TORTS OUTLINE FALL 2021-- BRAIN
INTENTIONAL TORTS
1. BATTERY

2. ASSAULT

3. FALSE IMPRISONMENT

4. TRESPASS (TO LAND)

5. TRESPASS (TO CHATTELS)

6. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS (IIED) (Can be reckless)

7. CONVERSION (Can be reckless or negligent)

FAULT
Questions to consider when examining fault cases:

· Who is benefitted by the rule/why do we benefit them?

· People who conduct themselves appropriately. Keep them safe.

· Who is harmed by the rule/why do we harm them?

· People who harm others. Discourage reckless behavior.

· What alternatives are there/why didn’t we adopt those?

· The government could pay victims but that is inefficient. Single payer model is goal of much tort reform.

BATTERY
Intended to protect bodily integrity.
Prima facie elements:

· Voluntary act

· Intent

· Causation

· Harmful or offensive contact with another

Exam Style Recap: A voluntary act, done with intent, that causes a H/O contact with another.
Restatement: An actor is subject to liability to another for battery if:

  (a) the actor intends to cause a contact with the person of the other or the actor’s intent is sufficient under transferred intent);

  (b) the actor’s affirmative conduct causes such a contact; and

  (c) the contact (i) causes bodily harm to the other or (ii) is offensive.

INTENT: R 3rd only requires intent to make contact, not H/O contact. Denotes that the actor desires to produce certain consequences OR he believes that the consequences are substantially certain to result from it.
Two standards of intent: PURPOSE and KNOWLEDGE that action will cause consequences.
Single v. Dual Intent:

· Dual Intent—must prove that harm was intended by contact. (Garratt v. Dailey-- chair)

· CA is a dual intent jurisdiction. 

· Single Intent—Intent to make contact is sufficient. (Wagner v. State—K-Mart line)

“Bodily Harm”: 3rd: Physical impairment of the human body including physical injury, illness, disease, impairment of bodily function, and death.

Mental anguish connected to injury recoverable as “parasitic” damages.

Offensive Contact: R3d: A contact is offensive if:

  (a) the contact is offensive to a reasonable sense of personal dignity; or

  (b) although the contact is not offensive to a reasonable sense of personal dignity, the actor knows that the contact is highly offensive to the other’s sense of personal dignity, and the actor contacts the other with the primary purpose that the contact will be highly offensive.

Transferred Intent:

Restatement 3rd: (a) For purposes of liability for battery, assault, or false imprisonment, the intent requirement for the tort is satisfied if the actor intends to cause the relevant tortious consequence to a third party, rather than to the plaintiff, but the actor’s conduct causes that consequence to the plaintiff.

(b) For purposes of liability for battery, assault, or false imprisonment, the intent requirement for the tort is satisfied if the actor intends to cause the relevant tortious consequence of one of the other above-listed intentional torts.

Sample Battery Cases/Hypos:

Ranson v. Kitner (1889)

Hunter accidentally kills dog thinking it is a wolf. Liable for damages caused by mistake.

· Elements of battery met prima facie:

· Intended to shoot gun at something

· Did shoot gun and hit target

· Harmful contact achieved, even if it was wrong target

McGuire v. Almy (1937)

Caretaker attacked and injured by mentally ill charge.

· Found for P. D was a private individual with means to pay compensation. Mentally ill people can be held liable for intentional damage just as “normal” people can. Prima facie—harm was committed, so that’s enough.

· D was capable of (and did) entertain an intent to strike P.

Talmage v Smith (1894)

Man (Smith) throws a stick at one boy on his shed roof and hits another (Talmage) instead.

· Liable because he intended to make contact with somebody in throwing the stick. 

· Transferred intent—intent transferred to different target

· If he didn’t really mean to hit him, just scare him, that would be assault so it transfers either way.

Fisher v. Carrousel Motor Hotel Inc. (Texas, 1967)

Hotel employee snatches a man’s plate and says racist epithet at P’s work conference.
· “Personal indignity is the essence of action for battery.” P. 41

· Grabbing plate, cane, clothes, or other extension of body is “clearly and offensive invasion of his person as would be actual contact with body.” P. 40

· Awarded $400 damages for humiliation and $500 punitive damages.

Clayton Kershaw hypo- Trying to throw ball around law students and hitting them by accident--Jury can account for skill and actor’s belief in determining whether intent was present.

Sneezing on Governor Hypothetical—Battery? Yes, even though the germs are invisible. Assault as well since governor certainly feels apprehension.

Inconsiderate Fan—Joe smokes a cigar at a baseball game. There is a persistent breeze that directs the smoke to Phyllis sitting in the row behind. Battery? No. Seems unintended on Joe’s part and he is not smoking with “substantial certainty” that smoke will reach Phyllis.

ASSAULT

· Assault protects mental tranquility. Newer concept than battery.

· “While every battery includes an assault, assault doesn’t necessarily require a battery.”
· Assault is a “dignitary tort.” P must know it’s happening for it to qualify.

· Can’t commit assault on an unconscious person.

PRIMA FACIE ELEMENTS:
· Voluntary act

· Intent (Subjective. Must actually have the intent.)

· To cause an imminent apprehension (anticipation) of a H/O contact

· Or transferred intent, e.g. intent to cause H/O contact to the P or to a TP

· Causation

· Imminent Apprehension of H/O contact (H/O to RP)
Exam Style Recap: A voluntary act, done with the intent to cause an imminent apprehension (or anticipation) of a harmful or offensive contact in the plaintiff, or to a third party, which causes the imminent apprehension of a harmful or offensive contact.

Restatement: An actor is subject to liability to another for assault if:

  (a) (i) the actor intends to cause the other to anticipate an imminent, and harmful or offensive, contact with his or her person, or

   (ii) the actor’s intent is sufficient under transferred intent); and

  (b) the actor’s affirmative conduct causes the other to anticipate an imminent, and harmful or offensive, contact with his or her person.

Imminent: there will be no significant delay. (R2d §24)

“Unlawful Condition”: giving the option to escape through illegitimate option does not absolve.

Sensitivity: There is liability although the contact is not offensive to a reasonable sense of dignity, if the actor knows this sensitivity, and the actor contacts the other with the primary purpose that the contact will be highly offensive. (Cohen v. Smith (1995): Male nurse moves religious woman in hospital. Very rare instance where battery is granted.)
R(2d) §31: Words do not make the actor liable unless together with other acts or circumstances they put the other in a reasonable apprehension of an imminent harmful or offensive contact with his person.


Cmt. A: Mere words are not assault unless accompanied by some act.

Sample Assault cases:
Western Union Telegraph v. Hill (1933)

Sapp makes sexual advances on a woman when she asks him to fix her office clock. 

· Important that threat is imminent. Legal system is uncomfortable granting damages otherwise because then the terms are too broad and liable to abuse.

· Woman loses because case was brought against company, not Sapp. Employer is not liable here because he was not working within bounds of his contract.

Hypo: Someone calls and says he’ll kick your ass for looking at his wife.

Assault? NO

Hypo: Couple, A and B, walk down street. A man jumps out, points a gun at B and says to A, “Give me your money or B gets it!”

Does A have an assault claim? NO

R(2d) § 26: To make the actor liable for an assault the other must be put in apprehension of a contact with his own person.”

Hypo: 5 ft tall 100lb guy takes a swing at Mike Tyson. Tyson sees him swing but insists that he was never in fear of being hurt even if he was hit.

Assault?

YES! Apprehension/anticipation is different than “fear.” (p. 48 note 8) H/O contact at least.
In retaliation, Tyson raises fists and voice and says, “if you weren’t so puny I’d hit you!” The guy thinks he’s going to get hit. Assault? NO. Words can negate imminent threat.
Hypo: A rushed to hospital because of appendicitis. He signs a consent form allowing surgeon to work on his appendix. While being operated on, the surgeon notices a cancerous growth on A’s kidney and removes it.

Battery?

YES. Intentional harmful contact, even if well meant.

Assault?

No. He’s unconscious so no apprehension felt.

Boy knows girl is afraid of bears. Says he will “rub this teddy bear all over you unless you apologize.”

Assault: YES.  Unlawful condition.

If he touched her with it?

Battery: Yes! Primary purpose is to make highly offensive contact.

There is no obligation to help when you see a problem. If you take it upon yourself to help, you are then inserting yourself into a situation where there is no obligation, and you are doing a voluntary act.

FALSE IMPRISONMENT

Intended to protect an individual’s FREE WILL.

Elements of FI: 
· Voluntary act

· Intent

· To confine the other or a third person within boundaries fixed by the actor (desire or substantial certainty)/limited area

· Causation

· A knowing and actual confinement to a bounded area or bodily injury resulting therefrom or a failure to release a party when he or she has the right to be released.
Exam Recap: A voluntary act intended to confine another person within fixed boundaries set by the actor (or a limited area) or with substantial certainty that his act will do so, which causes a confinement known to the P at the time of the confinement or causes the plaintiff bodily injury.

R 3rd: An actor is subject to liability to another for false imprisonment if:

  (a) the actor intends to confine the other within a limited area, or the actor’s intent is sufficient under transferred intent;

  (b) the actor’s affirmative conduct causes a confinement of the other, or the actor fails to release the other from a confinement despite owing a duty to do so; and

  (c) the other is aware that he or she is confined or the other suffers bodily harm as a result of the confinement.

R3d: CONFINEMENT: An actor confines another if:

  (a) the actor employs physical barriers that preclude, or appear to preclude, the other from exiting the area of confinement, and the other is unaware of a readily available and safe means of exit;

  (b) the actor employs physical force or restraint, or the actor makes an express or implied threat of immediate physical force or restraint, and the other submits to the force, restraint, or threat rather than exiting the area of confinement;

  (c) the actor causes duress, other than by a threat of force or of restraint, and the other submits to the duress rather than exiting the area of confinement; or

  (d) the other submits to the actor’s assertion of legal authority: the other believes either that he or she has a duty to comply with the assertion of authority or that he or she might face adverse legal or physical consequences for failure to comply.

Like assault, FI is a “dignitary tort”: P needs to be aware it’s happening.

Duress of Goods: Holding someone’s chattels hostage to keep her from leaving (Dufus hypo).
Sample FI Cases/Hypos:
Big Town Nursing Home v. Newman (Texas Appeals, 1970)

67 year old man kept in nursing home despite repeated attempts to escape.

· Nursing home found liable. D acted with utter disregard of P’s rights, knowing there was no court order keeping P there.

Parvi v. City of Kingston (NY Appeals, 1977)

Intoxicated man brought to golf course by police to “dry out.” P hit by car trying to leave.

· Need to determine if he was aware at the time he was “falsely imprisoned” that he was being confined. Doesn’t matter what he remembered the next day.

· Again, “dignitary tort.” Need to be aware that offense is happening at the time.

· 4 Elements of FI listed in ruling:

· D intended to confine him: yes

· P conscious of that confinement: unclear

· P did not consent to be confined: likely yes

· Confinement was not otherwise privileged: alt. is jail so yes.

Enright v Groves (Colorado Appeals, 1977) (pp 53-55)

Cop follows stray dog to its home. Officer directed to Mrs. Enright who is sitting in car in front of her house. Officer demands Enright show license or go to jail. She goes to jail and is held until bail is posted. FI?

· Yes. She was improperly detained for not showing her ID. Not a crime.

· “Threat based on improper legal authority.”
A locked in guest bedroom of B’s house. There is a balcony to exit, but B must crawl and jump from a high ledge to get out. FI?

· Probably. R2nd §36 cmt. A.) alternate exit needs to be reasonable and cannot offend one’s sense of personal dignity or put himself in harm. If the inconvenience is minor and D knows of the exit, it is not FI though. “It is unreasonable… to refuse to utilize a means of escape that is known because of slight inconvenience.”

· HOWEVER: §6 cmt. A: “the other is not required to run any risk if harm to his person or to his chattels or of subjecting himself to any substantial liability to a third person in order to relieve the actor from a liability to which his intentional misconduct has subjected him.”

A goes to McArthur Park. Tough guys keep A out and says, “you look like a narc, leave!” FI?

· No. Preventing someone from entering an area does not qualify. (i.e. nightclub or racetrack).

Can a person be falsely imprisoned in a moving car on the freeway? YES. Moving car=boundary.
What if they’re on surface streets and stop at light? X jumps out car and injures her ankle. 
· YES. Re 3rd c) suffers bodily harm as a result of the confinement.

A was falsely arrested by Illinois State Police. A condition of his bail required he remain in Illinois. When he’s exonerated, he claimed FI within Illinois. Valid?

· Albright v Oliver (7th circuit 1992): Yes. FI does not require close confinement.
· But! Shen v. Leo Daily Co. (2000) – No, in the case of being trapped in Taiwan. Boundaries were too large for it to qualify.

Hypo: One month old baby kidnapped. Parents pay ransom and baby returned 2 days later. Does baby have FI claim?


No. No awareness that it’s happening.

What if baby is kept in house with asbestos and develops a cough?


Yes. Bodily harm suffered as a result.

Hypo: Couple (A & B) were walking, holding hands.  Robber jumps out, points a gun at A and says, “If you move a muscle, B gets shot.”  FI?


YES! R3d: besides actual/apparent physical boundaries confinement can be:

· Overpowering physical force

· Submission to physical force

· Submission to duress other than by physical force

· Submission to threat of physical safety of a family member

· Threat based on improper legal authority
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
SUMMARY: Extreme or outrageous conduct, made with the intent to cause SED and which causes SED and/or bodily harm in the plaintiff, or E/O conduct is done in reckless disregard of the possibility of causing SED, and which causes severe ED and/or bodily harm in the plaintiff.

IIED Deconstructed:

· Voluntary Act

· Extreme or outrageous conduct
· Intent

· Purpose
· Substantially certain
· Recklessly

· R3rd §2: See slide for full text.
· Basically, an action is reckless if the person knows the risk of harm created by the conduct or knows facts that make the risk obvious to another in person’s situation OR
· The precaution that would eliminate risk involves slight burdens relative to magnitude of risk such that failure to adopt the precaution is a demonstration of the person’s indifference to the risk.
· Causation
· Severe ED and any resulting bodily harm caused by the SED.
R (3rd): An actor who by extreme and outrageous conduct intentionally or recklessly causes severe emotional harm to another is subject to liability for that emotional harm and, if the emotional harm causes injury, for the resulting injury. (see class 4 slide for exact wording)

NUANCES:
· Context matters—Workplace? In public? 

· Age/Mental state matter—Kids or people who just experienced shock more vulnerable.
· Common Carriers -- A common carrier or other public utility is subject to liability to patrons utilizing its facilities for gross insults which reasonably offend them, inflicted by servants while otherwise acting w/in scope of their employment

· R 2nd §46 (2) Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe ED:

· To a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm, or

· To any other person who is present at the time, if such distress results in bodily harm.

Recent movements on Third Party Rule (not requiring physical presence):

· Terrorism—children who saw video of their father executed allowed to recover.

· Parents recover for later-discovered molestation of their child.

· Come upon “immediate aftermath” of battery of family member.

· Sensory of contemporaneous awareness of events, even if not present. (i.e. children allowed to recover for attack on mother when they were not inside house because they had “contemporaneous sensory awareness” of attack as they were playing outside.)
Various Definitions of “E/O” Conduct:

· “Conduct which exceeded all bounds which could be tolerated by society, of a nature especially calculated to cause mental damage of a very serious kind.” Slocum p. 64.
· “So Outrageous in character and so extreme in degree, as to go beyond all possible bounds of decency and to be regarded as atrocious, and utterly intolerable in society.” 

· A mere insult is not enough. Must be extreme by all standards and calculated. (Slocum)

Aspects to consider when determined whether act is E/O:

1. Repetitive

2. Employment related

3. Know about sensitivity

4. Common Carrier/Innkeeper

Sample IIED Cases/Hypos:

State Rubbish Collectors Association v Siliznoff (CA Supreme, 1952) pp. 58

Garbage collector granted damages for IIED when threatened by mob-like rubbish organization.

· Why not assault? There is no imminent threat of harm. FUTURE threat of harm.

· Why not F.I.? Could argue improper threat kept him at meeting. 

· Judge Traynor (CA Appeals Court) was eager to expand tort law/bolster IIED precedents.

· Previous cases needed physical injury from emotional harm for D to be liable.

· Recognize that serious emotional injury should be addressed more often. Injury is injury and should be recoverable.

· BUT when you est. a new tort, there is danger that it can be abused.

· P. 60—Jury knows what it feels like to be exposed to ED. They should be able to determine when injury warrants liability.
Chanko v ABC (NY Ct. Appeals, 2016)

P sees her dead husband on TV special showing footage of his car crash. No name, pixelated.

· Intent? No. Show did not intend her to see it specifically.

· Recklessness? Could be argued as conscious indifference. Court disagreed though.

GTE Southwest v Bruce (Tex. 1999)—not in reading
Supervisor repeatedly curses and charges at employees despite requests to stop. 

· Generally, rude behavior like E/O language, threats, annoyances etc. aren’t sufficient.

· BUT in an employment context, employees are entitled a greater degree of protection.

· Standard is E/O conduct, but context matters.

Taylor v Vallelunga (CA Appeals, 1959)

P beat up Taylor as Taylor’s daughter watched. D did not know daughter was watching.

· D found not liable here. He did not know daughter was present. 

HYPO: Man in a serious car wreck. Insurance agent for negligent driver shows up at hospital and harangues man for 2 hours straight to settle claim. IIED?

· Yes, in part b/c agent knows or should have known of man’s status where he would be “especially sensitive” to emotional distress. (like cop interviewing rape victim 1 hour after incident.) KIDS have similar protection.

HYPO: P gets on train w/o paying. Conductor calls him a “lunatic” in front of other passengers. Said P “belongs in insane asylum and that if he were off duty, he would give P two black eyes.” 

· YES. Common Carrier-- duty to maintain comfortable as well as safe service for public.
HYPO: P worked at Goldman Sachs. Anti-corporate group appeared outside P’s home and shouted, “Hey Goldman Sachs, we know where you live!” IIED?

· No. Free speech rights and happened in public space. Not that extreme.
HYPO: Hustler runs offensive Campari ad that suggest Jerry Falwell slept with his mother. IIED?

· No. Parody covered by First Amendment. This qualifies as parody.

TRESPASS TO LAND
· Intended to protect property owners’ peaceful enjoyment of their property. 

ELEMENTS:

· Voluntary Act

· Intent (desire or knowledge with substantial certainty that your actions will bring about 1, 2, or 3 below)

· Causation

· (1) Entry onto land; cause a thing or third person to do so

· (2) Remains on land after permission has expired

· (3) Fails to remove from the land something under which he or she is under a duty to remove.

EXAM SUMMARY: A voluntary act where the actor desires to, or knows with substantial certainty that the actor would, enter or remain on land of another, cause a thing to do so, or who fails to remove something from the land which the actor has a duty to do.

R2d §158: Trespass to Land: One is subject to liability to another for trespass, irrespective of whether he thereby causes harm to any legally protected interest of the other, if he intentionally:

(a) enters land in the possession of the other, or causes a thing or a third person to do so, or

(b) remains on the land, or

(c) fails to remove from the land a thing which he is under a duty to remove.
§ 163: Entry onto Land which Causes No Damage: One who intentionally enters land in the possession of another is subject to liability to the possessor for a trespass, although his presence on the land causes no harm to the land, its possessor, or to any thing or person [therein].
§ 164: Entry onto Land Under Mistaken Belief: One who intentionally enters land in the possession of another is subject to liability to the possessor of the land as a trespasser, although he acts under a mistaken belief of law or fact, however reasonable, not induced by the possessor’s conduct, that he:

(a) is in possession of the land or entitled to it, or

(b) has the consent of the possessor or of a third person who has the power to give consent on the possessor's behalf, or

(c) has some other privilege to enter or remain on the land.
Cause of action is owned by lawful possessor of land. This could be a tenant. BUT if there is long term damage (i.e. cutting down tree), then the owner has claim for any damage that they incur.

Considerations:

· Airspace “at least near the ground” inviolable. Changed lately to exclude air traffic that doesn’t enter “immediate airspace.” (Note 4, §159)

· Flight by aircraft is trespass if it enters immediate reaches of the air space next to the land AND interferes substantially with the other’s use and enjoyment of his land.

· Underground, however, owners have the rights to minerals as deep as one can go.

· In common law, must have physical invasion, like pellets or soda can. Otherwise:

· “NUISANCE”—a newer tort. Protects against the unlawful interference with the use and enjoyment of one’s property by intangibles like light or fumes.

· Created to deal with intangible intrusions that were not covered under trespass. How to limit to avoid abuse?

· There must be ACTUAL DAMAGE! (as in trespass to chattels)

Sample Trespass to Land Cases/Hypos:

Herrin v Sutherland (Montana Supreme, 1925) p. 81

D shot at birds above P’s land from outside property. P awarded nominal damages.

HYPO: Throwing a soda can over a fence. Trespass? YES (1) caused a thing to trespass.

HYPO: Walking dog off leash. Dog runs across neighbor’s lawn when you call him. Trespass? YES. Substantial certainty that calling him would cause this.

HYPO: Sculptor leaves sculpture on land longer than agreed. Trespass? YES. (2) permission has expired.

HYPO: A is playing Pokemon Go. There is a pokestop on Fred’s lawn. A goes briefly onto Fred’s lawn to capture a Pokemon. Trespass? YES. Company found liable for causing people to trespass on public parks after they closed and public buildings like Police stations.

HYPO: Sriracha fumes. Trespass? (measurable but not tangible trespass). NO! Odors, smoke, and light do not constitute trespass. Try NUISANCE.
TRESPASS TO CHATTELS
ELEMENTS:
· Voluntary Act, done with
· Intent to intermeddle with OR dispossess the property of another (purpose or knowledge to a substantial certainty) which causes:

· An intermeddling (substantial interference with) or (temporary) dispossession of another’s property

· Damages

§ 217: Trespass to Chattels: A trespass to a chattel may be committed by intentionally:
(a) dispossessing another of the chattel, or
(b) using or intermeddling with a chattel in the possession of another.

§ 218: Liability for Trespass to Chattels: One who commits a trespass to a chattel is subject to liability to the [owner or legal] possessor of the chattel if, but only if:
(a) he dispossesses the other of the chattel, or
(b) the chattel is impaired as to its condition, quality, or value, or
(c) the possessor is deprived of the use of the chattel for a substantial time.

§ 221: Definition of Dispossession: A dispossession may be committed by intentionally:
(a) taking a chattel from the possession of another without the other's consent, or
(b) obtaining possession of a chattel from another by fraud or duress, or
(c) barring the possessor's access to a chattel, or
(d) destroying a chattel while it is in another's possession, or
(e) taking the chattel into the custody of the law.

Intermeddling = substantial interference

EXAM SUMMARY: Physical harm done due to the intermeddling or harm caused by dispossession of chattels for a period of time by another.
TTC Sample Cases/Hypos:

Compuserve Inc v Cyber Promotions Inc. (Ohio 1997)

Cyber abuses Compuserve’s servers by using listservs to send clients spam.

· §217(b) trespass to chattel may be committed by intentionally using or intermeddling with the chattel in possession of another.

· Cyber argues that the internet is an intangible so it can’t be physically interfered with.

· WRONG. Court holds that Cyber’s actions violate §218(b): the chattel is impaired as to its condition or value. Using servers requires extra maintenance and devalues servers. 

· Compuserve is also losing business because customers cancel subscriptions.

HYPO: Computer user sued spam sender. Admitted no physical damage to computer but said it “intermeddled” with his computer and took his time. TTC? No! No substantial interference or physical harm.

“Substantial” is an important modifier in these cases. Can’t enforce every minor annoyance.

CONVERSION

· Damages are usually full market value of possessed item.
ELEMENTS:

· Voluntary Act, done with

· Intent to exercise dominion or control over property that is not yours (purpose of knowledge to a substantial certainty)* Which causes:

· The exercise of substantial dominion or control/or serious interference with another’s property.

· * For most states (CA included), intent is not the desire to exercise dominion over the property of another; just the intent to exercise dominion or control of the thing. Can be negligent or reckless. Others say you must know it’s another’s property.

EXAM SUMMARY: An intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel.

§ 222A: Conversion:
(1) Conversion is an intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel.

(2) In determining the seriousness of the interference and the justice of requiring the actor to pay the full value, the following factors are important:

(a) the extent and duration of the actor's exercise of dominion or control;
(b) the actor's intent to assert a right in fact inconsistent with the other's right of control;

(c) the actor's good faith;
(d) the extent and duration of the resulting interference with the other's right of control;
(e) the harm done to the chattel;
(f) the inconvenience and expense caused to the other.
“Innocent Conversion” – Neighbor accepts a package that isn’t theirs.
VOIDABLE TITLE: Who has the right to bring conversion claim?
OO ( Bad Check Buyer (acquired voluntarily) ( gfp4v

Bad Check Buyer has Voidable Title. Gfp4v then has valid title and cannot be sued for conversion. Only Bad Check Buyer can. Gives gfp4v a break because the OO should have been more diligent in handing over item originally. OO cannot recover item from gfp4v either.
OO ( Thief ( gfp4v (good faither purchaser for value, now a thief as well)
Thief never got a title (so there is no title to pass along). Item not given voluntarily. Both thief AND gfp4v are liable for conversion then. OO 100% innocent. He never lost title.
TTC vs. CONVERSION

Important Factors:

· The extent and duration of the actor’s exercise of dominion.
· The actor’s intent to assert a right inconsistent with the owner’s right of control.
· The actor’s good faith.
· The extent and duration of the resulting interference with owner’s right of control.
· The harm done to the chattel.
· The inconvenience and expense caused to the owner.
TTC can be temporary. Conversion tends to be longer, to the point that possession has changed and full value should be compensated. Conversion is more of a forced sale – they don’t want to sell the possession, but also don’t want it back.

Sample Conversion Cases/Hypos:

Pearson v Dodd (US Appeals, 1969)

Members of staff photocopied documents from his office and gave to Pearson for research. 
· Not conversion because they didn’t take it for very long. No damage.

· Also, these sorts of documents have no tangible value (not a manuscript or secret plan). 

HYPO: D hotwires P’s car and takes car and dog. Brings both back in 15 minutes, unharmed.

Conversion? No. Duration too short.

TTC? Maybe if inconvenience is caused (i.e. he needs car in the meantime)

HYPO: D had just moved to a new neighborhood. He drove into P’s driveway thinking it was his and didn’t hit the brakes in time. Smashed D’s garage door. What torts? What damages?

Trespass to land with nominal damages. AND….

Conversion—“intermeddling” led to complete destruction of property. P entitled to “full value” of garage door. This was a used garage door, so P is only due the market value of dispossessed object. NOT A NEW DOOR! 

PRIVILEGES

DEFENSES TO INTENTIONAL TORTS:
1. Consent
2. Self-Defense
3. Defense of Others
4. Recovery of Real Property
5. Recovery of Chattels
6. Necessity (public and private)
7. Discipline
8. Justification
9. Authority of Law (Pasadena PD video)
CONSENT
· Types of Consent:
· Express

· Implied in Fact- O’Brien
· Implied in Law- The unconscious patient

· Scope of the Consent

· Consent can be limited by:

· Geography

· Time

· A condition

· When is consent not effective?

· Capacity (child, under influence, mental incapacity—not understand the “nature of consequence”)

· Fraud (but not due to a “collateral matter.” Can’t be induced by fraud)

· Coercion/Duress

· Power situations (prison, workplace, person in power cannot consent)

· Failure to disclose when not under a duty to do so (eg. HIV “substantial mistake concerning the nature of invasion)

· Illegal Activity (split. P. 12 Note 8; see factors in note)

Sample Consent Cases/Hypos:

O’Brien v Cunard SS Co. (Mass Supreme, 1891) p. 107

Woman vaccinated aboard ship. Doctor sees no smallpox scar on her arm.

· Is there a prima facie case here? Sure. (Brain says battery). Doctor intended contact.

· BUT: cruise line claims she consented. Posters everywhere. She presented her arm.

· O’Brien gave “implied consent.” A reasonable person would think that she gave permission (as opposed to “express consent”).

Real HYPO: p. 109 Note 1: Doctor amputates man’s hand after accident even though he requested that he not do so. Wants second opinion. Doctor says he “will do what is medically necessary” and P answers with silence.

Battery?

Doctor said silence after his statement was implied consent. Wrong.

Battery! Silence was insufficient to indicate consent, especially after P’s statement.
SELF DEFENSE
· Anyone is privileged to use reasonable force to defend himself against threatened battery on the part of another.

· Only a privilege against threatened battery. Privilege stops when battery is no longer a threat.

· Privilege exists when person reasonably believes that force is necessary to protect himself (whether or not force proves to be warranted.)

· Ok if you’re mistaken as long as you’re reasonable.

· Who makes determination? Judge or jury? 

· Judge makes initial determination. Need some consistency in application.

· Provocation (insults etc.) generally don’t justify self-defense. Need to fear harm.

· R(2nd) §65: Description of when self-defense is justified (see slides). (1) Actor is privileged if:

· A. the other is about to inflict intentional contact or other bodily harm, and that

· B. He is thereby put in peril of bodily harm or ravishment, which can safely be prevented only by the immediate use of such force.

· (2) the privilege in (1) exists although the actor correctly or reasonably believes that he can avoid the necessity of defending himself by

· A. retreating if he is attacked within his dwelling place, which is not also the dwelling place of the other.

· (3) Privilege DOES NOT exist if the actor correctly or reasonable believes that he can with complete safety avoid the necessity of so defending himself by

· A. retreating if attacked in any place other than his dwelling place…

“Your house is your castle.” Do not have to retreat. But public streets are different.

An aggressor can claim self-defense in 2 situations:

· 1) If parties separate/regroup during fight then one party charges anew

· 2) if the non-aggressor escalates things (i.e. pulls out knife)

DEFENSE OF OTHERS: Same as self-defense except for one jurisdictional split: if you see a third party being attacked, you can come to his or her defense.

· You are “in his shoes” – if you mistakenly help the aggressor, you can be held liable in some jurisdictions. Some jurisdictions swing the other way, however.

Sample Self Defense Cases/Hypos:

HYPO: The Bad Shot. A hears a burglar downstairs at night. He heads down and tries to shoot burglar. BUT he hits a police officer who is entering in response to silent alarm. Does officer have a battery action against A?

· No. Self-defense privilege transfers.

· Does officer have battery claim against burglar?

· Yes. Burglar “set in motion” chain of events. Transferred intent from harming A to harming police officer.

EXAM TYPE PROBLEM: Grimes v Saban. Two friends get in a fight that escalates to physical altercation over a Facebook post. Words not sufficient to justify force, so go one escalation at a time to determine who was privileged to respond with physical force. STEP BY STEP
DEFENSE OF PROPERTY

R2nd §81(2): Actor privileged to defend land or chattels against intrusion to do an act which is intended to put another in immediate apprehension of H/O contact or other bodily harm… if his act is intended and reasonably believed by him to be likely to do no more than to create such an apprehension. See slides for full citation.

· In short, you are allowed to threaten assault to prevent intrusion. It cannot escalate to battery however. Call the police if need be.

Summary: Defense of Property:

· Warning, if feasible, before any force used.

· Thereafter, can use “reasonable force” to defend land

· Can never use deadly force unless actor is physically threatened

· Actor can threaten H/O contact in excess of force the actor is privileged to use if reasonable – question if it actually causes H/O contact

· If actions of the trespasser put possessor in danger, or in apprehension of H/O contact, the issue becomes one of self-defense.

· If land has already been lost… (i.e. intruder in house)

· Some courts say the possessor can use reasonable force to re-take the land; other say you must resort to judicial process.

§85: Privilege of defending land limited to unlawful intrusion and reasonable force.
Sample Defense of Property Cases/Hypos:

Katko v Briney (Iowa Supreme, 1971)

Spring loaded shotgun case. Property owner found liable. Deadly force cannot be used to protect property—life is more valuable.
· A mechanical device like a spring-loaded gun has no discretion. Could shoot fireman or well-meaning neighbor just as easily.

· Cannot let a mechanism do what a person in same situation couldn’t do.

· Is an attack dog different? Yes. Easier to control or provide warning.

RECOVERY OF PROPERTY

Can you use force to take back a mower you loaned to someone? No. Use law.

What if someone steals your watch and runs? Yes! If:

· Fresh pursuit

· Make a demand (“stop!”) THEN:

· Can use “reasonable force” to recover property

· BUT if you attack the wrong guy, you are liable for battery.

“The Merchant’s Privilege”: Bonkowski v Arlan’s Department Store
What privileges do stores have in detaining shoplifters?

1. Must “reasonably believe” plaintiff took goods.

2. Can stop in a “reasonable manner.” No excessive force.

3. Can only detain for a “reasonable amount of time” to conduct investigation.

NECESSITY

R2nd §196: Privilege to enter land in possession of another to avert imminent public disaster.
R2nd §262: One is privileged to commit and act which would otherwise be a trespass to a chattel or a conversion if the act is or is reasonably believed to be necessary for the purpose of avoided a public disaster.

Sample Necessity Cases/Hypos:

Surocco v Geary (CA Supreme, 1853)

Surocco’s house blown up to stop spreading fire. Claims TRESPASS and CONVERSION. Does the fire department have a privilege to commit these in this case?

· Yes. They acted out of necessity to “prevent further conflagration.” Their duty to common good overrides private interest.

· Surocco wants money. Gets NOTHING! House was going to burn anyway.

HYPO: Wegner v Milwaukee Mut. Ins. Co. (Minn. 1991)

Drug suspects chased into P’s house. House damaged extensively by flash bang grenades etc.

· Awarded damages. Notions of fairness and justice dictate that it is not fair to allocate the entire risk of loss to an innocent homeowner for the good of the public.

Customer Co. v City of Sacramento (CA, 1995)

Armed felony suspect holes up in store and refuses to surrender. Police damage store.

· No damages. Done for the benefit of public to enforce criminal laws.

PRIVATE NECESSITY

R2nd §197: See slide for text. PRIVATE NECESSITY

1. One is privileged to enter or remain on land in the possession of another if it is or reasonably appears to be necessary to prevent serious harm to: actor, land, or chattels, or third party (paraphrased)

2. Where the entry is for the benefit of the actor or a third person, he is subject to liability for any harm done in the exercise of the privilege stated in (1) to any legally protected interest of the possessor in the land.

In short: privilege to trespass but must pay damages that ensue. (CANNOT TRESPASS TO CHATTELS ETC. JUST LAND)
Sample Private Necessity Cases/Hypos:

Vincent v Lake Erie Transp. Co. (Minn. 1910)

Ship damages dock it is tied to during storm.

· Operating in name of “PRIVATE NECESSITY.” No privilege.

· Liable for damage to dock. Trespass committed to avoid private calamity so liable.

HYPO: Ploof v Putnam (VT 1908)

P out with family on boat. Storm comes in and P tries to tie up to D’s dock. D says the boat will destroy his boat and pushes them off. Boat destroyed on rocks and family injured.

· D found liable. P had legitimate private necessity. (I think. Check case)
DISCIPLINE

Some relationships (eg. Parents and children) reserve right to discipline to retain order. Pretty straightforward/common sense policy and rarely evoked.

JUSTIFICATION

Sindle v NY Transit Authority (NY Appeals, 1973)

Bus driver brings vandals to police station. One kid injured along the way.

· P not liable. Had a duty to take reasonable measures to protect other passengers and public property. This gives him a privilege in this case.

NEGLIGENCE

Negligence is 8:1 the most common type of civil case

Elements of Negligence:
1. Duty – to use reasonable care

2. Breach – of that duty

3. Causation – reasonably close connection between conduct and resulting injury

a. Cause in fact ("But-for" causation)

b. Proximate cause

4. Damages – if there is no harm/damage, there is no negligence. 
· Duty is a question of law; the others are questions of fact.

· Colloquially when people say that someone was “negligent” they mean he or she breached a duty. But let’s try to keep the elements separate.
DUTY
What is the duty of care? What circumstances do we take into account and which do we not?

· Are you a child? Physically handicapped?

· You are not the actor/cause of injury. When do you owe a duty?

BREACH
Reasonable and Prudent Person (RPP)—Standard used to see if an actor is negligent, under circumstances, for breaching duty.

CAUSATION
If the breach doesn’t cause the injury, there is no negligence. (i.e. Customer doesn’t read warning on a product label. Manufacturer not liable then.)

Proximate Cause – at some point you must draw a line. i.e. Parvi case. If drunk guy was dropped off and stayed for a week before getting hit by a car, then the police can’t be liable. Too much has happened between act (breach) and injury.

DAMAGES
Must have damages to recover in order to claim negligence.
Negligence Factors Identified by the Courts:
· Risk of harm from the act (Lubitz golf club)

· Probability/Foreseeability that the harm will occur (Pipher), which depends, in part, on the immediacy and frequency of its prior occurrence (Pipher, Blyth).

· Can think of it as the foreseeability of the occurrence in the sense of the likelihood or probability of occurrence. Is it “probable enough” that a reasonable person would have taken it into account in acting? (not just “is it foreseeable?” because with enough time everything is.)

Restatement 3rd §3: BASELINE NEGLIGENCE: “A person acts negligently if the person does not exercise reasonable care under all the circumstances. Primary factors to consider in ascertaining whether the person’s conduct lacks reasonable care are the foreseeable likelihood that the party’s conduct will result in hard, the foreseeable severity of any harm that may ensue, and the burden of precautions to eliminate or reduce the risk of harm.”

Negligence is an inherently backward-looking offense. What was reasonable at the time? You would have, could have, should have done something different. And maybe you will in the future, but what was reasonable under circumstances at the time?

Community Standard: if you are above average, more is expected. If you are stupid, too bad.

People are starting to turn to legislature for “safe harbor.” – ATM example.

Hand Formula for establishing negligence:

· If Burden > (Probability) x (Loss/Injury) then NEGLIGENT

· If B < P x L then NOT NEGLIGENT

Sample Baseline Negligence Cases/Hypos:

Blyth v. Birmingham Water (1856) p.154

25 years after being installed, a water plug freezes during extreme cold and bursts.

· Court finds D not liable. Water company didn’t have to account for extreme cold. 

· “Reasonable, prudent person in same situation would have done the same.”

· Assess both the “reasonableness” of an act as well as the likely “frequency.”

· Is it unreasonable not to have lightning rods on an oil rig vs. a golf course?

· Foreseeability the same, but the potential risk of harm much different.

· Measure of negligence is a balancing act. Higher foreseeability or higher risk of harm can push one over the edge toward liability.

· If a similar biblical frost happened a year earlier, then D should have foreseen it.

Pipher v. Parsell (Del. 2007) p.156

Friend grabs steering wheel twice. Causes crash the second time. Injured P sues driver.

· Combo risk and probability. Second grab foreseeable and driver had a duty to prevent it.

· First instance was unforeseeable so he wouldn’t be liable for that.

· Torts are inherently public violations. Drivers have a duty to passengers and the public to prevent injury and Parsell breached that duty. 

· Parsell (stupidly) acknowledged that he could have taken stronger action like putting Beisel in back seat.

· Part of negligence is hypothetical – would the accident have been avoided if you did something? Must prove negligence against preponderance of evidence.

Davison v. Snohomish County (Wash. 1928) p. 162

Car (in 1928) skids off a road on a frozen bridge and crashes through flimsy guardrail. 

· It would be financially ruinous for roads department to replace every guardrail.

· Like Smart Car v. Mercedes hypo in syllabus –fiscally unreasonable.

· Cost and burden are important considerations in determining reasonableness.
US v. Carroll Towing Co. (1947) p. 164

Carroll operated a tugboat that improperly moved a barge full of US-owned flour. There was no attendant on board: P contributorily negligent as well.  SOURCE OF HAND FORMULA

Ford Pinto case
Ford refused to change placement of 2 bolts behind gas tank to prevent fires. Actuary used hand formula and determined that injury x probability was lower than cost to make changes. 

· Wind of memo became public and Ford got sued. Had to pay $2.5 mil.

· Shows danger of reliance on Hand formula. It provides an incentive to ignore the human factor in situations like these.

Vaughan v. Menlove (1837) p.169

D burns down neighbor’s house when his hayrick catches fire. Claims he did best her could.

· Duty of care is objective: the standards of “a man of ordinary prudence.” Liable.

Trimarco v. Klein (1982) p.175

Broken shower door cuts P. Landlord hadn’t replaced old glass with tempered glass.

· Landlord claims nobody in his business makes change. Leans on custom of others. 

· Court worries that “the custom” could be too narrow or arbitrary. The standard, instead, should be the usual “reasonable, prudent person in that position.”

STANDARD OF CARE

STANDARD OF CARE SUMMARY:

· The general standard is the RPP test, which has been formulated in slightly different ways: “reasonable person of ordinary prudence” “Reasonable and prudent person under the circumstances;” “Ordinary reasonable person” “Reasonable person in like circumstances.”

· While the standard of care is almost always RPP, the amount of care that will satisfy that standard will vary depending on the circumstances (focus on the likelihood (p) and the loss (L)).

· There is some knowledge that the RPP has and it can vary from community to community. (Delair; Californian at Notre Dame)

· Custom is evidence of reasonable care, but not determinative of it (Trimarco, Walmart)

· An emergency not of the defendant’s negligent making is a “circumstance” which does not change the standard of care under the RPP test, but affects the amount of care which satisfies that standard. It is the RPP in an emergency.

· Physical illness or handicap is also a circumstance to be evaluated under RPP, i.e. what a reasonable person with the disability would do.

· A first time-experienced mental infirmity is a circumstance judges under general RPP “under similar circumstances” test. But prior experiences with the disease have to be taken into account when judging the reasonableness of the present conduct. (Breunig)

· The standard for a child is the RPC of “same age, intelligence, and experience” under like circumstances unless the child is engaging in an “inherently dangerous” or “adult” activity. (Robinson)
· Groups do not decide what an “ordinary and prudent” standard is. Courts do.

Policies for Assessing Liability:

1. As between two innocents, the one causing the accident should pay

2. Those w/ an interest in the estate of the person w/ mental incapacity should have an incentive to watch out for them

3. Fear of false claims of mental disease

4. Avoids administrative problems w/ courts and juries to identify the scope of any mental disability and its characteristics.

5. The rest of the world needs to rely on rules of good (see slide for rest…)

R2nd §289: DUTY OF CARE IS OBJECTIVE: The actor is required to recognize that his conduct involves a risk of causing an invasion of another’s interest if a reasonable man would do so while exercising

a. Such attention, perception of the circumstances, memory, knowledge, other pertinent matters, intelligence, and judgement as a reasonable man would have; and

b. Such superior attention, perception, memory, knowledge, intelligence, and judgment as the actor himself has.

R2nd §295A: COMMUNITY STANDARDS: In determining whether conduct is negligent, the customs of the community, or of others under like circumstances, are factors to be taken into account, but are not controlling where a reasonable man would not follow them.

Liability of Children: If the actor is a child, the standard of conduct to which he must conform to avoid being negligent is that of a reasonable person of like age, intelligence, and experience under like circumstances. No subjective “maturity” factor.

Standard of Care Cases/Hypos:

Gas handling hypo: The standard or reasonable care remains the same, but the increased danger involved increases the amount of care required to meet the standard of reasonableness. No such thing as acting “with the utmost care” or “greater care.”

· I.e. a lightning rod is not required on a golf course because there is no excessive danger.
· The “amount of care” it takes to meet the “Standard of a reasonable person” establishes what is acceptable.
· (B)>(P)(L)
· B is the same (building a lightning rod)
· P is the same (probability)
· L is higher on oil rig than golf course (potential loss)
Walmart cleaning more often than needed. NOT liable for breaking its own standard.

Cordas v. Peerless Transport (NY 1941) p. 178

Cabbie jumps out of car when criminals take over. Cab hits pedestrians.

· A reasonable person in a “sudden emergency.”

· Find for D. In a “sudden emergency,” we don’t hold a person to an elevated standard because there is no time to think or gather information. Gotta GTFO!

· If a RPP in the same situation would react similarly, then that’s ok.

· How does this compare to the boat tied to the dock in an emergency in Vincent v. Lake Erie Transport?

· Vincent had time to think and react. Becomes an issue of acting in an intentional tort. Cordas was a question of acting negligently in a split-second decision.

Breunig v. American Family Ins. Co. (1970) p.191

Mrs. Veith crashes car during first-time psychotic episode.

· Not liable. Veith could not have foreseen it. If she could, then she would be liable.

· R2d §283B: The actor’s insanity or other mental deficiency does not absolve him of the duties to exercise ordinary level of care.

MALPRACTICE

Negligence v. Breach of Contract

· Negligence: rooted in duty. Breach: rooted in existence of a contract.

· Breach, Causation, Damages exist in both (damages differ however).

Attorney malpractice suits are among the most expensive to litigate. Need experts and it can be hard to define a “reasonable standard” given complexities of trade and subjective nature of legal strategies.

· Hard to prove as well—need to prove that you would have won the case and that the reason you lost was your attorney’s negligence.

The Judgment Rule: If you make a “mere error in judgment,” (as in an attorney malpractice suit), you can’t be penalized for guessing wrong.

Should specialists be compared to “ordinary specialists” or “ordinary attorneys”?

· SPECIALISTS: higher standard is applied to professionals who claim elevated level of skill.

Doctors are held to a “national standard.” No more “locality rule.” (Morrison)

Sample Malpractice Cases/Hypos:

Heath v. Swift Wings Inc. (1979) p. 195

Heath crashes small plane, killing himself and everyone else on board. 

· Jury improperly instructed: they were told to hold pilot to the standard of “an ordinary and prudent pilot having the same training and experience as Heath. WRONG!

· All members of a given profession should be held to same standard. 

· Standard is “Ordinary member of the profession.”
· Note 2: Not “average” standard. By definition, half of members fall below.

· Note 6: Malpractice applies to many professions. But not teachers or clergy.

INFORMED CONSENT

Prima Facie case if:

1. D physician failed to inform him adequately of a material risk before securing consent;

2.  if he had been informed of the risks he would not have consented to the treatment;

3.  the adverse consequences that were not made known did in fact occur and P was injured as a result of submitting to the treatment.

If there is no consent, it’s a battery issue. If it’s a question of level of consent, it’s malpractice.

Doctor Defenses:

· P knew of the risk (b/c well known or P otherwise knew)

· Full disclosure would be detrimental to P’s best interests

· As in a case where doc knows patient’s history and knows info will be met with an unreasonable, emotional response or something like that.

· Burden is on doc to explain why lack of disclosure was beneficial.

· Emergency where P could not consent.

Informed Consent Sample Cases/Hypos:

Scott v. Bradford (1979) p.215

D has hysterectomy to treat uterus issue. Ends up needing 3 subsequent surgeries.

· Doctor failed to disclose all material risks. 

· Establish duties of physicians under informed consent for first time.

· If P would have gone through with procedure had she known risks, there is no case.

Moore v. Regents of UC (1990) p.220

Moore treated at UCLA for leukemia. Doctor used cells to profit off research.

· Doctor’s must disclose all material information—anything that would make a difference to a reasonable person.

· Court rules that failure to disclose fiduciary interest contributes to lack of informed consent. P allowed to amend complaint.

· Conversion not allowed, however. Don’t want to extend conversion to cells.

EFFECT OF STATUTES IN NEGLIGENCE
3 Types of Violation of Statute Negligence Liability:

1. Negligence per se – an unexcused violation of statute/regulation (one that passes 3 part test) is negligence per se and jury is directed to find breach of RPP standard.

2. Prima facie (rebuttal presumption) negligence – California version. A violation of an applicable statute is presumptively negligent, but the D can rebut it. However this rebuttal is usually an approved excuse to breaking statute.
3. Some evidence of negligence – Points to negligence elsewhere but is not in itself damning.

R2d §288A: 1. An excused violation of the legislative enactment or an administrative regulation is not negligence.

2. Unless the enactment or regulation is construed not to permit such excuse, SEE SLIDE FOR REMAINDER

· IN SHORT: A valid excuse can absolve one of negligent liability on statute-based charges. Must then rely on common law negligence.
R3d §16(a): An actor’s compliance with a statute does not preclude negligence under common law.

· Motel hypo: Motel meets W.Va. fire codes which does not require smoke detectors in every room. Guest injured in fire that occurs. Motel still negligent even though they complied with statute.

Importing Negligence from Criminal Statutes:

· FIRST: is this an appropriate application? Can be interpreted broadly or narrowly. Look to legislative history etc. to make the best guess about the purpose of statute.

· Injury to a member of the class of persons intended to be protected by the legislation; and

· The harm is of the kind which the statute or regulation was enacted to prevent.

Appropriateness for Use as a Civil Standard:

· Difficulty for the jury to apply the statute (Stachniewicz)

· When statute itself imposes a duty of care on someone who otherwise has no DOC (no duty to protect neighbor’s children)

· Difficulty in complying with criminal statute

· Notice of prohibited conduct

· Does the statute clearly define the prohibited conduct?

· Is there liability w/o fault?

· Is there disproportionate (or ruinous) liability?

R2d §286, cmt. D: Where there is no provision for civil liability, a regulation provides only for criminal liability. “Since legislation has not so provided, the court is under no compulsion to accept it as defining any standard of conduct for purposes of a tort action.”

With a statute, a standard is drawn from criminal statute and told to the jury. The jury no longer decides if the duty exists or not. They are told that a RPP has this duty.

“Private right of action” is claimed from requirements of statute in applying to civil cases.

Sample Statutes Cases/Hypos:
Syllabus HYPO: An OSHA regulation says that for worker safety, a trigger on a cutting machine can only operate when both hands are on the trigger.  Worker rigged his machine so that he could operate it with one hand.  Using one hand, Worker cut a piece of metal incorrectly and a metal chip flew across the room and landed in the supervisor’s eye. 

· Could go either way. Yes, injured party was part of injured class (broad reading of statute). BUT, OSHA reg seems to be intended to protect workers from injuring themselves (narrow reading of statute).

Stachniewicz v. Mar-Cam Corp. (1971)

P injured in barroom brawl and is suing the bar for negligence. 

· Violation results in injury to a member of class protected by the legislation in the statute AND the harm is of the kind the statute was enacted to prevent.

· HOWEVER, FIRST it’s proper for the court to examine the appropriateness of the standard as a measure of care for civil litigation.

· Court says language in statute is inappropriate here, because it’s hard to tell if it’s the first or last drink served caused P’s injuries.

· HOWEVER, regulation in this case is clearly intended to protect innocent bar patrons from drunken bar brawls.

· Invocation of REGULATION is thus appropriate.

· Note 3: Statutes often worded vaguely, so there is a lot of latitude in enforcement in civil arena. Look up legislative history to see intentions behind statute or choose to interpret narrowly or broadly.

Perry vs. SN and SN (Texas Supreme, 1998) p. 244

P’s children abused by family running daycare center. Friends knew but did not report it.

· Seems to be the people intended to be protected by statute and the harm the legislature wanted to prevent.

· BUT, not appropriate to apply standard here. Statute imposed duty where there was no duty otherwise (no duty to report if you don’t cause injury).

· Absent a common law duty, it is not appropriate to invoke a statute.
Martin v. Herzog (NY, 1920) p.252

Car and buggy collide rounding a corner at night. Both parties claim other was negligent.

· Court erroneously told jury that there is a statute requiring lights, but they were free to consider it in their decision or not. Jury found for P.

· D then claims that P was contributory negligent. Statute forbids driving at night without lights.

· Statutes are important and if they are allowed, they MUST be factored in by jury.

· Jury now gets to decide:

· If P had his lights on (guy admitted he didn’t).

· If the lack of lights caused the accident (decision says yes, there is a causal connection).

· Therefore the statute was broken, so D was negligent per se.

PROOF OF NEGLIGENCE
Circumstantial Evidence: An inference that arises from proven facts. i.e. banana peel is black, therefore it has been there for a long time.

Direct Evidence: Opposite of circumstantial evidence. Clear evidence that doesn’t require an inference.

Direct evidence generally considered stronger since there is no inference required. BUT not always.

· Example: kid has crumbs on his mouth and claims he didn’t eat a cookie. There is no direct evidence available, so circumstantial evidence is strongest to make case.

· Direct evidence can be unreliable. People miss things or remember incorrectly.

Plaintiff’s Burden – there are 3:

1. Burden to plead cause of action.

a. If failed, case should not be in legal system:

i. Motion to dismiss/demurrer. Mtn. for judgment on the Pleadings.

2. Burden to come forward with sufficient evidence on each element in the prima facie case, enough so that a jury could find tort has occurred.

a. If failed, case should not be given to the jury:

b. (before trial): summary judgment

c. (during/after trial): directed verdict/motion of judgment; motion for judgment notwithstanding the verdict; motion for new trial

3. Burden of proof.

a. If fail, plaintiff should not get judgment in his or her favor: judgment for D.

Florida’s “Slip and Fall” Statute

· If a person slips and falls on a transitory foreign substance in a business establishment, the injured person must prove that the business establishment had actual or constructive knowledge of the dangerous condition and should have taken action to remedy it.

· Constructive knowledge may be proven by circumstantial evidence showing that:

· The dangerous condition existed for such a length of time that, in the exercise of ordinary care, the business establishment should have known of the condition or

· The condition occurred with regularity and was therefore foreseeable.

· PRETTY GOOD OVERVIEW OF THESE TYPES OF CASES.

Sample Cases/Hypos:

Ortega v. Kmart (2001) p. 262

P slips on puddle of milk in K Mart. Store does not have record of cleanings.

· Puts burden of proof on plaintiff. Jury decides that milk being on floor leaves enough space to assume that store was negligent in leaving the puddle for any period of time.

Jasko v. FW Woolworth Co. (1972) p. 264

P slips on a pizza slice on the floor in a standing-area, self-service pizza area of dept. store. 

· Company aware of potential danger because they make a point of cleaning this area frequently.

· Find for P—should have foreseen issue and not allowed this situation to develop.

· No “constructive notice” or “actual notice” need to be proved because operating methods are such that dangerous condition is easily foreseeable.
RES IPSA LOQUITUR: “The Thing Speaks for Itself”
Res Ipsa eliminates the CAUSATION step in the negligence process. Go straight from BREACH to DAMAGES. (4 steps: duty, breach, causation, damages)

R3rd §328(D): It may be inferred that harm suffered by the plaintiff is caused by the negligence of the defendant when:

· The event is of a kind which does not ordinarily occur in the absence of negligence;

· The other responsible causes, including the conduct by the plaintiff and third persons, are sufficiently eliminated by the evidence;

· The indicated negligence is within the scope of the D’s duty to the P.

“Spoliation of Evidence”: New tort! When negligence is impossible to prove because D somehow ruined evidence, D can then be tried for spoliation of evidence.

· It was used too frequently, so it’s no longer permitted in CA.

· Now juries are told that there is an inference that destroyed evidence would have helped P’s case.

Negligence per se vs. Res Ipsa

· Per se:

· Shortcut to deciding what the RPP would do—defines the RPP. If unexcused violation = breach.

· Judge decides whether the criminal statute is to be used using 3 criteria.

· Jury determines whether the statute was violated; causation; and damages.

· Res Ipsa:


· The accident itself is circumstantial evidence of breach and causation, i.e. a fact from which is sufficient to get to the jury and fulfills the burden of coming forward with evidence as to liability.

· JUST LOOK AT THE SLIDE. 

R3d. §17, cmt. D: Evidence about other possible causes. Res Ipsa can be found applicable only if the P has offered evidence tending to negate the presence of causes other than the D’s negligence.

For example, if a product malfunctions six months after being acquired by the purchaser, an inference of negligence of the manufacturer becomes permissible only if the consumer introduces evidence tending to show that nothing during the 6 month period of use explains why the product malfunctioned.

Sample Res Ipsa Cases:

Sullivan v. Crabtree (1953) p. 283

Sullivan killed as a passenger in Crabtree’s truck. P wants to use res ipsa.

· Not often evoked in car crashes—so many variables at play.

· Allowed in this case because driver had no alternate excuse.

· 1 Permit an inference based on res ipsa, but doesn’t require the jury to find negligence if they agree with the sequence of events.

· 2 Raises presumption of negligence which requires the jury to find negligence if D does not produce evidence sufficient to rebut the presumption

· 3 It not only raises the presumption but also shifts the ultimate burden of proof to D and requires him to prove that injury was not caused by his negligence.

Cruz v DaimlerChrysler (2013)

P is cleaning stationary car and airbags go off, injuring him. Sues dealership.

· No dice. Car was sold 3 years prior, so too many alternate explanations.

Larson v. St. Francis Hotel (1948)

P struck by armchair that fell from hotel window. Res Ipsa?
· No. Hotel didn’t have “exclusive control” over furniture. It was probably a guest.

CAUSATION—CAUSE IN FACT (“BUT-FOR” CAUSATION)
R3rd §26: The standard for factual causation in this section is often referred to as the “but for test”: an act is a factual cause of an outcome if, in the absence of the act, the outcome would not have occurred.

Breach generally has to be a “substantial factor” in the resulting injury.

R2nd §433B (Various comments): Long. See slide for nuance about what has to be proved in these cases.

· Don’t need to prove case beyond a reasonable doubt. Just need to convince that it is more probable than not that D caused the event.

· No one can prove what would have happened otherwise.

· Triers of fact are entitled to draw on ordinary human experience.

· Thus, if a child drowns in a pool, no one can say with absolute certainty that it would not have happened if a lifeguard was present. But human experience suggests that it would have been avoided.

Even if we have a violation of statute for determining the RPP standard, or even if we sued on the breach of a common law SOC, there is no breach if there is not causation.

i.e. Wife not looking in mirror runs over husband who was bending over in driveway. Would have hit him even if she was looking.

Causation always involves some speculation as to what would have happened under different facts.

Sample “Cause in Fact”/”But For” Cases:

Perkins v. Texas and New Orleans R. Co. (1962) p.289

Car crossing railroad tracks ekes ahead and is hit by train. Driver negligent and train sped.

· Passenger and driver both conceded that they were negligent. Big money is in train co.

· “Cause in fact”/ “But for” Causation – The injury would not have happened “but for” the breach of duty.

· RR co. argues P has not proved this. Accident could have happened regardless of train speeding. 

· D has burden of proof. P has proved a prima facie case. D then must prove against a preponderance of evidence that he is not liable.

· “But for” causation is not a defense. D has to show that P has not proved all the elements to make his claim of causation.

· Evidence that accident would have happened regardless of speeding: even at proper speed, it wouldn’t be able to stop in time.

· It appears RR co breached a duty. Why no punishment? 

· Comes back to idea of FAULT. Like McAfoos on his tricycle, this accident probably would have happened anyway so hard to assign fault.

· Trainmen were negligent, but breach didn’t necessarily cause the accident. Impossible to know.

· You can’t prove what didn’t happen. All conjecture.

· Too many factors at play, so only consider the immediate circumstances.

· Would have to prove that breach was “substantial factor” in the crash. It was not in this case.

Smith vs. Providence Health and Services (OR, 2017) p. 303

Smith’s doctor disregard his stroke symptoms. Lost 33% chance of limiting or eliminating injury.

Three possible approaches to damages in these types of cases:

· “Substantial Factor” Approach – Were doctor’s actions a “substantial factor” in causing his brain damage? If proved, P gets 100% of damages.

· Lost Chance Theory—Damages reduced to amount of lost chance (33%). Allows recovery for cases with less than 50% probability. 

· Must be a “substantial” chance. Can’t just be 1%.

· Figure must be based on expert consultation and testimony.

· Deny recovery by upholding but-for causation – Need 51%+ Was there only a “chance” or have you “proved” that doctor’s actions caused brain damage?

· ALL OF THIS ASSUMES A BREACH OF DUTY BEFORE CONSIDERING CAUSATION
Reynolds v. Texas and Pacific Ry. Co. (1885) p.293

Woman rushing to catch a train. She falls down an unlighted stairway at night. 

· Court finds for P: negligence “greatly multiplies” chance of accident. The mere possibility that accident may have happened without negligence does not break cause-and-effect chain.

· Speculation in absence of proof is not enough. Need to prove a likelihood that she would have fallen regardless of lighting.

HYPO: Woman who is pregnant but doesn’t know it gets x-ray. Fetus dies as a result. P admits that she would have said “no” if doctor asked if she was pregnant in the first place. Who wins?

· Doctor. Fetus would have died in any case. No sense in going down hypothetical road.

Gentry v. Douglas Hereford Ranch Inc. (1998) p. 295

Mr. Bacon stumbled while carrying a rifle and accidentally shot Gentry in the head with his rifle.

· Find for D. Can’t prove that stairs caused the accident. Bacon can’t remember events.

· Couldn’t prove that “but for” the stairs, Mrs. Gentry wouldn’t have been shot.

· Poor stair maintenance may have been breach of duty of care, but no causation.

· Why not res ipsa?

· Res ipsa case wouldn’t have happened absent negligence. Just because Gentry was shot doesn’t mean someone was negligent.

Kramer Service Inc. vs. Wilkins (Miss. 1939) p. 299

Man cut by glass and develops cancer at wound site.

· Supreme Court overturns. There is a 1% chance that cut caused cancer. In “but-for” situations, you need a 51%+ chance to prove liability.

· Need to prove breach probably caused injury, not just possibly.
· Note 5: Informed Consent issue – hard to determine decisions in hindsight with malpractice. Like Kershaw hypo – depends on whether jury believes what the person claims. Must present some evidence of causation >50%

· No amount of correlation proves causation!

CONCURRENT CAUSATION

In Joint & Several Liability, P gets to choose how to apportion liability. (i.e. “My friend drove the car, so I want to truck driver to pay 100%.” Truck driver can then sue car driver.)

· 2 choices: P can sue both parties jointly for ½ each or sue just person 1 for 100% and let person 2 figure out where to get the other half from later.

· Allows plaintiff maximal recovery in the event one party doesn’t have money.
· Why is it fair for D to foot bill for insolvent accomplices? 

· P deserves compensation. This system helps facilitate that happening.

· Between innocent party and wrongdoer, burden falls on wrongdoer.
Indivisible injury between 2 tortfeasors = both J&S liable.

R2d: If two forces are actively operating, one because of the actor’s negligence, the other not because of any misconduct on his part, and each is itself sufficient to bring about harm to another, the actor’s negligence may be found to be a substantial factor in bringing it about.

When “but-for” causation is not applicable and the P deserves damages, Substantial Factor can be used instead.

PROBLEMS DETERMINING WHICH PARTY CAUSED HARM:

R2d: Where the conduct of 2 or more actors is tortious, and it is proved that harm has been caused to the P by only one of them, but there is uncertainty as to which one has caused it, the burden is upon each such actor to prove that he has not caused them.

· Jointly & Several Liability-- Each D is liable for the total amount of P’s damages.

· “Several” Liability-- Each D is liable for only his share of P’s damages.

· Multiple Ds Acting in Concert—each jointly and severally liable

· Breach of a Common Duty – same

· Two Tortfeasors act individually but cause indivisible harm – more recent. Same.
Sample Concurrent Causation Cases/Hypos:

Hill v. Edmonds (NY 1966) p.320

P is passenger in car that collided with truck parked in middle of the road at night with no lights. 

· Separate “acts of negligence combined to produce directly a single injury.”

· What about “but-for” in this case?

· Car driver says she is not the “but-for” cause because truck caused accident. Truck driver would say opposite. Both breached a duty. Both liable.

·  “Indivisible Injury with Joint Causes”—both Ds share liability.

HYPO: Boy falls off bridge to certain death. While falling, he grabs an electric wire that isn’t insulated (in violation of statute). He dies from electric shock before hitting rocks below.

· D not liable. He was going to die either way, so wire didn’t really contribute.

· D did not deprive P “of a life of normal expectancy, but of one too short to be given any pecuniary allowance.”

· Recovery allowed for increased pain for short period caused by uninsulated wires.

HYPO: Raging wildfire underway. D tosses a match into the fire. P’s house burned down. NOT LIABLE— the match was not a “substantial factor”

HYPO: D1 negligently poisons the deceased’s tea. If deceased had taken a sip, he would have died. Before he took a sip, D2 enters and shoots deceased, who dies. Analyze!

· “Preemptive Causation” D1 is off the hook for he did not cause any damage to the deceased.

· REMEMBER:  all causation concepts apply equally to intentional torts!

Summers v. Tice (CA 1948) p.325

Two guys hunting quail. They shoot at a bird at the same time and hit P. Don’t know who. 

· Difference here: One breached duty, one did not.

· Burden shifts from P to Ds—collectively liable and it’s up to Ds to sort out who owes what rather than P proving the D caused injury.

· “Concert of Action” among multiple known defendants. 

HYPO: Driver in an accident caused by D1 that hurt her back. $30K damages. A week later, D2 negligently hits her causing an additional $50K because of her initial injury. Who owes what?

· “Take the plaintiff as you find them”

· Multiple Ds, but only some of the injury is indivisible; some is distinct harm.

· D2 or D1 is liable for $50K. OR:

· D1 was “but for” cause of both injuries and is thus liable for total $80k.

· First $30K is only on D1. $50K is J&S Liable.

· D2 could hit up D1 for $25K after if he wanted.

· Driver only gets max $80k. Not $110k.

Anderson v. Minneapolis St. P and St. M. Ry. Co. (Minn. 1920) p. 322

Fire from D’s train causes brush fire. This fire merges with natural fire and causes damage.

· Causation problem for P. Can’t prove that “but for” the RR, fire would not have happened. But someone must have done something wrong!

· Different from Hill: Both had to be negligent to cause injury in Hill. Here, we don’t know if the injury would have happened without RR’s negligence.

· Multiple Sufficiency (something)

· Court finds D liable. If jury determines that D’s negligent behavior was a “Substantial Factor” then they can find him liable.

· Factual Causation can be shown by either “but-for” OR “Substantial Factor” causation if “but-for” isn’t applicable.

Sindell v. Abbott Labs (CA, 1980)

P’s mother took DES, a routine pregnancy drug in 1950s. P is born and later develops cancer.

· If P knew which company made drug, it could be a “lost chance” case. But it’s not.

· Unlike Ds in Summers, we don’t know for sure that one of these Ds caused the harm. 10% chance that none of them made it.

· No “enterprise liability” – where only a few manufacturers are possible, so it must be one of the few.

· No “but-for” because P can’t single out a single D.

· Find each D liable for its market share. If Ds can prove they are not liable (their burden to do so) then they can be individually absolved. P only gets 90% of total damages.

· Other 10% gets off. This 90% can go after them if they want. But it’s been a few decades, so probably not worth it.

· What is “market share”? Nationally or in the region where P lived?

· CB p. 331-331 outlines different versions:

· CA: P must sue enough manufacturers to constitute a “substantial share” of the market. Each D dismissed if it can prove it didn’t cause P’s injury. If it can’t then it is severally liable to the P for an amount of P’s damages equal to its “market share.”

· Other states have other policies. Some have rejected it altogether. In short, it varies.

· Other applications: tobacco, pesticides, water contamination etc.
PROXIMATE CAUSE

FORESEEABILITY Considerations:

1. Type – personal injury vs. property loss/damage. If different, no liability.

2. Extent – expect personal injury in car crash, but sensitive P is hurt terribly.

3. Manner – how the accident unfolds. Different Manner does not absolve liability.
4. Person – is she in the expected “danger zone?” Palsgraf
There are very few answers in proximate cause. The important aspect is the approach to it.

Common thread in these cases: You have breached a duty and are the “but-for” cause. BUT you may still be off the hook.

R§29 – There is no question that there exists some scope of liability that is required for tortious conduct that causes harm. Question is, what is the framework? “Proximate cause” a problematic term because issue is more about “cause” than “proximity.” Restatement prefers considering “scope of liability.”

Scope of Liability/Proximate Cause Theories:

· Direct Causation: “consequences which follow in an unbroken sequence, w/o an intervening efficient cause from the original negligent act.”

· Intervening Causes: 1 Independent of Negligent act; 2 voluntary human act or episodic natural event; 3 that are necessary for the original act to cause the injury

· So the test is whether there is a direct line between the negligent act and the injury, without “too many” intervening causes.

R§29 cmt. P: IF type of harm is within scope of risk taken, D is liable even if extent is worse. One of the primary applications of this rule is in “Eggshell Skull” cases.

· Good for plaintiffs who were wronged and deserve money from someone.

Risk Theory: What types of injury (and possibly to whom) were put at risk by D’s conduct? Neither the manner of the injury nor its extent affects liability.

Difference between “foreseeability” and “risk” tests:

· R3d: Virtually any proximate cause/scope of liability situation will come out the same under R3d as R2d.

· Reason for changed language: the test sounds subjective. Changed to “risk.”

· Both are rooted in same 4 factors.

· Difference is how the cases are analyzed.

· Foreseeability: “Extent” of injury was unforeseeable in sensitivity case.

· Risk: Unforeseeable extent SO that is the risk you take in the world.

· SEE SLIDE FOR LONGER APPLICATIONS OF EACH

On the exam, Brain doesn’t care if you frame in terms of foreseeability or risk. Most courts use “risk theory” but still talk about issue in terms of foreseeability. Key is 4 factors and which factor is relevant to the situation.

Sample Proximate Cause Cases/Hypos:
In Artbitration between Polemis… (1921) p. 343

Worker drops a plank in the fuel hold causing a spark that blows up ship, surprisingly.

· “Directly Caused” by employee’s action—doesn’t matter if risk was foreseeable.

· Whether damage is the TYPE one would expect is immaterial if the damage is directly traceable to negligent act without too many independent causes (i.e. time, intervening causes etc.)

· An “unbroken sequence” without too many intervening acts implies liability.

· Intervening acts can’t flow from the initial act. Must be separate and unrelated.

· Intervening cause here: petrol vapor. Expect to dent the ship maybe, but get an explosion. This is not enough to break the chain of causation, however.

Ryan vs. NY Central RR Co. (1866)

Spark from D’s train starts a fire in its own storage warehouse. Burns down neighbor’s house.

· Breach of duty? Sure. RR Co. should have prevented sparks in flammable warehouses.

· D found not liable, however. Damage “too remote” from initial cause. (Outdated)

“Wagon Mound No. 1” (1961) p. 346

Tanker leaks oil into bay. Catches fire days later and burns up dock.

· Trial court holds that Ds did not and could not have known this would happen.

· This court holds that this approach does not work. It is too easy to blame intervening cause and escape liability under direct causation theory.

· Asserts “Risk Theory” See slide.

· Requires that harm is “within the scope of the risk” in order to find liability.

· This occasion was not within the scope of the risk. Could have expected property loss based on spilled oil, but not to this extent. No liability. Limit scope.

Bartolone v. Jeckovich (1984) p. 340

P injured in car accident with D. P has minor injuries, but he later develops schizophrenia.

· Issue of “Extent” of foreseeability.

· Like our overly sensitive driver with back problems, “take P as you find him.” Liable.

· §31: If physical injury is incurred, pre-existing condition is irrelevant.
· Under “Risk Theory” – When you take risk of driving recklessly, you assume risk that you will hurt someone unnaturally sensitive. Don’t care that EXTENT was greater.

· “Eggshell Skull Doctrine” – hinges on TYPE of risk you are taking. If type is different, you can be found not liable. If extent is greater, you are still liable.

HYPO: Company used vat of molten liquid. At the of day, the tank was covered with a cover made of asbestos and cement. Worker negligently knocked the cover into the vat. Remarkably, there was no splash. Hooray! But 2 minutes later, a chemical transformation occurs and explosion ensues, causing burns to many people. Liability against employer?

No. Damage here was entirely different kind than from the foreseeable splash.

HYPO: Hunter hands shotgun to 9 year old girl. The gun is not unnaturally heavy or unwieldy. She drops gun on her toe and breaks her toe. Is Hunter liable?

· No. Type of injury was not what would have been expected (someone gets shot).

· Same would be true if girl dropped the gun on someone else’s toe, breaking it.

· What if she dropped fun on box containing fragile crystals, breaking them. This time the gun discharges as well and injures father. Is Hunter liable?

· Liable for injury, not liable for breaking crystals. Injury is TYPE expected.

HYPO: See slide. Workers leave manhole unattended during break. Boys investigate without incident. They celebrate and knock over lantern causing fire that sucks one boy into hole, killing him. Liability for worker?

· Yes. MANNER is different, but expected result the same – someone will fall in the hole.

· Manner being different does not absolve actor of liability.

Palsgraf v. LIRR Co. (1928) – The granddaddy of all proximate cause cases. P. 352

D’s guard knocks package out of man’s hands. Package full of fireworks. Explodes and injures P.

· Cardozo argues there is no such thing as “proximate cause.”

· “The ideas of negligence and duty are strictly correlative.”

· Guard was liable to man with package here, not Mrs. Palsgraf.

· Liability based on D’s duty to P specifically, not everyone in society.

· “The risk reasonably to be perceived defines the duty to be obeyed.”

· Dissent argues the opposite: we all owe society a duty not to cause harm. BUT there should be a line somewhere.

· Suggests considerations to factor in: rough sense of justice and practical politics.

· I.e. no remoteness in time or distance. P not in “danger zone” so no luck.

INTERVENING AND SUPERSEDING CAUSES
Question is whether acts of intervening parties break the chain of causation.

R3d §32: SEE SLIDE for Restatement definition of Rescue Doctrine.

· Even if a third party injured P, P still has a claim against initial negligent party.

“Firefighter Rule”: Does not apply to people whose job it is to rescue, unless the situation arises outside of the job’s context.  If rescuer gets to “place of safety” before injury, liability ends.

“Subsequent Medical Injury” Doctrine: 

· Surgeon commits malpractice on a victim of a negligently caused auto accident. Is negligent driver liable for the malpractice?

· You would think no, because it is unforeseeable. BUT, original tortfeasor is held to foresee that the doctor may aggravate injury. Hence the DOCTRINE.

· Protect P and speeds recovery for him. 

· What if ambulance on way to hospital gets into accident? Original party liable?
· Yes. Until P gets to “place of safety,” the original tortfeasor is liable.

In “subsequent injuries” generally, there are cut offs to the initial party’s liability: length of time, nature of second injury, and reasonableness of P’s conduct and nature of subsequent injury.

R3d §19: The conduct of a D can lack reasonable care insofar as it foreseeably combines with or permits the improper conduct of the P or 3d party.

· Cmt. D: Some suggest that imposing liability on D for failing to account for behavior of 3d party is unfair. That argument is unpersuasive.

· See slide for more

R3d § 34: When a force of nature or an independent act is also a factual cause of harm, an actor’s liability is limited to those harms that result from the risks that made the actor’s conduct tortious. But the extraordinary risks can be the exact risks that render tortious an actor’s failure to take precautions. Then the actor is still liable.

Things to think about in considering intervening vs. superseding:

· What are the RISKS the negligent party is taking?

· What effects would one foresee by taking these risks?

Rescue Doctrine—See Suzuki below.

Sample Intervening/Superseding Cause Cases/Hypos:

Derdarian v. Felix Contracting (1980)

Construction worker hit by driver who has seizure. Driver had not taken his medication. Worker splashed with molten liquid. He sues construction company for negligent prevention.

· Construction company claims driver was so random that he broke causation chain between lack of protection and worker. And that worker put vat in the wrong place.

· Can a plaintiff himself be an intervening/superseding cause? Yes.

· What makes an act “intervening”? It is unforeseeable in normal circumstances.

· If driver is unforeseeable, company is off the hook despite being “but-for” cause.

· BUT this driver is deemed a foreseeable hazard. Company’s negligence (no barriers) directly caused foreseeable injury (worker hit by car). 

· “Precise MANNER need not be anticipated.” TYPE of injury expected.

· Not erecting barrier is the risk they took.

· Plaintiff an intervening actor as well for placing vat in wrong place. BUT an intervening act does not absolve liability. Still the expected TYPE of injury: car harms worker by entering work area.

· How to differentiate between TYPE and MANNER: You can’t! All contextual.

· “Superseding acts” break chain of causation. “Intervening Acts” do not.

· Company and driver are J&S liable. Needed both for injury to occur.

· Say a medivac helicopter came down and blew over vat. This is SUPERSEDING. So unforeseeable and would have happened even with barriers in place.

HYPO: See slide. P rents car with faulty trunk latch. Company fails to fix it. He tries to fix it in a parking lot and is struck by a negligent driver backing up. Intervening case or not?

· Court says not foreseeable because he was in a “safe place.” If it happened on freeway, then it would have been foreseeable and company would be liable. CONTEXT is key.

HYPO: Magee v PetSmart. Customer gets hamster virus. Dies in accident and 7 people die when they receive her infected organs as transplants.

· What is the danger we foresee by not stating virus risk? That it would jump to humans and spread. So sure, they can be liable for everything that ensued.

Watson v. Kentucky Bridge & RR Co. (1910)

D’s railroad spills gas. Nearby man, Duerr, lit a match, igniting an inferno injuring P. 

· If Duerr was simply negligent, he would be an intervening cause. Foreseeable that the spill would ignite by someone’s negligence.

· If Duerr acted intentionally, he would be a superseding cause. Breaks chain because it’s not foreseeable that someone would commit a crime to cause result.

· A criminal act, however, does not automatically break chain, but it often does because they are inherently unforeseeable. Suicide is generally superseding.

· Must consider facts though:

Kline v. 1500 Mass. Ave. Apartment Corp. (1970)

P assaulted by man in hallway of large apartment complex. Known rise in crime in area.

· Landlord found to have a duty in this case. He must protect tenants from reasonably foreseeable harm.

· Duty imposed even though D didn’t do the act AND a criminal did.

· In this context, one could find Duerr in Watson superseding. Gas invites arsonist.

HYPO: D steals gun from gun show with poor security. Later that day, he gets in an argument with P. P gets shot and killed.

· Shows that waters are muddy now – this criminal act is foreseeable and within risks that gun show ran by having poor security.

McCoy vs. Am. Suzuki Motor Corp. (1998)

Suzuki overturns on highway. P stops to help block scene and gets hit by car.

· Suzuki argues that defect was not proximate cause. Second driver who hit P was.

· “Rescue Doctrine” eliminates need to find foreseeability. A party is liable if a rescuer is harmed while responding to a situation caused by party’s negligence.

·  4 Elements:

1. D was negligent to the person rescued and such negligence caused the peril to the person rescued.

2. The peril or appearance of peril was imminent.

3. A reasonably prudent person would have concluded such peril or appearance of peril existed.

4. The rescuer acted with reasonable care in effectuating the rescue.

· Tort-feasor owe the rescuer a duty similar to that owed the imperiled.

· Negates the presumption that the rescuer assumed risk of injury.

SPECIAL DUTIES OF CARE

R3d §7: (a) An actor ordinarily has a duty to exercise reasonable care when the actor’s conduct creates a risk of physical harm.

R3d §37: “An actor whose conduct has not created a risk of physical or emotional harm to another has no duty of care to the other…”

Today we will examine the limits and exceptions to this general rule.

“Rowland” Factors (we will see the case that this is based on soon)

1. Foreseeability of harm resulting from D’s action or inaction;

2. Certainty that the plaintiff suffered injury b/c of the actions or inactions of the D;

3. The closeness of the injury to the D’s conduct;

4. Moral blame for the D’s conduct;

5. The policy of preventing future harm;

6. The burden on the D and the consequences of imposing that duty; and

7. The availability, cost, prevalence of insurance.

“…unless a court determines that one of the affirmative duties provided in §§ 38-44 is applicable”

An actor who causes harm is committing “malfeasance.” An actor who does nothing is committing “nonfeasance.”

R3d §39: See slide for examples of when duty of care to minimize harm from non-tortious action kicks in.

R3d §42: Actor who undertakes to render service to another and who knows or should know the services will reduce the risk of harm to the other has a DORC to the other in conducting the undertaking if: 
a.) failure to exercise such care increases the risk of harm beyond that which existed w/o the undertaking or 
b.) the person to whom the services are rendered or another relies on the actor’s exercising service. (See slide for examples)
R3d §43: See slide. Another example of when DORC is imposed.

R3d §44: See slide. Actor has duty to car for others he chooses to take charge of if other is imperiled or otherwise helpless.

· D sees a passed out drunken man and wakes him up and escorts him to a coffee show. D owed duty to exercise reasonable care to man.
· P collapses. Volunteer gives CPR. After 3 min. volunteer says “boring” and leaves. Duty breach!
Duty to Warn vs. Duty to Protect: Duty to protect higher. Requires greater foreseeability of harm.

R3d §41: An actor in a special relationship with another owes DORC to third parties with regard to risks posed by the other that arise within the scope of the relationship.

· Special relationships here: parent w dependent children, custodian and those in his custody, an employer with employees when the employment facilitates the employee’s causing harm to third party, mental health professionals w/ patients.

R3d §40: An actor in a special relationship with another owes the other a duty of reasonable care with regard to risks that arise within the scope of the relationship. CIRCUMSTANTIAL

· See slide for full list of special relationships

When to impose SDOC outside of Special Relationships: 4 Factor Analysis:
· Foreseeability and severity of risk

· Opportunity and ability to exercise care

· Comparative interests (marital relationship)

· Societal interests served
Sample Failure to Act/SDOC Cases/Hypos:
Commonwealth v. Peterson (2013) p. 470

Wrongful death claim against police at VA Tech, who did not notify campus of danger. 

· Finds no duty to warn students about potential criminal acts by third party.

· Need a “special relationship.” There is one here, but not one that assigns duty.

· Parent/child, employer/employee, landlord/tenant, common carriers etc.

· Two Levels of Foreseeable harm:

· Imminent Probability of Harm – Imposes a duty to act.

· Known/Reasonably Foreseeable Harm – more lax. No duty, as seen here.

· Walmart only has to warn employees in second category. Under first category, Walmart also must inform customers of danger.

· The more foreseeable the harm, the higher the duty.

· Knowledge of similar assaults in recent history not enough to trigger higher standard. School officials genuinely believed the danger was over.

· They are not saying there is no duty. They are just saying that this event did not rise to the level needed to issue a warning. No breach.

· Brain thinks they got it wrong. Should have looked at relationship and held to that duty closely.

LS Ayers v. Hicks (1942) p. 476

Boy caught in an escalator. D “unreasonably delayed” stopping escalator, worsening injury.

· General rule: no duty to help a person in peril. “Law does not deal with moral obligations.” Ouch. BUT:

· Some principles of social conduct are so universal and demanded that they may constitute a duty.

· If an actor creates a danger that entraps another, he has a duty to help extricate the third party from harm. Failure to render help constitutes negligence.

· D liable for “aggravation of injuries” that were a proximate result of his negligence. (But not initial injury. Just the aggravating effects.)

· True if harm is “a result of instrumentality under the control of D.”

JS and MS v. RTH (1998) p. 479

Man abuses two girls who visit his farm frequently. Parents sue his wife for not intervening.
· When do we want to assign a duty outside of usual special relationships?

· 4 Factor Analysis:  Designates foreseeability as the key here.
· Wife surely had “constructive knowledge” because of close marital relationship.

· Much like Hand Formula: D’s actions easily corrected. Burden low, harm high.

· Why did wife concede knowledge? To avoid grilling about her knowledge.

· Why detail statutes instead of finding Negligence Per Se?

· R3d §38: (slide) When creating a new duty, employing a statute allows the exercise of tort law where duty didn’t previously exist—imply civil liability based on statute’s aim.
Tarasoff v. Regents of UC (1976) p. 486

Boy tells psychologist that he will kill girl. Hospital doesn’t warn her. He kills her weeks later.
· General Rule: Duty of care exists if special relationship does. 

· Does doctor owe a third party any duty of care? Normally a doctor is only liable if two patients may harm each other. Normally no duty to a third party.

· Doctor argues that confidentiality is necessary for his job to be effective.

· Court rules that protecting society outweighs need for confidentiality.

· Court finds that a doctor in this scenario has a duty to protect victim if he determines that patient will harm someone. MUST report.

· What about lawyers then? Therapists are trained to recognize this.

· ABA rules have been amended: lawyer “may” reveal information about clients if she reasonably believes harm exists. Tarasoff says “must” for mental health professionals.

· CA Code has finally adopted same “may” exception for lawyers.

Kelly v. Gwinnell (1984)

Social hosts found liable for injury caused by guest who gets in drunk driving accident on his way home.
· Found liable, but this is rare. Social hosts almost always not liable for guests’ conduct.
PURE ECONOMIC LOSS

SoCal Gas Leak (2019) p. 492

Massive gas leak at Aliso natural gas storage facility in Porter Ranch. Businesses within 5 mi. radius (evacuation area) claim lost income based on evacuations. No physical injuries claimed.
· Court calls this “purely economic harm.” No physical injury claimed. 

· NO DUTY to guard against that kind of injury in tort claims. Only physical/property harm.

· R3d: Pecuniary damage not arising from injury to the plaintiff’s person or from physical harm to the plaintiff’s property. 

· Economic loss is in the arena of Contract Law.

· Economic loss only permitted where it is clearly tied to physical damage.

· REVIEW: When we don’t have a general DOC, how do we find one? Special relationship!

· See listed categories or, if those don’t apply, apply Rowland Factors: “The sum total of the considerations at play.” Not used in this case, however… 

· Slide has full list of factors. P. 496 presents subset applicable here.

· Compare to Biakanja – notary messed up will. Special Relationship existed there.

· And J’Aire – contractor does not finish job in time. Lost profit allowed there.

· Gas case is different. No special relationship and damages hard to est.

· More like Bily – Auditor messed up many Ps’ investments. Damages too hard to calculate so no liability found. Potential for harm too vast and unquantifiable.

· 5 mi. limit is arbitrary and individual damages impossible to determine. Liability is practically unlimited (and ruinous) at that point.

· Also don’t want to set precedent. Might impact future disaster relief.

· Rare occasion where econ. Loss allowed: NJ airport case. Easy to isolate damages and harm to terminal was a reasonably foreseeable outcome of D’s actions.

· Legislature can resolve these problems with new laws.

Daley v. LaCroix (1970) p. 504

LaCroix runs his car off the road and hits utility pole. This causes an explosion at Daley’s house, inflicting ED on Mrs. Daley and Timothy Daley. Claiming damages for this distress.

· We’ve seen IIED. This is Negligent IED. Must prove clear connection btw negligence and SED.

· Before: “Requirement of Impact” only allowed claims for “parasitic damages.”

· NEW RULE: Allow for damages where a “definite and objective physical injury is produced as a result of emotional distress proximately caused by defendant’s negligent conduct” P may collect, even absent physical impact upon P at time of mental shock.

· Limited, however: no hypersensitivity and burden on P to prove harm or illness is natural result of the fright.

· Known as “Physical Manifestation Test”

· Note 6: A “definite nervous disorder” is a physical injury for this purpose.

· In this case, expert witness testifies to wife’s nervous condition. Not much evidence for Timothy. But there is enough to let a jury decide.

· This case shows that not much physical manifestation is needed to show damages in these cases. 

· Does “Eggshell Skull Plaintiff” apply here? Yes, but there is a limit. Some sensitivity is allowed r.e. psyche, but not extreme sensitivity.

R3d §47: An actor whose negligent conduct causes serious emotional harm to another is subject to lability to the other if the conduct:

· A. Places the other in danger of immediate bodily harm and ED results from danger, or

· B. Occurs in the course of specified categories of activities, undertakings, or relationships in which negligent conduct is especially likely to cause SED. (funeral homes, improper notification of death etc.)

Cmt. M: Property Damage. Recovery for emotional harm resulting from property damage (i.e. sentimental objects, pets) not permitted. Too subjective.

HYPO: Plane enters spin and almost crashes. Ends up landing safely. Passenger develops fear of flying afterward. Can he collect under R3d for NIED?

· Yes. A. Subsequent fear of flying is a manifestation of harm.

Fear of exposure to HIV or “cancerphobia”: In absence of present physical injury, recovery of damages in negligence action not permitted. Must actually be exposed in HIV cases or have a physical manifestation of fear in cancer, since negative test not easy to determine quickly (hair loss from worry.)

· If P recovers, P is entitled to follow up medical visits for life.

· Under R3d, if a P is put in danger of immediate bodily harm and has ED resulting therefrom, P can recover. If P fears bodily harm in the future (cancerphobia) there is not recovery unless the period btw the exposure and determination of no physical harm is long, i.e. not HIV.

Thing v. LaChusa (1989) p. 512

Mrs. Thing suffers ED after seeing her son’s injuries from being struck by car. Did not witness.
· New Rule: P must be present and witness injury to immediate family member.

· Silzinoff: Allows recovery if you are in “zone of danger,” even if you are not harmed.

· Amaya: No collection for anyone outside danger zone.

· Dillon: Mom a block away when son is hit by a car. Aunt next to boy. Didn’t allow mom to recover because she was outside zone. Allow recovery for aunt though. This makes no sense, so CA Supreme changed rule to allow recovery for “foreseeable ED infliction.”
· For a third party in “danger zone”: can recover if they felt threat of injury.

· This turns out to be a disaster. “Foreseeability” hard to define.

Decide to limit to persons:

1. Closely related to the victim; (Don’t specify blood or marriage. Sort of vague.)

2. Present at the scene of the injury-producing event at the time it occurs and is then aware that it is causing injury to the victim;

· Allows for persons perceiving injury even if it’s not seen.

3. As a result suffers SED—a reaction beyond that expected of a disinterested third party.

R3d §48: An actor who negligently causes sudden serious bodily injury to a third person is subject to liability for serious emotional harm caused if (SEE SLIDE FOR LAST SENTENCE)

HYPOS:

1. An abusive, uncaring mother who sees her 10 year old son run over by a negligent driver

a. Under Thing? Can collect if SED results. Same with R3d.

2. A loving woman who sees her fiancé of 2 months run over by the same driver.

a. Under Thing?  2 cannot collect. No blood or marriage. R3d? Probably yes.
HYPO: Acquaintance stays with family. He takes young daughter on ATV ride and molests her. She is withdrawn after. Can parents collect? No. No contemporaneous awareness at the time.

HYPO: Palm Springs tram malfunctions. P sees piece of car fall off and kill stranger next to him. P thought he was in danger at the time. Can P collect for NIED?  Yes. Not for watching stranger die, but because he was in danger zone and feared for his own safety.

HYPO: P charged with involuntary manslaughter and had terrible lawyer. Young children were not at trial. Conviction later overturned and lawyer declared useless. Children cannot collect. They were not present and any ED they suffered was incidental.

KNOW RESTATEMENT RULE AND THING FOR EXAM

WRONGFUL BIRTH/LIFE

Endresz v. Friedberg (1969) p. 520

Mrs. Endresz is in a car accident with D. Two days later she gives birth to stillborn twins.

· Is a DOC owed to the unborn children? Court says no.

· Cannot claim for wrongful death of an unborn child.

· Statute about representative of “decedent” can bring suit. Have to live before you can die, however.

· Argument for a DOC: twins are born, one lives 1 minute, the other is stillborn. Mother could collect for one but not the other. Seems totally arbitrary.

· Take it one step farther: drawing line at viability instead of birth presents more problems. When is it viable? What damages? Wherever line is, issues emerge.

· But must draw a clear line somewhere, so birth sounds good.

· Also: virtually impossible to calculate damages. What is value of unlived life?

· Arbitrary damages would constitute an unfair windfall for parents.

· Need a statute because, in common law, your rights die with you.

· Suing on behalf of child. Mother might have an easier time claiming damages for her own pain and suffering.

· This has changed, however: most of states now allow claims for unborn viable fetuses (but not CA or NY).

Procanik by Procanik v. Cillo (1984)

P suing on behalf of infant son. Doctor failed to diagnose her German Measles. Child is born with severe birth defects. Claiming medical costs and “diminished childhood.”

· Wrongful Birth: brought on behalf of parent.

· What does this protect? The informed choice (to have an abortion).

· Wrongful Life: brought on behalf of child (as here).

· What does this protect? The right of non-existence over miserable existence.

· Prior to this case, parents could only claim for their own resulting ED.

· Now, infant OR parents may recover for directly attributable medical expenses during infancy through age 18.

· Parents here couldn’t bring Wrongful Birth because statute of limitations ran.

· What if a man gets a botched vasectomy and has a child? Get damages for ED and costs to get surgery done correctly. But does he get cost of raising child? No. He gets “emotional benefits” of raising the child with none of the costs. Costs immeasurable and unfair to put that burden on D.

· Thus, in this case “diminished childhood” not allowed. How to calculate that?

· Other courts have allowed such damages, however. (Note 2) 

· Like Battery or Assault preventing unwanted behavior, these types of damages protect a patient’s right to make informed choices without sway from doctor.

· Very few jurisdictions allow a wrongful life claim. Too philosophically complex.

HYPO: Doctor diagnoses German Measles so mother has abortion. Turns out he was wrong and fetus was fine. What then?

· ED for distress of going through procedure, not ED for distress of not having a healthy child.

Can a child bring a suit against its mother if mother causes defect by drinking?

· No. CA Civ. Code:

· No cause of action arises against a parent of a child based upon the claim that the child should not have been conceived or, if conceived, should not have been allowed to have been born alive.

· The failure or refusal of a parent to prevent the live birth of his or her child shall not be a defense in any action against a third party, nor shall the failure or refusal be considered in awarding damages in such actions.

OWNER/OCCUPIER LIABILITY

Property-Related SOC Concepts:

· Injury is off the premises:

· Original CL: No duty for possessor

· Exceptions over years:

· DORC: re. trees – now including all natural conditions

· DORC re. alterations/artificial conditions

· DORC re. conditions abutting highways (Taylor/Sprecher)

· DORC for activities on the land (Salevan)

· Injury is on the premises:

· Trespassers

· Those who are purposefully on the land w/o the permission of the landowner.

· CL: Only a duty to refrain from “wanton” conduct as to discovered trespassers.

· No duty to search for trespassers.

· Extended DORC to:

· All trespassers put at risk from “active operations” conducted on property (i.e. gun range)

· Discovered trespassers. (leaving undiscovered subject to willful and wanton DOC)

· Frequent/Anticipated trespassers (AKA “footpath rule”)

· Trespassers where possessor has contructive knowledge.

· Tolerated trespassers (another type of frequent trespasser)

· All trespassers where dangerous conditions, typically abutting a highway, but not extending to dangerous conditions a long way into the property.

· Licensees

· Those who enter the premises for their own purposes; invited onto premises; social guests.

· Duty to warn of hidden dangers unknown to the P of which D had knowledge (Barmore).

· R3d includes dangers that owner had “reason to know” but many jurs require actual knowledge, not constructive knowledge.

· Invitees

· 2 tests/definitions

· 1. “Economic Benefit Test” – Those who enter the premises for the business of the owner;

· 2. “Business Invitee”—Those who are implicitly invited onto the premises (i.e. using the restroom).

R3d §51: Subject to §52, a land possessor owes a DORC to entrants w regard to:

1. Conduct by the land possessor that creates risks to entrants on the land

2. Artificial… SEE SLIDE

§52: Only duty owed a flagrant trespasser is the duty not to act in an intentional. Willful, or wanton manner to cause physical harm. Must exercise reasonable care if trespasser reasonably appears to be imperiled and 1. Helpless or 2. Unable to protect himself.

Gov’t Workers and “Firefighter Rule” Redux:

· Govt workers with a privilege to be on your property do not fall easily w/in any category.

· Typically, they are licensees at best.

· R3d takes the position – DORC under §51

· Landowner owes no general DORC to firefighters, etc as rescuers, who have privilege to be on the property doing their job.

Children as Trespassers:

· “Dangerous Instrumentality” Doctrine—Machines/apparatus

· “Attractive Nuisance” Doctrine – Certain features attract children (ponds, pools). You owe DORC to protect against injury from these.

· United Zinc and Chemical—kids find pond not visible from property line. They find it and swim, but it is full of sulfuric acid.

· No liability because this pond didn’t draw them onto property.

· R§51: DORC that landlords owe toward kids requires higher level of care.

“Open and Obvious” Doctrine: If danger you present is open and obvious, you have no duty to warn against it.

Taylor v. Olsen (1978) p. 537

Olsen strikes a fallen tree on road adjacent to Olsen’s land. Sustains injuries. Off premises.

· Generally, there is no duty to protect from harm on off-premises hazards (common law)

· But if there is a foreseeable danger (i.e. clearly sick tree that will fall) then there is a duty to prevent that. “Reasonable care to prevent unreasonably risk.”

· This tree was not visibly rotten from the outside, so owner not liable. Would have been an unreasonable burden for him to bore into every tree as a precaution.

· Circumstantial: depends on usual B>PxL considerations.

HYPO: Woman notices overhang on her property caused by erosion. It dangles over a road. She does nothing and it later falls, crushing a car and causing injury. Say it costs $50 to plant bushes to prevent erosion.

· Old common law: no duty since off premises. No liability.

· Taylor: Liable. Should have prevented against such a major risk.

· If cost was a $10k retaining wall, however, she may not be expected to make change.

Salevan v. Wilmington Park, Inc. (1950)

D is hit by a foul ball that flies from P’s private baseball stadium. Injured.

· Court factors in nature of baseball and frequency of foul balls flying from stadium. 

· Based on these calculations, they determine the injury was foreseeable and stadium failed to exercise reasonable care and prevent such incidents. It happens frequently and the existing precautions are known to be insufficient.

· If an owner alters land, he must take precautions to prevent harm the alterations might produce.

· What about people getting hit by foul balls in the stands? Risk assumed upon entering.

HYPO: Homeowner builds a tennis court that creates runoff during rain where none existed before. Runoff problem was not readily foreseeable. If it rains and neighbor’s house is damaged, does neighbor have a viable claim?

· Could be trespass – caused something to trespass.

· Could be negligence – Taylor doesn’t apply b/c it isn’t a natural condition.

· Salevan different b/c there is ongoing action.

· This is an Artificial Condition, another exception under common law.

Sheehan v. St. Paul and Duluth Ry. Co. (1896) p. 543

P (trespasser) gets his foot stuck in a railroad track. Train doesn’t see him till it’s too late and runs over his foot, despite trying to stop.

· DOC owed a trespasser goes from none to a DORC once they are discovered. Can’t act “wantonly” toward them once you know they are present.

· Is there a duty to discover a trespasser? No.

· Until you see the trespasser, there is no duty. 

· No liability here because train engineer tried to stop as soon as he saw the man.

· Court notes that there is an active duty for railroads to prevent injury at points where pedestrians are expected to interact with tracks (i.e. at crossings etc.)

HYPO: Does a homeowner with a pitbull owe a DOC to a potential burglar? If you are away and don’t know burglar is there, then no. If he starts barking and you see the trespasser, though, you have a duty to hold dog back.

Is a dog like a spring gun? If the dog is a trained attack dog, you might be liable. Deadly force.

Barmore v. Elmore (1980) p. 547

House guest (licensee) attacked by D’s son. Stabbed repeatedly b/c son was mentally ill and “thought they were talking about him.” 

· Could argue P was “invitee” b/c he was there to discuss Masonic Lodge business. Court turns that down.

· Host has duty to warn licensees (guests) of any known dangers that the guest might not know about.

· Strange standard because no one really does this. But there it is…

· A host who warns of the danger has fulfilled the standard of care.

HYPO: Campbell. P comes to D’s store to use bathroom. Not a customer, just using bathroom. Clerk points to the back. P falls through a trap door that clerk did not know was open. Duty?

· Assuming P is a business invitee (guests use this bathroom a lot), he is owed a greater duty than a social guest (licensee).

· D then has DOC to warn or protect against all risks, known or unknown.

HYPO: Whelan. P goes to a store to buy cigarettes. He asks owner if he has some boxes he can take. Owner points in back. P stumbles around in the dark in back and falls down stairs.

· Court considers P a licensee b/c his business transaction was complete before heading in back. Wasn’t owed a duty by owner who didn’t know light was off in back.

Rowland v. Christian (CA, 1968) p. 561 (ROWLAND FACTORS ORIGIN!)
Guest cuts his hand on D’s cracked sink handle. D had asked landlord to fix it, but it hadn’t happened yet. Did not warn Rowland of cracked handle.

· P is a licensee under traditional rule: D then had duty to warn of known hidden danger.

· D would have won under traditional rule, but Supreme Court takes this case up in order to abolish the old arbitrary designations. Replaces with Rowland Factor test.

· D liable because burden of warning is low, so she had duty to warn.

· Categories no longer used in CA and many other states. Whether duty is breached is no variable based on calculation of circumstances. RPP standard the same, but level of care required to meet that standard varies.

Pagelsdorf v. Safeco Ins. Co. (1979)

Guest falls through rotten railing on a balcony and is injured. Sues landlord.

· General Common Law: No DOC owed by landlord/owner.

· Principle exceptions:

· LL knows of defect but conceals it from tenant at time of rental.

· Injury occurs in common area.

· LL had attempted to fix problem, but did so negligently.

· None of these apply here. LL didn’t know.

· Court rejects this approach as absurd in modern world. Adopts new policy that required LLs to use ordinary care toward maintenance of property—should have noticed this.

· Landlord/Tenant is one of our special relationships for cases.
SECOND HALF OF SEMESTER

DAMAGES

Intentional torts don’t require damages. Can have nominal damages to compensate for the “wrong.” Negligence requires damages, however.

Contract damages are forward-looking. What did you expect in the contract and what did you get?

Tort damages are backward-looking. How much money to get you back to your condition before the tortious conduct? We can’t fix your broken arm, but we can pay you for the inconvenience.

Components of P’s Damages

· “General Damages” or “Non-Economic” Loss

· Not capable of precise determination

· Past and future pain and suffering

· Day in the life films, Per Diem approach. Hard to calculate.

· “Hedonic Damages” – loss of joy etc. Above and beyond pain.

· “Loss of consortium” – spouse loses sex and companionship. Spouse can sue separately for this.

· Permanent disability and disfigurement

· “Special Damages” or “Economic” Loss

· Capable of precise determination

· Past and future medical costs

· Past wages lost and lost future earning capacity

· P only gets money once in a lump sum on the day the jury brings back its verdict. Must calculate as best you can to account for everything.

· Sometimes the courts can dole it out so it doesn’t get spent all at once. Original sum does not change though.

“Per Diem” Approach – Some courts use it to estimate P&S. How much are the injuries worth each day, multiplied by every day for the rest of her life. Can sometimes lead to egregious amounts though, especially if the P is a child.

Day in the Life Films – Started around 20 years ago. Helps Ps show jury the effects of injuries. Ds hate them. Plaintiff’s lawyers and video companies shoot to underplay them, if anything to prevent accusations of exaggeration. 

Hawkins v. McGee

Award should have been difference between a perfect hand, as promised, and the hand he now has. 

Anderson v. Sears Roebuck (1974) p. 581

Heater catches fire and severely burns Anderson children. Awarded $2mil and D seeks remittitur.

· Remittitur—Defendant can request a new trial if damages seem excessive (among other reasons). Rarely granted because jury verdicts should remain intact. Plaintiff then gets option to take an alternate amount OR allow new trial. (i.e. take $1mil. Or new trial.)

· Can happen if jury seemed to be “inflamed by passion.”

· How to determine what is “reasonable?” Some courts have used standards like seeing if the jury’s award “shocks the conscience” or is “grossly excessive.”

· Reasons a P might settle before a trial ends:

· No guarantee that award will materialize. D might go bankrupt.

· Want money NOW! Saves 1-2 years depending on how trials pan out.

· You might end up losing.

· This court uses “Maximum Recovery Rule” 5 Elements to compare to similar cases:

· Past physical and mental pain

· Futures physical and mental pain

· Future medical expenses

· Loss of earning capacity

· Permanent disability and disfigurement

· Award in this case was below the possible maximum, so it’s left intact.

· How to calculate future earnings for a child? Use socio-economic status to estimate based on comparable families. Seems very odd and discriminatory. If this girl’s brother had been the injured one, the family would get more money. But we must guess…

· D’s assert that P got more than she petitioned for – P amended pleading after evidence was presented. Important procedural note!

· D then asserted that photographic evidence was inflammatory. Tough. It’s relevant.

· CA Code: The court may use discretion to exclude evidence if its probative value is outweighed by possibility that its admission will: (b) create undue prejudice or mislead the jury.

· D then claimed that it was unfair allowing the child in the courtroom. Nothing forbids this unless child is disruptive, however, so she has the right to attend her own trial.

TAXES – What to do about them? Award gross future income or net income?

· 5 jurisdictions only allow net income. The rest award gross income.

· All tort recovery is now tax-free. 

· There used to be lots of legal wrangling to keep as much tax free as possible.

Richardson v. Chapman (1997) p. 584

P injured in a car wreck. Rear-ended by truck driven by D. Severe spinal injury incurred.

· Award reduced to account for interest between now and costs 20 years from now when the money will be spent.

· Argument against it – future price is unpredictable, as is interest, inflation etc.

· D seeking a reduction of damages. Less injured P has damages reduced by $50k for minor scar. Court agrees and reduces award.

Theories for Dealing with the Present Value/Inflation Issue:

1. Let expert testify/be cross-examined “inflation/discount” method.

2. Discount by a fixed, “real interest” 1-3% (thought to be permanent—money will grow 1-3% regardless of inflation.)

a. Rate sometimes determined by legislature, sometimes by courts.

3. “Total Offset Method” – Assumes inflation and interest will cancel each other.

a. In part b/c it’s impossible to project what future interest and inflation should be.

i. Should we tell the jury if Total Offset is used? Most say no.

Montgomery Ward Co. v. Anderson (1998) p. 602

D awarded $$$ for slip and fall suffered at P’s store. P seeks lower amount because D ended up getting a 50% discount on her medical bills. Court does not allow it.

· “Collateral Source Rule” – D pays full amount, regardless of other contributions.

· D should not get benefit of P’s prudence or luck. Good for her!

· D should pay for harm caused. Don’t want to benefit him for P’s luck

· Sometime insurance companies will put a lien on settlements for payments made in the event a judgment comes through. Another good reason for the collateral source rule—P often has unforeseen expenses later.

· We will not be asked about the exceptions to Collateral Source Rule!

Prof. Chamallas’s Article: Points to racism used in calculating damages.

· Minority’s lower life expectancy or lower projected earnings are accounted for in calculating future loss. What to do about this? CA has acted:

· Ca Civ. Code § 3361: Estimations, measures, or calculations of past, present, or future damages for lost earnings or impaired earning capacity resulting from personal injury or wrongful death shall not be reduced based on race, ethnicity, or gender.

· Chammallas suggests using “professional jurors” who can judge these things more neutrally and apply a consistent standard.

· Or a system like Worker’s Comp, which works on a standardized basis that employer may not rebut. I.e. everyone gets the same amount for a broken toe.

CLASS 22

Demonstrative Evidence – Like Day in the Life videos. Newer form of evidence.

Why so many damage categories? Because then there’s more options for money!

Litigation Financing – Not something we’re likely to review. Rich people will sometimes offer financing to continue litigation. If case goes awry, no need to repay. If P wins, repay them double.

Harm to Property

· If property is destroyed (conversion or negligence): Replacement value – willing seller, willing buyer. Typically valued at the time and place of the wrongful act.

· So value of 2014 car, not a new one. Or value of 8 year old garage door.

· If property is only damaged: (value before) -- (value after) often measured by the cost of the repair of the good.

· If temporary dispossession – rental value.

· If heirloom etc. The book makes it sounds like sentimental value can be recovered, but that is only true in 5 jurisdictions. Market value everywhere else.

· If good fluctuates in value, e.g. gold, securities, there are different theories:

· Jan 10: $100/share, day of conversion

· Jan 13: $95/share, when conversion discovered

· June 30: $110/share, when suit filed

· July 15: $140/share, highest value before trial etc. etc.
· Some go by highest value, some go by value on first day of trial, so average. It varies based on jurisdiction.

Punitive Damages (“Smart Money”)

· Separate from compensatory damages, which restore status quo.

· Discourages similar behavior in the future.

· What kind of conduct warrants punitive damages?

· “Outrage,” “evil motives,” etc.

· What kind of proof is required?

· “Clear and convincing” evidence.

· Punitive damages are possible in any intentional tort, but must be proved to be valid.

CA Civ Code:

· (a) in and action for the breach of an obligation not arising from contract, where it is proven by clear and convincing evidence that the D has been guilty of oppression, fraud, or malice, the P, in addition to the actual damages, may recover for the sake of example and by way of punishing the D.

· (c) As used in this section, the following definitions apply:


· “Malice” means conduct which is intended by the D to cause injury to the P or despicable conduct which is carried on by the D with a willful and conscious disregard of the rights or safety of others.
· “Oppression” means despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights.

· “Fraud” means an intentional misrepresentation, deceit, or concealment of a material fact known to the defendant with the intention of the par of the D of thereby depriving a person of property or legal rights to otherwise causing injury.

Several jurisdictions take a percentage of punitive damages to finance state initiatives (i.e. anti-smoking campaigns). Most (like CA) do not do this, however.

State Farm v. Campbell (2003) p. 618

Campbell passed 6 vans and ran into an oncoming car. His fault. State Farm refused to pay the other party $50k of coverage that was requested. Decided to go to trial instead. Disaster ensues and Campbell awarded $145M in punitive damages for State Farm’s fraudulent activity.

· When an insurance company receives a limits offer, odd calculus ensues where the insurance company must determine whether the payment is excessive or not.

· Supersedeas Bond – bond paid for 1.5-2x the award amount before appealing. Winning party wants to know that money is there.

· This case was an attempt at attacking punitive damages by big law via due process.

· Use 3 Guideposts from BMW v. Gore:
· 1. Degree of reprehensibility of D’s conduct

· Limit to just this case, not national behavior. Fear multiple punitive damage awards for the same conduct. Must limit the scope.

· 2. Ratio between actual harm or potential harm and punitive damages.

· Would have been 145:1. Court deems an acceptable ratio in single digits. LA practitioners only realistically expect 3:1-1:1. 

· 3. Difference between case and similar cases.

· Most relevant Utah comparison resulted in $10k award. Way lower.

CA has its own measures for punitive damage considerations:

· Character of Defendant’s act

· Nature and extent of harm to P

· Wealth of D.

· No discovery of D’s wealth until prima facie showing of an entitlement to punitive damages.

· Punitive damages vs. deceased;

· Most states do not allow it.

· Standard Oil argument: $30,000/yr vs. $30bil/yr. Gets to $10mil. Punitive.

· Effect of punitive damages claims in negotiations

Attorney Fees

· Hourly: some argue that it puts lawyer and client in conflict. Lawyer incentivized to overbill or drag on litigation.

· Contingent Fee: Percentage of recovery. Typically 25%, 33%, or 40%. Lawyer and client in the same boat then. But there is still a potential conflict – client might want money now but attorney wants to go to trial and try for a bigger payout. Or vice versa. 

· The fact that attorney fees exist at all: the client will never get the whole amount/”be whole.” Excessive punitive damages are thus justified because the client won’t get the entire amount in any case. Some say this is the point of punitive damages and some say this is the point of pain and suffering—these will likely go to attorney and client gets the rest.

“Gross” or “Net” Attorneys’ Fees

· “Costs” of $100,00; 40% contingency; $1mil. Verdict

· Gross: Client gets $600,000, attorney gets $400,000

· But client then has to reimburse attorney $100,000. So client ends up with $500k and attorney gets $500k. Hence typical 40% cap so attorney does not make more than client.

· Net: Before anybody gets anything, the $100k is taken off the top and given to attorney.

· They then split the remaining $900k 60/40.

· Client gets $540,000; Attorney gets $360,000 (+$100,000 reimbursement), or $460,000 total.

· Rolling Contingency Fees.

MICRA (Medical Injury Compensation Reform Act) (1975)

· Non-economic damages (p&S, disfigurement, hedonic damages, loss of consortium) in a medical malpractice action are limited to

· $250,000

· So jury awards $1M consisting of $300k in medical bills and $700k in P&S, Client gets:

· $550k.

· Non-MICRA case: $1M verdict with 40% contingency.

· $600K to client; $400k to attorney (excluding costs)

· MICRA:

· 40% of the first $50K recovered = $20K

· 33% of the next $50K recovered = $16,500

· 25% of next $500k recovered = $125K+

· 15% of any amount recovered in excess of $600K = $60,000

· Total = $221,500

· So the best lawyers do not want to take medical malpractice cases anymore. If a case is subject to MICRA, it is a lot harder to do wrangling to maximize damages.

CLASS 23 – WRONGFUL DEATH AND SURVIVAL

Every state has a wrongful death statute. Not every state has a survival statute.

Wrongful Death Action: Brought by beneficiaries of a decedent for tortious act by D that caused death of decedent. Collect damages for lost income and loss of companionship etc. (economic and non-economic damages).

Survival Action: Allows the continuation of a claim that the victim would have brought had the victim survived. (i.e. pain and suffering inflicted prior to death). Under old common law, such actions “died with the plaintiff.” If D has died, suit can be brought against his estate.

WRONGFUL DEATH (for exam, these are the only people who can recover)

· Can only be brought by heirs: spouse, registered domestic partner, parents if children die, or children when parents die. Spouse gets first chance then it proceeds from there.

· This is all we will consider but do know that courts can extend it to others.
· Thorny issues: fiancés, unborn children, spouse in midst of divorce (usually none of these can recover unless marriage is still intact).

Wrongful Death: Damages

· Lost economic benefit

· What if spouse doesn’t work outside house? 

· Can collect for cost of someone to do these services (nanny, cleaner etc.)

· What if spouses share “domestic” chores?

· Becomes a tough question for jury to decide.

· If employed, how much does the deceased spend on himself or herself? Taxes?

· Depends. Generally, if the argument is clear that he spent a lot on himself it can be deducted.

· Lost income for how long? Same job? What if deceased had cancer?

· Estimate as best you can given circumstances. Can argue as you like.

· Loss of consortium

· What is economic value of “companionship”?

· How do you prove? What is value of a lost movie partner? Lost wedding?

· Experts can help apply values, but still very subjective.

· What if neighbor wants to testify that she heard couple fight a lot?

· This is just another factor that can be considered.

· Economic value of a sexual relationship. How do you prove?

· Tough to wrestle with it, but can be considered.

Wrongful Death: Parents as Plaintiff; Children Deceased

· Economic contributions of children

· Most states subtract costs of raising but account for child’s age when considering contributions. (n.5 pp 646-647)

· Adult children?

· How to determine how much an adult child supports his parents? (n13 p640)

· Health of parents? Rich sibling? All are considered.

· What if deceased promised “I’ll take care of you”?

· Again, all of this is considered.

· Is “grief” different from companionship? Typically, yes. Separate component.

· “Filial Consortium”-- (society, comfort, companionship)

· Closeness of relationship?

· Adult children live out of state? Have their own family? Don’t come home for holidays?

· All of this can be considered! It’s hard to sort all this out.

Wrongful Death: Children as Plaintiffs; Parents Deceased

· Goal is to get them to same place they would have been with parents alive.

· Economic contribution of parents

· College? Private? Public? Scholarships?

· The older the child, the easier this is to determine.

· Parents working to get a better job at night?

· Can be taken into account. Let jury decide.

· Stop at age of majority?

· Parent contributions don’t always stop at 18.

· Closeness of relationship?

· Sure. Present it to jury and let them decide.

· Terms of will? All money left to spouse? Explicitly cut out?

· Can all be accounted for.

· Parental Consortium

· Child not able to have parent be coach of little league or scout leader?

· Child “embarrassed” by parents as a teen?

· All can be argued, all can be included.

Moragne v. State Marine Lines, Inc., (1970) 

Widow suing on behalf of her husband who died as a longshoreman on a ship. Previously, wrongful death suits were not permitted on the high seas. Maritime law was the domain of federal courts so this did not land in the usual estate law courts.

· Under prior “felony-merger doctrine,” civil actions could not be brought along with criminal charges. The king would get all your assets, so civil suits were irrelevant.

· Under this approach, it was better for a D to kill a P than to injure him (civilly).

· But there is no statute in place allowing wrongful death. Who may sue then?

· SCOTUS just answers the question: immediate family listed above.

· Allows for wrongful death on “high seas” after this.

Selders v. Armentrout (1973)

3 young children killed by negligent driver. Parents only awarded funeral expenses previously. Parents seek loss of consortium etc. 

· Previously only allowed expected lost income up to 18 minus child rearing expenses.

· As a practical matter, this is likely a negative number.

· Tort don’t want lost children to be “worthless.”

· This court allows lost income beyond childhood, if reasonable expectations can be determined. Court fears “runaway” verdicts running to insane levels. 

· Also allows value of lost companionship. Awarded $4500, so still pretty measly.

SURVIVAL ACTIONS

· Idea is to allow a suit by the deceased as if he were still alive.

· It is brought by the administrator of the estate and money goes to those named in the will, or if no will, to however far the state allows a relative to inherit. Much broader than the spouse/children/parents limit on wrongful death cases.

· Special Damages:

· Lost wages (if deceased left money to a charity in his will things get complicated)

· N. 7, p. 652 – Common solution is to determine total lost wages over lifetime. Then determine the amount of lost wages that would be spent on family. The amount spent on family goes to wrongful death; the remainder to survival.

· What about debt?

· Medical costs – can only look at past expenses (of course) and they go to survival action.

· General Damages:

· Why should heir get P&S of deceased? Who knows, but it’s allowed.

· How to prove P&S? Look at comps. Take your best guess.

Murphy v. Martin Oil Co. (1974)

Husband injured by gas accident. He survives 9 days then dies. Wife brings wrongful death suit and claim for husbands lost clothes, wages, and pain and suffering while he was alive.

· Previously didn’t allow survival actions along with wrongful death actions. (Some states still don’t allow both). Feared double recovery.

· Also, the person who suffered died, so why benefit someone who didn’t suffer?

· Survival damages go to the deceased’s estate and are distributed according to his will (if one exists).

24 – NEGATIVE DEFENSES
Contributory Negligence

· Common Law: If P is contributorily negligent, P is denied recovery.

· Rationales: (n. 3 p. 661) 

· P should have an incentive to act carefully. Punish P for not doing so.

· Without a denial of recovery, P gets a windfall for something he partly caused.

· P’s actions are superseding events, breaking proximate cause chain (Derdiarian).

· P must have “clean hands” in order to recover (be w/o fault).

Contributory Negligence: Analysis

· We have a DOC to ourselves to act as a RPP.

· Breach is established by failure to act as a RPP under the same circumstances.

· R3d §4: “The D has the burden to prove plaintiff’s negligence, and may use any of the methods a P may use to prove D’s negligence. The D also has the burden to prove that the P’s negligence if any was a legal cause of the P’s damages.

· §3 cmt. A: This section applies the standard of negligence, however defined to plaintiffs… The standard of negligence employed to evaluate a P’s conduct is the same as the standard of negligence employed to evaluate a defendant’s conduct.”

· Even at common law, contributory negligence is not a defense to intentional torts, or even to a “recklessly” caused injury.

Erosions of, and Limitations on, Contributory Negligence/Fault:
· Last Clear Chance: If the D have the opportunity to avoid the accident after the opportunity was no longer available to the P, the D is the one who should bear the loss (Davies).
· Burden of Proof on D to prove contributory negligence of P.
· No defense if D committed an intentional tort or engaged in “willful and wanton” or reckless conduct and in some states, no defense if D was “Grossly” negligent.
· Some JDx, if P’s negligence was “remote” (“slight”) D was liable.
· Change to Comparative Negligence (or Comparative Fault, as it’s often called).
Butterfield v. Forrester (1809)

Forrester obstructed the road while working on his house. Butterfield rode fast on his horse around dusk and hits the obstruction, injuring himself. P saw obstruction, but proceeded anyway.

· Court places the fault on P for riding fast in low light. (Unlike our usual contributory negligence cases where fault can be shared or partial.)
· “One person being at fault will not dispense with another’s using ordinary care for himself” – AKA not using reasonable care trumps other “faults.”

Davies v. Mann (1842)

P’s donkey fettered near a highway. D runs over and kills the donkey. P sues for lost donkey and wins.

· Find driver negligent because he had a chance to prevent harm and negligently did not do so. 

· Doctrine of Last Clear Chance: If D had last opportunity to prevent injury (after P no longer had that opportunity) and didn’t, then he is negligent, regardless of P’s contributory negligence.

· Opposite of Butterfield—P had “last clear chance” in that case. Pole owner in that case may have won if he was the P, under this doctrine.

· Policy from decision: don’t want people to be free to run over anything they find lying in the road and say they didn’t have to pay attention. 

· If you have the opportunity to avoid an accident, you should.

McIntyre v. Balentine (1992) p. 666

Truck collides with a pickup truck. Both drivers had been drinking. Pickup driver is P.

· Law at the time was the P could not recover if contributorily negligent.

· Decide to change the law finally. Introduce:

· Comparative Fault: 2 types:

· Pure: Damage reduced in proportion to P’s contribution. CA is a pure JDx.

· Modified: Recovery same as “pure” but only if P’s negligence is <50% or is <D’s negligence.

· Ramifications to existing laws

· Remote contributory negligence (i.e. pay 3% of damages) irrelevant.

· Last clear chance obsolete. Now both sides considered.

· In cases with multiple tortfeasors, P can only recover if his contribution is less than combination of all other parties.

· J&S liability irrelevant. Becomes Several Liability.

HYPO: P and D are both negligent causes of a car accident. P sued first, but D brough counter-claim. P’s damages are $100k. D’s damages are $50k. What should jury be asked to do?

· P is 40% at fault for his injuries. He gets $60k b/c he bears 40% of loss. (doesn’t matter if pure or modified JDx)

· D is 60% at fault for her injuries. Depends if it is pure or modified JDx! 

· Pure: D bears 60% so she gets $20k (40% of $50k)

· “Not Greater Than” JD: D gets nothing. Can only recover if her % of the fault is “not greater than” P’s.

· “Not as Great as” JD: D can recover if her % of fault is “not as great as” P’s. 

· Gets nothing.

Comparative Negligence/Comparative Fault 50/50: P has $100k damages, D has $50k.

· Pure: P gets $50k, D gets $25k (~13 jurisdictions, including CA).

· Not Greater Than: In 50/50 case, both recover.

· P gets $50k, D gets $25k (~23 JD)

· Not as Great as: (~10 JD) Party cannot recover if more at fault than the other.

· P gets 0, D gets 0 b/c each of their % was “as great as” the other.

· What about if P = 49% and D=51%?

· Pure: P gets $51k. D gets $24.5k

· Not Greater Than: P again gets $51k, D gets nothing

· Not as Great As: P again gets $51k, D gets nothing.

Comparative Negligence: Offset

· Back to original case, $100K/$50K, 40%/60%, Pure JD
· P entitled to $60k, D entitled to $20k.
· What happens when judgments are satisfied, i.e. when checks are cut?
· Since checks come from insurance in a car accident, the 2 separate checks are exchanged (if 2 rich people, P can just pay D $40k).
Comparative Negligence: Multiple Parties

· Three parties, each is 33 1/3% negligent.
· What’s the issue?
· P v. D1 + P v. D2 OR P v.( D1+D2)?
· 33.3% v. 33.3% OR 33.3% v. 66.66%?
· The second one!
· Outcome determinative in “not as great as” JD.
· Majority (and R3d and McIntyre) say “P v. all Ds” 
· USE THIS RULE^^^^
Joint and Several Liability Revisited

· J&S Liability: 

· 2 D acting in concert, but only 1 injures P = Both liable for 50%.

· Breach of Common Duty (including vicarious liability) = Each liable for 50%.

· Continuation Doctrine: D1 negligently causes car accident. On way to hospital, P is hit again by D2. D1 and D2 J&S liable for second injury under this doctrine.

· All of these stay the same under Comparative Fault ^^^^

· Comparative Fault only eliminates J&S Liability in instances of “concurrent tortfeasors causing an indivisible injury.”

· J&S Liability becomes Several Liability (if 2 tortfeasors are each 50% responsible, each only pays 50%. Can’t go after 1 for 100% anymore).

J&S Liability and Indivisible Injury in CA

· P (10% at fault for speeding) vs

· Joe (85% at fault for veering and being drunk)

· Cal Trans 5% at fault for failure to place a barrier on median.

· P suffered $1M in damages, and jury finds Joe and CalTrans are concurrent tortfeasors whose negligence together caused an “indivisible injury.”

· P entitled to: $900K. From whom???

· 1978: American Motorcycle: After Li (which ushered in pure comparative fault in CA) a concurrent tortfeasor whose negligence is a proximate cause of an indivisible injury remains liable for the total damages minus P’s liability.

· So $900k from Caltrans because they have money! 

· Why? Indemnity/Contribution, Joe might be insolvent.

· Under McIntyre, P doesn’t get full amount he is owed if Joe is insolvent.

· This approach was a disaster. CalTrans got sued for every car wreck.

· So Cal Civ Code §1431.2 was passed: In action for injury or damage based on comparative fault, each D shall be liable only for the amount of non-economic damages allocated to that D in direct proportion to that D’s percentage of fault, and a separate judgment shall be rendered against that D for that amount.”

· SOOOO… Caltrans would be J&S liable for all the economic losses (lost wages/earning capacity/past and future medical) but only severally liable (5%) of the non-economic losses (P&S/disfigurement/hedonic damages).
· Theory: out of pocket expenses are then taken care of, but the more intangible damages are not guaranteed.
RECAP: Comparative Negligence under J&S Liability (For Multiple Tortfeasors and Indivisible Injury)

· Old Approach: Everything J&S
· McIntyre: Everything is several
· CA: J&S for Economic Damages, Several for Non-Economic Damages.
SEE SLIDES for Comparative Negligence: Non-Parties (Hill v. Edmunds re-visited)
· D1 and D2 are J&S liable for P’s injuries. But P is friends with D1, wants all the damages from D2.
· D2 can “try” D1’s liability even if D1 is never present. “Empty Chair Defendant”
· P only gets damages apportioned to D2.
· If jury pronounces a % for D1, can P later sue D1 for that %? (say they have a falling out).
· No. Would have to start all over.
· If J&S remained unchanged, it wouldn’t matter. D2 would pay and sue D1 later.
· What if D1 can’t be joined b/c she can’t be found and served or suit can’t be joined in federal court?
· If joinder required, case is remanded to state court.
· If P never sues D1 or D1 can’t pay?
· P does not get full damages.
· Under old J&S, P could have gotten all from D2 if he is solvent.
· In CA, P gets all of D2’s damages, but none of D1.
HYPO: Driver reading paper while Tesla is on autopilot. Injured party sues Tesla under Strict Product Liability statute (i.e. “totally at fault”). Is Driver’s negligence accounted for?

· In California, yes. In fault v. no fault, fault can still be accounted for.

· Some jurisdictions do not allow this and hold “no fault” is no fault across the board.

CLASS 25—IMPLIED ASSUMPTION OF RISK, STATUTES, AND IMMUNITIES
Enhanced injury:

· Steps that could be taken before an accident to lessen the amount of injury

· E.g. failure to wear a seatbelt, and P goes flying out the windshield.

· D asserts it is an issue of comparative/contributory negligence

· P says it didn’t cause the accident. Who wins?

· D. It is an issue of comparative/contributory negligence, b/c they focus on fault for causing injury, not accident.

· But Ps argue that all kinds of things contribute to the injury (i.e. being overweight)

· Only where P has a duty to do (or not do) something—like with a seatbelt—can it be CN. (often duty comes from a statute)

Mitigation of Damage:

· Steps that could be taken after the accident to lessen the amount of injury (mostly medical procedures).

· E.g. failure to undergo surgery to repair a torn MCL, and then the P seeks to recover for P&S throughout her life due to walking with a limp.

· Rule: If a reasonable person would have undergone the procedure, then damages can be reduced to a level equivalent to what they should be if the person had undergone the treatment.

· Religious exceptions? P can submit their POV and jury can decide if an RPP in same situation would do that same.

· We will hear about a “duty to mitigate.” Don’t be confused, because this pertains to damages, not a duty that must not be breached.

Assumption of Risk:
· Express

· Implied

· Primary Implied AOR

· Secondary Implied AOR

· Where P acts reasonably

· Where P acts unreasonably

· One question is what is to be done with AOR upon a JD adopting comparative negligence?

· If contributory negligence is the rule, it doesn’t matter b/c there will be no recovery regardless what we call it; but with comparative negligence, there will be some recovery vs. no recovery with AOR, so now it matters.

Primary Implied AOR

· Where D either:

· Did not owe P a duty to protect against a particular harm; or

· Did not breach a duty owed as a matter of law

· Sometimes primary AOR exists b/c of a contractual relationship whereby the risk of the particular injury is one of the risks inherent to the contract, even if it is not expressed

· Sometimes, primary AOR exists b/c the risk is one we can assume the P knows about.
Secondary Implied AOR: Unreasonable Choice

· Plaintiff:

1. Had specific and actual knowledge of the risk posed by D’s action;

2. Appreciated its nature

3. And voluntarily proceeded to encounter, and be injured by, it nonetheless.

· “Voluntary” means you had a choice. Some choices to encounter risk, though, are unreasonable.
· I.e. get in car with drunk driver, dive into shallow pool, apartment on fire and you run inside to get your favorite mug.
· Not “primary” AOR issue b/c duty is still owed by drunk driver, pool owner, and arsonist.
· If we say those choices are “unreasonable” we can use comparative fault to reduce award. So secondary implied AOR is out in all JD which have adopted comparative fault and we no longer care about whether P actually and subjectively appreciated the risk.
· “Unreasonable” is an objective term.
· This makes some analysis easier, e.g. napping on the 405 hypo in syllabus, we need not worry about whether it’s AOR or CN, which is confusing since “risk” is discussed in both doctrines.
Secondary Implied AOR: Reasonable Choices

· Plaintiff:

· Had specific and actual knowledge of the risk posed by D’s action;

· Appreciated its nature

· And voluntarily proceeded to encounter, and be injured by it nonetheless.

· “Voluntary” means you had a choice. Some choices to encounter risk, though, are reasonable. (i.e. entering burning building to save a child).
· By saying the choice was reasonable we have 2 choices:
· Let P recover 100% because we analyze all implied AOR as comparative negligence, and there was no comparative negligence when someone acts “reasonably” OR
· Let P recover 0% if the three AOR criteria above are met.  
R3d §3: Special ameliorative doctrines for defining plaintiff’s negligence are abolished. Ill. 6:
· A attends a baseball game at B's ballpark. A sits in a portion of the stands beyond the point where the screen prevents balls from entering the seats. 

· A is aware that balls occasionally are hit into the stands. 

· The fact that A knew balls are occasionally hit into the stands does not constitute AOR.

· The fact that A knew balls occasionally are hit into the stands is relevant in evaluating whether A acted reasonably by engaging in particular types of conduct while sitting in the stands (sitting in the stands would not itself constitute unreasonable conduct). 

· If the factfinder concludes that A did not act reasonably under the circumstances, A's knowledge of the risk is relevant to the percentage of responsibility the factfinder assigns to A.
Express Assumption of Risk: (Seigneur)—Complete defense in all JDx
· Plaintiff:

1. Had actual knowledge of the specific risk posed by D’s actions
2. Appreciated its nature
3. And voluntarily proceeded to encounter and be injured by it nonetheless.
· Contractual:

· No K formation defenses, eg. Fraud, mistake, undue influence, misrep, duress, etc.
· Release enforceable if:
1. Does not exclude liability for intentional torts, reckless conduct, or gross negligence;
2. The released party does not have oppressive bargaining power; and

3. Public policy allows it.
· Essential nature of the service/practical necessity
· Certain professions where a release would violate public policy, e.g. lawyers and doctors.
Implied Assumption of the Risk: (Rush)

· Plaintiff:

1. Had actual knowledge of the specific risk posed by the D’s action;
2. Appreciated its nature;
3. And voluntarily proceeded to encounter, and be injured by, it nevertheless.
Summary

· All JDx with comparative negligence recognize express AOR as a complete defense.

· All JDx with comparative negligence have eliminated secondary AOR where the choice is unreasonable.

· There is a split as to whether to continue to recognize primary and secondary AOR where the choice was reasonable.

· The R (and a few states) eliminates all AOR, and all cases are analyzed as comparative fault.

· Most states continue to recognize primary AOR.

· There is about a 50/50 split on recognizing secondary AOR where the choice is reasonable.

Seigneur v. National Fitness Institute Inc. (2000)

P signed a release disclaiming all injury claims. She then is injured during a consultation and wants to sue for damages. Court says NO.

· Three exceptions identified that allow exculpatory clauses to take effect:

· (1) D intentionally causes harm or acts recklessly, wantonly, or grossly negligent.

· (2) When bargaining power of both parties are more or less equal.

· (3) When the transaction involves the public interest.

· Contract of Adhesion: “Take it or leave it” contract. No choice or bargaining.

· Only allowed to enforce these when terms are fair.

· P could have easily gone to another gym, so this release is not unfair.

· Public Policy: If the transaction involves a public service, contracts of adhesion do not apply if they are not fair (i.e. common carriers, innkeepers, utilities, DMV etc.)

Rush v Commercial Realty Co. (1929) p. 686

Tenant falls through communal bathroom floor and lands into vat of shit. Floor was known to be negligently maintained by landlord. Uphold summary judgment for tenant.

· P knew of faulty floor and presumably knew the potential consequences. So why was D sill found liable?

· b/c P had no choice but to use the bathroom. Not a “voluntary” endeavor.

· Court rules this is not a voluntary AOR, but P could be contributorily negligent. Up to jury.
HYPO: D, a guest in P’s house, decides to do P a solid and mow the lawn. He spills gas along the way, causing a fire. P awakens to a wall of fire but rushed out anyway and gets burned. Can D assert AOR?

· No AOR when P has no choice but to make choice that he makes.

HYPO: P buys a new lawnmower. He doesn’t read the manual, which states “DO NOT MOW GRASS LONGER THAN 2 INCHES. BLADE MAY COME UNDONE.” His grass is more than 2 inches and the blade does just that. Can D claim AOR?

· No. AOR requires that the P know of the risk he is assuming. D could claim contributory negligence for failing to use due care and not reading manual.

HYPO: Door to door salesman walks along fence for 50 ft. with a terrier barking the whole way. He approaches the front door and is bitten by the dog. He says he heard the dog, but didn’t know of the risk of being bitten. Can D claim P assumed the risk?

· Majority and dissent agreed that there had to be actual knowledge (as opposed to constructive knowledge) of the risk for there to be AOR.

· BUT majority said one can use circumstantial evidence to infer P’s actual knowledge.

· Dissent said there was not enough circumstantial evidence to justify a finding of actual knowledge – not a vicious breed, small dog, just barking, no beware of dog sign. At most Contributory Negligence, but not AOR.

Teeters v. Curry (1974) p. 692

P gives birth and doctor ties her tubes to prevent future pregnancy. 3 years later, P becomes pregnant again and gives birth to a premature baby. Statute of limitations for malpractice is 1 year. Can she still sue for malpractice since she has just learned of the malpractice?

· Allow recovery. SOL clock doesn’t begin until P discovers (or should have discovered) injury.

· “Discovery Doctrine”: SOL clock doesn’t run (is tolled) until the patient discovers the resulting injury (rather than starting clock at time of procedure/injury). 

· Every state has a version of this rule now.

· Minors: clock tolled until P is of age to bring suit.

Cal Civ Pro §340.6: An action against an attorney for a wrongful act or omission, other than for actual fraud, arising in the performance of professional services shall be commenced:

· Within one year after the plaintiff discovers, or through the use of reasonable diligence should have discovered, the facts constituting the wrongful act or omission,

· Or four years from the date of the wrongful act or omission, whichever occurs first.

· Statute of Repose: At a certain point, all claims are barred. (eg. Lawyers, engineers, architects etc.) Once time limit has run, no suits allowed at all.

Immunities:

1. Witness on the stand: Absolute immunity for ANYTHING that is said on the stand.

2. Lawyers: Absolute immunity for anything that say in court.

3. Congress: Absolute Immunity for anything said in session.

4. Judges: Absolute immunity for anything said in proceedings.

5. Governments: No state or national gov’t can be sued (unless they allow themselves to be sued).

Qualified Immunity: See Class 25 slide for examples. Police officers, most notably.

2 step process:

1. Is the act unconstitutional?

2. Is there a precedent that has ruled this exact situation is illegal?

a. This step is usually approached first, so lack of constitutionality is often never addressed. Hence, police are usually granted qualified immunity.

CLASS 26 – VICARIOUS LIABILITY, RESPONDEAT SUPERIOR, IND. CONTRACTORS ETC.

Respondeat Superior: Essentially, working up the chain in search of a financially solvent D.

Employers are usually responsible for the actions of their employees. But with respondeat, employers would not usually be at fault otherwise. Why do we find liability in these cases then?

Rationales for Respondeat Superior:

· Prevention of future injuries

· Better training, hiring, etc.

· Assurance of compensation to victims.

· Typically employers have more assets and insurance than employees.

· Spreading of loss.

· Employers can spread loss of injury throughout product/service line, rather than have it all end up on one person’s plate.

· A business should pay for the damages it causes; otherwise it gets a free ride for externalities.

· Employees act for the benefit of the business, so if businesses are benefitted by employees, they should be economically responsible for employee actions.

Factors Used in Evaluating Social and Recreational Off-Premises Incidents Leading to Injuries for RS:

· E.g. group of partners, associates, and paralegals go to a bar on Friday night and one injures a TP when driving home; or

· E.g. D negligently injures a player on another team while playing on a “company” basketball team in the Lawyer’s League.
1. “Employer Involvement”

a. Did employer pay, make reservation, or have standing arrangement that this happens every Friday? Did employer buy softball uniforms?

2. Was participation expected by employer?

a. Either formally or through indirect job pressure.
3. Was the employer benefited?
a. Was work discussed? Did it build camaraderie?

4. Flip side, with same factors, is whether employee injured during these activities can recover worker’s comp. Take fixed lesser amount and bar suit? Or go for a lawsuit?

5. IN SHORT: There’s no hard and fast rule, but the more involved the employer is, the more likely they will be found liable.

Traditional Factors for Independent Contractors v. Employees:
· IC uses own “methods and manner, free from direction by employer.”

· “Right to control physical details of work.”

· “Work on his own time in his own way under no one’s direction.”

· Starting time and ending time fixed by employer

· W2 v 1099

· Whose tools are used

· Length of time on job

· Payroll taxes withheld if employee and regular payment intervals.

· Pension/401k for employee

· Health care if employee (if work over 30 hours)

· Have to get permission from employer before taking vacations

· Given office space, paid parking, phones, etc.

Bussard v. Minimed, Inc. (CA, 2003)

Employee exposed to pesticide at work that makes her dizzy. Declined offer to see doctor. She leaves work early as a result and rear-ends P on the way home. P sues her and employer under Respondeat. 

· Up until now, D has done something wrong. Here the employer did nothing wrong but is liable.

· Underlying principle: Business should absorb cost that its undertakings impose on others.

· Employer argued “Going and Coming Rule”: Employee not operating “in course of work” while commuting to or from work. No benefit to employers at those times.

· This is a “bright line” test, of which there are few in these situations. Attractive!

· Not ironclad, however: Exceptions allowed for foreseeable risks arising from or relating to work. (i.e. leaving work happy hour).

· Employees expected to attend this stuff, builds camaraderie.

· This was held to be outside normal commute, so employer liable.

O’Shea v. Welch (2003)

D’s employee was headed to management office to hand out football tickets. Along the way, he decides to stop at a garage to get an estimate. He hits P while entering garage lot.

· Slight Deviation Rule: Did the employee deviate from work duties? Depends if it is a:

· Frolic: Employee responsible. Total abandonment of work duties.

· Detour: Employer responsible. If deviation is very slight and/or somewhat related to work. Includes acts necessary for employee’s comfort, health, welfare or convenience.

· Dual Purpose: may be considered within scope of employment.

Dual Purpose HYPOS:

Employee staying at hotel while overseeing opening of new restaurants sets fire to hotel with cigarette while filling out expense reports. Had 4 drinks at hotel bar before.

· Employer liable under “dual purpose” doctrine.

Post office employee takes postal vehicle outside of his assigned area with an unauthorized passenger in it, “to enjoy the scenic view.” On the way back, he gets into an accident.

· Post service LIABLE. Show strength of this doctrine. Employee was “guarding the mail” so it qualifies as “dual purpose” endeavor.

Off duty police offer is required to carry his service revolver even at social gatherings, negligently shot P.

· Police Dept Liable. He was “maintaining the social order.”

Employee of carpenter stops at hardware store to measure material for a job on his day off. On the way home, he decides to race a stranger and causes an accident.

· Employer liable b/c he was measuring shelves at store.

· MUST have negligence for Respondeat. Employer can later try underlying case to absolve itself of liability, but it is a pretty hard and fast rule in these cases that the employer is liable.

Truck drivers are given manual telling them “never to speed” and their vehicles are monitored by GPS to make sure they are driving within speed limit. Driver nonetheless speeds and causes accident.

· Employer liable even though it took drastic preventative measures.

Bar employs bouncers. They are trained well, but D, an employee bouncer, ends up in a fight with a customer that is ruled a battery. P sues bouncer and bar. Is bar liable?

· An employer MAY be liable for the intentional torts of its employees:
· IF IT IS WITHIN SCOPE OF THE EMPLOYMENT

· “Reasonably Foreseeable”

· “Outgrowth of employment”

· “Causal Nexus” to employee’s work

· “Typical, and not broadly incidental” to employees work.

· What if fight was to settle a personal vendetta, but done while he’s on the clock?

· No liability for employer b/c attack was motivated “solely and exclusively” by own grudge, not work.

· Vicarious liability for punitive damages?

· Usually no, unless

· 1. Employer authorized the act before or after; or

· 2. Employee was a manager or supervisor and acting w/in scope of employment.

Corporation hires a recent college grad. After a month of routine work with no complaints, grad sexually harasses a co-worker and is fired. Can co-worker file a claim against corporation?

· No vicarious liability b/c it was unforeseeable and done in employee’s sole interest. This is an intentional tort, so the bar for vicarious liability is higher.

· Employer could be liable for negligent hiring/training/supervision, however.

· One exception to this rule: Police offers who molest/rape women in custody for first time b/c of “unique authority” of law enforcement.

Murrell v. Goertz (1979)

D struck by P when P confronted him about damage to her screen door from newspaper delivery company. D was an independent contractor. Is newspaper liable for his actions?

· Independent Contractors: Employer does not have right to control schedule or way that work is done.

· Generally, employers are not liable for the actions of their independent contractors.

HYPO: Hospital arranges to hire anesthesiologists through independent contractor because they have the most malpractice cases against them. IC decides which anesthesiologist works with which doctor and anesthesiologists wear same uniform as doctors in operating rooms. Patient is negligently injured by anesthesiologist and sues hospital.

· Hospital is liable because anesthesiologist is indistinguishable from hospital staff. 

· “Apparent Authority”/ ”Apparent Agency”: If P has no way to know that IC is not an employee, the employer can be liable.

· Allows an injured party who reasonably relies on an express or implied “misrepresentation” of employee’s status to hold employer liable.

CA After Dynamix Operations W v. Superior Court (CA Supreme, 2018):
Based on independent contractor writer who writes for different newspapers.

A, B, C Test:

1. A worker is properly considered an independent contractor only if the hiring entity establishes:
a. That the worker is free from the control and direction of the hirer in connection with the performance of the work, both under the contract for the performance of such work and in fact;

b. That the worker performs work that is outside the usual course of the hiring entity’s business; and
c. That the worker is customarily engaged in an independently established trade, occupation, or business of the work performed.

i. The biggest issue here is ride share companies. They claim that they don’t control employee schedules and are a tech company, not a driving company. Outcome of the CA Prop conflicts with this decision.

ii. Now groups can apply for exemptions to AB5. Several hundred groups have been granted exemptions.

CLASS 27 – VICARIOUS/J+S LIABILITY
Independent Contractors continued…

Maloney v. Rath (CA, 1968)

P struck by D’s car. D had faulty brakes that were improperly repaired by mechanic. D wants to be absolved of liability because of mechanic’s negligence.

· Court does not allow it – maintenance of car is a Non-Delegable Duty
· Non-Delegable Duties: There is a duty where assigning a job to an independent contractor might create a risk of harm (i.e. a mechanic doing a bad job on a car).

· Gives the plaintiff more options and make it more likely they can recover.

· Owner chose a certain contractor, so they have more fault than the innocent P.

Respondeat Superior Review

· Occurs when an employee is acting within the scope of her duties and causes injury to a TP.

· Employer is always liable for negligently-caused injuries to TP by employee acting w/in scope of her duties. ALMOST ALWAYS NEGLIGENCE!!! Except for:
· Employer sometimes liable for intentional torts of employees (depends on nature of employment; prior incidents (both of which go to foreseeability; and status of employment.))

· Employer always potentially liable for its own torts – negligent hiring; negligent training and the like; inadequate response to intentional torts.

· Hirer not liable for the negligence of a true IC, except when a non-delegable duty is involved.

· Hirer can be directly liable for negligent hiring of an IC. N. 7, p 775.

· RS is a form of vicarious liability. Employer is liable vicariously for the torts of another, even when the employer has done nothing wrong.

Popejoy v. Steinle (1991) p. 768

Mother and daughter get in a crash on the way to buy a calf for the daughter. Mother dies and P has severe back injuries. Since mother is dead, P brings suit against her husband claiming that calf trip was a “joint venture/enterprise” so husband would be vicariously liable.

· Court did not allow it here because husband had no financial interest in calf.

4 Elements of a Joint Venture:

1. An agreement, express or implied, among the members of a group;

2. A common purpose to be carried out by the group;

3. Community of pecuniary interest in that purpose, among the members;

4. An equal right to a voice in the direction of the enterprise, which gives an equal right of control.

Other Forms of Vicarious Liability:

· Partnership (this is why law firms use “LLP”: Limited Liability Partnership)

· Joint venture

· Concert of Action/Conspiracy

· Entrustment of Vehicle (usually Statutory, see Cal. Veh. Code §17150)

Malchose v. Kalfell (ND, 2003) p. 772

D in a car crash with P. D was driving car owned by his parents, so P sues parents for vicarious liability for entrusting son with their car. Parents found liable because title had not been transferred to son even though he was an adult and did not live with them.

· Family Car Doctrine: Places liability on the owner of a vehicle for negligent operation by a person using the vehicle with the express or implied consent of the owner for purposes of business or pleasure of the owner’s family. It’s a form of vicarious (strict) liability, applies even if beyond “consent” of the title holder.

· Bailment: Voluntary transfer of lawful possession (but not title) by a “bailor” to another, known as the “bailee.” (basically a loan with permission)

· Bailor not directly liable, so statute needed to impose that liability.

· Auto Consent Statute: If owner (bailor) gives consent to the driver (bailee) the owner is vicariously liable for any negligently caused injury by the driver. Broader than family car doctrine as it is not limited to family members; consent issues; no theft issues.

· Mostly be statute. CA sets forth entrustor liability for the negligent entrustment of a “motor vehicle.” (i.e. you give you car to a drunk friend).

· Negligent Entrustment: Like CA Auto Consent Statute. A bailment where the person in lawful possession of a good negligently provided another party with lawful possession a dangerous instrumentality, and the entrustee caused injury with the good. Liability is direct, not vicarious.

· Applies to goods other than cars: guns, knives, flamethrowers, etc.

· Don’t need a statute b/c entrustor is directly at fault.

CA is a pure comparative fault state

Imputed Comparative/Contributory Negligence

· The contributory negligence of the employee is attributed to the employer.

· Employer employs Worker.

· Worker is injured in an accident with D, where both the Worker and D are at fault. Employer’s truck is also damaged.

· Employer sues D for damage to truck.

· Worker’s contributory/comparative negligence bars/diminishes Employer’s recovery.

· Eliminated in most states between:

· Driver/passenger

· Husband/wife

· Parent/child

· Kept for:

· Employer/employee

· “Derivative” claims like loss of consortium and wrongful death.

Seaborne-Worsley v. Mintiens (2018) p. 776 (Imputed Contributory Negligence)
Truck driver backs into P’s parked car. Wife is sitting in car and her name is on the title, but her husband had parked with the car. 

· Husband’s negligence imputed to wife b/c she entrusted him with the car.

· “Both Ways Theory” – Permissive owner can’t claim liability on part of TP if the permitted driver is contributorily negligent himself. 
· OUTDATED and mostly irrelevant outside of employer/employee or “derivative” claims.

RETURN OF J&S LIABILITY: Review:

· J&S Liability:

· 2 D acting in concert

· Multiple Independent causes/Indivisible Injury (Hill)
· Continuation Doctrine: original tortfeasor liable for fallout 

· Partnership/Joint Venture

· Common Duty (co-owners of property/Respondeat superior)

· Each D liable for injury. P can sue either or both, but only one total recovery allowed.

· Some states retain J&S even with comparative fault; some got rid of J&S completely and only allow several liability; CA differentiates depending on damages.
· KNOW THESE 3:

1. In a JD that retains CL J&S liability

2. In a JD that has jettisoned CL J&S liability (several only)

3. In CA, we have the differentiation between economic and non-economic damages (Generals/Specials: CalTrans example)

Indemnity/Contribution among J&S Defendants

· P vs. D1 and D2

· Trial: $1M damages to P.

· P 20% liable

· D1 50%

· D2 30%

· D1 and D2 are J&S liable

· P recovers all $800k vs. D1.

· D1 has an indemnity/contribution action against D2 for $300K.
The Insolvent/Immune or Otherwise Not Present Defendant

· P 0%; $100K damages

· D1 45%

· D2 35%

· D3 20%

· D3 is insolvent (or not present or immune)

· Keep J&S:

· P can get all $100K from D1 or D2

· No J&S:

· Approach 1: P limited to 45K from D1 and 35K from D2 (insolvency of D3 falls on P then).

· Approach 2: Split the insolvency/absent/immune portion assessed to D3 among D1 and D2, so each assessed its own pro rata share of D3’s liability in a 45/35 ratio.  
· P then gets full amount and no single party is on the hook for insolvent party.
Bierczynski v. Rogers (1968)

 Rogers injured in car accident caused by P and friend who were racing. Friends found jointly liable as “actors in concert” even though P’s car didn’t touch Rogers’s. 

· R3d: Apportionment: “When persons are liable because they acted in concert, all persons are jointly and severally liable for the share of comparative responsibility assigned to each person engaged in the concerted activity.”

· Allows for easier recovery and acts as a deterrent to stupid “conspiracies” like this.

Coney v. JLG Industries, Inc. (1983) p. 419

Wrongful death claim for man who was killed operating a hydraulic press. D argues man was contributorily negligent, so J&S liability should not apply.

· Court says that contributory negligence and J&S can co-exist. In cases like these, J&S must be retained in fairness to the P who needs money.

Settlement Agreements with J&S Liability
· When P wants to settle with D, they enter into a “settlement agreement” which is a contract. Under it D usually promises to pay money and D promises to “release” D from any claims.

· Common law problem when more than 1 J&S Ds exist:

· Only one cause of action, so if you settled with one defendant, the “cause of action” was settled. Settlement as to one is settlement as to all.

· Solutions:

· D pays P money; P makes a “covenant not to sue” not a “release”

· D pays P money; D enters into a “release with reservation of rights” to continue the case against other defendants.

· D pays P money; D enters into a release, with a presumption that the release is only as to the settling D, rebutted if language shows a different intent.

· A person who settles with the P before final judgment is not liable for contribution to others for the injury (i.e. if he turns out to be on the hook for way more, the other Ds can’t come after him.) Non-settling party must pay full remainder.

· But converse is also true: if settlement is more than his contribution would have been, he can’t go after the other liable parties for repayment.

· Thus, settling can be a good way to hedge losses if a joint party is worried about being found liable for a vast sum.

Cox v. Pearl Investment Co. (1969) p. 432

Cox injured on property owned by D. She had previously settled with the tenant of that property (Goodwill industries). Trial court dismissed this case for that reason. This court reverses because the full damage amounts were not satisfied by the settlement.

· D can still be on the hook if full amount of damages were not covered by settlement.

Settlement Issues (Where D1 pays “too little”)

· P v. D1 and D2. P and D1 settle for $1M.

· P goes to trial. Jury says $4M total damages and

· P=20% at fault, D1=50%, D2=30%. D1 is an “empty chair.”

· If Common Law J&S is retained, how much does D2 pay?

· P must bear 20% of his damages, so he is only entitled to $3.2M

· P already has been paid $1M, so D2 pays $2.2M. P gets $3.2M total.

· In a jd that has abandoned J&S liability (there is only several liability) how much does D2 pay?

· Approach 1: D2 pays its several share ($4M)(.3)= $1.2M

· So P gets $1M from D1 and $1.2M from D2 for $2.2M total. (“Pro Tanto” (D2 pays several). P bears the risk of an “improvident” settlement.

· Approach 2: $4m - $1M = $3M

· D2 pays ($3M)(.3)=$900K

· P gets $1M from D1 and $900K from D2 = $1.9M total (“dollar for dollar reduction” or “pro rata”) non-settling D2 pays its several share of the NET damages.

CLASS 28 – CONTRIBUTION, INDEMNITY, AND APPORTIONMENT
Settlement
· There are many reasons to settle (expediency, guaranteed money etc.)

· Ending the case, stopping uncertainties etc.

· One reason for a D is that there is no contribution action that can be brought by or against the settling defendant, so liability is fixed as regards the defendant who settles.

· But we don’t want to allow the P to get more damages than P is entitled to

· E.g. at trial, jury decides P is entitled to $1M in damages from the accident and the only defendant present is D2.
· But has already settled with D1 for $750K in settlement

· It would be unfair for P to get $1M from D2 plus the $750K from D1.

Settlement Issues where D1 pays “Too Much”

· Accident where ATV crashes into a tree. 2 Defendants: D1 and D2.

· P settled with D1 for $1.6M

· In trial btw P and D2, jury found $3M total damages suffered by P, and 80% at fault for P; 15% for D1; 5% for D2.

· P’s total recoverable damages should be ($3M)(.2)=$600K as he bears 80% fault.

· D1 “should” only have to pay its several share of ($3M)(.15)=$450K to P in “pure" comparative fault JD with no J&S liability. It should pay no more than $600K to P is J&S liability is retained (and recoup difference from D2 in contribution).

· Approach 1 (Pro Tanto): P should get a total of $600K from all Ds. But P has already been paid $1.6M, so D2 owes nothing. (D2 benefits from D1 overpaying).

· Approach 2 (Pro Rata/dollar for dollar): (3M)-(1.6M)=$1.4M

· D2 must still pay $1.4M x.05 =$70K. Non-settling D must pay its share of the net damages.

· P gets $1.6M from D1 and $70K from D2, or $1.67M total.

“High/Low” Settlement Agreements

· A vs. D1 and D2
· A settles with D1 who promises to pay no more than $250k and no less than $30k, depending on the verdict.

· A gets a verdict of $1M v. D2.

· D1 pays $30K

· D2 wins a defense verdict.

· D1 pays $250K

· A gets a verdict of <$250K v. D2

· D1 pays whatever it takes to get A $250K.

Mary Carter Agreements: P v. D1 and D2. D1 settles but remains a defendant. D1 then tries to maximize P’s outcome because he will get reimbursed if P gets more than the settlement amount. Still legal in CA.

Elbaor v. Smith (TX, 1992) (Mary Carter agreement)
Multiple doctors liable for malpractice. One settles with P then helps throw Elbaor under the bus.
Knell v. Feltman (1949)

Woman injured in car driven by Knell that was struck by cab owned by Feltman. She gets damages from Feltman then Feltman sues Knell for 50% for contributory negligence. Knell claims that is not possible b/c he was not named in original case.

· This court says Feltman may proceed—right to seek contributions belongs to tortfeasor, not original plaintiff.

· “Contribution” vs. “Indemnity”: Short version, entire amount is paid/reimbursed in indemnity. Contribution is partial based on your share.

· Only in J&S situations does one defendant “overpay” then seek contributions from other parties later.

Yellow Cab Co. v. Dreslin (1950)

Dreslin’s wife injured in car accident between Mr. Dreslin and Cab Co. Cab then seeks contributions for damages awarded to Mrs. Dreslin from Mr. Dreslin. Trial court denies and this court agrees.

· A wife has no cause of action against her husband, so he CAN’T be “a contributor.”

· If you “can’t” sue a party in the first place, there can be no contribution from them. If you “choose” not to sue (Knell) then you can get contributions from them.

· Important to uphold this immunity for “domestic felicity.”
Slocum v. Donahue (1998) p.446

Donahue kills Slocum’s son when his gas pedal jams on the floor mat. Donahue pled guilty in a criminal case to avoid a long sentence. Donahue then sues Ford claiming that Ford was the sole cause of the death b/c of flawed design. Ford had already settled with Slocums for $150K. Donahue denied.

· Was Ford settlement low/not in good faith? (b/c Ford let Slocums use their experts)

· This court says no, it was reasonably above board. Settlement eliminates contribution action option.

· What about Donahue’s indemnity action? 

· Ford is not vicariously liable here since they settled directly.

2 Big Categories for Indemnity:

1. Seeking reimbursement from a vicariously liable party (i.e. truck driver suing Walmart for accident that Walmart is vicariously liable for as an employer).

2. Product Liability (Home Depot suing Black and Decker over a defective mower that Home Depot was sued for.)

· Pg. 448 Paragraph 2 is a good overview of all this.

CLASS 29 – STRICT LIABILITY – ANIMALS AND ABNORMALLY DANGEROUS ACTIVITIES
Strict Liability goes was back to a case from 1616, Weaver v Ward
Later cases strayed from SL, however. Brown v. Kendall (1850) – famous case about man swinging stick at dogs and hit D’s eye. “P must come prepared with evidence to show either that the intention was lawful, or that the D was at fault; for if the injury was unavoidable, and the D was free from blame, he will not be liable for the conduct.”

We have now seen several instances of liability w/o fault – vicarious, J&S, respondeat superior etc.

· Rationale: When someone is due compensation, look for the party that controlled the hazardous enterprise/item/situation. i.e. “Family Car Doctrine”

Farm Animals – § 21: An owner or possessor of livestock or other animals, except for dogs and cats, that intrude upon the land of another is subject to strict liability for physical harm caused by the intrusion.

· Benefit the farmer, so farmer should be liable for damage they cause.

· SL for damage they cause if they trespass and cause physical harm.

Domestic Animals – § 23: An owner or possessor of an animal that the owner or possessor knows or has reason to know has dangerous tendencies abnormal for the animal's category is subject to strict liability for physical harm caused by the animal if the harm ensues from that dangerous tendency.

· No economic value. Also very ordinary/customary, so they get leeway.

· SL when pet is known to be vicious. “One bite rule”

· SL for pit bulls? Because not all are bad. Our custom is to give them a chance.

Wild Animals – § 22: (a) An owner or possessor of a wild animal is subject to strict liability for physical harm caused by the wild animal.

· (b) A wild animal is an animal that belongs to a category of animals that have not been generally domesticated and that are likely, unless restrained, to cause personal injury.

Sandy v. Bushey (1925) p. 801

D allowed horse to run free on common land. D knew horse had bad disposition. P goes out to give his horse grain and is kicked by D’s horse. D claims contributory negligence.

· Rule for P. Can’t offset negligence against a tort where negligence is not an issue.

· i.e. SL is a “no fault” liability. Can’t claim “fault” on injured party then.

· R3d disagrees: If P is contributorily negligent, recovery under SL for physical or emotional harm should be reduced by P’s share of liability. RULE IN MOST STATES
· Allows for causation fault AND statutory/policy fault

Rylands v. Fletcher (1866) p. 791 (15 yrs after Brown case)

Rylands is a mill owner who built reservoir on property to run mill. But this is coal country in England. Reservoir built among abandoned mines and causes breach that floods D’s mine.

· While in arbitration, a big dam breaks and causes damage to 20,000 people’s homes. Arbitrator now wants to address issue of SL with this backdrop.

· Ds found guilty of no fault. But the hired engineer failed to exercise proper care.

· Rylands hired a reputable engineer, so he fulfilled his duty.

· Engineer was an IC, so Rylands wouldn’t be vicariously liable for his actions.

· Today, one could invoke “non-delegable duty” but that didn’t exist.

· Engineering Co. went bankrupt, so they weren’t available to sue.

· Why not claim trespass? Because there is no intent to direct water anywhere.

· Why not negligence? Because it is not Rylands negligence at hand.

· This court decides that, unless another party can be established as at fault, the law will cast blame upon a person who lawfully brings something onto his land that could “cause mischief” if it escapes.

· Must keep it at his peril and if he fails to do so, it is prima facie negligence.

· Apply to beasts, water, filth, and stenches. All potentially “mischievous.”

· Strict but not Absolute Liability: D can excuse himself by showing P was negligent, that cause was act of God, or that the escape was naturally caused (not a foreseeable consequence of risk).

· House of Lords Opinion (Most cited): SL for “non-natural” use of land. Not liable for any naturally occurring feature gone awry. Less broad than other version.

· Does this extend to activities on land as well as changes to land? Now, yes.

Miller v. Civil Constructors Inc (1995) p. 797

P injured from bullet that ricocheted during target practice in a gravel pit. Question: is this an ultrahazardous activity?

· Essential question is whether risk created is so unusual that SL is justified even though the activity is carried out with all reasonable care.

R2d §519: (1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm. (i.e. w/o fault)

a. Sort of like B>PxL, except no amount of B is sufficient so proceed at your own peril and spend extra to go above and beyond.

b. Nudge business owners to pay more in B>PxL situations. But at a certain point, there’s no point in pay for preventative measures. Might as well not spend and wait to see what happens. Double edged sword.

(2) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous (must be proximate/foreseeable cause).

R2d §50: Factors in Determining High Risk Activity:

· In determining whether an activity is abnormally dangerous, the following factors are to be considered:

a. Existence of a high degree of risk of some harm to the person, land or chattels of others;

b. Likelihood that the harm that results from it will be great;

c. Inability to eliminate the risk by the exercise of reasonable care;

d. Extent to which the activity is not a matter of common usage;

e. Inappropriateness of the activity to the place where it is carried on; and

f. Extent to which its value to the community is outweighed by its dangerous attributes.

· All of this harkens back to “non-natural” use of land from Ryland.

· If you engage in such activities, get insurance! And be careful!

· USE THIS STANDARD ON AN EXAM B/C R3d IS TOO SIMPLIFIED^^

Major Activities that subject actor to SL for being “Abnormally Dangerous”

· Blasting in urban or residential areas

· Manufacture, transport or storage of toxic chemicals

· Pile driving

· Hazardous waste disposal

· Operation of oil wells

· Storage of large quantities of water or other liquids

· Crop dusting

· Rocket testing

Indiana Harbor RR v American Cyanamid Co (1990)

D ships 20k gallons of highly flammable chemical that is shipped by train. When the train stops in Chicago suburb, most of it spills into surrounding neighborhood and transpo co is found liable for paying for cleanup. Should SL be applied for shipping dangerous substance?

· Court says not in this case – appropriate measures could easily prevent this from happening (chemical didn’t eat through container or anything like that).

· Focuses on “ability to eliminate risk with precautions” and “appropriate locale.”

· Negligence is an adequate check using these two. Don’t need SL.

LIMITATIONS ON SL:

P’s Contributory Negligence in SL: R3d §25: If the plaintiff has been contributorily negligent in failing to take reasonable precautions, the plaintiff's recovery in a strict-liability claim under §§ 20-23 for physical or emotional harm is reduced in accordance with the share of comparative responsibility assigned to the plaintiff.

Foster v. Preston Mill Co. (1954)

D’s blasting operation scares P’s minks and causes mink to kill her kittens.

· P claims blasting is abnormally dangerous and this injury was caused by blasting, so SL!

· Court says no. Proximate cause issue: this is not the foreseeable danger from blasting.

Golden v. Armory (1952)

D’s hydroelectric dam overflows during major storm, floods neighborhood.

· No SL because “act of God”/”force of nature” was total unforeseeable. No liability.

HYPO: D stores dynamite. It was stolen. 2 weeks later, in another state, someone used the dynamite to kill a family. 3 people die. Heirs bring suit against D in SL for abnormally dangerous activity.

· Find for D: theft was a superseding cause.

Summary for SL for Abnormally Dangerous Activities:

· Elements:

· An entity who engages in an “abnormally dangerous activity”

· Which causes (but for and proximate)

· Personal Injury or Property Damage

· Use factors in R2d §520 to determine whether something is an “abnormally dangerous activity.”
· Defenses:

· Force of nature

· Proximate/Superseding Cause Issues

· Contributory fault

· Policies:

· A P who is injured by an (unreasonably) dangerous activity unusual to the community should be able to recover w/o having to prove negligence.

· Similarly, whoever engages in such activity should not be able to escape liability by establishing due care.
· Such activity should “pay its own way,” and by putting S/L on it, it will (a) take “utmost” (more than reasonable) care; or (b) move to a less risky and more suitable place; and/or (c) price itself so that it either will buy insurance to cover the risk or won’t be able to perform the activity.

Summary of SL for Abnormally Dangerous Activities R2d Factors after Judge Posner in Indiana Harbor:
1. Can the risk of harm be eliminated by reasonable care?

a. The more the answer is no, the greater the incentive to impose SL (b/c injuries will occur in the presence of reasonable car) and SL will create incentives for Ds to use utmost care.

2. Higher risks/Greater harm

a. More the incentive to impose SL to protect society and compensate for injuries.

3. Appropriateness and value to the community

a. More that is the case, the more incentive to use negligence as a share societal risk.

CLASS 30 – STRICT PRODUCT LIABILITY
Product Liability Outline:

1. Negligence

2. Warranty

a. Express

b. Implied warranty of Merchantability (“IWM”)

c. Implied Warranty of Fitness for a Particular Purpose (we won’t really deal with this)

3. Strict Products Liability (“SPL”)

a. Manufacturing Defects

b. Design Defects

c. Failure to Warn

4. Misrepresentation

*We will use Restatement 3rd of Torts for SL for our exam purposes. Book focuses more on 2d*

MacPherson v. Buick Motor Co. (1916) p. 460 – Implied Warranty

P was injured when car wheel collapsed. Buick manufactured car, but not the wheel. Buick claims it cannot be liable for a part it didn’t make. Court disagrees: had a duty to inspect all parts going into car.

· Defect could have been detected easily with proper inspection.

· P bought car from dealer, not Buick directly. Buick claims it only has a duty to the immediate purchaser (the dealer in this case).

· Privity Issues:

· Remote manufacturer (Buick)( Retailer (dealer) ( Purchaser

· Previously, DOC only between people involved in contract.

· Now a DOC is owed to anyone who could foreseeably be hurt by negligent manufacturing.
· Sounds a lot like Palsgraf (this was 8 years before that)

· Two approaches to this oncoming train: bake in warranties or settle!

· Decide to set aside idea that contract dictates the duty. Find duty in law from now on.

Warranty created a new avenue for finding liability w/o fault.

· Originates in contracts – breaches of contract are always SL.

· Since it was contract based, you only got economic loss (Hawkins).

· But then people started buying stuff that caused personal injury!

· Warranty loss was developed to allow personal injury claims – call it “consequential loss” – injury is a consequence of the defect.

UCC §2-714 + §2-715
· (2) The measure of damages for breach of warranty is the difference between the value of the goods accepted and the value they would have had if they had been as warranted (lost value.)

· (3) In a proper case any consequential damages under Section 2-714 may also be recovered.

· (2) consequential damages resulting from the seller’s breach include…

· (b) injury to person or property proximately resulting from any breach of warranty.

Express Warranty UCC §2-313

· (1) Express warranties by the seller are created as follows:

· (a) any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain…

· (b) any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

· (c) any sample or model which is made part of the basis of the bargain…

Theories of “Basis of the Bargain”

1. Basis of the bargain is the equivalent of justifiable reliance.

2. Basis of the bargain means that a statement regarding an attribute was said during the bargaining process leading up to the sale, thereby becoming a basis on which the seller was offering the goods. 
· Broader that #1 because don’t need to show reliance.
Baxter v. Ford Motor Co. (1932) – Express Warranty

P bought car from dealer who got it from Ford. Car came with an express warranty that windshield was shatterproof. Windshield shatters and P loses an eye.

· Privity Issue here:

· Remote manufacturer ( Wholesaler ( Retailer ( Purchaser

· Finds that manufacturer, not dealer, is liable here because ordinary person would not be able to tell the difference between shatterproof and regular glass.

· Consumer is not in a position to test safety of product. Only manufacturer can.

· Also, Ford’s ads about glass were directed at customers so that was their intended target for that warranty.

· Alternative is purchaser suing retailer then retailer suing wholesaler then wholesaler suing Ford (indemnity), so why not just cut to the chase. More efficient.

· Also, intermediaries might be bankrupt or out of business.

· Ford was the one who made the claim so they have to stand by it.

Implied Warranty of Merchantability (“IWM”) §UCC 2-314

· In every purchase of a good, there is an implied warranty that the good is “merchantable”

· (1) A warranty that the good shall be merchantable is implied in a contract for their sale if the seller is a merchant

· (2) Goods to be merchantable must be at least such as:

· (a) pass without objection in the trade under the contract description; and

· (b) in the case of fungible goods, are of fair average quality within the description; and

· C) are fit for the ordinary purposes for which such goods are used;

· Bypass (d-e) for now

Henningsen v. Bloomfield Motors, Inc. (1960) p. 829

Mrs. Henningsen injured when her car malfunctions and spontaneously veers into a wall.

· In a normal tort case, P would have to prove defects were proximate cause etc.

· Finding lack of merchantability bypasses that. But Mr. Henningsen bought the car…
· Privity extended: Purchaser’s rights extend to user/person who gets good as a gift/bystander/permissive user (aka a non-purchaser of the good).

· BUT! Dealer included a disclaimer of all implied or express warranties in the sale.

· Court says it is void. All manufacturers have the same thing so it becomes an unfair adhesion contract.

UCC §2-318: 3 Alternatives to extension of purchaser rights

· Alternative A

· A seller’s warranty whether express or implied extends to any natural person who is in the family or household of his buyer or who is a guest in his home (only 6 states so far).

· Alternative B

· A seller’s warranty whether express or implied extends to any natural person who may reasonably be expected to use, consume, or be affected by the goods and who is injured in person by breach of the warranty (limited to personal injury loss, not economic loss)

· Alternative C (broadest. Includes people and corporations)

· A seller’s warranty whether express or implied extends to any person who may reasonably be expected to use, consumer, or be affected by the goods and who is injured by the breach of warranty…

UCC §2-316/2-719

· (2) To exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous.

· (3) All implied warranties are excluded by expressions like “As is” “with all faults” or other language which in common understanding calls the buyer’s attention to lack of IW.
· UCC §2-719 allows for a time-limited “repair or replacement” term as the exclusive remedy in a sales transaction.

· BUT these provisions are subject to unconscionability and held inapplicable to mass consumer products when no meaningful choice is provided.

· UCC 2-316(1) and the cases interpreting it say, in essence, a seller cannot disclaim an express warranty because people expect what is promised in an express warranty. Can’t disclaim that.

· Notice: UCC § 2-607(3)(a): “[T]he buyer must w/in a reasonable time after the buyer discovers or should have discovered any breach, notify the seller, [and] the failure to give timely notice bars the buyer from a remedy . . .”

CLASS 31 

Products Liability: Negligence

· CL rule was that a duty arose only upon the product’s sale, and then only to buyer of the product (those in privity with seller)

· MacPherson took product liability out of contract law and into torts.

· Liability was extended to those foreseeably injured or put at risk for injury not just the immediate purchasers.

· “If the nature of the thing is such that it is reasonably certain to place life and limb at peril when negligently made, it is a thing of danger. Its nature gives notice of the consequences to be expected.”
· If to the element of danger there is to be added knowledge that they are to be used by persons other than the purchaser, and used w/o new tests, then irrespective of contract, the manufacturer of the thing of danger is under a duty to make it carefully.”

· But, negligence can be difficult, and expensive, to prove.

Products Liability: Warranty
· Warranties are a form of S/L, but with problems for torts (only some have been solved)

· Express warranties: you promised an attribute of a good e.g. safe as when used as directed, the good did not live up to that attribute; P was injured. (Baxter with the shatter proof glass)

· IWM: The good was not “merchantable”: did not pass w/o objection in the trade; were not of “fair and average quality;” or “fit for the ordinary purpose for which such goods are used.” (Henningsen with the steering)

· Problems with warranties:

· Privity b/c contractually based (eliminated for P/I or PP damage)

· Extended to PI/PP damages, as distinguished from “economic” harm (UCC 2-715(2))

· Reliance for express warranties (split in states; problem if P did read/rely)

· Disclaimers (used in the K to regulate K-based liability. Disclaimers specifically allowed by UCC)

· Horizontal privity – some states do not extend to bystanders under 2-318., Alt. A (most do).

· Limitation of remedy (90 days; repair or replace; specifically allowed by USS; some states upheld)

· Notice: UCC §2-607(3)(a): “The buyer must w/in a reasonable time after the buyer discovers or should have discovered any breach, notify the seller, and the failure to give timely notice bars the buyer from a remedy…”

· Of course most plaintiffs wouldn’t know this…

· Rationale for §607(3) Notice requirement: 
· Inform S of problem and that P considers it a breach; 

· pave the way for pre-litigation settlement; 

· protection to S from “stale” claims (SOL function); 

· S can investigate the claims while still fresh; 

· S can take steps to avoid the problem in the future;

· S can assert potential indemnity and contribution claims against third parties earlier rather than later.

Origins of SL: Escola v. Coca Cola Bottling of Fresno (1944)—Justice Traynor

· The manufacturer can anticipate some hazards and guard against the recurrence of others, as the public cannot.

· The cost of an injury and the loss of time or health may be an overwhelming misfortune to the person injured if borne individually, and a needless one, for the risk of injury can be insured by the manufacturer and distributed among the public as a cost of doing business.

· It is in public interest to discourage marketing of products having defects that are a danger to public.

· A reputable manufacturer should stand behind its products and pay damages when the product causes injury to a person using product as intended or should be foreseen.

Greenman v. Yuba Power Products (1963)—Origin of modern SPL
P injured by wood that flew from a lathe manufactured by D 2 years after purchasing product. Alleges breach of express warranty. Went to jury with breach of implied warranty against retailer.

· Retailer wins (no liability for breach of implied warranty) and manufacturer loses. P awarded $65k.

· Civil Code at the time required notice before suing. This court rejects that requirement as absurd—no one knows about it so this rule spoils lots of good cases.

· Sounds good! BUT, need to address SL first.

· Manufacturers will now be strictly liable for manufacturing defects that cause injury (used to apply to food mostly).

· Now Ps just have to prove the defect exists and caused injury. Easy!

· “To establish liability, it is sufficient that plaintiff proved he was injured while using the product in a way it was intended to be used as a result of a defect in design and manufacture of which P was not aware that made the product unsafe for its intended use.”

· Manufacturing v. Design defect: Manufacturing defects are unique to a specific production or quality control issue. Design defects point to fundamentally flawed design or input that went into design.

· Manufacturing defect: somebody messed up. Negligence in some sense.

· Design defect: Harder to define.

R2d §402A: Strict Products Liability
· (1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer to his property, if:

· (a) the seller is engaged in the business of selling such a product, and

· (b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

· (2) The rule stated in Subsection (1) applies although

· (a) The seller has exercised all possible care in the preparation and sale of his product, and

· (b) The user or consumer has not bought the product from or entered into any contractual relation with the seller.

· Difference between Greenman and this: there still must be some problem with the product, but this adds an “unreasonable danger” component. Allows for a little more flexibility to avoid liability in case a product is inherently dangerous (i.e. kitchen knives).

· Allows for “whiskey, drugs, and butter” exception. Although the wording sounds like a negligence definition.

· If it doesn’t cause property damage or injury, a “poorly made” defect should fall under warranty in contracts, not tort law.

· Difference between “economic” harm and PI harm.

· Cmt. I: Unreasonably Dangerous: The article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.

· One of the origins of the “consumer expectation” test to determine “unreasonably dangerous.”

· Later courts find that “unreasonably dangerous” bar places an excessive burden on P and undermines the point of SL progress. Should just have to prove a defect exists and led to injury (as in Greenman).

· Cmt. G: Defective Condition: A product is not in a defective condition when it is safe for normal handling and consumption. If the injury results from abnormal handling (a bottle is knocked against a radiator to remove the cap) the manufacturer is not liable.

Comparisons of Comments I and G:

· Cmt. I to 402A: Unreasonably dangerous: The article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.

· Cmt g to 402A: Defective Condition: The rule stated in this Section applies only where the product is, at the time it leaves the seller’s hands, in a condition not contemplated by the ultimate consumer, which will be unreasonably dangerous to him.

· In this sense, SPL seems tailor made for manufacturing defects.

· Under 402A, who can recover? The “ultimate user or consumer.”

· BUT this does not cover third parties (bystanders etc.)

· Caveat: “The institute expresses no opinion as to whether the rules stated in this Section may not apply to harm to persons other than users or consumers.”

· Don’t want to extend liability too far to prevent excessive actions without fault.

· But case law has universally extended liability to third parties.

Who is Liable under 402A?

· (1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused…

· Manufacturer ( Wholesaler ( Retailer ( Purchaser ( User/consumer/bystander (if not buyer)

· Policy reason: act as economic incentive to manufacture better goods. Home Depot will just stop carrying ShopSmith products if they get sued too much.

· Also they benefit economically from selling it, so you have to bear the costs.

R3d (Products Liability) vs. R2d 402A

· SEE SLIDE. PRETTY LONG

· Gets rid of “unreasonably dangerous” aspect.

· Provides definition of “defective”: at time of sale or distribution, it contains a manufacturing defect or is defective in design.

· Departs from intended design although all possible care was exercised in preparation and marketing of design.

· Foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of alternative design and omission of the alternative design renders the product not reasonably safe.

Rix v. GM Corp (1986)

P is rear ended by a GM truck equipped with an after-market water tank. P sues GMC for defective design and manufacturing for faulty brake line.

· GM argues brake line had been serviced by non-GM service people. Not their fault.

· Court says manufacturing defects are inevitable. A defectively manufactured product does not conform to intended design and defect renders strict liability.

· Manufacturing defect cases are pretty rare and generally accepted by big corporations. 

CLASS 32

3 TEST TO KNOW:

1. Risk/Utility test 

2. Consumer Expectation Test 

3. CA Standard/Restatement Test (combination of the 2)

Know Restatement 3d definitions and what changed.

R3d §2(b): A product is defective when, at the time of sale or distribution, it is defective in design
(a) “A product is defective in design when the foreseeable risks of harm posed by product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alterative design renders the product not reasonably safe.”

Prentis v. Yale Mfg. Co. (1984) – “Defective Design”
P falls off forklift and breaks hip. Argues that company failed to account for “human factor” in design and should have included a seat on the forklift.

· Previous cases and R3d §2(b) deal with “defective” products. This hinges on design defect.

· Design defects are more a matter of judgment/negligence. Not including a seat may have been motivated by many things (cost, lack of foresight, judgment etc.)

· This court says a “design defect” is a legal conclusion. Someone screwed up.

· Discusses 4 different approaches to design defects:

· 1) Utility/risk analysis at time product was marketed/manufactured.

· 2) Utility/risk at time of trial.
· 3) Consumer expectations

· 4) Combine risk/utility and consumer expectations (CA approach)

· How does “state of the art” factor into risk/utility?

· If “state of the art” you can’t make a bad decision b/c it’s brand new.

· Approach here: does the risk of harm outweigh the utility? (similar to B>PL)

· Risk/Utility test from Denny: “If the alleged design defect were known at the time of manufacture, a reasonable person would conclude that the utility of the product did not outweigh the risk inherent in marketing a product designed in that manner.”

· Focuses on product rather than manufacturer’s conduct, as in negligence. This court says the two are the same. Decisions lead to ultimate outcome.

Risk/Utility Test from Denny:

· Product’s utility to the public as a whole

· The utility to the individual user

· The likelihood that the product will cause injury

· The availability of a safer design

· The possibility of designing and manufacturing the product so that it is safer but remains functional and reasonably priced

· The degree of awareness of the product’s potential danger that can be reasonably attributed to the injured user; and

· The manufacturer’s ability to spread the cost of any safety-related changes.

Vs.
Consumer Expectation Test:

· Is the product dangerous beyond that which a reasonable consumer would expect? (P friendly)
· Consumer expectation test came from Restatement. But it was killing defense attorneys in gas tank cases. Gas tank has to go somewhere!
· No consumer expects to be injured. So Risk/utility is adopted to give more leeway to defendants who took all reasonable precautions.
Benefits of negligence standard: (pp. 848-49)
· Diligent manufacturers won’t be in same place as negligent ones.
· Whole line is spoiled if “defective,” so shouldn’t judge lightly.
· Can look at design documents leading up to ultimate product.
· Inherent fairness in idea of fault. 
· Hold that jury need only be instructed on “single unified theory” of negligent design.
“Reasonable alternative design” is the holy grail for defenses in design cases. Very easy to prove that no reasonable alternative exists or that product is “state of the art” so no alternative. 

· Factors in cost of alternative design as well. Can easily say that expensive alts not “reasonable.”

· Tougher for plaintiffs. Need B>PL and a possible reasonable alternative.

R3d§2, Cmt. D: “Subsection (b) adopts a reasonableness (“risk-utility balancing”) test as the standard for judging the defectiveness of product designs. More specifically, the test is whether a reasonable alternative design would, at reasonable cost, have reduced the foreseeable risks of harm posed by the product . . . [T]he plaintiff must prove that such a reasonable alternative was, or reasonably could have been, available at time of sale or distribution.” (“risk-utility” analysis) …

Cmt. G: “Under Subsection (b), consumer expectations do not constitute an independent standard for judging the defectiveness of product designs. . . . Consumer expectations, standing alone, do not take into account whether the proposed alternative design could be implemented at reasonable cost, or whether an alternative design would provide greater overall safety. ..”

· i.e. Can’t just assert consumer expectations. Also have to prove that a reasonable alternative was available and was not used.

CA Standard: From Barker v. Lull Engineering. Plaintiff uses consumer expectation test to assert case then D has the burden to respond by showing that there was no reasonable alternative. 
(know this for exam vs. Restatement test)

· [A] product may be found defective in design, so as to subject a manufacturer to strict liability for resulting injuries, . . . if the plaintiff establishes that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner. . . .

· [If the] product [is] . . . found defective in design [and] the plaintiff demonstrates that the product's design proximately caused his injury [liability will follow if] the defendant fails to establish, in light of the relevant factors, that, on balance, the benefits of the challenged design outweigh the risk of danger inherent in such design.

HYPO: Bronco marketed as trail ready tips over rounding corner on residential street.

· Example of a product that can be strictly liable while still meeting Implied Warranty of Merchantability—use single standard of strict liability. Car should be safe on streets, so risk/utility of designing for trail conditions irrelevant if it makes it unsafe on streets.
SPL v. IWM:
· Comment n to R3d §2: “the definition of defect should come from tort law, whether the claim carries a tort label or one of implied warranty of merchantability.”
· UCC revised to agree: “When personal injuries are involved, ‘defective’ under tort law and ‘unmerchantable” under warranty law should have the same meaning.”
· Overall, want a unified approach.
R3d§4: In connection with liability for defective design or inadequate instructions or warnings:

· A) a product’s noncompliance with an applicable safety statute or administrative regulation renders the product defective with respect to the risks sought to be reduced by the statute or regulation; and

· B) a product’s compliance with an applicable product safety statute or administrative regulation is properly considered in determining whether the product is defective with respect to the risks sought to be reduced by the statute or regulation, but such compliance does not preclude as a matter of law a finding of product defect.” (like hotel w/o smoke alarms from earlier).
HYPO: Defective beer bottle explodes

· Under R2d, it didn’t matter if it was a design or manufacturing defect.

· Under R3d, whether it is a design or manufacturing defect is accounted for in providing proof.

Friedman v. GMC (1975) p. 866

P’s car lurches forward when he starts it at gas station. Rams into other cars. Not sure if it’s a design or manufacturing defect.

· Defect may be proven by circumstantial evidence. 

· If pleading a design defect based on transmission design, P would have a tough time winning because he will go up against all of GM’s experts etc.

· Takes a res ipsa approach: car not meant to lurch, so something must be defective.

· General Defect Theory: Based on res ipsa. We can infer a defect of some sort from the accident itself.

· R3d §3: It may be inferred that the harm sustained was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the plaintiff:

· A) was of a kind that ordinarily occurs as a result of product defect; and

· B) was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution.

· SEE SLIDE FOR HYPO AND COMMENTS and n.3 on p. 871 for examples.

· Cmt. C: Inference of defect may be drawn without proof of the specific defect. And Plaintiff need not explain specifically what constituent part of the product failed.

FAILURE TO WARN

Why not use B>PL negligence test in deciding if warning is required?

· Burden always low because printing a warning is cheap and easy. D will always lose by that standard. B always ~0.

R3d §2(c): “A product is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.”

HYPO: Should Doom video game maker have to warn that game might turns kids into school shooters because it’s happened before?  Does lack of warning make it a defective product?

· Wouldn’t it be foreseeable because it’s happened?

· Conservative answer: sure, warn about everything somewhere.

Will warnings be followed?

· Created heeding presumption that any warning would have been heeded if it was included.

· Presumption can be overcome, but this makes pleading a case easier for P.

What about post-sale warnings?

· Yes, when:

· 1) The seller knows or reasonably should know the product poses a substantial risk of harm;

· 2) The “warnee” can be identified and is likely unaware of the harm

· 3) The warning can be effectively communicated; and

· 4) The risk is great enough to justify the burden.

· Similar to criteria for recalls

Universally held that you cannot “warn your way” out of a design defect.

CLASS 33 – DEFENSES TO SPL/USED PRODUCTS
Learned Intermediary Doctrine – If a manufacturer warns a “learned intermediary” (i.e. doctor giving prescription), then the manufacturer can expect the intermediary to provide relevant warning. Duty to warn in satisfied for manufacturer.

Experienced User Exceptions – (comes from freon) If a product is only used by trained users, then there is no duty to warn.

R3d §3: Strict Products Liability
· It may be inferred that the harm sustained by the plaintiff was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the plaintiff:

·     (a) was of a kind that ordinarily occurs as a result of product defect; and

·     (b) was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution.

· Cmt. b: When examination of the product unit is impossible because the unit is lost or destroyed after the harm-causing incident, a somewhat different issue may be presented. [Such situation] may be relevant to the fairness of allowing the inference set forth in this Section.

· Cmt. c: “The rule stated in this Section applies only to manufacturers and other commercial sellers and distributors who are engaged in the business of selling or otherwise distributing the type of product that harmed the plaintiff.
· cmt. O: No easy guideline exists for courts to adopt in assessing the adequacy of product warnings and instructions.
· The general rule in cases involving allergic reactions is that a warning is required when the harm-causing ingredient is one to which a substantial number of persons are allergic to the ingredient
· “OPEN AND OBVIOUS” APPROACH SIMILAR TO ALLERGENS
HYPO: P bought a new Plymouth from a local dealer in early 1979. In June 1981 with 30,000 miles on odometer, the car suddenly swerved and went over an embankment. The steering mechanism was destroyed in the crash. Car totaled and P had $50k in injuries. SPL?

· No SPL under R3d §2.

· Product defective if defective at time of sale or distribution.

· Car too old for “general defect” theory and no proof of specific steering manufacturing defect b/c of destruction.

Daly v. GM Corp. (CA, 1978) – Focus on injury, not fault in SPL
Daly crashed car and died b/c of faulty door latch. Dad been drinking and did not use seatbelt properly. 

· Daly’s estate claims SPL. GMC argues contributory negligence bars recovery. GMC wants this to qualify as “Assumption of Risk” which prevents recovery.

· SPL = No fault. GMC trying to offset with fault. WTF???

· Court says focus is injury, not fault in SPL cases.

· Can deduct for P’s contribution to the injury, but can’t reduce for “fault.”

· If manufacturer is not held fully liable, they will not take preventative measures.

· P is relieved of “problems of proof” AND manufacturer punished while also getting reduction based on P’s contribution.

· Deduction for plaintiff’s contribution now accepted by most JD (AND CA!)
Assumption of Risk Recap:

· Implied: Duty imposed based on circumstances

· Daly is “implied secondary assumption of risk”: P presumably knew the risk he was taking by drinking and driving and took that risk.

· Express: Written assumption

· Either is a COMPLETE DEFENSE for SPL but not in negligence. What to do in Daly? 

· Policies for imposing SPL (economic risk spreading etc.) don’t align with this truth. Decide to bar AOR defense in SPL and allow comparative negligence.

· Assumption of Risk is GONE as a defense in CA. Replaced by comparative approach. 

· SOME JDs still allow secondary implied AOR (entering a burning building to save a child) to be considered, but broader AOR is on mostly gone.

HYPO: P buys car. Car has a loose shoulder harness that P notices, but decides it probably doesn’t matter. Turns out it was a loose bolt from a manufacturing error. P gets in an accident and is injured as a result. Should P’s failure to discover, investigate or fix this specific defect offset liability?

· Many courts say NO. Why?

· Can assume a “safe” product. No duty to discover or investigate.

· R3d disagrees! §17: Plaintiff’s recovery may be reduced if plaintiff’s conduct combines with product defect and the plaintiff’s conduct fails conform to appropriate standards of car.

· BUT cmt. D: Notes that many courts don’t apply this to “failure to discover/investigate” because of right to assume “safe” product.

Ford Motor Co. v. Matthews (1974) – Foreseeable “misuse” of a product
Matthews started his tractor while standing next to it. It was in gear, despite safety switch, and ran him over. 

· Matthews: claims SPL for faulty safety switch.

· Ford: Claims Matthews “misused” the product, which would be a defense to SPL.

· This is a “foreseeable misuse” however (usually we discuss unforeseeable misuse).

· Putting a warning not to start while standing next to it would be a trap – then the “misuse” is foreseen!

HYPO: Pilot light goes out on oven. Warning sticker says to let oven air out for 60 min. before re-lighting. P is cooking when pilot light goes out. He gets out a lighter and causes an explosion. SPL for product defect?

· Misuse or foreseeable misuse?

· Is it defective b/c it’s possible to light it when it’s dangerous or not defective b/c it’s an unavoidable design aspect?

· Court finds it a jury question when “foreseeable” misuse and whether the oven was defective.

· Another problem with warnings: If you warn, then you know of the possibility of harm.

HYPO: McDonald’s hot coffee. Shows how SPL is not always frivolous and can lead to changes in corporate behavior.

Peterson v. Lou Bachrodt Chevrolet Co. (1975) p. 884

Used car from D’s used car dealership driven off the road because of defective brakes. Peterson children struck. One dies, one is severely maimed.

· Suing the used car dealership, not manufacturer. If car was new, P could sue Chevy dealership.

· There is no evidence that these defects existed when car left manufacturer and no evidence that used dealership did anything to cause problem.

· P argues this doesn’t matter! You sold me a defective car! Pay under SPL!

· Court says NO. Why?

· Dealers outside “original producing and marketing chain” do not have the sway to make changes based on SPL. Therefore there is no deterrence effect from a SPL case.

· Focus on goal to apply SL to those “who created the risk and reaped the profits.”

· P might have a good case under NEGLIGENCE however. Not out of luck, just a harder case.
· If there was a defect in the original car, however, the used car dealer MIGHT be liable for it.

HYPO: Joe makes ships in a bottle. His neighbor sees them and begs to buy one. Joe says OK and sells one for $500. Neighbor shows son and the bottle breaks and cuts son’s hand. SPL for Joe?

· No. Joe is an “occasional seller”

· Cmt. C: SPL “does not apply to one who sells foodstuffs to a neighbor, nor does it apply to the private owner of an automobile who sells it to another.” P. 886-886 n. 5

Erie Ins. Co. v. Amazon (2019) p. 887 – Now overturned

P bought headlamp from third party seller through Amazon. It catches fire and burns down her house. SPL against Amazon?

· Court says no – Amazon never takes title of such products. It is akin to a “bailee.”

· This has now changed and Amazon has been found liable for products sold on their site.

HYPO: Chain company makes bike chains. Schwinn buys 10,000 of them. There is nothing wrong with the chain, but Schwinn’s design features a gap that allows a child’s hand to get caught in the chain. Child is injured this way. (opposite of Buick wheel case where wheel was bad). SPL for Schwinn? Chain co? Both?

· R3d§5: One engaged in business of selling components or distributing components is liable for harm caused by the product into which the component is integrated if:

· Component itself is defective; or

· The seller or distributor of the component substantially participates in the integration of the component into the design of product; and

· The integration of the component causes the product to be defective, as defined in this chapter; and

· The defect in the product causes the harm.

TH v. Novartis Pharma Corp. (CA, 2017) p. 892

P injured by generic version of a drug made by D that was not warned about. D did not make the generic version and had sold all interest in the drug 6 years prior. SPL?

· Yes. Federal Law only permits original brand name maker to draft warnings. All other manufacturers must use the same warnings.

· Since this was a known harm and was not warned of, Novartis found liable.

HYPO: You represent manufacturer of lawnmower. A lawsuit is filed claiming the starter is faulty and the mower can engage when it’s on its side. Your engineer investigates and finds that this is true. Advice?

· Federal Rule of Evidence 407: When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent remedial measures is not admissible to prove:

· Negligence

· Culpable conduct

· A defect in a product or its design; or

· A need for a warning or instruction
Tests for “Products” vs. “Services”:
1. Predominant Purpose Test – What is the predominant purpose of the transaction? (Filling or doctor doing the service? Water heater or guy installing it?)

a. If predominant purpose is product, then SPL applies. If service is predominant purpose, no SPL.

b. Advantage: give some certainty at onset of suit because it is based on what the P thought the situation was at the time suit is filed.

c. This is ONLY when the initial contract has both a sales and service component.

d. Factors:

i. Relative price of goods/services ($6k for heater, $500 for installation = product is predominant purpose.)

ii. Ask what is the reason consumer likely entered into the contract – to get the good or the service?

iii. How do the parties refer to themselves: buyer/seller, client etc.

iv. If there are multiple payments, when do the payments get made? After delivery of good or accomplishment of service? (i.e when couch is delivered or when engineering models are done?)

2. “Gravamen Test” – What is the essence (gravamen) of the complaint – defective service or defective product?

Hector v. Cedars-Sinai Medical Ctr. (1986) p. 897

Hector got a pacemaker from Cedars Sinai. It proves defective and Hector sues under SL. 

· The hospital charged her for it, but was actually providing a service, not selling the pacemaker.
· Why not hold Cedars or a plumber liable for such incidents?

· As service providers, there is only so much service they can provide to cover losses from suits. Manufacturers can spread costs easier and more evenly.

· Only manufacturer/seller is in a position to inspect/improve the product.

· P not out of luck though: Can still sue pacemaker manufacturer or hospital for negligence.

Products under Restatement 3d §19 (pp. 902-905)

· A) a product is tangible personal property distributed commercially for use or consumption.
· B) services, even when provided commercially, are NOT products.
· C) Human blood and human tissue, even when provided commercially, are not subject to the rules of this Restatement.
· D) Electricity – when in transit it is a service, once arrived at house it is a product.
HYPO: Sales/Service Transactions. What is a product?

Consumer buys tankless water heater for $6k. Consumer also arranges for installation for $500. The water heater blows up and injures consumer. 

· SPL? Depends!

· What if later discovery shows that the problem was the installer didn’t install the gas shut-off valve competently? Negligence, not SPL.

· What if later discovery shows the problem was that the shut off valve was missing in this particular heater? SPL.

HYPO: Patient gets a filling at the dentist. There is one bill for $600 but internal accounting at office shows $500 is for dentists’ service and $100 for filling material. There is a problem with how the amalgam was mixed in this batch and it causes injury to P. Primarily a service.
When a defect leads to damage to the defective good itself:

· Seeley – CA case. Guy buys a truck that’s a lemon and interferes with work. Wants to sue for SPL.

· Court says no. Only suing for economic loss because of lost work etc. That is the domain of breach of contract (truck not worth what he paid).

· $8m generator on ship. Rod inside comes loose and damages inside of generator. Not allowed to claim SPL because there was only loss to the good itself, not any injury or property damage.

· Delaboux -- Only one case allowed SPL in such a situation. Felt that P deserved compensation, but this is literally the only time that has happened..

CLASS 35 – PRODUCT LIABILITY – MISREPRESENTATION
Misrepresentation

· Can relate to land, but usually relates to products.

· Statement: “Bracelet is 100% 24k gold” or “the land is 45 acres.” Turns out to be 12k//40 acres.

· Fraud and Deceit R§§ 525,526 – requires “scienter.”

· Conscious lie

· Knew the bracelet was 12k gold or that acreage was actually 40.

· “Knows that he does not have the basis for the representation”

· Had no idea what kind of gold it was or what acreage was. Made statement to close the deal.

· “Reckless” disregard for the truth (“lack of confidence in the accuracy of a statement”

· Said it was 24k or 40 acres just by looking at it, realizing that D had never been good at estimating the quality of the gold or the area of property.

· Negligent Misrepresentation §552

· “Should have known” the truth.

· Carelessly mixed up records of one shipment of bracelets or different surveys when D made the statement.

· Innocent Misrepresentation §552C

· Honestly and reasonably believed what turns out not to be true.

· Had a report from manufacturer that gold was 24k/survey said 45 acres.
· (In tort, damages are different between the three and some defenses are different, e.g. contributory negligence is a defense against negligent and innocent representation, but not against fraud/deceit.)

· “Fraud” in the factum
· Misrepresentation as to the character or essential terms of a proposed K inducing assent by someone who:

· Does not know of the misrepresentation and

· Has no reasonable opportunity to discover misrepresentation

· i.e. “Could I have your autograph Lebron?” and gets the signature on a K to buy 45 acres of land.

· AKA entire transaction based on fraud.

· Effect: K is void. The K is rescinded and Lebron gets his $$$ back and any other provable damages.

· “Fraudulent” inducement (99% of fraud cases)
· Most common type of misrepresentation case, where the misrepresentation causes the innocent party to enter into the K.

· i.e. “Lebron, buy this bottle of wine. The wine won a gold medal at the Orange County Fair” when it did not.

· Effect: K is voidable by Lebron (meaning he can choose to keep the wine and sue for what he was promised less what he got, or Lebron can rescind the K and get his $$$ back, and/or sue for any other damages.

Elements of Fraudulent Inducement:

· Misrepresentation of a part or existing face for the purpose of inducing another to rely on it by acting or refraining to act.

· Misrepresentation= An “assertion not in accord with the facts.” (§525)

· Misrepresentation fraudulently made

· Fraud = scienter: Lie; know you don’t know; reckless (§526)

· Misrepresentation “causes” actual reliance by innocent party.

· Change of position; often a purchase or a decision not to purchase. But could be something like not taking a job, etc. (§537)

· Such reliance was “justifiable” i.e. reasonable under the circumstances (§537)

· Reliance cannot be “justifiable” if the fact is not “material.” (R § 538)

·  “Material” means important to a RP in deciding to go forward; or 

·  D knows of its importance to the P, even if it would not be important to a RP.

·  Duty to investigate issues. (R §§ 540, 541)

Misrepresentation of Existing Fact vs. Opinion

· Opinion = “belief w/o certainty as to the existence of a fact” R§538A

· Includes: “judgment as to quality, value or authenticity.”

· More provable the statement is, more likely it will be a fact.

· As opinion is more likely to be considered actionable, and reliance is more likely to be considered justified, if person making the misrepresentation: (also factors in Innocent Misrep)
· “Stands in  . . .  a relation of trust and confidence” 

· Is a “person . . . [with] special skill, judgment or  objectivity” that recipient does not have;

· Is knowingly making the misrepresentation to a person  “particularly susceptible to a misrepresentation of the type involved” or

· Claims to have “special knowledge” that the recipient does not have.

· There is at least one actionable fact in every pure opinion  What is it?

· That it is the speaker’s true opinion: [One who states an opinion] may reasonably be understood as impliedly asserting that the opinion expressed is an honest one and that he knows of no facts that make it incorrect.”  R §§ 525, Cmt c; 539 Cmt. c. 

Puffing
· i.e. “Jiff is the best peanut butter!” “You’re gonna love this Prius!”
· “An intending purchaser may not be justified in relying upon his vendor’s statement of the value, quality, or other advantages of a thing he is intending to sell as carrying with it any assurance that the thing is such as to justify a reasonable man in praising it so highly.”  R§539
Damages
Fraudster sells wine store fake wine for $1000/bottle. Turns out its 2 buck chuck. Store owner has made deal to sell wine for $1500/bottle to a customer. Options for damages?

· 1. Can rescind the K and get all his $ back OR get “the difference between the value of what he has received in the transaction and its purchase price or other value given for it.”; and

· 2. Any other pecuniary loss P can prove R§549(1)(b); and

· 3.“The recipient of a fraudulent misrep in a business transaction is also entitled to recover additional damages sufficient to give him the benefit of his contract with the maker, if these damages are proved with reasonable certainty.” (in this case, the difference between what client would have paid and what was received.)

· CA does not allow #3 damages, even in fraud.

· All JDx restrict a P suing for innocent misrep and negligent misrep to #1 and #2 damages only (see R§§552B and 552C); although the UCC allows #3 damages (consequential damages) if suing for breach of express warranty.

HYPO: Customer describes TV uses and room TV will be in. Salesperson recommends a 65” TV. Turns out to be too big. Misrepresentation?

· No. An opinion. Maybe salesperson gets a higher commission for advising bigger TV, but still reads as an opinion.

HYPO: Homeowner finds painting in the attic. Expert tells him it’s worth at least $5M. Owner buys a Lamborghini. Painting goes to auction and turns out to be a fake worth $50. Misrepresentation?

· Yes. He is “an expert” so in a situation where no one yet knows the truth, the advice of a purported expert can be held as a misrep.

HYPO: Stockbroker tells elderly client “My computer analysis makes me think that it’s time to sell your Apple stock.” She does then stock climbs to new highs. Misrepresentation?

· Potentially, yes. Because of his fiduciary duty to client.

HYPO: Real estate agent predicts that home will double in value in 5 years. Turns out to be worth less 5 years later. Misrep?

· No. “Predictions of future events” generally not actionable.

HYPO: Student gets benefactor to pay for law school and promises to work hard. Benefactor pays then student slacks off and fails out of school. Misrepresentation?

· Depends on mindset/intention of student at time contract was made. If he intended to slack off, then it’s a misrepresentation.

HYPO: Whirlpool promises to deliver 2,000 air conditioners to Target on April 10 and fails to deliver them. Should Target sue for breach of contract or fraud?

· Depends:

· If Whirlpool knew at time K was signed that they could never accomplish the goal, then it is fraud.

· (Plaintiff would usually prefer fraud because you get punitive damages)

· If something unforeseen (ie. labor or parts shortage) arises and causes inability, then breach of contract.

HYPO: Lawyer tells client “The statute has been repealed. It’s legal now!” The statute has not been repealed and activity is not legal. Client spends money on reliance. Fraud or malpractice/negligence?

· If lawyer knew this was not true, it is fraud. 
· If he should have known or didn’t do research, it would be malpractice.

HYPO: Lawyer says to opposing counsel “what’s the number? Let’s settle this.” Opposing counsel says “the minimum my client will accept is $300k.” Opposing client actually said minimum was $250k. Fraud?

· No, because Lawyer is unreasonable in relying on this statement. It is very probable that the $300k is not true so Lawyer is not justified in relying on it.

Syllabus HYPO: Home buyer doesn’t inspect roof leak despite invitation to do so. Turns out there’s a big hole in the roof. Was buyer justified in relying on owner’s statement?

· R§540: “The recipient of a fraudulent misrepresentation of fact is justified in relying upon its truth, although he might have ascertained the falsity of the rep had he made an investigation.”

· R§545A: One who justifiably relies upon a fraudulent misrep is not barred from recovery by his contributory negligence in doing so.

· Note if it was negligent or innocent misrep, there would be a CN offset.

Used car dealer says that a car has AC. Buyer checks it out and discovers that AC doesn’t work. Buys the car anyway. Misrepresentation based on the lack of AC?

· No. R§541: “The recipient of a fraudulent misrep is not justified in relying upon its truth if he knows that it is false or its falsity is obvious to him.”

· Can’t be consciously ignorant and claim that you don’t know something that you do know.

· Obligation of recipient is small: if knowledge of falsity would be obvious to anyone, then he may be barred. But there is no obligation to investigate.

Derry v. Peek (1889) p. 1179

P enticed to invest in railroad under guarantee that engines would be steam powered rather than horse powered. P invests then learns that the steam powered bit had not been fully approved yet.

· Trial court dismisses case b/c board of directors reasonably thought the statement was true. At most it would be negligence, but no fraud. Appeals court reversed.

· Fraud requires deceit to be made:

· Knowingly; or

· Without belief in its truth; or

· Recklessly

· This remains the general rule for fraud cases.

Winter v. PG Putnam Sons (1991) p. 1186

Ps used D’s Mushroom Encyclopedia to identify mushrooms. They eat them and are poisoned.

· P wants to sue under SPL but cannot. Why not?

· Physical book and ideas in the book are separate. The defect was in IP, not the book.
· P claims guidebooks like this are akin to aeronautical charts. Court disagrees – these books are much less technical.

· Why no negligence? Publishers have no duty to review the material they print.

· To establish duty, Rowland Factors used and still come up with no duty.

· Also worry about 1st amendment issues and censorship that might result.

· Books generally off limits for misrepresentation.

· Unlike a personal guide who pointed out mushroom and recommended eating it.

· Note 7: Another exception – where misrepresentation puts another in foreseeable danger (i.e. recommending teacher who is a known molester).

Hanberry v. Hearst Corp. (CA, 1969) p. 1192

P buys shoes recommended in Good Housekeeping magazine, published by D. P slips and claims the shoes are not as advertised. P seeks recovery for negligent misrepresentation.

· Opinion can be actionable if speaker voices it in order to induce another to buy something.

Richard v. A Waldman and Sons, Inc. (1967) p. 1193 (hard to find innocent misrep. Cases and Brain thinks this a bit of an outlier. Likes it for the remedies it enumerates.)

D used inaccurate site plans in selling P land. After buying, P learns that there is not space for the house he had intended to build. D claims innocent misrepresentation.

· Unjust for D to retain “fruits of the bargain” even if statement was made innocently. P awarded difference between land he got and land he thought he was getting.

What is liability for passing along false information? Can TP who receives it sue the first person?

· Yes. If it is foreseeable that the misrepresentation will reach third person, then person 1 can be liable for misrepresentation.

“Bad faith” = test for reasonable reliance. You can be negligent and still reasonably/justifiably rely but not if you acted in bad faith.

LIBEL/SLANDER/DEFAMATION
Duty to Speak/Actionable Silence

1. Active Concealment (R§550)

2. Statement true when made but becomes untrue before transaction is completely executed. R3d
3. Where disclosure is necessary to correct the mistake of the other as to a basic assumption of the K and if the relationship between the parties, custom or trade would reasonably require a disclosure, [or if not doing so would be in bad faith.] §551(2)(e)

4. Where a party makes a misrepresentation not expecting it to be acted upon, but later learns the innocent party will act on it. §551(d)

5. Where the silent party owes a fiduciary duty to the other. §551(a)

a. Fiduciary duty exists when there is a “relation of trust and confident between them” (i.e. doctor/patient, attorney/client etc.)

6. When a misrepresentation is misleading b/c he or she gives only part of the truth or is misleading b/c he or she makes an ambiguous statement. §551(2)(b)

Elements of CL Defamation:

1. A false statement about a person (later we will add a mental state). Must be a PERSON.

a. But sometimes, the defamatory meaning of the statement not clear on its face. 

i. i.e. “Bill spent the night at the Holiday Inn in Des Moines as did Mary.”

2. Communicated to a third party (“Publication”)

i. Published in Washington Post.

3. Harms the reputation of the P. (distrust, hatred, contempt, ridicule, or obloquy)

i. Has caused people to shun Bill.

b. Allegation that the statement referred to the P (“colloquium”)

i. Bill is Bill Clinton, the P.

c. Extrinsic facts which can convey a defamatory meaning (“Inducement”)

i. Bill is married to Hillary and his assistant is named Mary.

d. Allegations as to the particular defamatory meaning conveyed by the statement (“Innuendo”)

i. It was taken to mean that Bill cheated on his wife and spent the night in sexual congress with Mary.

4. Special damages (sometimes, when needed). *Most of the time, harming reputation with a false statement is enough* Damages GENERALLY PRESUMED.

i. Bill was let go as Chair of foundation as part of “Me Too” movement because of the article, losing $1M.

Group Defamation

· R2d §564A: One who publishes defamatory matter concerning a group or class of persons is subject to liability to an individual member of it if, but ONLY IF,

· A) The group or class is so small that the matter can reasonably be understood to refer to the member, or

· B) The circumstances of publication reasonably give rise to the conclusion that there is particular reference to the member.

· SEE SLIDE FOR EXAMPLES FROM COMMENTS (class 37)

Definitions of Libel and Slander

· Libel: “Publication or embodiment in physical form of communication that has the potentially harmful qualities characteristic of written or printed works.”
· Slander: “Spoken words, transitory gestures…” (considered less bad than libel b/c ephemeral.)
· Libel Per Se: When the defamation is obvious on its face, assuming the fact is untrue. E.g. Mayor Garcetti embezzled funds to go to Cabo.
· If not libel per se, must allege colloquium, inducement, an/or innuendo. E.g. Bill Clinton and Mary example (Libel Per Quod).
· Slander Per Se: (very different than libel per se!!!) Certain types of slander for which damages or special harm need not be proven.
· R2d. §570: One who publishes matter defamatory to another . . . is subject to liability to the other although no special harm results if the publication imputes to the other:
i. A criminal offense, as stated in §571, or
1. §571: Anything punishable by imprisonment, regarded by public opinion as involving moral turpitude, 
ii. A loathsome disease, as stated in §572, or
1. §572: Venereal or communicable diseases. Rarely AIDS.
iii. A matter incompatible with his business, trade, profession, or office as stated in §573, or
1. §573: Things that would adversely affect his fitness for the proper conduct of his lawful business, trade, or profession. SEE SLIDE FOR EXAMPLES
iv. Serious sexual misconduct
· The rule states traditionally not applied to imputation of unchastity in a man. Constitutional requirements dictate treatment should be “equal” but this is hard to maintain.
· Special Harm is the loss of something having economic or pecuniary value.
· Special harm must result from the conduct of a person other than the defamer or the one defamed and must be legally caused by the defamation… Loss of reputation alone is not enough to make the defamer liable under the rule stated in this section unless it is reflected in some kind of economic or pecuniary loss.”
· (people thinking you’re a creep at church not enough. Need loss.)
R2d §576: Third Parties: “The publication of a libel or slander is a legal cause of any special harm resulting from its repetition by a third party [including the person defamed] if, but only if,

· The third person was privileged to repeat it, or

· The repetition was authorized or intended by the original defamer, or

· The repetition was reasonably to be expected (most common).

R §577A: Single Publication Rule (SEE SLIDE FOR LONG EXAMPLE, class 37)

· General rule: “Any one edition of a book or newspaper, or any one radio or television broadcast, exhibition of a motion picture or similar aggregate communication is a single publication. (i.e. original defamer not liable if a defamatory article is re-printed elsewhere.)

· As to any single publication, only one action for damages can be maintained.

· If weekly paper itself re-ran the article, then it’s a different story:

· It is the general rule that each communication of the same defamatory matter by the same defamer, whether to a new person or the same person, is a separate and distinct publication for which separate cause of action arises.

Some Notable Privileges
· Anything said in court

· “Fair reporting” – privilege to repeat defamation as long as it is done fairly (as in news)

· Shield Laws – fair reporting privilege allows false information to be passed along in the name of protecting sources.

Elements of a Defamation Claim Against a Public Figure post-NYT/Sullivan

1. A false statement about a public figure criticizing his or her official conduct

2. Communicated to a TP (“Publication”)

3. Harms the reputation of the P (distrust, hatred, contempt, ridicule, or obloquy)

4. Made with NYT malice, i.e. “with knowledge that it is false, or with reckless disregard of whether it was false or not.”

5. Proven by “clear and convincing evidence.”

6. Truth is no longer a “defense”; plaintiff has the burden of proving falsity.

Swinton v. Whitinsville Savings Bank (1942) p. 1173

Swinton bought a house that was infested with termites. He did not realize this until 2 years after purchasing. Claiming “fraudulent concealment.”

· Court says no. Seller had no duty to reveal information even if he knew it at the time of sale.

· Consider this an “arm’s length transaction” so there is no duty. The opposite of a “fiduciary transaction” where there is a duty to reveal. (there are exceptions though)

· In real estate, buyers have the option to inspect before buying. Should do so if they want.

HYPO: Car in accident and bumper falls off. Seller glues it on with super glue and says nothing about it when car is sold to buyer. Fraudulent concealment-misrepresentation claim against seller?

· Yes. R§550: active concealment – “prevents the other from acquiring material information.”

Griffith v. Byers Constr. Co. of Kansas (1973)

Buyers not told that salty soil in new development cannot be landscaped. Find D liable.

· §551(2)(e): duty to correct a mistake of the other party and “because of the relationship between them, the customs in the trade or other objective circumstances, the vendee would expect a disclosure of the facts.”

HYPO: Laidlow v. Organ (1817): Buyer takes advantage of news that blockade will be lifted to buy 4 tons of tobacco before price skyrockets. Seller seeks to void K.

· Find for buyer. Arm’s length transactions: no fiduciary duty. Seller could have investigated.

HYPO: Burton v. Crowed Publishing. Camel ad makes guy in photo look like he has a giant dong.

· Found to be defamatory because it opened P up to ridicule even though some would think it was a compliment. Made a fool out of him nonetheless.

Belli v. Orlando Daily Newspapers, Inc. (1967) p. 945

Paper published 9 year old story saying that a well-known lawyer stuck the Florida Bar with a clothing bill after an attorney conference. Proved to be a false story.

· Trial court dismissed for 12(b)(6) failure to state a claim. Falsely said that it was solely up to the court to determine if the claim is defamatory. WRONG!

· Jury should be able to weigh in as well to decide if a statement is defamatory.

· Important to see what peers think when deciding if a statement harms reputation.

HYPO: In a West Virginia election for DA, in a county deep in Appalachia, in the 1940s one candidate said, “Joe Johnson does not deserve your vote. He practices monogamy, with his wife no less!” Joe lost the election. Defamatory?

· Yes, even if not openly disparaging, a statement can be defamatory if it negatively affects one’s standing in society or causes harm.
Grant v. Reader’s Digest (1945) p. 949

Grant described as “legislative rep for the Communist Party of Mass” in a Reader’s Digest article.

· Doesn’t matter if the only people who find it defamatory are “wrong-thinking” or stupid. 

· BUT at a certain point, if the only people who find it defamatory are a very narrow slice of “wrong-thinking people” it is no longer defamatory.

· But ultimately, you have the right to be judged for what you do, not what people say you do.

Kilian v. Doubleday & Co. (1951) p. 952

D portrayed as a sadistic prison guard over American soldiers during WWII. D printed a supposed first-hand account of abuse in a certain camp.

· Truth is an affirmative defense that D has burden of proving, if needed.

· Does not need to be “absolute truth.” Being “substantially true” is enough.

· If it is a “media defendant” in a case of “public concern,” P has the burden of proving falsity.
Neiman-Marcus v. Lait (1952) p. 957

News article implies that all Neiman-Marcus salespeople are whores or fairies. Too large of a class to uphold defamation.

HYPO: Bindrim v. Mitchell: Participant in nude psychology retreat and wrote fictionalized version of events in which attendees touched each other and Bindrim looked like a fat old man. Defamation?

· Court hesitant to find defamation in a novel, but they do say that if a single person thinks the fictional version is a defamatory portrayal of the real person, it could be defamation. 

HYPO: Davis v. RKO Pictures: Film made about young ruffian who is a lot like the main character her played. His friends all thought the film was based on him even though it was not. Defamation?

· Up to the jury to decide, even if the defamation was unintended.

HYPO: Publication: D sends an email to Lawyer falsely accusing her of bribing a juror. No one else is copied on the email. Defamation?

· No. “Publication for the purposes of defamation is sufficient when the publication is only one person other than the person defamed” Bindrim.

· If one person was copied, then yes.

· What if lawyer prints it and shows it to someone else? Potentially. See §576.

· What if lawyer shows it to someone 3 years later? Under Single Publication Rule, the statute of limitations has probably passed so no defamation anymore.

Carafano v. Metrosplash (2003) p. 977

Actress targeted by someone making fake dating profiles for her. Tries to sue dating website.

· ISPs unlike print publishers – just hosting other people’s posts, so they are not liable for the content posted by other.

· P argues that website was part contributor b/c it guided questions etc. Not enough though. Did not alter or draft answers.

· “Take Down Statutes” change this regarding posting copyrighted material.

· Need to receive request by party that holds copyright.

CONSTITUTIONAL LIMITS ON DEFAMATION

NYT v. Sullivan (1964) p. 987 – Very important SCOTUS case

Police chief in Alabama sues NYT over incorrect coverage of Civil Rights violations in South.

· Could say it’s “substantially true,” but tort law requires it be true in all its particulars by statute.

· Sullivan not named, but he claims everyone reading it will know it refers to him.

· Imposes a bar on public figures/officials unless “actual malice” is proved.

· Require “clear and convincing” evidence of malice (higher than “preponderance”)

· What about colloquium requirement? 

· Don’t require that here.
Extension/Clarification of NYT v. Sullivan:

· “Actual malice” requirement extended to any “public figure” as well as to a “public official.” (i.e. Football coach threw game, admission of Black students at U Miss)

· What are rationales for extending constitutional protections to public figures and public officials?

· Public officials assume that risk by entering public sphere.

· Public figures (celebrities) similarly thrust themselves into public debate. 

· Public figures have better access to media to correct false claims.

· Open questions after NYT:
· 1. What does “reckless disregard” of the truth mean?

· 2. Do the same constitutional limitations apply to private figures?

· Does it matter whether the issue is one of public or private concern?

· 3. Does a public figure/official retain that status regardless of the matter?

· 4. Who has the burden of proof as to truth/falsity?

“Reckless Disregard” for the truth:

St. Amant v. Thompson (1968) p. 997

St. Amant made a televised political speech disparaging Thompson. Trial court awarded damages, Appeals Court reversed finding no “malice” under NYT test. 

· SCOTUS agrees: failed to show “reckless” disregard for potential falsity.

· Serious Doubt Test – Subjective standard. Did this particular speaker have mindset that information could be or is false?

· Not measured by RP standard. Must have evidence that DEFENDANT “entertained serious doubts as to truth or falsity.”

· Problem: encourages ignorance. Might allow recovery in fewer situations because people can lie about knowledge.

· But need to uphold First Amendment. To get true statements, some erroneous statements need to be protected.

· Allow a “reckless” standard to prevent abuse of such situations. If there are obvious reasons to doubt the facts or they are patently absurd, then the speaker can still be liable w/o knowledge of falsity.

Harte-Hank Communications v. Connaughton (1989) p. 1000

Connaughton a candidate for local judge. Paper prints false allegations from a grand jury trial.

· Trial court instructed jury that “reckless disregard” exists if statements were a “departure from journalistic norms.” Incorrect.

· “Malice” for defamation purposes is much stronger than malice in ordinary context.

· A “more extreme departure from professional standards” needed to show “actual malice” or “reckless disregard for truth” concerning a public figure.

· Bad motive alone not enough.

· Need a subjective standard in such cases. “Reckless disregard” cannot be encompassed by a single, objective standard.

· Find for Connaughton – Harte-Hanks made a deliberate decision not to acquire knowledge of facts that might confirm the probable falsity of charges.

· Aka “purposeful avoidance” of knowledge = reckless disregard.

· Judges must decide (question of law) that “clear and convincing” evidence points to actual malice.

· “Clear and convincing” on all elements or just mental state? 

· JUST D’s knowledge. “Preponderance” is enough for other elements in a defamation claim.

“Private Persons”:

Rosenbloom v. Metromedia (1971)

Porn magazine publisher called out by name in radio report after roundup of porn purveyors. Rosenbloom asserts he is a private party, so this constitutes defamation.

· In PA at time, newspapers had a conditional privilege to print as long as not negligent in doing so.

· SCOTUS says this standard is unconstitutional and against First Amendment.

· Shift focus from private/public aspect of people involved to public/private interest of the story.

· Public figures’ access to media doesn’t mean much since it depends on the whims of media coverage.

· If a story is of public concern, private people can be involved.

· Negligence a tough standard here because it is very elusive. Hard to tell what news coverage is “negligent” until time has passed etc.

· Marshall dissent takes issue with “public concern” standard because public opinion impossible to measure. Should limit damages to actual damages and forbid punitive damages. ENTER Gertz:
Gertz v. Robert Welch, Inc. (1974) p. 1010

Gertz framed as a lawyer for communist causes after he represents a boy killed by police. Welch is publisher of these inaccurate articles.

· Turns Rosenbloom on its head. Focus not on nature of event, but nature of person again. If you are a private person, you should not be negligently defamed. BUT if you inject yourself into a public debate, you may not be shielded.

· Adopt an overall negligence standard in deciding whether words are defamatory or not in the given situation.

· Damages: must show actual loss if standard is negligence. BUT if malice is shown, punitive damages may be claimed as well.

· “Involuntary public figure” is possible but rare (i.e. Richard Jewell).

· “General Purpose Public Figures” – Joe Biden, Taylor Swift

· Must act with malice to defame.

· “Limited Purpose Public Figure” Doctrine – Public figure for a limited range of public issues (Dean Waterstone within LLS community)

· If situation not within “limited purpose” then negligence is enough. Don’t need malice.

Rosenbloom/Gertz:

· “If it is a matter of public or general interest, it cannot suddenly become less so merely b/c a private individual is involved.” Rosenbloom
· SEE SLIDE FOR SIDE BY SIDE CHANGES FROM ONE CASE TO THE OTHER
· SEE NEXT SLIDE FOR CHANGES TO SCOTUS JUSTICES IN THESE 3 YEARS
Just to complicate things more:

Dun and Bradstreet v. Greenmoss Builders (we didn’t read)

· Issue was a false statement in a credit report.

· Court said Gertz was private figure AND a matter of public concern case. This case was private figure matter of private concern case.

· As a result, states could impose presumed and punitive damages w/o showing of NYT malice.

Truth or Falsity
· Public official (and presumably public figure) defamation: Ps must prove falsity of statement.

· Private figure defamation Ps: must also bear the burden of proving falsity in cases involving “media defendants” and “matters of public concern.” 

· Rationale? Fear of self-censorship due to large verdicts and an unwillingness to quell debate on important societal matters.

Philadelphia Newspapers Inc. v. Hepps (1986) p. 1026

News article suggested that Hepps (corporate stockholder) had mob ties. Find for news.

· Normally, D has burden to prove that statement is true.

· Change this: in a matter of public concern, P has to prove statement is in fact false.

· Undermines Gertz by increasing burden. Now P has to prove that the statement is false, which can be very difficult.

· Want to protect first amendment (yet again) in murky situations like this. 

PRIVACY - APPROPRIATION
Started with Brandeis’s influential law review article in 1896: People have a right to their likeness and should be free to protect or profit from it.

First case to succeed: Baseball players not being paid for their likenesses on cards.

The Four Privacy Torts:

1. Unreasonable intrusion

2. False light

3. Public disclosure of private facts

4. Appropriation (of NIL)

QUESTIONS:

· Is there a difference between right of publicity and right of privacy, especially with regard to appropriation?

· How to rein in the torts for “we are all public people to a certain degree”? (Rosenbloom)

· What is the effect of the First Amendment on privacy torts?

· Are Prosser’s categories too restrictive in light of invasions of digital privacy?

R2d §652A:

1. One who invades the right of privacy of another is subject to liability for the resulting harm to the interests of the other.

2. The right of privacy is invaded by:
a. unreasonable intrusion upon the seclusion of another, as stated in § 652B; or

b. appropriation of the other's name or likeness, as stated in § 652C; or

c. unreasonable publicity given to the other's private life, as stated in § 652D (“public disclosure of private facts”); or

d. publicity that unreasonably places the other in a false light before the public, as stated in § 652E.

§652B: One who intentionally intrudes, physically or otherwise, upon the solitude or seclusion of another or his private affairs or concerns, is subject to liability to the other for invasion of his privacy, if the intrusion would be highly offensive to a reasonable person.

· Bill collector calls every night at dinner time and at 11:30pm seeking to collect debt.

· Picture of Harvey Weinstein in sex rehab.

· Neighbor 1 installs a camera pointed at Neighbor 2’s backyard b/c he thinks he’s cooking meth.

· Conservative posing as fetal researcher records call with Planned Parenthood r.e. abortions.

§652D: Public Disclosure of Private Facts
One who gives publicity to a matter concerning the private life of another is subject to liability to the other for invasion of his privacy, if the matter publicized is of a kind that:

a. Would be highly offensive to a RP, and

b. Is not of legitimate concern to the public.

“Publicity” vs. “Publication” 
· Publication includes any communication by D to a third person. 
· Publicity means the matter is made public by communicating it to the public at large.
· Should it matter if the statements are true or not? YES. Statements must be true.

§652E: False Light
· One who gives publicity to a matter concerning another that places the other before the public in a false light is subject to liability to the other for invasion of privacy if:

a. The false light in which the other was placed would be highly offensive to a reasonable person, and

b. The actor had knowledge of or acted in reckless disregard as to the falsity of the publicized matter and the false light in which the other would be placed.

· The interest protected by this Section is in the interest of the individual in not being made to appear before the public in an objectionable false light or false position, or in other words, otherwise than he is…

· Plaintiff need not be defamed in Invasion of Privacy. It is enough that he is given unreasonable and highly objectionable publicity that attributes to him characteristics etc. that are false and so is place before the public in a false position.

· Need NYT malice for public figures/officials.  SEE SLIDE FOR MANY EXAMPLES (Class 39)
§652C

· One who appropriates to his own use or benefit the name or likeness of another is subject to liability to the other for invasion of the other.

Dickerson v. Dittmar (2001) (Right of Privacy)
Attorney Dickerson posted name and photo of Dittmar in a newsletter who published under “Fraud DuJour” section. 

· Questions: Does tort exist in CO? If so, whether an appropriation claim requires evidence that the P’s name has exploitable value. Did article constitute constitutionally protected speech?

· Yes, tort exists. But this is more a “right of privacy” issue not “right of publicity,” because Dittmar’s name has no exploitable value.

· How to calculate damages then? (Publicity would be based on value of appropriated material etc.)

· Based on extent of damage to her reputation.

· Why did Dittmar lose? 

· Newsletter is a matter of public concern and is “noncommercial” because Dickerson didn’t sell the newsletter. No “profit motive” on his part.

· So 1st Amendment overrules invasion of privacy.

Keller v. Electronic Arts (SUPP)

College football player Keller sues EA for using his likeness in videogame.

· EA claimed 4 defenses: 

· Transformative use test

· Rogers test

· “Public interest” test (1st A)

· “Public affairs” exemption (1st A)

· Under Brown v. Ent. Merch. Ass’n, videogames were given same protections as books, plays, and movies even though player interacts with the virtual world. (unauthorized bios are allowed)

· Other courts have established that books are similarly “interactive” so that is no reason to deny protection to videogames. People get lost in books and envision all kinds of unusual things that are not on the page.

· Arguments have been made that videogames are not as “newsworthy” as a book or news article. That is of some interest but is insufficient to offset 1st Amendment.

· Transformative element: 

· Winter Bros: “Although they were recognizable, they had been “so transformed” that it is primarily the defendant’s own expression rather than the celebrity’s likeness.”

· (also people weren’t buying the comics b/c of the Bros presence)

· Soup can: Making it into art transforms it, even though likeness is identical.

· 3 Stooges on a Shirt: Photograph is unaltered and people buy the shirt b/c of Stooges.

· Tiger Woods promo: Context and collage-aspect make it transformative enough even though the likeness is very close.

· So what about Keller?

· Despite very minor transformations and usual videogame protections, that’s not enough. People buy the game because of Keller and it’s not newsworthy. 

· Rogers defense: Would a consumer be confused about whether you are endorsing a product? (more of a trademark issue.)

· Difference between you being “in the game” vs. being “on the box of the game.”

· Here, you would not think Keller was endorsing the game.

· All defenses fail. Rule for Keller.

Vana White Case (Right of Publicity $$$)
Samsung commercial uses a robot that is clearly modeled on Vana White in a futuristic ad. White claims her NIL was appropriated b/c robot mirrored her mannerisms/likeness.

· Suing for “right of publicity.”

· Ds argue the robot “wasn’t her likeness.” Not a NIL case.

· Did they “appropriate her identity” though? That would be enough for a violation of “right of publicity.” (Bela Lugosi won on that)

· Court says no but I disagree. Vana loses.

· Can this qualify as “parody”?

· This seems to be a spoof of Vana White, but it is not the message of the ad (buy a VCR).

Hustler v. Falwell (1988) (Parody)
Parody of Campari ad implying Falwell lost his virginity to his mother in an outhouse.

· Should his personal interest in protecting his reputation outweigh freedoms of 1st Amendment? NO!

· Even trying to protect public figures from IIED is not enough.

· The fact the people might find it repugnant only proves that injury would be subjective by nature. Don’t want juries to vote based on their tastes or dislikes.

· No one would take this ad literally.

· Parody: Distortion of truth for the purpose of humor.

· Satire: Something that attempts to arouse disapproval by holding it up to ridicule.

· Satire can be defamatory. Parody cannot.

· Important consideration: would anyone really think this ad is real? No.
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