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General: 
· On exam we want to be analyzing hypo under both CA and model rules - we want to be looking for situations where it would come out differently under each 
· Sources of ethical rules 
· California
· CRPC
· Cal Bus & Prof Code
· Court Decisions 
· California Rules of Court 
· ABA 
· Model Rules 
I. ADMISSIONS  
B&P §6060
(1) Be of the age of at least 18 years
(2) Be of good moral character 
(3) Completed two years of college work or attained equivalent intellectual ability 
(4) Registered within 90 days of beginning law school 
(5) Obtained a J.D. or allowed equivalent 
(6) Passed professional responsibility or legal ethics exam
(7) Passed general bar exam 
· We only need to know (2), (6), and (7)
Good moral character = includes but is not limited to qualities of honesty, fairness, candor, trustworthiness, observance of fiduciary responsibility respect for and obedience to the law, and respect for the rights of others and the judicial process 
In Re Glass (CA case) 
· takeaway/ rule
· Facts - glass was a journalist and fabricated facts and sources for his articles for years, he was under investigation, he was trying to be admitted to NY and did not disclose this information and he withdrew his application, he applies to CA bar 
· Issue - should Glass be admitted to CA bar? 
· Holding and reasoning - CA supreme court did not admit him to the bar, they pointed to the gravity of the wrong, therapy and pro bono hours he did after the fraud were not enough, court said they were not trying to punish but to protect and honesty if fundamental to practice of law, if glass did a fraction of what he did before when he was litigating a case it would be devastating 
CRPC 8.1
(a) Applicant for admission shall not make false statement of material fact (or a statement with reckless disregard as to its truth)
(b) Lawyer shall not knowingly make false statement of material fact in connection with another person’s application for admission 
(c) Obligation to disclose information necessary to correct materially misleading statement (except as protected by confidentiality) 
MR 8.1 bar admission and disciplinary matters 
(a) Application for admission and lawyer in connection with application for admission (or disciplinary matter) shall not knowingly make a false statement of material fact 
(b) Obligation to disclose information necessary to correct materially misleading statement (except as protected by confidentiality) and respond to demand for information 
· Yan says differences here aren't that important, bottomline is that you cant lie on your application to the bar 
II. DISCIPLINE 
CRPC 8.4 misconduct 
It is professional misconduct for a lawyer to 
(a) Professional misconduct to violate or attempt to violate rules or State Bar Act
B&P §6106
Commission of any act involved moral turpitude, dishonesty, or corruption whether committed as attorney or otherwise and whether crime or not (doesnt have to be a crime, and doesnt have to be related to being attorney)
MR 8.4 misconduct 
(a) Professional misconduct to violate or attempt to violate rules (or help others do so)
(b) Commit criminal act reflecting adversely on honesty, trustworthiness, or fitness as a lawyer
(c) - (f) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation / prejudicial to administration of justice / improper influence 
· C - f are boiled down here, not just crime but any act that reflects on dishonesty or professional misconduct 
Newfound focus on discrimination: 
CRPC 8.4.1: Prohibited Discrimination, Harassment and Retaliation 
(a) In representing a client or terminating/refusing to accept client, a lawyer shall not harass or unlawfully discriminate against persons on basis of protected characteristic and unlawfully retaliate  
(b) In relation to law firm’s practice must not lawfully discriminate or harass or permit unlawful discrimination or harassment 
· This can be within the firm like not giving partner to women, or it can be who you choose as client 
MR 8.4(g): engage in conduct that the lawyer knows or reasonably should know is harassment or discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, marital status or socioeconomic status, 
Mahoning County v. Rauzan 
Facts - defendant used OHLEG (ohio law enforcement gateway) system without any connection to law enforcement, this is a felony, when he was accessing system he was not acting as a lawyer or an officer
Holding and Reasoning - he was suspended for 6 months, he was forced to resign as a police chief and could no longer work in law enforcement 
In Re Mountain 
Facts - lawyer was helping a couple adopt, he retained $500 fee from them and gets $250 advance, the couple wants to give the expectant mother money before the birth, lawyer calls mother but tells her to give the baby to a different couple who will pay more money ($17,000), then he goes back to original couple and lies to them and says that the fetus was abnormal and they should not adopt this baby, original couple hires a lawyer to look into situation and this lawyer lies and sais he never represented the birth mother 
Issue - what should discipline be?
Holding and reasoning - he is disbarred 
Drociak v. State Bar 
Facts - when lawyer files something that has clients statements, the client has to sign it and say they have first hand knowledge as to what they were talking about and know it to be true, in this case the lawyer had presigned verification forms that he had the client sign undated, after he could not reach the client he just used one of the pre signed forms and filed it, but it turns of the client had died 
Holding and reasoning -  
Hypo: you are working on case for client. You have drafted complaint but you still need to confirm/clarify a couple of factual allegations before you file. The senior associate has told you to file by the end of the day but you cannot get your client on the phone to confirm, senior associate tells you to use one of the presigned verification forms client had signed before 
· You can't use pre signed form and cant file until confirmation from client 
Reporting Professional Misconduct: 
MR 8.3: A lawyer who knows that another lawyer has committed a violation of the Rules that raise a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority 
CRPC: no comparable rule 
Self Reporting Obligations 
B&P §6068(o) 
(1) Felony charge and conviction
(2) Misdemeanor committed in course of practice, where client was victim, or that invovled dishonesty or other moral turpitude 
(3) Employment/termination of attorney not eligible to practice 
(4) Judicial sanctions except discovery sanctions and monetary sanctions under $1,000
(5) Filing of 3 or more lawsuits within 12 months against attorney or firm for malpractice/wrongful conduct as lawyer
(6) Entry of civil judgment against attorney or firm for fraud, misrepresentation, breach of fiduciary duty, or gross negligence in professional capacity
(7) Discipline imposed by any professional or occupational agency or licensing board, including other state bars and federal courts 
(8) Reversal of judgment for misconduct, grossly incompetent representation, or will misrepresentation  
· We don't need to memorize this list for exam 
· BUT differences between MR and CA rules for mandatory reporting (basically that CA does not have duty to report others and MR doesn't have self reporting ) is testable 
MR = no rule for self reporting 
III. ADVERTISING & SOLICITATION 
Advertising & Solicitation is about communication regarding lawyers services 
Communication = any message or offer made by or on behalf of a lawyer concerning availability of professional employment 
· Once something is labeled as a communication it is subject to the rules for advertising/ solicitation 
Bates v. State Bar of Arizona
· Takeaway - under the first amendment a lawyer cannot be constitutionally disciplined for advertising routine legal services 
· Facts - The advertisement listed the defendants’ fees for the routine legal services offered at their clinic. Subsequently, the Arizona State Bar (State Bar) (plaintiff) filed a complaint against the defendants, as Arizona ethics rules prohibited all advertising by lawyers. The State Bar recommended suspension for each defendant. The defendants sought review of the State Bar’s disciplinary action, arguing that the Arizona ethics rules were unconstitutional.
· Issue -  can a lawyer be constitutionally disciplined for advertising their legal routine legal services? 
· Holding and reasoning - no, lawyer cannot be constitutionally disciplined for advertising routine legal services, but court does that that advertising that is deceptive or misleading is subject to restrain, court discusses the 6 factors that arizona bar used to try to defendant their discipline of the lawyers and basically disagreed with all of them, (1) advertising made law less professional, (2) attorney advertising is inherently misleading, (3) negative effect on administration of justice, (4) undesirable economic effect, (5) adverse effect on quality of services, (6) difficulties with enforcement, 
Ohralik v. Ohio State Bar Association
· Take Away - a state bar may discipline a lawyer for soliciting clients in person without violating the 1st amendment 
· Facts - typical ambulance chasing scenario, lawyer knew of girl who was had been in an auto accident, he went to the hospital and had her sign a retainer agreement, then he also secretly recorded a conversation with her parents, then he had her sign a contingency fee arrangement, then he also visited the home of the passenger who was also injured 
· Issue - can state bar discipline a lawyer for soliciting clients in person? 
· Holding and Reasoning - yes court can discipline clients for solicitation, state doesnt need to prove a specific instance of solicitation cause harm and they can categorically ban it, court said this was invasion of privacy, there was no opportunity for client to take calm reflection or access counter information, (from quimbee = The state has a significant interest in preventing solicitations that involve fraud, undue influence, or intimidation. Face-to-face solicitations are the most likely to involve the types of harm that the state has an interest in preventing) 
In re Primus 
· Takeaway 
· Facts - lawyer from ACLU worked at a non profit, they had meeting to tell people who had been forced to consent to sterilizations about their legal rights, later ACLU was representing sterilization victims, primus told williams (victim) about aclu representing victims and she said she was interested in litigation, then dr she wanted to sue had her sign a release of liability, 
· Issue - 
· Holding and reasoning - court said this was ok, this is on the other end of solicitation as ohralik, aclu was giving presentation whose constitutional rights had been violated, and primus said she was willingly to present people, there was no monetary gain for primus because she was represent for free 
MR 7.1 & CRPC 7.1 Communications Concerning Lawyer’s Service
· Lawyer shall not make false or misleading communication about the lawyer or the lawyer’s services 
· A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement not materially misleading 
· comments : a communication includes any message or offer made by or on behalf of a lawyer concerning the availability for professional employment of a lawyer or a lawyer’s law firm directed to any person 
· Model rules and CA rules same in this category 
CRPC 7.2 Advertisements
· A lawyer may advertise through any media 
· Advertisements must include name and address of lawyer and firm 
· To claim certification as specialist: must be actually certified (by organization that is ABA accredited) and list name of certifying organization  
Specific Rules Regarding Communication - MR 7.2 and CR 7.1 and & 7.2 comments
(1) Can’t suggest ability to improperly influence a government official (like saying you now all the prosecutors and can get them to lessen your sentence) 
(2) Firm names, letterheads, and professional designations are communications
(3) Don't claim to be a certified specialist unless accredited (or to speak another language unless you do) 
(4) An appropriate disclaimer or qualifying language often avoids creating unjustified expectations
(5) Cant pay to play (with exceptions) 
(6) MR: all communications must include the name and office address of at least one lawyer. CRPC: only advertisements 
B&P 6157: Communication directed generally to members of the public and not to specific person
MR 7.3 and CRPC 7.3  Solicitation 
· Lawyer shall not by in person, live telephone or real time electronic contact, solicit professional employment when a significant movie for doing so is the lawyer’s pecuniary gain, unless the person contacted: 
(1) Is a lawyer; or 
(2) Has a family, close personal, or prior professional relationship with the lawyer
· Even when not otherwise prohibited from above, no solicitation if: 
(1) The person being solicited has made known to the lawyer a desire not to be solicited by the lawyer; or 
(2) The solicitation is transmitted in any manner which involves intrusion, coercion, duress or harassment 
1. Hypos with advertising: 
2. Billboard says, “no win, no fee - guarantee” → this is misleading, there are other fees you may have to pay other than to the lawyer, like the filing fee etc
3. Billboard says, “$100 million recovered for our clients - we mean business” → misleading because we dont know how he got this money, is it all from 1 case and he lost all other cases? 
4. Billboard says, “misny makes them pay” → this might be too much of a guarantee and model rules says you cannot make guarantees 
5. Website called, “www.fa$tca$h.com” → word “fast” implies everything will be resolved quickly, CA says you cant promise a fast settlement or fast cash
· Yan says a disclaimer could resolve a lot of these problems 
Miscellaneous B&P rules regarding advertising 
· B&P 6157.3 & 6157.4 = business relationship must be disclosed 
· B&P 6158 = email ad must be factually substantiated 
· B&P 6158.1 = rebuttal presumption that misleading 
· B&P 6159.1 = ads must be retained one year
· B&P 6159.51-52 = dont impersonate Legal Aid
· CRPC 7.3(c) solicitation must be identified as “advertisements” 
Hypos: 
· Prolonged exposure to chemical DNXP causes blood disease, and its used in the manufacturing of certain types of plastics, many plastic workers have contracted the disease, you practice works comp and personal injury and work in town with 4 plastic factories, you want to represent afflicted factory workers
· Can you send letter to workers houses? - yes, because they have time to think/ reflect, no pressure in the moment from lawyer
· Can you send them an email? - court may allow this even though its instant communication, they probably would not feel pressure to respond to an email
· Can you call the workers? - more likely not allowed, no likely that person will not have opportunity for calm reflection and overwhelmed by “fast talk”
· Can you stand outside the factory and hand out your business card? = no you cannot do this, this would be similar to ambulance chaser scenario, you are going directly to the source and having face to face interaction
***need to know difference between advertising and communications - shapero, ohralik etc*** 
IV. COMMENCING AND TERMINATING THE ATTORNEY/ CLIENT RELATIONSHIP 
Lawyers are not public utilities. A lawyer has no general duty to serve anybody who wants legal services and can pay for them. 
A. Pro Bono Rules
MR 6.1 = every lawyer has a professional responsibility to provide legal services to those unable to pay should aspire to 50-hour goal 
· MR 6.2 = from the comment - fulfills pro bono requirement by accepting unpopular matter or indigent or unpopular clients
CRPC 1.0 comment [5] = same + ensure equal access to the justice system for those who because of economic or social barrier cannot afford or secure adequate counsel 
B&P §6080(h) = “never to reject, for any consideration personal … the cause of the defenseless or the oppressed
MR 1.2(b) = lawyer’s representation does not constitute endorsement of client’s views or activities CRCP 1.2 comment [3] = same 
MR 6.3 = lawyer can serve as direct or member of an org apart from law firm in which the lawyer practices, even  if org serves persons having interest adverse to a client of the lawyer, (there is more to this rule, specific rules about  participating in actions of org that would be incompatible with a client)CRPC 6.3 = same  
MR 6.4 = lawyer can be member if an org involved in reform of the law CRPC = no equivalent 
B. Court Appointments: 
MR 6.2 = lawyer shall not seek to avoid appointment by a tribunal except for good cause, including: 
· (a) representation likely to result in ethical violation (like conflict of interest) 
· (b) unreasonable financial burden on lawyer
· (c) client or cause is so repugnant to the lawyer as to be likely to impair client lawyer relationship or lawyer’s ability to represent 
No CRPC equivalent 
C. Duty to Decline and Withdraw
There is a difference between declining from get go and withdrawing 
· Declining much easier than withdrawing 
· Judge must allow you to withdraw, usually super weary allowing someone to withdraw
· There are situations when you cannot withdraw
CRPC 1.16(a) - Mandatory duty to decline (and withdraw) from representation
(1) Know or reasonably should know that client is bringing action, conducting defense, asserting position in litigation, or taking appeal, without probable cause and for the purpose of harassing or maliciously injuring any person
(2) Know or reasonably should know that representation will result in violation of rules; 
(3) Mental or physical condition renders it unreasonably difficult to carry out representation effectively 
(4) The client discharges the lawyer 
· These allow you to leave but judge still has to ok it 
CRPC 1.16(b) Permissive Duty to Decline or Withdraw 
(1) Client insist on presenting a claim or defense in litigation, or asserting a position or making a demand in a non-litigation matter, that is not warranted under existing lawy and cannot be supported by good faith argument for an extension, modification, or reversal of existing law; 
(2) Client either seeks to pursue a criminal or fraudulent course of conduct or has used the lawyer’s services to advance course of conduct that the lawyer reasonably believes was a crime or fraud; 
(3) Client insists that lawyer pursue a course of conduct that is criminal or fraudulent; 
(4) Client by other conduct render it unreasonably difficult for the lawyer to carry out the representation effectively 
(5) Client breaches material term of agreement with, or obligation, to lawyer relating to representation, and lawyer has given client reasonable warning after breach 
· If they dont pay you - but look at 2 cases  below because only sometimes this will get your out 
· Potential obligation that could be broken is withholding information, being truthful, ignoring advice 
(6) Client knowingly and freely assents to termination of representation; 
(7) Inability to work with co counsel indicates that best interests of client likely will be served by withdrawal; 
(8) Lawyer’s mental or physical condition renders it difficult for lawyer to carry out representation effectively 
(9) Continuation of representation is likely to result in violation of rules 
(10) Other good cause 
· These allow attorney to say they want out but judge must agree
· Also should decline if the lawyer cannot represent competently (like if a client comes to you with a big antitrust case and you dont know shit about antitrust you should probably not take it) 
Differences between  mandatory and permissive withdrawals: 
· Ca and model rules almost the same but model rules have a couple extra times when you can withdraw but not super important because CA has the catch all of “other good cause” 
· Unique provisions in MR 1.16(b) 
· Withdrawal can be accomplished without material adverse effect on client; 
· Client insists on taking action lawyer considers repugnant or with which lawyer has fundamental disagreement 
· Representation will result in an unreasonable financial burden on lawyer or has been rendered unreasonably difficult by the client
· Unique provisions in MR 1.16(a) 
· Lawyer knows or reasonably should know that client is brining action, conducting defense, asserting position, or taking appeal, without probable cause and for purpose of harassing or maliciously injuring any person 
In re Shalant = a lawyer can be subject to discipline for improperly threatening to terminate a representation 
Necessary Steps: 
MR & CRCP 1.16 
1. Lawyer can’t unilaterally withdraw without court’s permission; 
2. Lawyer must not terminate representation until they have taken reasonable steps to avoid reasonably foreseeable prejudice to the rights of the client 
· Like making sure the client has enough time to find another attorney
3. All materials and property must be promptly released; 
· Also must get other attorney up to speed / cant hold property as ransom to get paid 
4. Prompt refund of fee paid in advance that has not been earned 
Hypo: 
You have a client in a workers comp matter, according to settlement agreement the company sends you the check once a month, you deduct 10% from each check as your legal fee and send the rest to client, one day you realize the company has been sending twice the amount client was entitled to, client just says you shouldn't rock the boat 
· Mandatory duty? - maybe because they are asking you to engage in criminal conduct, you should at least counsel him not to do it but 
· Permissive duty? - there is a permissive duty because client is asking you to use the court fraudulently, so you could go to the judge and ask to withdraw but you cant say its because you client wants you to commit larceny you have to say something like my ethical duty means i have to withdraw 
D. Lawyer Gets Fired 
Generally client always has a right to fire their lawyer 
· Sometimes judge wont allow it if the client is only firing their lawyer to delay the trial process
Contingency fees and firing: 
· If you are working a case for a contingency fee and you get fired after years of working on it that suxxx, sometimes courts will allow quantum meruit situation and you will get some money but you dont get paid for the hours you worked its more what you would have got if you won (i imagine they rarely do this though) 
V. MAINTAINING THE ATTORNEY CLIENT RELATIONSHIP 
A. Prospective Clients
CRPC 1.4.2 = A lawyer who knows or reasonably should know know that the lawyer does not have professional liability insurance shall inform a client in writing at the time of the client’s engagement of the lawyer that the lawyer does not have professional liability insurance 
· No MR equivalent 
Duties to Prospective Clients (Even if lawyer is not retained) 
MR & CPCR 1.18
· You owe duty of competence and confidentiality 
· (there will be more on these duties in the outline below) 
· This can become an issue in something like a divorce proceeding where one party has consultations with all the lawyers in town and now the other party cannot hire them (soprano clip - also think tom and shiv) 
Exceptions: CRPC Comment [2] 
· A person who by any means communicates information unilaterally to a lawyer, without reasonable expectation that the lawyer is willing to discuss the possibility of forming a lawyer-client relationship or provide legal advice is not a “prospective client” 
· Nor is a person who discloses information to a lawyer after the lawyer has stated his or her unwillingness or inability to consult with the person 
· Nor is a person who communicates information to a lawyer without a good faith intention to seek legal advice or representation 
· MR equivalent ??? 
B. When does the lawyer/client relationship begin? 
· With a written agreement - like contract / retainer 
· With an implied agreement 
· Client behaved in such a way that a reasonable person in the lawyer’s position would believe that she was being asked to provide legal services 
· Lawyer behaved in a way that a reasonable person in the client’s position would believe that the lawyer has either agreed to provide legal services or at least not refused to do so 
· Once relationship is formed then all the duties that we talk about come up 
C. Scope of Representation 
MR & CRPC 1.2 - Scope of Representation & Allocation of Authority 
· Client determines duration, scope, and objectives of representation [but these can be limited if reasonable and with client’s informed consent]; 
· Objectives = why they need the lawyer, also client can say I don't want to go to trial on this  want to settle 
· Lawyer generally determines means by which objectives of representation are to be pursued; 
· Lawyer plans the strategy, but sometimes issues arise with disagreement of strategy like if the defendant wants to take the stand and the lawyer disagrees, or client wants lawyer to aggressively across examine a witness  
· Lawyer must consult with client about means by which objectives are to be pursued; 
· Client can implicitly authorize certain actions to carry out representation; 
· A lawyer must abide by a client’s decision whether to settle a matter and in a criminal case whether to enter a guilty plea, waive a jury trial, and testify 
CRPC 1.2.1 [advising or assisting the violation of law] (MR equivalent?) 
· A lawyer shall not counsel a client to engage, or assist a client in  conduct that the lawyer knows is criminal fraudulent, or a violation of any law, rule, or ruling of a tribunal
· But a lawyer may (1) discuss the legal consequences of any proposed course of conduct with a client and (2) counsel or assist a client to make a good faith effort to determine the validity, scope, meaning, or application of a law, rule, or ruling of a tribunal 
· Example; you are meeting with a client and based on their questions you can tell they are trying to avoid paying taxes, you have to counsel them to try to not engage in that conduct, they cant use your legal advice to figure out the best way to avoid paying taxes, but you can give advice to achieve their goal lawfully 
CRPC 3.1 Meritorious Claims (MR equivalent?) 
· A lawyer must not
· (1) bring or continue an action, conduct a defense, assert a position in  litigation, or take an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person; or
· (2) present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a good faith argument for an extension, modification, or reversal of the existing law
· (a lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, or involuntary commitment or confinement, may nevertheless defend the proceeding by requiring that every element of the case be established) 
· (basically you have to withdraw if you think your client is bringing a frivolous claim with no basis in law) 
B&P §6106.1: advocating the overthrow of the Government of the United States or of this State by force, violence, or other unconstitutional means, constitutes a cause for disbarment or suspension 
D. Communications to Clients 
MR & CRPC 1.4 Communications 
· A lawyer must: 
· (1) Promptly inform the client of any decision or circumstances with respect to which disclosure or the client’s informed consent is required 
· (2) Reasonably consult with the client about the means by which to accomplish the client’s objectives in the representation
· (3) Keep the client reasonably informed about significant developments relating to the representation including promptly complying with reasonable requests for information and documents; 
· (4) Advise the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law; 
· (b) Explain a matter to the extent reasonable necessary to permit the client to make informed decisions regarding the representation 
· A lawyer may delay transmission of information to a client if the lawyer reasonably believes that the client would be likely to react in a way that may cause imminent harm to the client or others
· A lawyer’s obligations under this rule to provide information and documents is subject to any applicable protective order, non-disclosure agreement, or limitation under statutory or decisional law 
CRPC 1.4.1 communications
· A lawyer shall promptly communication to the lawyer’s client: 
· (1) all terms and conditions of a proposed plea bargain or other dispositive offer made to the client in a criminal matter; and 
· (2) all amounts, terms, and conditions of any written offer of settlement made to the client in all other matters 
Missouri v. Frye 
· Takeaway - the sixth amendment requires defense counsel to communicate to a defendant formal plea offers from prosecution 
· Facts - defendant was arrested for driving with revoked license, prosecute offered 2 plea bargains where his sentences was only like 10 days to 90 days, but the prosecutor said that plea deal expire within a few weeks, lawyer never communicated to defendant and so he didn’t get the plea deals, he ended up pleading guilty and getting like 3 year sentence
· Holding and reasoning - defense counsel had duty to communicate plea deals 
MR & CRPC 1.15 Safekeeping Property 
· All funds received or held by lawyer for the client must be deposited in one or more identifiable bank accounts labeled “trust account” maintained [in the state of ca] 
· No commingling of lawyer’s assets with client assets
· Lawyer must deposit into the client trust account legal fees and expenses that have been paid in advance, to be withdrawn by the lawyer only as fees are earned, or expenses incurred
· Upon receiving funds or other property in which a client has an interest, the lawyer must promptly notify the client or third person and promptly deliver to the client any funds or other property 
· When lawyer is in possession of property in which two or more persons claim interests, the property shall be kept separate by the lawyer until dispute is resolved 
2023 Amendments to CRPC 1.4 & 1.15 
· CRPC 1.15(d)(1) now provides that when a lawyer receives funds or other property, the lawyer must, absent good cause, notify the client or other person entitled to the funds or property of that fact no later than 14 days of receipt 
· CRPC 1.15(d)(7) requires a lawyer to “promptly distribute any undisputed funds or property”
· CRPC 1.1.5(f) provides that unless agreed in writing by the client, funds must be distributed within 45 days of the time those funds or property become undisputed 
· Comment [1] to CRPC 1.4 clarifies that “a lawyer’s receipt of funds on behalf of a client requires communication with the client pursuant to CRPC 1.15, and ordinarily is also a significant development requiring communication with the client pursuant to this rule” 
CRPC 1.8.10 = a lawyer shall not engage in sexual relations with a current client who is not the lawyer’s spouse or registered domestic partner, unless a counsensual sexual relationship existed between them when the lawyer-client relationship commenced 
Hypo: at superbowl party some rando corners you and starts asking you legal questions about their life situation, has a relationship been formed? 
· Did “client” act as if they were consulting with lawyer in professional capacity? 
· Did client share confidential information? 
· Context - it was a friend of a friend at a superbowl party so this goes more toward no relationship 
Summary / consequences if relationship is formed / rules that you are now bound by: 
· MR / CRPC 1.1 duty of competence 
· MR / CRPC 1.3 duty of diligence/promptness
· MR / CRPC 1.2 scope of authority between client/lawyer 
· MR / CRPC 1.4; CRPC 1.41 duty of communication 
· Others that are further on the outline ( that we had not covered yet in the course) 
· Duty of confidentiality MR / CRPC 1.6; B&P 6068(e) 
· Conflicts of interest/ disqualification MR / CRPC 1.7-1.12
· Potential malpractice liability 
· Attorney/client privilege; work product 
· No contact rule MR / CRPC 4.2 
VI. COMPETENCE 
MR 1.1 Competence 
· A lawyer shall provide competent representation to a client.
· Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation. 
· [Comment 1] competence is relative, how competent someone is for a specific case can take into account different things: 
· Complexity 
· Specialized nature of matter; 
· Lawyer’s experience; 
· Lawyer’s training and experience in the field in question
· Preparation and study lawyer can give the matter 
CRPC 1.1 Competence 
· A lawyer must not intentionally, recklessly, with gross negligence, or repeatedly fail to perform legal services with competence. 
· Competence means to apply (1) learning and skill and (2) mental, emotional, and physical reasonably necessary to perform legal services 
CRPC 1.1(c) competence 
· A lawyer without sufficient learning and skills may provide competent representation by: 
· (1) associating with or, when appropriate , consulting another (competent) lawyer; 
· Acquiring sufficient learning and skill before performance is required; 
· Referring the matter to a (competent) lawyer 
A. Limiting Liability 
CRPC 1.8.8: 
· lawyer cant contract with prospective client to limit liability for professional misconduct
· Lawyer cant settle potential liability claim based on professional malpractice unless client is (1) represented by independent counsel; or (2) advised in writing to seek independent counsel and given reasonable opportunity to do so 
MR 1.8(h)(1)
· Lawyer must not prospectively limit liability for professional misconduct unless client is independently represented in making the agreement  
B. Supervisor and Subordinate Lawyer Responsibilities 
MR & CRPC 5.1 & 5.3 supervisor responsibilities 
· 5.1(a) & 5.3: partners/managers must make reasonable efforts to ensure firm has effective measures giving reasonable assurance that lawyers and nonlawyers conform to professional rules 
· 5.1(b) & 5.3: lawyer with direct supervisory authority over another must make reasonable efforts to ensure other lawyer or nonlawyer conforms to professional rules 
· 5.1(c) & 5.3: lawyer responsible for another’s violation of the rules when (1) ordered or ratified conduct; or (2) was partner/manager/supervisor when consequences could have been avoided or mitigated but failed to take reasonable remedial action 
MR & CRPC 5.2 Subordinate Lawyer’s Responsibilities
· Lawyer bound by rules of professional conduct notwithstanding that lawyer acted at another’s direction 
· Subordinate lawyer does not violate rules when lawyer acts in accordance with supervisor’s reasonable resolution of an arguable question of professional duty  
MR 1.1 [comment 8]: “to maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law and its practice, including the benefits and risks associated with relevant technology…” 
VII. DILIGENCE 
MR 1.3 Diligence : A lawyer must act with reasonable diligence and promptness in representing a client 
CRPC 1.3 Diligence: a lawyer must not make intentionally, repeatedly, recklessly or with gross negligence fail to act with reasonable diligence in representing a client 
MR comments [2-5]
· Work load must be controlled 
· “Perhaps no professional shortcoming is more widely resented than procrastination”
· Representation must be carried through to conclusion
· Consult re. Possibility of appeal 
· Document termination of representation 
· Maintain succession plan 
Hypo: you file summary judgment motion last month and defendant response is due at the end of the week, but defense calls you and asks for two week extension because his wife has gone into labor 
· You should grant extension because you never know when you will need extension 
ME 1.3 
· [comment 1]: a lawyer must zealously act with commitment and dedication to the client, notwithstanding opposition, obstruction, or personal inconvenience. But is not bound to press for every advantage that might be realized for a client. Lawyer may have authority to exercise professional discretion in determining means by which matters should be pursued. Not required to use offensive tactics or preclude treating persons involved in the legal process with courtesy and respect 
· [comment 3] lawyer may agree to reasonable nonprejudicial requests for postponement 
VIII. UNAUTHORIZED PRACTICE OF LAW
In re Naderi
· Takeaway 
· Facts - attorney was licensed in CA but providing services in south carolina, and not licensed in south carolina, they had client sign a retainer and promised to help get modification of home loan and he paid the lawyer like 3k, but then they didnt get the modification and bank tried to foreclose on his house and person had to file for bankruptcy, respondent never appeared at disciplinary hearing
· Holding and reasoning - south carolina rules applied to him even though he was not barred in south carolina and had identified himself as a paralegal, they also disabrred him south carolina even though he was never barred in south carolina (because disbarring someone means they have to report it in other states where they are licensed like CA), 
MR 5.5 Unauthorized practice of law 
· Lawyer admitted to practice in jurisdiction must not practice law in another jurisdiction in violation of regulation of the legal profession in that jurisdiction or assist another in doing so 
· Lawyer not admitted to practice in jurisdiction must not (1) establish an office or other systematic and continuous presence for the practice of law; (2) hold out to the public that lawyer is admitted to practice law 
CRPC 5.5;  B&P 6125-26
· Layer admitted to practice law in CA must not (1) practice law in a jurisdiction where to do so would be in violation of regulations of the profession in that jurisdiction; ir (2) knowingly assist a person in the authorized practice of law in that jurisdiction 
· Lawyer not admitted to practice in CA must not establish or maintain a resident office or other systematic or continuous presence in CA for the practice of law 
· Lawyer not admitted to practice law in CA must not hold out to the public or otherwise represent that the lawyer is admitted to practice law in CA 
· Bus & prof code 6125-26: it is a crime to practice law in CA unless the person is an active member of the state bar: jail + fine + restitution + error rectification + investigation cost + punitive damages
What is the practice of law? 
· Some definitions but are not helpful = “acts … which lawyers have customarily have carried on from day to day through the centuries” / “doing and performing of services in a court of justice in any manner … throughout its various stages …” 
· Examples of what is practice of law: 
· Conducting an oral argument on behalf of client
· Giving advice on how to structure probate expenses to avoid being contested by family member (if its legal advice)
· Negotiating a plea bargain with prosecutor 
· Examples of what is NOT practice of law 
· Drafting legal brief to be filed in court 
· Real estate broker discussing whether a roof leak should be disclosed on necessary disclosure form 
· Selling legal forms (if you dont give them advice about the forms)
CRPC 5.3.1 disbarred, suspended, resigned or involuntarily inactive lawyers 
· Cant render legal consultation or advice to client 
· Cant appear on behalf of a client in any hearing or proceedings or before any judicial officer, arbitrary, mediator, court, ..etc
· Cant appear as representative of client at deposition or other discovery matter 
· Cant negotiate or transact any matter for or on behalf of client with third praties 
· Cant receive, disburse, or otherwise handle client funds
· Cant engage in activities that constitute the practice of law 
· Can … 
· Can perform legal work of a preparatory nature, including legal research, assembling data and other necessary information, draft pleadings, briefs, and other similar documents;
· Can direct communication with client or thirties parties about scheduling,
· billing, updates, confirmation of receipt or sending o correspondence and messages;
· Can accompany an active lawyer in attending a deposition or other
· discovery matter to provide clerical assistance.
· Written notice required to State Bar and each affected client [with small carve out for office maintenance; courier/catering/reception services]
Hypos: 
1. Chris lost the use of his right leg when a nurse gave him improper medication at a hospital. He hired Lawyer Larry to represent him. The case went to trial and was lost. Lawyer Larry (1) failed to consult with an expert on hospital operations (who could have testified that the number of nurses at the hospital was insufficient to give proper care); (2) used only one expert medical witness when the jury might have been more impressed had multiple medical experts testified; (3) failed to find out whether there were any eyewitnesses to the improper administration of medicine.
a. (2) is probably not malpractice but (1) and (3) could be 
2. Assume Chris is a resident of Florida. After his ordeal with Lawyer Larry, he went on reddit page dedicated to Florida legal questions and asked for legal advice about whether he should sue Lawyer Larry for malpractice. Lawyer Carlos, a California lawyer, was poking around Reddit when he saw Chris’s question. Carlos direct messaged Chris, informing him that Lawyer Larry’s conduct was indeed actionable and that it was not too late to sue because the statute of limitations for legal malpractice is four years. In fact, in Florida the statute of limitations is three years. Thinking he had more time, Chris did not get around to suing Lawyer Larry until several months later, at which point the three-year statute of limitations had run.
a. Getting statute of limitations wrong is perfect example of malpractice 
b. For this to be malpractice  a legal relationship needs to have been formed - probably yes because client is thinking this is legal advice (its a pay about advice about law) 
3. Assume Lawyer Carlos met with Chris, admitted that he had gotten the statute of limitations issue wrong, and offered to pay Chris $15,000 out of his own pocket. That was more than Chris would likely have received in a malpractice lawsuit against his original Florida lawyer. Chris accepted the offer and signed a form that released Carlos “from all further responsibility and liability” and included a promise by Chris that he would not report Carlos’s mistake to the California Bar.
· What if instead of giving Chris legal advice, Carlos shared a link to Carlos’s website, where Carlos had a blog post about the elements of legal malpractice claims and how potential victims should go about bringing their claims?
· Can condition a settlement on client not reporting you to the bar 
· You can settle malpractice claims in CA but requires you to tell them they should consult with another lawyer 
· Party link website is not legal advice 
MR & CRPC 5.4 Professional independence 
· No sharing fees with a nonlawyer 
· No partnership with nonlawyer to practice law 
· Cant have nonlawyer own interest in law practice, nonlawyer as corporate director, nonlawyer with right to direct or control professional judgment of lawyer 
· Duties are to client, notwithstanding who recommends employs, or pays the lawyer: can’t allow payer to direct or regulate professional judgment 
MR & CR 5.6 Agreeing to restrictions on right to practice 
· MR & CRPC: lawyer must not enter agreement that restricts right of lawyer to practice after termination of the relationship 
· MR & CRPC: lawyer must not enter agreement that restricts lawyer’s right to practice as part of settlement 
· CRPC: CA: lawyer must not make agreement that precludes reporting violation of CRPC 
IX. FEES
Different types of fees: 
· Fixed flat fee
· Post hoc billing
· Hourly fee - the billable hour 
· Inefficiency, keeps client in the dark, more expensive, discourages communication 
· Contingency fee
· “True” retainer fee
· Hybrid methods 
A. Written Fee Agreements 
MR 1.5 Written Fee Agreements
· The scope of the representation and basis for rate of the fee and expenses mus tbe communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation … 
· Except when the lawyer will charge a regularly represented client on the same basis or rate 
· Any changes in the basis or rate of the fee or expenses shall also be communicated to the client 
B&P 6148 Written Fee Agreements 
· When reasonably foreseeable that total expense to a client, including attorney fees, will exceed $1,000, the contract for services must be in writing and establish
· (1) any basis of compensation including, but not limited to, hourly rates, statutory fees, or flat fees, and other standard fees and charges applicable to the case 
· (2) the general nature of the legal services to be provided to the client 
· (3) the respective responsibilities of the attorney and the client as to the performance of the contract 
· Failure to comply with any provision of this section renders the agreement voidable at the option of the client, and the attorney shall, upon the agreement being voided, be entitled to collect a reasonable fee 
· Does Not have to be in writing if its: 
· Emergency
· Arrangement implied from previous representation 
· Client states in writing no fee required after full disclosure B&P 6148
· Client is corporation 
B. Excessive Fees (and billable hour) 
MR 1.5 Excessive Fees 
· A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses 
CRPC 1.5 Excessive Fees
· A lawyer shall not make an agreement for, charge, or collect and unconscionable or illegal fee 
Wheeler v. Scott 
· Takeaway - cant just look at time when billing have to take in account other factors 
· Facts - Scott retained Wheeler to defend him in a foreclosure action filed by United Oklahoma Bank, after 5 months Scott was billed for 525 hours at a total of almost 55,000. And Scott paid, after another 5 months scott was billed for 755 hours at total of 85,000 and he did not pay. Bank moved for summary judgment, and wheeler said he would withdraw as his attorney if he was not paid and scott refused, wheeler didnt withdraw but sent a first year associate to oppose the motion, when motion was granted wheeler withdrew and scott got new counsel, wheeler brought suit for unpaid fees, and scott said fees were excessive 
· Holding and reasoning - court found the fees were excessive, court when through 12 factors (below), 
Excessive Fee Factors: 
1. Time and labor 
a. In wheeler court thought lawyer focused way too much on the time factor and how many hours were spent 
2. novelty/difficulty 
a. In wheeler - foreclosure thing was easy 
3. Skill needed
a. In wheeler didn't require  a lot of skill 
4. Loss of opportunity for other employment 
a. No opportunity cost lost
5. Customary fee
6. Contingent 
a. Could be higher if its contingency fee 
7. Time limitations
a. No time limitations by client 
8. Amount involved/results
a. If case involved millions of dollars could be basis for higher fee but that is not the case in wheeler 
9. experience / reputation/ ability
a. If layer has good rep
10. Undesirability of case
11. Casual or regular 
a. Length of professional relationship between client and attorney 
12. Similar cases  
a. Look at fee in similar cases 
Excessive fees hypos: 
1. You bill in increments of 1/10 of an hour (6 minutes). You take five two-minute calls and bill .5 of an hour total.
a. This is super fact specific - is it all one client ? or all different clients?, were all calls in one day or each call happens on a different day? 
b. This one really depends 
2. Your law office is in Riverside. You schedule three hearings in three different cases on the same day in L.A. Superior Court, all right after one another. It takes you 4 hours total. If the hearings were on separate days, it would have taken 4 hours for each. Can you bil each client 4 hours?
a. NO - if it only took you 4 hours then you can only bill out 4 hours total 
3. Client X agrees to pay your travel time to a deposition in Miami. It takes 6 hours to get from LA to Miami. While you are on plane flight for Client A, you do 5 hours of work for Client B. Can you bill A for 6 hours and B for 5?
a. NO - aba says you cant and you have to split time so you can only bill out 6 hours in total and cant double bill 
4. You finish a complex case which gets you some notoriety. A similarly situated client retains you. It took 25 hours to prepare the complaint for the first client. It would take only 5 hours to mark up a complaint for a new client. Can you bill a new client 25 hours – the amount it would take you to draft the complaint from scratch?
a. No 
Board of Professional Responsibility Wyoming State Bar v. Casper 
· Takeaway - lawyer must exercise business judgment when billing 
· Facts - Client is claiming overbilling , Lawyer billed for same thing twice, or would bill 15 minutes for signing one document - over used the 15 minute minimum time increments, Lawyer: billed for tasks she did not perform, billed twice for the same activity, billed for tasks already completed, billed for tasks that shouldn't have been billed, complete failure to exercise business judgment 
· Holding and reasoning - lawyer violated rules, client can't be billed for more time than spend on client’s behalf, invoices must accurately described legal services, lawyer must exercise business judgment, time periods for billing may be rounded up to the nearest tenth or near quarter, overhead expenses generally should not be billed, multiple client should not be billed for the same hours, recycled work product should not be billed to new client 
How to prevent fee disputes/ dealing with fee disputes 
· Don't ignore red flags in client meetings (client tells you they fired their last 3 attorneys for fees) 
· Draft detailed retainer agreement 
· Avoid surprises - be mindful of scope 
· Communicate 
· Create mechanisms to address fee disputes 
· Be wary of fee disputes 
C. True Retainer Fees 
CRPC 1.5 (d) “true” retainer fee 
·  A true retainer is a fee that a client pays to a lawyer to ensure the lawyer’s availability to the client during specified period or on a specified matter, but not to any extent as compensation for legal services performed to be performed 
· A lawyer may make an agreement to charge, or collect a fee that is denominated as “earned on receipt” or “non-refundable” or in similar terms, only if the fee is a true retainer and the client agrees in writing after disclosure that the client will not be entitled to a refund of all or part of the fee charges 
***with fees keep CRPC 1.15 (safe keeping of property) in mind***
D. Referral Fees
MR 1.5(e) Referral Fee Must be Based on Performance 
A division of a fee between lawyers who are not in the same firm may be made only if: 
(1) The division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation 
(2) The client agrees to the arrangement, including the share of each lawyer will receive, and the agreement is confirmed in writing; and 
(3) The total fee is reasonable 
CRPC 1.5.1: Pure Referral Fee Permissible When: 
(1) Lawyers enter into a written agreement to divide the fee: 
(2) Client has consented in writing … after a full written disclosure of: (i) the fact that a division of fees will be made (ii) the identity of the lawyers or law firms that are parties to the division; and (iii) the terms of the division; and 
(3) Total fee charge by all lawyers is not increased solely by reason of the agreement to divide fees
MR / CRPC 7.2 Referral Fees to Nonlawyers
A lawyer shall not compensate, give or promise anything of value to a person for recommending the lawyer’s services except that a lawyer may: 
· (2) pay the usual charges of a legal service plan or not for profit or qualified lawyer referral service; 
· (4) refer clients to another lawyer or a nonlawyer professional pursuant under an agreement that provides for the other person to refer clients or customer to the lawyers, if (i) the reciprocal referral agreement is not exclusive; and (ii) the client is informed of the existence and nature of the agreement; and 
· (5) give nominal gifts as an expression of appreciation that are neither intended nor reasonably expected to be a form of compensation for recommending a lawyer’s services 
E. Contingency Fees 
Contingency fee arrangement = lawyers receive a percentage of the monetary amount (plus fees) that their client receives when they win or settle the case 
· Pros = facilitates access to justice, lawyer and client interest are generally aligned, spreads risk of loss, encourages lawyers to bring only meritorious cases;
· Concerns = more expensive to client, heightened risk of unreasonable fees, increase in litigation Limited competition, Settlement trouble 
B&P 6146: Cap on contingency fees in medical malpractice cases (we dont need to memorize all these numbers but just know that medical malpractice is one that is capped) 
· 40% of the first 50,000 recovered
· 33.3% of the  next 500,000 recovered
· 15% of any amount which the recovery exceeds 600,000
MR & CRPC 5.4 Professional independence (this is also written above but i wrote it here again)
· No sharing fees with a nonlawyer 
· No partnership with nonlawyer to practice law 
· Cant have nonlawyer own interest in law practice, nonlawyer as corporate director, nonlawyer with right to direct or control professional judgment of lawyer 
· Duties are to client, notwithstanding who recommends employs, or pays the lawyer: can’t allow payer to direct or regulate professional judgment 
B&P 6147 CA Contingency fee requirements 
· Must be in writing (MR and CRPC) 
· Include agreed on contingency fee rate and how it will be calculated 
· Details on how disbursements and costs will affect contingency fee and the client’s recovery 
· Explanation of what costs client might be responsible for not covered by contingency fee or in event of loss
· Statement that fee is not set by law but is negotiable between attorney and client 
MR 1.5 and CRPC 1.5(c) restrictions on Contingency Fees
· No Contingent fee in a family law matter, the payment or amount of which is contingent on the securing of a dissolution or declaration of nullity of a marriage or upon the amount of spousal or child support or property settlement 
· No Contingent fee for representing a defendant in a criminal case
· Contingency fee agreement may not require that attorney consent to settlement or require payment to attorney in lieu of contingency fee 
(there is slide on litigation financing but he said he wont test on it) 
F. Lawyering Providing Money to Client 
MR 1.8(e) 
A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that
(1) A lawyer may advance court costs and expenses of litigation, the repayment of which may be contingency on the outcome of the matter; 
(2) A lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client; and 
(3) A lawyer representing an indigent client pro bono, a lawyer representing an indigent client pro bono through a non profit legal services or public interest organization and a lawyer representing an indigent client pro bono through a a law school clinical or pro bono program may provide modest gifts to the client for food, rent transportation, medicine, and other basic living expenses, the lawyer: 
(i) May not promise, assure or imply the availability of such gifts prior to retention or as an inducement to continue the client-lawyer relationship after retention 
(ii) May not seek or accept reimbursement from the client, a relative of the client or anyone affiliated with the client; and 
(iii) May not publicize or advertise a willingness to provide such gifts to prospective clients 
CRPC 1.8.5 Payment of personal or business expenses incurred by client 
(a) A lawyer must no directly or indirectly pay or agree to pay, guarantee, or represent that the lawyer will pay the personal or business expenses of a prospective or existing client 
BUT… 
· Loans/advances 
· After a lawyer is retained, can agree to lend money to client based on written promise to repay loans; 
· Advance cost of prosecuting or defending a claim or action, or of otherwise protecting or promoting the client’s interests, repayment of which may be contingent on outcome; 
· Payments
· Pay costs of prosecuting or defending a claim or action or, of otherwise protecting or promoting the interests of an indigent person in matter where lawyer representing client 
***this is a  big deviation from the model rules because model rules says no referral fees 
X. ATTORNEY-CLIENT PRIVILEGE AND CONFIDENTIALITY 
In this section there are 3 different categories: 
1. Work product doctrine 
2. Attorney client privilege 
3. Ethical duty of confidentiality 
Work-Product Doctrine: Cal Civ Proc. Code §2018.030(a) 
· Attaches to documents / other tangible things (emails and texts) 
· Created in anticipation of litigation (as opposed to ordinary course of business) 
· Includes potential litigation 
· Includes transaction documents (deal memos)
· By or for counsel or at counsel’s direction 
Attorney-Client Privilege: Cal Evidence Code 954
The client whether or not a party, has a privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between client and lawyer 
· Basic thing for us in our class is that this is only invokes in a judicial proceeding where there is subpoena power and threat of contempt 
Made in Confidence; Evid Code 952
Disclosed to no third persons other than those who are present to further the interest of the client in the consultation or to whom disclosure is reasonably necessary for the transmission of the information or the accomplishment of the purpose for which the lawyer is consulted 
· Was there a reasonable expectation of privacy? 
· Was information subsequently shared with others? 
· Was a third party present? Was disclosure to third party “reasonably necessary” to accomplish purpose for which attorney has been consulted (like translator or investigator, but PR/marketing person ) 
Limitation of Attorney Client Privilege: 
· Privilege only prohibits compulsory disclosure of protected material under threat of subpoena and contempt (court, discovery, arbitration, administrative hearings) 
· Facts are not immunized; only communications
· Privilege held by the client and they can waive it but must be asserted by the lawyer when present 
· Privilege survives death of lawyer and, in almost every state it also survives death of the client 
Exceptions to Attorney Client Privilege: 
· Crime fraud exception = there is no privilege … if the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud
· Tarasoff exception = no privilege when lawyer reasonably believes that disclosure of any confidential communication relating to representation … is necessary to prevent a criminal act that the lawyer reasonably believes is likely to result in death of, or substantially body harm to an individual
· Breach of attorney-client relationship = no privilege as to communication relevant to issue of breach of duty arising of lawyer/client relationship 
· Competence of client to attest document = testimony of a lawyer as to whether client was competent or not to sign a will or enter into a contract is not barred  
MR 1.6 Ethical Duty of Confidentiality 
A lawyer must not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation, or: 
· To prevent reasonably certain death or substantial bodily harm; 
· To prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interest or property of another and in furtherance of which the client has used or is using the lawyer’s services; 
· To prevent, mitigate or rectify substantial injury to the financial interest or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services; 
· To secure legal advice about the lawyer’s compliance with these rules; 
· To establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond allegations in any proceeding concerning the lawyer’s representation of the client; 
· To comply with other law or a court order; or 
To detect and resolve conflicts of interest arising from the lawyer’s change of employment or from changes in the composition or ownership of a firm, but only if the revealed information would not compromise the attorney-client privilege or otherwise prejudice the client 
B&P 6068(e)(1)-(2) confidentiality 
· It is the duty of an attorney to … maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client 
· An attorney may, but it is not required to, reveal confidential information relating to the representation of a client to the extent that the attorney reasonably believes the disclosure is necessary to prevent a criminal act that the attorney reasonably believes is likely to result in death of, or substantial bodily harm to, an individual 
· A “secret” is any “information gained in the professional relationship that the client has requested be held inviolate or the disclosure of which would be embarrassing or would likely be detrimental to the client” is a secret which must be preserved 
CRPC 1.6 Confidentiality 
· A lawyer must not reveal information protected from disclosure by 6068(e) unless the client gives informed consent 
· Before making disclosure, a lawyer must, if reasonable under the circumstances: 
· (1) make a good faith effort to persuade the client: 
· (i) not to commit or to continue the criminal act; or 
· (ii) to pursue a course of conduct that will prevent the threatened death or substantial bodily harm, or do both; and 
· (2) inform the client, at an appropriate time, of the lawyer’s ability or decision to reveal information 
· In revealing information, the lawyer’s disclosure must be no more than is necessary to prevent the criminal act, given the information known o the lawyer at the time of disclosure 
***go through hypos on powerpoint for class 02/15*** 
Washington v. Olwell 
· Takeaway - when an attorney obtains evidence which is the direct result of a privileged communication, they must, after a reasonably period, turn it over to the prosecution; in turn, the prosecutor should take extreme precaution to make certain that the source of the evidence is not disclosed to the jury 
· Facts - client got into a knife fight with a guy and the other guy died of his wounds, lawyer came into possession of the knife and court subponead him to give over knife but he refused 
· Issue = may an attorney refuse to produce, at coroner’s inquest, material evidence of a crime by asserting the attorney client privilege or by claiming the privilege against self-incrimination on behalf of his client? 
· Holding and reasoning - lawyer has to give over knife to prosecution but lawyer doesnt have to testify about where he got the knife, court thinks the attorney client privilege should and can be preserved even though the attorney surrenders the evidence he has in his possession 
People v. Meredith 
· Takeaway - observation by defense counsel or his investigator, which are the product of a privileged communication, are protected communications and may not be admitted unless the defense by altering or removing physical evidence has precluded the prosecution from making that same observation 
· Facts - otis and wade go into a club while their friend scott waits outside, meredith arrives and tells scott to go inside and ask otis to bring out wade so they could rob him, scott goes in and asks otis, when wade when out to meredith and altercation ensued and shots were fired and wade died, scott told attorney that he found wade’s wallet on teh ground after the shooting and he took it and shared the 100$ in it with otis and then tried to burn it, but then threw it in a garbage can behind his house,  attorney hired investigator to find the wallet, he found it and gave it to scott who gave it to the police and he only told the police he believed it was wade’s wallet, attorney was subpoena and said (under threat of contempt) that the info leading to discovery came from his client scott
· Issue = if defense counsel alters or removes evidence he observed or discovered solely because of a privileged communication with his client, can he be compelled to reveal the original location and condition of that evidence? 
· Holding and reasoning = yes, if defense counsel alters or removes such evidence, the attorney-client privilege does not apply, he has to testify where he got it because he altered evidence 
*** there is some more stuff on the powerpoint about work product doctrine but he is not testing us on work product *** 
MR & CRPC 1.15(a) 
A lawyer must hold property of clients or third persons that is in a a lawyer’s possession in connection with a representation separate from the lawyer’s own property … other property must be identified as such and appropriately safeguarded. Complete records of such account funds and other property shall be kept by the lawyer and shall be preserved for a period of [five years] after termination of the representation  
MR 3.4 & CRPC 3.4
A lawyer must not: 
· Unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. 
· A lawyer shall not counsel or assist another person to do any such act 
· A lawyer must not suppress any evidence that the lawyer or the lawyer’s client has legal obligation to reveal or to product; 
· A lawyer must not falsify evidence, counsel or assist a witness to testify falsely, or offer unlawful inducement  
· Lawyer cant directly or indirectly pay, offer to pay, or acquiesce in payment to a witness contingent on content of witness’s testimony. But payment may be advanced for 
· (1) reasonable expenses related to attending / testifying 
· (2) reasonable compensation for loss of time in attending/testidying 
· (3) reasonable fee for expert witness 
· Lawyer cant advice or directly/indirectly cause person to hide themselves or leave jurisdiction to be unavailable as witness 
· Lawyer cant knowingly disobey an obligation under refusal except when they believe no obligation exists 
· Lawyer cant assert personal knowledge of acts during trial except when testifying, or opine as to guilt or innocence of accused 
Hypo: client comes to you with a gun that is murder weapon and wants to leave it with you. You say if he leaves it with you then you have to turn it over to prosecution, so he leaves with the gun, the next day he comes into your office and tells you that he threw it into the river 
· When analysing this you want to ask: 
· Is the communication between a client and a lawyer? (from evidence code 954)
· Was it confidential? 
· Is it a communication - yes
· Is it client? - yes 
· Then ask is there an exception ?
· Its not crime fraud because evidence was already destroyed it wasn't you helping destroy evidence 
· Other additions to hypo: 
· If client left gun with you and you give it to prosecution can you be testified about where gun can from? - under olwell no
· If client requests you wipe off fingerprints? - no you cant do this
· If client tells you he hid the gund in a recycling bin behind his house? - if you go to the location and see the gun but dont do anything then you cant be forced to testify about it, but if you take it out then you could be forced to testify 
A. Waiver of privilege 
CRPC 4.4 Duties concerning inadvertently transmitted writings (MR 4.4 is similar) 
· Where it is reasonably apparent to a lawyer who receives a writing relating to a lawyer’s representation of a client that the writing was inadvertently sent or produced, adn the lawyer knows or reasonably should know that the writing is privileges or subject to the work product doctrine, the lawyer must: 
· (a) refrain from examining the writing any more than is necessary to determine that it it is privileged or subject to the work product doctrine; and 
· (b) promptly notify the send  
XI. CANDOR
Sometimes duty of candor and duty of confidentiality run up against each other
MR & CRPC 3.3(a)(1)-(2): candor toward tribunal 
A lawyer must not knowingly: 
· Make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer’ 
· Fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel [or misquote an authority] 
MR & CRPC 3.3(a)(3)
A lawyer must not knowingly: 
· Offer evidence that the lawyer knows to be false 
· If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclose to the tribunal 
· CRPC only: unless disclosure is prohibited by B&P 6068(e) and CRPC 1.6
· A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false 
MR & CRPC 3.3(b) (when you know your client is going to lie) 
· A lawyer who represents a client in an adjudicative proceedings and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceedings shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal
· CRPC only: unless disclosure is prohibited by B&P 6068(e) and CRPC 1.6 
· These duties … continue to the conclusion of the proceeding 
· MR only: and apply even if compliance requires disclosure of information otherwise protected by rule 1.6 
· In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decisions, whether or not the facts are adverse 
B&P 6068(d)
A lawyer must: 
Employ, for the purpose of maintaining the causes confided to him or her, those means only as are consistent with the truth, and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law. 
MR & CRPC 4.1: truthfulness in statements to others 
In the course of representing a client a lawyer must not knowingly: 
(a) Make a false statement of material fact or law to a third person; or 
(b) Fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by rule 1.6 
CRPC 4.1 [comment1] : a lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no affirmative duty to inform an opposing party of relevant facts 
Hypo: 
1. You represent defendant in civil case in federal court based on diversity jurisdiction, plaintiff’s lawyer cites to a case that is wrong - the standard he is advocating for is wrong. What do you do? 
a. I think you have to disclose relevant legal authority - but it has to be directly on point in controlling jurisdiction
2. You represent def in a negligence case stemming from a car accident, plaintiff has engaged in extensive discovery, but she has not found out about eye witness X, an impartial third party who saw the accident, adn whose testimony would establish your client’s liability. Without the testimony plaintiff’s case would be dismissed. You know about the eyewitness. What should you do? 
a. You dont have to tell them, you dont have to do plaintiffs job for them
b. If they ask for a list of everyone you know who is related to the case you have to put the name on the list but if they dont ask then you dont have to 
3. During pretrial deposition she your client testified that before the car accident she had been teaching sunday school at her church, but during a break in the deposition she admits to you she was at a bar during the accident. What do you do?  
a. First you try to counsel the client to back into the deposition and tell the truth 
b. You can threaten to withdraw if they dont tell the truth 
c. But if the judge doesnt allow you to withdraw then under MR you havet to disclose (because you have to take remedial measures which can include telling the judge) 
d. But in CA you cant disclose if it is a breach of confidentiality
4.  You represent dave who is charged with first degree murder, dave insists he is innocent and he was with his friends miles away during murder. You interview friends to confirm alibi, but 10 weeks before trial you receive information that clearly shows well beyond any reasonable doubt that dave and friends are lying and he did commit murder, dave and friends insist on testifying. What do you do ? 
a. Rules say you cannot present false evidence
b. So you can choose not to call the friends to testify, but with dave he is the defendant and he has a constitutional right to testify, but MR and CA rules are split on this 
c. MR says you dont have to put defendant on the stand if you know they are going to lie, but CA rules says otherwise 
d. In Ca you can let them on the witness stand and just let them tell their story without asking them questions - narrative approach - and then you can just choose to not repeat anything they say in your closing argument 
MR 3.4 [comment 9] 
· Try to get client to tell the truth, if that fails then try to withdraw, but if withdrawal is not permitted the advocate must make such disclosure to the tribunal 
CRPC 3.3 [comment 5] 
· If client plans to lie or lies, remedial measure do not include disclosure of client confidential information, which the lawyer is required to protect under B&P code 6068(e) 
People v. Johnson - available options if your client plans to lie: 
Specific to criminal cases because of a criminal defendant’s constitutional right to testify. 
1. Present perjured testimony
2. Persuade client not to commit perjury 
3. Withdraw disclose 
4. Narrative approach 
5. Refuse to permit defendant to testify  
XII. CONFLICTS OF INTEREST
Conflict of interest = use or potential use of information entrusted to the attorney by virtue of the attorney’s occupation, to the disadvantage of a current, prospective, or former client 
Lawyer as fiduciary = the relationship of an attorney to his client is fiduciary in character, binding the attorney to the highest degree of fidelity and good faith to his client on account of the trust and confidence imposed 
State Farm v. K.A.W 
· Takeaway - 
· Facts - wilkerson and his family are represented by S firm to sue driver who hit them, lawsuit also includes claim against insurance, upon learning wilkerson father may have been contributatorily negligent, rest of family files a separate lawsuit against the father in the same suit, wife and child are still represented by S but father gets different lawyer who is former partner of S firm, the insurance company does not like this and they sue because father has already shared info with S firm 
· Holding and reasoning - Court holds that that schlesinger firm cannot represent them in that action because they had previously represented the father and his interest was adverse to the mother and daughter (mother and daughter are claiming he was negligent/ liable and previously father was trying to prove he was not negligent) - so firm cant represent because they had learned confidential information from him when they were representing him and now it would be unfair for them to represent mother with adverse interests
Types of conflicts
1. Current client and former client = MR and CRPC 1.7
2. Current client and current client = MR and CRPC 1.9
3. Current  client and lawyer = MR and CRCP 1.8 
A. Current Client & Current Client 
MR 1.7: concurrent conflicts of interest (yan says this is go to for all conflict issues) 
A lawyer must not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if: 
(1) The representation of one client will be directly adverse to another client; or 
(2) There is a significant risk that representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the lawyer 
MR 1.7 Exceptions
A lawyer may nevertheless represent a client if: 
(1) The lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client; 
(2) The representation is not prohibited by law; 
(3) The representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; AND 
(4) Each affected client gives informed consent, confirmed in writing (mr 1.0 and crpc 1.0.1?)
***need all 4
MR 1.0 & CRPC 1.0.1 waiver of conflict 
· Informed consent denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequately information about the material risks of and reasonably available alternative to the proposed course of conduct 
· Confirmed in writing denotes informed consent given in writing by the person or a writing the lawyer promptly transmits to the person confirming an oral consent 
Directly adverse (from MR 1.7) = occurs when lawyer advocates in one matter against a person the lawyer represents in some other matter, even when matters wholly unrelated 
Significant risk of material limitation 
· The mere possibility of material limitation does not itself require disclosure and consent 
· The critical questions are the likelihood that a difference in interests will eventuate and, if it does, whether it will materially interfere with the lawyer’s independent professional judgment in considering alternatives or foreclose courses of action that reasonably should be pursued on behalf of the client 
Directly adverse hypos: 
1. Most obvious example is the two parties on the opposite side of the v. 
2. Attorney adonis represents nike. He has been hired by addidas to sue reebok. If addidas prevails in the lawsuit, it will overtake nike as most profitable shoe company. 
a. This is not directly adverse, although there is economic adversity there is no direct adversity we are looking for, no risk of confidential information being used against client 
3. Lawyer lansing asked to represent seller of business in negotiations with buyer of business. Lawyer lansing represents buyer in another, unrelated matter  
a. When you are dealing with current clients it does not matter if the matters are unlreated, you cant represent the buyer here when you represent the seller in an other matter 
Significant risk of material limitation hypo: 
· A was driving, B and C were passengers in his car, which crashed into D’s car. All three want you to represent them against D 
· Without knowing more you can represent them all, but there is definitely potential for conflicts like if A was found to be the cause of the accident 
B. Current Client & Former Client 
MR / CRCP 1.9 Former Client Conflicts 
A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client gives informed written consent (informed consent is mr 1.0 and crpc 1.0.1 ?) 
MR/ CRPC 1.9(a),(c): former client conflicts
· Absent informed consent in writing, lawyer who has represented former client in a matter must no represent a current client in the same or a substantially related matter in which current clients interests are materially adverse to the interests of a former client (any different with above?)
· Lawyer must not use or reveal information relating to the representation of the forme client to their disadvantage except when the information has become generally known 
Substantially related: 
· Involved the same transaction or legal dispute 
· Or substantial risk that confidential information as would normally have been obtained in prior representation would materially advance client’s position in subsequent matter
· Related to case issue is key difference between current client v. former client conflicts 
Hypo for substantially related: 
· You represent century city mall for their environmental impact statement for developmetn, its gets accepted and mall gets built and now they are a former client, then HOA around century city 3 years later wants you to represent them in suring century city for defects in the environmental impact statement
· You cannot represent them because its substantially related but both are about the environmental impact statement 
***main difference between current & current and current & former situation is with current & current it doesnt matter if the matters are substantially related or not you cant do it, but with current & former if they are not substantially related then you could do it 
Consequences 
· Bar discipline 
· Malpractice / breach of fiduciary duty 
· Restitution of fee / void fee agreement 
· Disqualification (lawyers hate disqualification because this means there is a motion about them and they have to testify to what confidential information they know) 
C. Current Client & Lawyer
MR 1.8(f) and CRPC 1.8.6
A lawyer must not accept compensation for representing a client from someone other than the client unless: 
(1) Client gives informed consent 
(2) No inference with lawyer’s independence of professional judgment or with client-lawyer relationship; and 
(3) Information relating to representation kept confidential 
***if you satisfy 1.8 then you still have to go back and satisfy 1.7 
Hypo: you are representing corrine for free, but her dad wants to pay you and then tells  you not to tell her → you cant do this because you have to get fee arrangement in writing, client cant not know about the fee arrangement 
MR 1.8(b) and CRPC 1.8.2
A lawyer must not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these rules 
MR 1.8(a) and CRPC 1.8.1 business transactions with client 
A lawyer must not enter a business transaction with a client or knowingly acquire an ownership, possessory, security, or pecuniary interest adverse to a client unless: 
(1) The transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client; 
(2) The client is advised in writing of the desirability of seeking and is given a reasonably opportunity to seek the advice of independent legal counsel on the transaction; and
(3) The client gives informed consent, in writing signed by the client, to the essential terms of the transaction and the lawyer’s role in the transaction, including whether the lawyer is representing the client in the transaction 
Philips v. carson 
· Takeaway 
· Facts - attorney wasn client were friends, attorney asked for a loan and client gave it but client kind of ended up screwing her over, 
· Holding and reasoning - independent counsel should have looked terms 
Hypos: 
· Sarah represents willis, who is in financial distress but owns a valuable santa barbara beach house, sarah tells him to put it up for auction 
· Can sarahs brother buy it at the auction? - no 
· Can sarah buy house from willis? - she can as long a she satisfies rule 1.8.1
· Can sarah lend money to willis to pay of his taxes? - MR says no lending money to clients in connection with pending lit, CA after client is retained she can lend money for any purpose as long as she complies with 1.8.1 
MR 1.8(c) and CRPC 1.8.3 gifts from clients 
· A lawyer must not solicit any substantial gift from a client, including a testamentary gift
· Or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift 
· In CA can get around this prohibition when client has been advised by independent counsel who provides certification 
· Unless the lawyer or other recipient of the gift is related (or close family friend) of the client 
MR 1.8(g) and CRPC 1.8.7 Aggregate Settlements 
· A lawyer who represents two or more clients must not participate in making an aggregate settlement of the claims of or against the clients - or in a criminal case an aggregate agreement as to guilty or nolo contendre pleas - unless each client gives informed consent, in a writing signed by the client 
· The lawyer’s disclosure must include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement 
*** example of this is representing two friends who were in the car during an accident, they are on the same side but they might disagree over settlement amount if one has more injuries than the other 
MR 1.8(d) [no CRPC version] Literary/Media Rights
Prior to the conclusion of representation of a client, a lawyer must not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation 
· (if you buy the rights before then you have an incentive to make everything really dramatic) 
MR 1.8(h) and CRPC 1.8.8 limiting/settling liability claims 
· This is review - this is also above 
MR 1.8(j) and CRPC 1.8.10 Sexual Relations with Client 
· A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client lawyer relationship commenced
· Unlike the other prohibitions and rules under MR 1.8, this prohibition is personal and not applied to associated lawyers 
MR 1.8(i) [no CRPC version] acquiring interest in cause of action / subject matter of litigation 
Lawyer must not acquire a “proprietary interest in the cause of action or subject matter of litigatin” that lawyer is conducting for a client, except: 
(1) Lawyer may acquire a lien to secure lawyer’s fees or expenses; and 
(2) Lawyer may contract with a client for a reasonable contingent fee in a civil case 
Hypo about 1.8(i)
· Lawyer lenny represents Henry, who is involved in a boundary line dispute with chuck concerning 12 acres of  lands 
· Can lenny purchase 30% of chucks interest in the land? - no 
· Can lenny purchase 30% of henry’s interest in the land? - no 
· Can lenny agree with henry to do the legal work in exchange for 30% interest in the 12 acres if henry wins the lawsuit? - yes, this is just a contingency fee 
summary/ steps: 
· How it usually starts out - on bar and on our exam
1. Client comes to you and asks if you can represent them 
2. You cant take the case if taking it would be a violation of the rules - they are usually talking about rule 1.7 - so you have to run through 1.7 first  
· Other way it can happen
1. You are already representing something and new information comes out that triggers conflict 
2. This could require withdrawal (where first scenario is just to 
D. Organization as Client 
When representing and org you dont represent the employee you are talking to you represent, corporation which is distilled to board of directors 
Employers Insurance of Wasusau v. Alert D Seeno 
· Takeaway 
· Facts - come back 
· Issue 
MR & CRPC 1.13 Organization as Client 
· (a) A lawyer employed or retained by an organization shall conform his or her representation to the concept that the client is the organization itself, acting through its duly authorized directors, officers, employees, members, shareholders, or other constituents overseeing the particular engagement 
· (f) In dealing with an organization’s constituents, a lawyer representing the organization shall explain the identity of the lawyer’s client whenever the lawyer knows or reasonably should know that the organization’s interests are adverse to those of the constituent(s) with whom the lawyer is dealing 
· (b) when a lawyer representing an organization knows that a constituent is acting, intends to act or refuses to act in a matter related to the representation in a manner that the lawyer knows or reasonably should know is 
· (i) a violation of legal obligation to the organization or a violation of law reasonably imputable to the organization and 
· (ii) likely to result in substantial injury to the organization, the lawyer shall proceed as is reasonably necessary in the best lawful interest of the organization 
· Unless the lawyer reasonably believes that it is not necessary in the best lawful interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including if warranted by the circumstances, to the highest authority that can act on behalf of the organization as determined by applicable law 
***you have a duty to report up the chain of command, compare to MR 1.6 which is the duty to report out (lawyer may reveal information relating to representation of client - to prevent client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services)
STEPS for all conflict of interest 
1. Has a conflict occurred? MR and CRPC 1.7 and 1.8
a. Representation of one client directly adverse to another?
b. Significant risk that representation of one or more clients will be materially limited? 
2. Has a conflict been waived? MR / CRPC 1.7 exceptions
a. Is conflict waivable? Can’t involve assertion of claim by one client against another in the same proceedings
b. Does the lawyer believe that can provide competent and diligent representation and is that belief reasonable? 
c. Has each affected client given informed consent, confirmed in writing? 
Steps for when its a former client 
1. Does current/prospective client seek representation in “same or substantially related matter” where former client was represented? 
2. If so, is representation materially adverse to interested of the former client? 
3. If yes, has the former client given informed consent confirmed in writing? 
Hypo: 
· Jasmine representing crenshaw family for several years in a variety of minor disputes, she is currently representing them in a medical malpractice lawsuit, jasmine has recently started representing Doug, the crenshaw family owns land doug claims to belong to him. He asks jasmine to deal with the matter, jasmine reaches out to the crenshaws and threatens a lawsuit if they dont turn over the land 
1. Has conflict occurred? - yes they are both current clients that are directly adverse, it doesnt matter that the matters she is representing them on are unrelated 
2. Has conflict been waived? - technically the conflict is waivable but probably lawyer cant say that she can provide competent and diligent representation 
Hot potato problem = you can’t drop a client to eliminate conflict caused by retention of another client (you usually have to drop both clients? because then you will still have a former client & current client problem? And 1.9(c) says you cant use confidential information from the former client) 
Goldberg v. Warner 
· Takeaway - A law firm may represent a client adverse to a former client if no opportunity arose to gain confidential information from the former client.
· Facts - Goldberg sues Warner/Chappell Music for sex discrimination. Goldberg moves to disqualify Warner’s counsel, MS&K, on ground that Goldberg had discussed employment contract with Salomon, former partner at MS&K
· Holding and reasoning - An attorney can and should be disqualified from representing a party adverse to a former client when the attorney possesses confidential information that could be helpful to the new client and harmful to the former client. But no disqualification here no vicarious disqualification of MS&K because Salomon let firm three years before Goldberg sued Warner, giving him no opportunity to inadvertently divulge confidential information to others at the firm.
E. Migrating Lawyers 
MR & CRPC 1.10: Lawyer Poisons the Well 
· While lawyers are associated in a firm, none of them shall knowingly represent a client when anyone of them practicing alone would be prohibited form doing so by rules 1.7 or 1.9
· A disqualification prescribed by this rule may be waived by the affected client under the conditions state in rule 1.7
Mr/CRPC 1.9(b): firm poisons the well 
A lawyer must not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client 
(1) Whose interests are materially adverse and 
(2) About whom the lawyer had acquired 
MR / CRPC 1.10: Exceptions 
· Prohibition is based on a personal interest of the disqualified lawyer and does not represent a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm; or
· Prohibition arises out of the disqualified lawyer’s association with a prior firm, and 
· (i) disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefore 
· (ii) detailed written notice promptly given to any affected former client 
· (iii) certification of compliance provided by screened lawyer 
Kirk v. First American Title Ins
· Takeaway - case by case evaluation focusing on whether the attorney has not had and will not have any improper communications with other at teh firm regarding the litigation 
· Facts - 4 class actions filed against first american, plaintiff’s lawyer called cohen to see if he would be interested in serving as an expert consultant for the litigation & revealed confidential information, cohen decline, year later cohen changed law firms and plaintiff’s lawyer against contacted him about serving as an expert consultant, cohen said he would do a conflicts check, and in the course of doing so, he discovered that his new form represented defendant first american 
· Holding and reasoning - at this time without more information cohen’s firm cannot defend first american because if one lawyer in the firm cannot represent then that poisons the entire firm and now the firm cannot represent (if no screening measures), cohen is disqualified and there is presumption the new firm is disqualified, but you can rebut the presumption if you can show there were proper screening measures
Case by case evaluation for screening: 
· Focuses on whether the attorney has not had and will not have any improper communications with other at the firm regarding the litigation
· (1) ethical screen must have been timely created - it must be imposed when the conflict first arises, and 
· (2) declaration that no confidential information was shared are insufficient; preventative measures must be imposed 
Considerations include: 
1. Physical geographic and departmental separation of lawyers; 
2. Prohibitions and sanctions regarding the discussion of confidential matters; 
3. Rules and procedures to prevent access to confidential information and files; 
4. Prevention of the disqualified attorney from sharing in profits from the representation; 
5. Continuing education in professional responsibility; 
6. Notice to the former client 
Cho v. Superior Court 
· Takeaway 
· Facts - judge younger presided in action between cho and bank, holding three settlement conferences, younger than retired, joining law firm, who then took over bank’s representation, before younger joined, firm discovered his connection to case and screened him off, forming a “cone of silence” and informing petitioner and court of conflict and screening, petitioner moved to disqualify, younger submitted declaration stating he never received confidential information 
· Holding and reasoning - screening procedures may have been technically sufficient but no screening enough to preserve public trust under these circumstances 
***discussion problems from page 367 - answers in class 03/01
XIII. LITIGATION ETHICS
MR 3.2 
A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client 
CPC 3.2 Expediting Litigation 
In representing a client, a lawyer shall not use means that have no substantial purpose other than to delay or prolong the proceeding or to cause needless expense 
Also relevant is MR and CPC 1.3 diligence - this is review and it also above but relevant in litigation ethics too 
CRPC 3.4 Fairness to Opposing Party and Counsel 
· Lawyer must not unlawfully obstruct another party’s access to evidence [including a witness] or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value 
· Lawyer must not suppress any evidence that they [or client] have legal obligation to reveal or produce
· Lawyer must not falsify evidence, counsel or assist witness to testify falsely or leave jurisdiction to be unavailable as a witness
· Knowingly disobey obligation under court rules (except for open refusal based on assertion of no valid obligation), including discovery rules 
· Assert personal knowledge of facts at issue [except when testifying as a witness] or state personal opinion as to guilt or innocence 
· Comment 1 (this part is review) 
· It is a criminal offense to destroy material for the purpose of impairing its availability in pending proceedings or one whose commencement can be foreseen. Falsifying evidence is also generally a criminal offense 
· Applicable law may permit a lawyer to take temporary possession of physical evidence of client crime for the purpose of conducting a limited examination that will not alter or destroy material characteristic of the evidence. Applicable law may require a lawyer to turn evidence over to the police or other prosecuting authorities, depending on the circumstances 
· About paying a witness 
· Lawyer must not directly or indirectly pay, offer to pay, or acquiesce in payment of compensation to a witness contingent on content of the witness’s testimony or the outcome of the case
· But lawyer may advance, guarantee, or acquiesce in payment of: 
· (1) expenses reasonably incurred by a witness in attending or testifying; 
· (2) reasonable compensation to a witness for loss of time in attending or testifying; or 
· A reasonable fee for the professional services of an expert witness 
MR 3.4 (there are some differences - these have been omitted from CRPC) 
· In pretrial procedure, make frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party;  
· In trial, allude to any matter that the lawyer does not reasonably believe is relevant or that wil not be support by admissible evidence, assert person knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or 
· Must not Request a person other than a client to refrain from voluntarily giving relevant information to another party unless; 
· (1) the person is a relative or an employee or other agent of a client; and 
· (2) the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information 
CRPC 3.5 Contact with Judges, Officials, Employees, and Jurors
· Lawyer must not directly or indirectly give or lend anything of value to a judge, official, or employee of a tribunal [except for lawful campaign contributions] 
· Lawyer must not directly or indirectly communicate with a judge about merits of contested matter pending before judge except: 
· (1) in open court 
· (2) with consent of all parties
· (3) in presence of all other parties 
· (4) in writing with copy furnished to all parties
· (5) in ex parte matter
· Lawyer connected with case must not communicate directly/indirectly with anyone they know to be member of jury venire of that case or juror chosen in that case except in official proceedings 
· Lawyer not connected with case must not communicate directly /indirectly concerning case with anyone lawyer knows is a juror except in official proceedings 
· Can communicate with a juror or prospective juror after discharge if: 
· (1) the communication is prohibited by law or court order 
· (2) the juror has made known to the lawyer a desire not to communicate 
· (3) communication involved misrepresentation, coercion, duress, or harassment 
· Lawyer must not conduct investigation of venire member/juror [or family members] in manner likely to influence state of mind in connection with jury service 
· Lawyer must promptly reveal improper conduct by or toward venire member/juror 
MR and CRPC 3.6 trial publicity 
Lawyer who is participating or has participated in the investigation or litigation of a matter must not make an extrajudicial statement that: 
(1) The lawyer knows or reasonably should know: 
(2) Will be disseminated by means of public communication; and 
(3) Have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter 
Hypo: 
Attorney Adam is representing Developer Dave in a civil lawsuit brought by individuals who claim Developer Dave discriminated in who he leased apartments to. On the eve of trial, Adam holds a press conference where he makes certain statements. First,, he points out that the lead plaintiff runs an online blog dedicated to housing rights issues, a fact the judge has deemed inadmissible at trial.
Second, in response to opposing counsel’s press release accusing Developer Dave of being a “greedy racist,” Adam points out that Developer Dave has been a longtime supporter of local charities and has a high percentage of minority tenants. Third , Adam speculates that plaintiffs have been coerced into filing the lawsuit by Developer Dave’s rivals.
· First statement = this has been deemed inadmissible so only purpose of stating in public is to prejudice a potential jury member  
· Second statement = court is more likely to think this is ok because this is in response to what opposing counsel said
· Third = this is speculative - if this is not true then you cannot say it, cannot cast dispersions 
MR and CRPC 3.6 A Lawyer May state: 
· Claim, offense or defense involved and identity of persons involved [except when prohibited by law] 
· Information contained in public record 
· That investigation fo matter is in progress
· Scheduling or result of any step in litigation 
· Request for assistance in obtaining evidence and information 
· Warning of danger concerning behavior of person involved, when there is reason to there exists likelihood of substantial harm to individual or public interest  
CRPC 3.6 A lawyer may state (is this in addition to ones above?) 
A lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s client. A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity 
Rule 3.7: Lawyer as Witness (i dont know if this is MR or CRPC) 
A lawyer must not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless: 
(1) The testimony relates to an uncontested issue; 
(2) The testimony related to the nature and value of legal services rendered in the case; or 
(3) Disqualification lawyer would work substantial hardship on the client 
A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called as a witness unless precluded from doing so by rule 1.7 or 1.9 (conflict of interest rules) 
Hypo: 
Attorney Ann was Curt’s transactional lawyer during business negotiations with Corporation. Later, Corporation sues Curt. Key issue is whether Curt made a certain statement during the negotiations. Curt wants Ann to represent him during negotiations. Can she represent Curt if Corporation intends to call her as a witness and her testimony would be adverse to Curt’s position?
· Probably cant do this - looks bad if person’s attorney is testifying against them in the proceeding, and what if she wants to advocate for curt but also needs to tell the truth and there is a fact that is adverse to him 
CRPC 3.10 Threatening Criminal Administrative or Disciplinary Charges [no MR version] 
· A lawyer must not threaten to present criminal, administrative, or disciplinary charges to obtain an advantage in civil dispute 
· The term “administrative charges” means the filing or lodging of a complaint with any governmental organization that may order or recommend the loss or suspension of a license, or may impose or recommend the imposition of a fine, pecuniary sanction, or other sanction of a quasi-criminal nature 
· Does not prohibit actually filing such charges 
· Situation yan wants us to have in our head for this rule: if you are a homeowner and you are redoing all your plumbing and the plumber also has a contractors license, adn you sue him for something he did then you cannot say to him if you dont settle the case now then i will go after your contractors license and try to get it taken away (this would be threatening administrative charges)  
MR and CRPC 4.1 Truthfulness in Statements to Others
In the course of representing a client a lawyer must not knowingly: 
1. Make a false statement of material fact or law to a third person; or 
2. Fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by rule 1.6
MR 4.2 CRPC Communication with person represented by counsel 
In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order 
MR 4.3 and CRPC 4.3 Dealing with unrepresented persons
· In dealing with a person not represented by counsel, a lawyer must not state or imply that they are disinterested 
· Lawyer must make reasonable efforts to correct any misunderstanding about lawyer’s role 
· Lawyer must not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such person are or have a reasonable possibility of being in conflict with the interests of the client 
XIV. CRIMINAL LITIGATION ETHICS 
CRPC 3.6: And in criminal cases, a lawyer can also mention: 
· Identity, residence, occupation and family status of the accused 
· If accused has not been apprehended information necessary to aid in apprehension of that person 
· Fact, time and place of arrest; and 
· Identity of investigating and arresting officers or agencies and the length of the investigation 
Brady v. Maryland 
· Takeaway - “the suppression by the prosecution of evidence favorable to an accused… violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution” - favorable evidence does not necessarily have to be exculpatory
· Facts - brady and boblit want to rob a bank, they want to use brooks car as a getaway car, they put a log in front of the road so he has to stop and get out of his car, boblit hits in the back of the head with a shotgun and then boblit stangels him and kills him, brady goes to cuba but then goes back to the usa and gets arrested, at firt brady didnt say anything then boblit tried to say it was all brady, so then brady told the truth and said it was boblit, boblit later admitted that he was the one who killed brooks, prosecutor did not turn over boblit’s confession to brady’s counsel 
· Holding and reasoning - this evidence was favorable and should have been turned over, even though this was not exculpatory evidence because it was still felony murder and with this evidence brady is still guilty, this evidence could have meant he would not get the death penalty 
Brady rule (again) = the suppression by the prosecution of evidence favorable to an accused … violates due process where the evidence is material either to guilt or to punishment, irrespective of the good or bad faith of the prosecution” 
· Need to be favorable 
· Needs to be material 
Favorable evidence examples:
· A police report indicating that an eyewitness to the murder initially tells the police she cannot identify  the killer. Subsequently, she identifies the defendant and says she was just too scared the first time.
· Yes this is favorable because cross examiner can use this information to impeach the witness 
· In assault prosecution where the defendant is claiming self defense, the homicide victim has 21 violent crime convictions.
· Yes - this is favorable and you want this evidence because shows the victim had a tendency for violence 
· Evidence that key witness has recently died
· Courts will say this is not favorable under brady 
· Does the witness dying show the defendant is more likely or lesss likely guilty? - no 
More Examples of evidence that is favorable to the defendant 
1. Evidence suggesting defendant did not commit the crime (ballistics report showing weapong found on defendant was not murder weapon) 
2. Evidence suggesting that someone else committed crime (evidence other suspect); 
3. Prior inconsistent statements of witnesses (evidence that witness has previously changed mind)
4. Evidence that witness might be mistaken (prior false identifications; suggestion of lack of certainty in identification); 
5. Evidence that witness might be mistaken (prio false identifications; suggestion for lack of certainty in identification) 
6. Evidence of witness has been untruthful or has motive to lie (promise of leniency)
7. Information undercutting police and lab witnesses
8. Evidence supporting defense theory 
Material = suppressed evidence is material when there is reasonable probability that, had evidence been disclosed to the defense, the result of the proceeding would have been different” 
· A reasonable probability = probability sufficient to undermine confidence in the outcome not preponderance of the evidence or sufficiency of evidence 
· Evidence considered collectively 
MR / CRPC 3.8 Special Responsibilities of a Prosecutor (similar to brady rule)
· Must not institute or continue to prosecute charge that prosecutor knows is not supported by probable cause 
· Comment 1 = a prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This responsibility carries with it specific obligations to see that the defendant is accorded procedural justice, that guilt is decided upon the basis of sufficient evidence, and that special precautions are taken to prevent and to rectify the conviction of innocent persons 
· Must make timely disclosure of all evidence known to the prosecute that the prosecutor knows or reasonably should know tends to negate the guilt of the accused, mitigate the offense, or mitigate the sentence 
· When prosecutor knows of new credible and material that creates a reasonable likelihood that a convicted defendant did not commit the offense, they must promptly disclose that evidence to a court and if, conviction was obtained in their jurisdiction, must disclose to defense and undertake further investigation 
· When prosecutor knows of clear and convincing evidence that defendant in their jurisdiction was convicted of crime they did not commit, must remedy the conviction 
The CRPC 3.5 rule part regarding talking to jurors is also relevant here (its written above), but relevant parts are: 
· Lawyer connected with case must not communicate directly/indirectly with anyone they know to be member of jury venire of that case or juror chosen in that case except in official proceedings 
· Lawyer must promptly reveal improper conduct by or toward venire member/juror 
Baston v. Kentucky = lawyers cant exercise peremptory strike based on a protected characteristic, if you want to strike a juror who has a protected characteristic there must be a neutral reason 
(1) Challenging party must make a prima facie showing of discrimination: a showing that preemptory challenges are being made against a protected group, to give rise to an inference of discriminatory purpose 
(2) Burden then shifts to the party exercising the challenge to provide a neutral explanation for its strikes
(3) Finally, court must decide whether the proffered neutral explanation is merely a pretext for the discriminatory use of peremptory challenges 
**** batson will not be on the test - this is just background information 
Flowers v. Mississippi
· Takeaway - shows how to prove a batson claim 
· Facts - defendant was tried sic separate time before a jury for murder, same lead prosecutor represented state in all 6 trials, first two cases revered on prosecutorial misconduct, second reversed on batson grounds, fourth and fifth ended in mistrials due to hung juries, in all trials combined prosecutor used preemptory strikes ot strike 41 of the 42 black jurors,   
· Holding and reasoning - court found batson violation, prosecutor engaged in dramatically different questioning of black and white jurors, he asked white jurors like 12 questions and black jurros like 150, 
Strickland Test - in order to prove counsel was constitutionally ineffective 
(1) Counsel’s performance must be deficient - it must have fallen below an objective standard of reasonableness; 
(2) The deficient performance must have prejudiced the defense so as to deprive the defendant of a fair trial - there is a “reasonable probability” that =, but for counsel’s unprofessional errors, the result would have been different 
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