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I. Introduction to the Constitution & Judicial Review
What is Constitutional Law? 
· Comes from the constitutional itself – the actual text/document 
· Equally important are supreme court cases interpreting the constitution
What role does the constitution play in our country? 
· It is the highest source of authority
· Order of authority: constitution → federal statutes → treaties → federal regulations → federal common law → after this state stuff (state constitutions, state statutes, state regulations, state common law, etc) 
There are two fundamental questions in constitutional law: 
1. Is a particular government action consistent with the constitution? 
2. How could the government achieve a desired result within the limits of its constitutional authority 
*Glazier might frame the exam question in these ways* 
Roe v. Wade
Quick History before we do Dobbs
· Extended Griswold in regards to the right of privacy, the idea of right of privacy was fairly new from 1960s. The first case in this realm was Griswold which was a case out of Connecticut, about Connecticut's state law that prohibited giving birth control to married couples. Court held this was intrusion on right of privacy 
· In Roe court used this argument and said the right of privacy extended to abortion and abortion was a fundamental right 
· The court was balancing women’s rights, the state’s interest in protecting women’s health, and the state's interest in preserving unborn life. Balancing the right of privacy and the state’s police power  
Planned Parenthood v. Casey 
Another quick history before we do Dobbs 
· (a lot of this case and Roe case come up later in the course when we do the 14th amendment – like levels of scrutiny) 
· This case was about requirements imposed by pennsylvania statute (informed consent, minors had to get permission from parents, and a married woman had to certification from her husband) 
· Court upholds Roe – there is a right to pre viability abortions but only without undue state interference 
· So this now allows the state to restrict post-viability abortions, and they can interfere with previability abortion as long as it is not “undue interference” 
· The requirements in the pennsylvania statute were found to be undue burdens and unconstitutional
Gonzalez v. Carhart 
Whole Women’s Health v. Hellerstedt 
( do we need to know these?) 
Dobbs v. Jackson Women’s Health Organization
Rule – There is no constitutional right to an abortion. 
Facts – An abortion provider challenged a Mississipi law that banned abortion after 15 weeks of gestional age, there were exceptions for a medical emergency or severe fetal abnormality, but no exception for rape or incest. This state law is definitely an undue burden so going into the case the only way the court could uphold the state statute is if they overturned Roe.  
Issue – Does the constitution provide a fundamental right to abortion? 
Holding and Reasoning – Court overturned Roe v. Wade. There are constitutional rights found in different places: textual guarantees in main body and amendments, 14th amendment “due process” clause (procedural and substantive [bill of right extending to states and non textual liberty], although substantive is controversial), and 14th amendment “equal protection” clause. The court holds for there to be an implied constitutional right it must be: (1) “deeply rooted in history and tradition” and (2) “essential to our Nation’s scheme of ordered liberty. The impact of this decision is that there is no constitutional right to abortion. Majority talks a lot about history and tradition because they are “originalists.” They believe the only way to read the constitution is to read it as it was intended to be read when it was written. They look to what the public meaning was at the time it was written.   
Stare Decisis Considerations / 5 criteria for overturning a decision:
1. Nature of the Court’s error
a. How damaging was the decision? 
b. The more damaging the decision was the more likely the court will overturn the case
2. Quality of reasoning 
a. If previous case was not well argued or does not rest on good logic more likely to be overturned
b. Dobbs court did not think Roe was logical or well argued
3. Workability 
a. Has it created standards that don't make sense? 
4. What effect does it have on other areas of the law 
a. Does it spill into other areas of law? 
5. Reliance interest      
a. Have people relied on this decision? Have they made decisions based on this court decisions? How much reliance have they placed on the decision in their everyday lives? 
b. The Dobbs court downplayed how much people relied was on Roe 
· ^these criteria are now law; They are factors and you must weigh each one
· If you want to make an argument that a decision should be overturned you must use these factors 
The Canon of Constitutional Avoidance (Justice Roberts talks about this in this concurrence in Dobbs): “The court will not pass upon a constitutional question although properly presented by the record., if there is … some other ground upon which the case may be disposed of.” 
· [w]here an other- wise acceptable construction of a statute would raise serious constitutional problems, the Court will construe the statute to avoid such problems 
A. The Constitution
What political structure did the declaration of Independence create? 
· 13 free and independent states - essentially 13 countries
Articles of Confederation 
· Approve in 1777, what the states had before the constitution
· Articles did not establish a new national government, they merely created an alliance to which the 13 states belonged – like independent nations bound together by a treaty 
· There was a major flaws → national government did not have ability to tax and relied on the states to collect taxes and send it to the national government, national government have no meaningful way to enforce treaties it had with other countries, lack of executive → had no independent power of its own and relied on acquiescence of states  
Philadelphia convention or Constitutional Convention 
· Framers were sent to revise the Articles of Confederation – instead swore themselves to strict secrecy and began creating a new plan for the government and created the constitutional we have now 
Constitutional Structure – (overall structure notes on each section below): 
Preamble 
Article I – legislative branch
Article II – executive branch 
Article III – judiciary, federal courts 
Article IV – States  
Article V – Amendments 
Article VI – Constitution Status 
Article VII – Ratification 
1. Preamble 
Preamble begins with, “We the people,” 
· 3 most important words in the constitution → bases the the power of the constitution on popular sovereignty, comes from the people as a whole and not the states
· Constitution was ratified by convention made by the people, not ratified by the state legislatures, the people ratified the constitution not the states, the state is not the source of authority, the people are
2. Article I
There are 10 sections in Article I – Glazier wants to point out 3 now
· Section 8 – contains powers of congress
· Federal government is one of enumerated powers, can only do something if a place in the constitution gives them the power to do it – this section is core of enumerated powers 
· Commerce clause is in this section 
· Section 9 – contains limits on congress
· Section 10 – limitations on states 
· The constitution does not grant power to the states – states are considered to have whatever authority people grant to them in state constitutions – section 10 does not change this it only 
3. Article II
· Powers of the President 
· A couple specific things the president can do → commander in chief of army and navy, power to grant pardons, etc 
· Granting pardons – president only has power over federal law so president can only grant pardons of people convicted of federal crimes and not state crimes
4. Article III
· Federal Judiciary and Jurisdiction 
· Outlines the federal judiciary and jurisdiction of federal courts 
5. Article IV 
· States in a national scheme 
· Constitution is supposed to create single economic unit, national economy, national foreign policy
· Creates rules that lets states function together in a national government 
6. Article V
· Amendment process
7. Article VI 
· Clause 2 = Supremacy clause 
· The constitution is the supreme law of the land 
· Federal laws and treaties trump state law 
· Oath to the constitution requirement 
· Federal and state officials must take an oath to uphold the constitution 
8. Article VII
· Ratification – conventions with people of the state and not state legislatures 
9. Individual Rights and the Constitution 
· A couple rights were codified in the Constitution 
· Right of jury trial 
· Right to be tried in the state where the crime was committed 
· Limitations on treason 
· Privileges and immunities 
· After constitution was ratified the first congress added Bill of Rights 
· There were 12 amendments but only 10 were ratified 
· The Bill of Rights = first 10 amendments and they only apply to the federal government not to the states (after civil war bill of rights was applies to states through 14th amendment slowly) 
Barron v. Baltimore 
Rule – Bill of Rights only limits the power of the federal government and does not apply to states, “the amendments contain no express indicating an intention to apply them to the state government” (eventually does get applied) 
B. Judicial Review / Role of The Judiciary 
Judiciary Act of 1789: 
· Section 1 = spells out details of Supreme Court of the US
· Section 2 and 3 = created series of district courts – 
· created a district court in each state – created judgeship that could be chosen by president 
· Created intermediate court between district and supreme court = circuit courts (these original circuit courts are different than the ones we have today, supreme court justices had to ride the circuit) 
Election of 1800: 
· In 1796 Adams, a federalist, beat Jefferson, a republican
· Election of 1800 was the first time there was a “ticket” - one person running for president and identified second person as VP – Jefferson was running as president and Burr as VP – but there was a tie between the two for president
· tie goes to House of Representative – instead of stepping down and expecting VP, Burr then tried to win the house 
· At this time the house was controlled by federalists, so federalists had to choose between two republican candidates, House choose Jefferson, this choice happened mostly because of Hamilton telling everyone to vote for Jefferson (why Burr hated Hamilton)
Judiciary Act of 1801 (and other last minute actions of Adams): 
· He appointed the then Secretary of State, John Marshall, as Chief Justice of the Supreme Court  
· He passed the Judiciary Act of 1801 → provided that next time there was an opening on Supreme Court it would not be filled because they would bring down the number of Justices from 6 to 5, also added 16 new circuit court judgeships (abolished supreme court justices riding circuit), create 10 new district courts – Adams was to fill all new positions (fill them with Federalists) 
· District of Columbia Act → divided district into 2 counties and created Justice of Peace position in those 2 counties – was of the Justices of Peace he appointed was Marbury
Judiciary Act of 1802:  
· When Jefferson (republican and anti federalist) took over he enacted new Judiciary Act 
· Eliminate new judgeships for circuits (supreme court justices back to riding circuit) 
· He delayed the next Supreme Court term until 1803 
· Jefferson also asked his secretary of state to withhold the commissions of the new Justice of Peace positions 
State of Judiciary in 1803: 
· At this time the Judicial branch was the least prestigious of the branches – lacked facilities, riding circuit was physical hardship
· There was no clear authority to overrule statutes 
Marbury v. Madison 
Rule / Takeaways – “Role of judiciary is to say what the law is” / Federal courts can ‘invalidate law violating the constitution’ / federal courts have authority over ministerial acts by executive branch officials and no authority over “political” acts (president nominating people for position is a political act) 
Facts  
· Adams signed the commission of Marbury for one of the new Justice of Peace positions. John Marshall, the current secretary of state, put the seal on the commission but forgot to send the papers. When Jefferson is inaugurated he tells his secretary of state, Madison, to withhold commissions, including Marbury’s. Marbury files a writ of mandamus, an order for a government official to do their job. Madison is the defendant because as secretary of state he is the one who is supposed to deliver the commission. Marbury argues he has a ministerial duty to deliver the commission.   
Issue
· Does the Constitution give the Supreme Court the authority to review acts of congress and declare them void, if they are incompatible with the constitution? 
Holding and Reasoning 
· The opinion is divided in to 3 questions
· (1) Does Marbury have the right to the commission? 
· Yes – there were 3 steps to the process of the commission, (1) nomination by president,which was a political decision, then senate vote (2) appointing individual, which is also a political decision, (3) president sign commission paper, a ministerial function
· Marshall says the third step of signing the paper is merely ministerial and the appointing of the individual through senate votes it is final and last step just ministerial 
· The political decision was complete and after the president signed the commission and secretary of state put seal on the paper the appointment was final and delivery was not necessary
· (2) Do the laws of the United States afford him a remedy? 
· Yes
· (3) Can the Supreme Court order Madison to deliver Marbury’s commission?
· No – Marshall says this does not fall under original jurisdiction, the case should have never come to the supreme court because they do not jurisdiction
· Supreme Court has original jurisdiction over certain matters and appellate jurisdiction over other matters, 
· Marshall finds that this case is not within original jurisdiction and is within appellate therefore Supreme Court should not have even heard the case (because it came straight to supreme court 
· (from casenote legal brief) 
· Judiciary Act of 1789 established US courts to issue a writ of mandamus to courts or persons holding office under US authority, Madison would fall within this 
· Article  III of constitution provides Supreme Court shall have original jurisdiction in all cases affecting ambassadors, other public ministers and consuls, and where the state is a party; other cases Supreme Court has appellate jurisdiction
· Marbury argues that Article III does not have restrictive words and the legislature has the power to assign original jurisdiction, but if congress would distribute original and appellate jurisdiction then Article III granting of original/ appellate would not have substance
· But no clause within the constitution is presumed to be without effect – so if the court is to issue a writ of mandamus it must be under appellate 
· To issue a writ (not review an issue of a writ) is to create an original action and this would be an unconstitutional exercise of original jurisdiction of the Supreme Court 
· Although Marshall says Marbury is entitled to the job he holds court does not have jurisdiction to give it to him 
· It was unconstitutional for Judiciary Act of 1789 to grant original jurisdiction to Supreme Court for writ of mandamus 
· Supreme Court asserted their power to interpret law and decide if something is unconstitutional 
· Glazier notes – if Marbury had gone to a federal district court first and then go to supreme court on appeal it would have been under appellate jurisdiction and therefore constitutional 
Office of Legal Counsel Opinion on Equal Rights Amendment:
· Equal Rights Act was passed in 1970s and they gave the states 7 years to ratify it, after the 7 years they extended the deadline a couple years, but long after the 7 year deadline Virginia came close to ratifying it 
· Archivist had dilemma – do the deadlines on ratification really matter? → they wrote letter to OLC to give an opinion on what is the interpretation on the law in this are and OLC writes a memo
OLC ERA Memo:
· All 3 branches have a duty to uphold Constitution – senior officials all swear an oath to support 
· Each branch must interpret 
· Congress in enacting laws
· Executive in executing laws
· Judiciary in deciding cases 
· Women not given equality by Constitution – protections for women are largely statutory
Martin v. Hunter’s Lessee (federal authority over states courts) 
Rule / Takeaways – The Supreme Court has the final say on all federal law questions–includes constitution, statutes, treaties, and regulations. / Can hear direct appeal of “final” state decision / No authority if “adequate and independent” state law basis for decision. (state court MUST cite state law authority to qualify). 
Facts 
· Northern part of Virgina was subject of land grant by King before revolutionary war. Lord Farifax was granted land here by the Kind but dring revolution he had to flee the land because revolutionaries took it over. Fairfax's son named Martin came back after the revolution and wanted his father’s land back. The suit was filed because of competing claims for land by Martin and Hunter’s tenant. Property issues are usually state law but because of a treaty between US and UK that confirmed property rights of UK citizens in the US. First it was in a state court and they ruled in favor of Martin, then Virginia court of appeal reversed, the US Supreme Court ruled in favor of Martin, but then when Martin went to get a judicial order for Hunter’s tenant to vacate Virginia refused to give the order because they said constitution does not give federal courts power over state courts.   
Issue
· Does the Supreme Court have jurisdiction over issues of federal law in state courts? 
Holding and Reasoning 
· Yes the Supreme Court has jurisdiction over federal issues in state courts – so supreme court can review state court decisions on federal issues 
· Source of federal authority is from the people not the states 
C. Justiciability 
Letter from justices to Washington: 
· ???
Introduction to Justiciability: 
· Fundamental Questions: 
1. Is the issue suitable for judicial resolution? (notes below) 
a. “Political” or legal question? 
b. Nixon v. United States addresses
2. Is the plaintiff entitled to sue? (notes below)
a. Constitutional standing / injury
b. Lujan v. Defenders of Wildlife addresses
3. Is the timing right? (notes below)
a. Ripeness / mootness 
1. Political Questions 
Nixon v. US
Rule / Takeaways 
Facts 
· This is about judge Nixon not the president Nixon. He was a corrupt judge. He thought his impeachment was unfair because the though the trial the Senate had was unfair. The constitution gives the House power of impeachment meaning the House decides if they should be put on trial, then the Senate conducts the trial and decides whether or not to remove the person from their position. So the Senate decided for purposes of efficiency to have a committee conduct the fact finding and then the committee will report the facts to the senate, then then senate would have a chance to question Nixon and then vote, but after not hearing the witness themselves. Nixon argues the term “try” in constitution mandated that the whole Senate had to listen to witness. 
Holding and Reasoning 
· The court says Nixon does not have standing to bring this suit because they say the decision of how to do the trial is constitutionally committed to the Senate – court also thinks there is no clear historical meaning of the word “try” 
· Combination of lack of judicially discoverable standards and the constitution commitment of authority to another branch – because of these 2 things Nixon does not have standing to bring the suit and Court wont hear it as a case. 
Historically Political Questions were categorical 
· Some issue held to be “political questions” 
· If a foreign nation is still party to treaty is a political question and not a legal question for judge
· Which competing government US should recognize (king of france appoints an ambassador, revolutionaries in france appoints ambassador - who do they recognize as the real ambassador from france) 
· States of conflict between foreign nations 
· When a war has ended (this may or may not be true today) 
· Whether a state has republican form of government 
Then under Baker v. Carr Court moved away from categorical approach and made factors in order to decide whether something is political question: 
Political Questions Criteria: (cllurp) 
1. Constitutional text commits to a political branch
a. This is what happened under Nixon
2. Lack of judicially discoverable/ manageable standards for resolution
a. This was also an issue under Nixon 
3. Requires a initial non judicial policy determination 
a. If case was such that court would decide under policy rather than law 
4. Would express lack of respect for other branches 
5. Unusual need for adherence to a prior political decision 
6. Potential embarrassment from “multifarious pronouncements” by different branches 
a. One branch says one thing and another branch says something else 
2. Constitutional Standing  
Lujan v. Defenders of Wildlife 
Rule / Takeaways – only individuals who have suffered concrete harm have standing to seek judicial review of agency rules 
Facts
· Endangered Species Act (ESA) was reinterpreted to apply only to government action taken in the US and not in foreign nations, two members of Defenders of Wildlife had visited some sites abroad and now claim harm to them based on the reinterpretation because the increased extinction rate it will probably cause. The members planned to return to the sites sometimes but they did not have tickets at the time of the case
Issue
· If you have not suffered harm and are likely not to suffer harm in the future do you lack standing before the court? 
Holding and Reasoning 
· Court says they cannot decide this case on the merits because the plaintiffs lack standing 
· In order to have standing you have to have suffered an injury
· This decision came down to whether the plaintiffs had a connection to the harm in these foreign countries – neither had actual concrete plans to return 
· Constitutional Standing: 
· There must be an injury in fact → concrete and particularized, and actual and imminent
· It must be caused by the defendant 
· It must be redressable by a court's decision 
· Court has to be able to order a remedy that will change the facts on the ground 
· There is no general “taxpayer” standing (this would be the opposite of particularized)
Judicial Relief & Standing: 
· 3 types of relief 
1. Damages
2. Injunction → order someone to do something or order them not to do something 
3. Declaratory → no facts are in dispute, just getting judge to decide based on law 
Prudential Standing Rules  (in other cases we did not read, court may further law about standing) 
· Party may generally only assert their own rights 
· Generally bars “third party” standing 
· Exceptions
· Where third party unlikely to be able to sue
· Close relationship with plaintiff and third party (parent suing on behalf of their kid)
· Overbreadth doctrine (first amendment) → allows someone to bring an action before there is actual injury, where legislature enacts law that puts limits on free speech, ppl afraid it will chill their speech so they can bring the action before injury
· Narrow establishment clause exception to be against taxpayer standing 
· Statutory suits limited to “zone of interests” → when congress gives a right to sue under a certain statute, you cant use it to go beyond the scope of the statute 
· (comes from later in the course in dormant commerce clause) associations can seek injunctions/declaratory judgment on behalf of members (but there is some criteria in dormant commerce clause section) 
3. Is the Timing Right? → ripes and mootness
Ripeness = when you can sue - a case is not ripe if the facts have not developed to the point where we have an injury, the injury can be imminent but if its too early and too speculative then the case is not ripe  
Mootness = when is it too late to sue - if the decision will not have a tangible effect on the parties
Mootness is not dispositive: (ccvc) 
· Collateral injury survives resolution
· Criminal conviction resulting in loss voting rights (the loss of voting right is the collateral injury of having been in prison) 
· Some civil remedy remains viable 
· Capable of repetition yet evading review 
· Injury must be of type likely to happen to plaintiff 
· Type of injury must of limited duration
· An example of this would be something related to pregnancy/ abortion - lawsuits take so long by the time the lawsuit gets to court the pregnancy will be over but there is a chance you could get pregnant again 
· Voluntary cessation 
· Defendant free to return to it at any time 
· “Voluntary cessation of challenged activity will not moot a controversy unless it can be established with fair assurance that there is “no reasonable expectation” that the party will “return to his old ways” once the case is dismissed” 
· Example: an environmental group has sued to enjoin a paper mill from dumping toxic chemicals into a river. The mere fact that the mill now adopts a moratorium on such dumping will not moot plaintiff’s case, this is true even if the def does not have plans to return to dumping in the future  
· Class actions 
· Certified class action can continue without named plaintiff 
II. Powers of Congress
A. Necessary and Proper Clause 
Necessary and Proper clause = “to make all Laws which shall be necessary and property for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or any Department or Officer thereof”  
M’Culloch v. Maryland 
Rule / Takeaways – Legislature has discretion to decide how to attain ends “in the manner most beneficial to the people” (court should defer to the legislature)  / “let the end be legitimate, let it be within the scope of the constitution, and all means which are … which are plainly adapted to that end [and] not prohibited … are constitutional.” 
Facts 
· A Maryland statute prohibited any bank operating in the state without state authority from issuing bank notes except on stamped paper issued by the state. The statute lays out a fee for the stamped paper and penalties if you violate. An act of congress established a US bank. McCulloh, who is the defendant and the US bank’s cashier, issued bank notes without complying with Maryland law. 
Issue
· Could congress constitutionally charter a national bank? 
· Could Maryland tax a federally chartered national bank? 
Holding and Reasoning 
· Court upholds national bank by relying on the necessary and proper clause, which is in Article I section 8
· Justice Marshall adopts a broader “necessary” rather than a stricter absolutely necessary – “necessary” often means convenient, useful, or essential 
· So long as the ends are legitimate and within the scope of the constitution, any means are appropriate,  that are plainly adapted to that end, and that are not prohibited by the constitution
· A bank is convenient, useful, and essential instrument for national finances so it was within congress’s power 
· Glazier talks about = if there is an enumerated power anywhere in the constitution congress can enact any law that is necessary and proper for executing it – for example, constitution gives national government has power to create post office then under necessary and proper congress can make it a federal crime to tamper with post office, constitution doesn't need to spell out that this would be a crime
Fugitive Slave Clause (background for Prigg) – “no person held to service or labor in one state, under the laws thereof, escaping into another, shall, in consequence of any law or regulation therein, be discharged from such service or labor, but shall be delivered up on claim of the party to whom such service or labor may be due” 
· If you are a slave, just entering a nonslave state does not “discharge” you, and you will be “delivered” back to owner if they can claim they are owner
Prigg v. Pennsylvania 
Rules / Takeaways – Necessary and Proper clause can provide authority to legislate about constitutional provisions other than explicit delegations to federal government (ex: fugitive slave clause)
Facts 
· Prigg captured Morgan in Pennsylvania and claimed Morgan was a fugitive slave. Pennsylvania was a non slave holding state. Federal Fugitive Slave Act of 1793 authorized owners of fugitive slaves to seize the slave and bring the slave before a federal judge to obtain certificate after proving the person was a fugitive slave. Prigg didn’t go before a federal judge to get a certificate and instead just removed Morgan to Maryland where a county judge judges them to be slaves. Prigg was then charged under a Pennsylavnia state law design to prevent self help of return of fugitive slaves. 
Holding and Reasoning
· Justice Story uses the necessary and proper clause – he says if the national government has the general authority through Fugitive Slave clause then they can do anything “necessary and proper” to execute it 
· Dissent said fugitive slave clause is not a grant to federal government but more of a limit on the government so federal gov cannot use necessary and proper cause to enact any law to execute it  
· (from case video) - the personal liberty law enacted by pennsylvania conflicts with federal fugitive slave act, which allowed slave catched to cross state lines into free states, federal law is upheld through necessary and proper clause and fugitive slave clause, and federal law (fugitive slave act) trumps the pennsylvania liberty law 
B. Commerce Power
Commerce Clause → Article I Section 8 = “congress shall have the power … to regulate commerce with foreign nations, and among the several states, and with the Indian Tribes;” 
Gibbons v. Ogden 
Rules / Takeaways – Commerce is “intercouse”; includes navigation; Commerce Clause power is limited only by other constitutional provisions / Commerce Clause give congress plenary power to regulate interstate commerce, including navigation within one state that affects other states. 
Facts
· New York grants Livingston a steamboat monopoly. Then Ogden buys the right to the monopoly from him. Then Gibbons got a federal coasting license, seeking to compete with Ogden. Gibbons boat goes from New Jersey to Ne York. New York court rejects Ogden’s claim that he has a right to operate steamboat in new york and Ogden appeals to Supreme Court   
Issue
· Was NY monopoly preempted by federal license? 
Holding and Reasoning 
· Marshall holds that federal license is valid under commerce power 
· Marshall says commerce is more than just the buying and selling of goods and includes navigation and transportation of people – “commerce is something more: it is intercourse … in all branches … all America understands … the word ‘commerce’ to comprehend navigation. 
· Marshall interprets the commerce power more broadly – “The commerce power is the power to regulate, that is, to prescribe the rule by which commerce is to be governed. This power, like all others vested in Congress, is complete in itself, may be exercised to its utmost extent and acknowledges no limitations, other than are prescribed in the constitution.” 
· Marshall limits the commerce power by saying, “it is not intended to say that these words comprehend commerce … which is completely internal between different parts of the same state” 
1. Progressive Era Commerce Clause 
(next 3 cases are commerce clause / progress era background but we did not have to read these cases)
US v. EC Knight (from video - hasnt been overruled but narrowed so that it has no practical meaning today) 
Rule – Commerce begins after manufacturing 
Facts –Federal government enacted Sherman AntiTrust Act. American sugar refining company purchases competitor EC Knight and some other companies. This meant the American Sugar Refining Company had a 98% monopoly over the sugar refining industry. Government sued under the Sherman AntiTrust Act.  
Issue – can government use commerce clause to regulate manufacturing? 
Holding and Reasoning –Court upholds Sherman AntiTrust Act in general as a matter under commerce clause, but government can only inforce the Act for companies engaged in commerce, and commerce begins after manufacturing process. 
Champion v. Ames (also from video) 
Rule – As a means of executing the power to regulate interstate commerce, Congress may make it criminal offense to cause lottery tickets to be carried from one state to another. 
Facts – Congress enacted law that barred the sale of lottery tickets across state lines. Champion allegedly conspired to ship a box containing lottery ticket across state lines and was indicted. 
Issue – Can Congress prohibit transportation of lottery tickets from one state to another under the Commerce Clause? 
Holding and Reasoning – Court goes back to Marshall’s decision in Gibbons that commerce power is plenary power. This includes authority to prohibit commerce in specific goods.  
Hammer v. Dagenhart (from case video, another background case) 
Rule – making of goods is not commerce, not does the fact that these things are to be afterward shipped or used in interstate commerce make their production a part of such commerce. 
Facts – Congressional prohibited shipment in interstate commerce of the product of any mine or quarry that employed children under the age of 16. Dagenhart brought this case on behalf of two children were informed of their discharged, Hammer was the US Attorney general and named as the defendant. 
Issue – Can congress under its commerce power, pass a law prohibiting the transportation in interstate commerce of products of companies that employed children as laborers in violation of the terms of the law? 
Holding and Reasoning – The court holds this act is unconstitutional. Here the thing intended to be accomplished by the act is the denial of interstate commerce facilities to those employing children, the goods themselves being shipped are harmless. The production of the goods for shipment for interstate commerce is a matter of local regulation. The production of coal is not “commerce” and just  because they are shipped / used in interstate commerce after does not make it “commerce”. Different than lottery case because in that case the goods themselves were harmful, use of interstate commerce was necessary to accomplish results.   
2. Commerce Clause at Its Peak / new deal era 
(now back to cases we actually had to read / non background cases)
United States v. Darby (this case overrules Hammer v. Dagenhart) 
Rule / Takeaways – Commerce clause power excludes purely intrastate matters/ manufacturing, but their effect on interstate commerce can permit regulation / Can prohibit items from interstate movement based on minimum wage and working conditions
Facts 
· Congress enacted the Fair Labor Standards Act. This barred interstate shipment if lumber workers were paid less than minimum wage. The Act set up minimum wages requirements and punished shipment in interstate commerce. 
· Darby was manufacturer of finished lumber and large part of lumber he produced was shipped in interstate commerce. He was arrested for both shipment of goods in violation of Act and employment of workers in violation of the act. 
Issue 
· Does Congress have the power to prohibit shipment in interstate commerce of goods produced in violation of the wage provisions of the Labor Standards Act? 
· Does congress have power to prohibit employment of workers involved in the production of goods for interstate shipment in violation of the wage provisions of Labor Standards Act?  
Holding and Reasoning 
· Congress can prohibit interstate shipment of goods in violation of wage provisions in act, and can prohibit employment of workers involved in production goods for interstate shipment in violation of act 
· Although manufacturing is not interstate commerce (from EC Knight), shipment of goods is interstate commerce so prohibition of that shipment is regulation of commerce 
· Congress has power to exclude from interstate commerce a good it deems to be injurious to the public welfare, and under fair standards labor act congress determined that shipment of goods that were produced under substandard labor conditions is injurious to commerce and therefore has the power to prohibit shipment of those goods , 
· Power over interstate commerce is not only regulation of commerce among states but includes regulation of intrastate activities that so affect interstate commerce as to make regulation of them appropriate means to the end of regulating interstate commerce.  
· congress has determined that the employment of workers in substandard conditions is a form of unfair competition injurious to interstate commerce since the goods produced will be lower priced than the goods produced under adequate conditions - this would hasten spread of substandard conditions - congress has power to suppress unfair competition so the act is appropriate means to an end and it does not matter if only part of goods at particular place will be used in interstate commerce, congress can regulate whole factory even though only party of the product will be shipped interstate
Wickard v. Filburn 
Rules / Takeaways – Commerce clause power excludes purely intrastate matters/ manufacturing, but their effect on interstate commerce can permit regulation –can regulate local activity with substantial effect on interstate commerce 
Facts
· Congress enacted agriculture adjustment act, which was meant to control the volume of wheat moving in interstate commerce to avoid large fluctuations in price. There was a national acreage allotment for wheat and it was divided up for individual farmers
· Filburn was a small farmer. He grew wheat and sold some at market, other portion of his wheat he used to feed his livestock and make flour for his household. In 1940, his wheat consumption exceeded max under the act and he was given penalty. He refused to pay on the ground the act was unconstitutional because it attempted to regulate purely local production and consumption. 
Issue
· Can congress, under the commerce clause, regulate agricultural production intended for local consumption on a farm? 
Holding and Reasoning 
· Yes – farm production that is intended for consumption on the farm is still subject to congress’s commerce power, since it may have a substantial economic effect on interstate commerce
· Wheat destined for home consumption has an effect on the interstate price of wheat and is therefore subject to regulation – even if the wheat is not sold there is still a substantial effect on interstate commerce because it reduces demand for wheat 
· (Glazier says this case was decided in height of commerce clause power, and now the case is it a little infamous because maybe it was taking the commerce clause really far) 
Heart of Atlanta Motel v. US 
Rule / Takeaways – congress may enact regulations that prevent racially discriminatory policies in hotel accommodations because of the negative effects of those policies on interstate commerce. 
Facts
· Congress passes civil rights act in 1964, forbids racial discrimination by places of public accommodation such as hotels
· Heart of Atlanta Motel practice policy of refusing to rent rooms to african americans. Heart of Atlanta Motel did a lot of advertising to out of state patrons. and brought suit against US for injunction against enforcement of civil rights act 
· Motel owners argues his 13th amendment rights are being violated by enforcement of CRA, and it is violation of reasonable limits of commerce powers 
Holding and Reasoning 
· CRA is not unconstitutional – congress has power to remove instructions and restraints to interstate commerce
· Unavailability to african americans of adequate accommodations interferes with interstate travel – and discrimination has distruptive effect on commercial intercourse   
· Commerce is not limited to commercial activity, leisure travel qualifies, case reconfirms congress can regulate intrastate acts having “substantial and harmful” effect on commerce
Katzenbach v. McClung (we did not have to read this case we just talked about it in class, this case was decided with Heart of Atlanta) 
Rules / Takeaway - same as Heart of Atlanta 
Facts
· This case is also about title II of CRA - forbids discrimination in places of public accommodation
· McClung operates Ollie’s BBQ in Alabama and refused to serve African American customers in their dining area
· Approx half the food served in the restaurant moved in interstate commerce.
· McClungs sued Katzenbach (the gov actor responsible for enforcing CRA), McClung sought injunction 
Holding and Reasoning 
· Congress can regulate discriminatory policies of restaurants through CRA if those policies have substantial effect on interstate commerce, congress had basis for finding that racial discrimination policies in restaurants had a direct and adverse effect on the free flow of interstate commerce 
· Ollie’s BBQ got most of their meat from out of state, so court said there was local activity tied to interstate commerce, the customer base was not out of state but because a substantial portion of meat came from out of state they rationalized they could regulate conduct of restaurant 
Summary of commerce clause takeaways so far 
· Commerce is “intercourse”; include navigation (Gibbons)
· Leisure travel is also interstate commerce (Heart of Atlanta)
· Power limited only by other constitutional provisions (Gibbons)
· Excludes purely intrastate matters/manufacturing, but their effect on interstate commerce can permit regulation (Darby, Filburn) 
· Can regulate local activity with substantial effect on interstate commerce 
· Can prohibit items from interstate movement (Ames, Darby, Filburn)
· Can exclude based on health, morals or welfare 
· Can exclude based on Minimum was/working hour rules 
·  Tantamount to a “police power” 
3. Commerce Clause - Current = the court scales back   
United States v. Lopez
Rule/Takeaways - things commerce clause can regulate 
Facts
· Congress enacted Gun Free School Act, made it a federal crime to take a gun into a school. 
· A 12th grade student brings handgun to school and he was arrested and charged under Texas law, state charges were dropped and then he was charged under federal law, GFSA
· Defendant argues GFSA goes beyond powers of commerce clause 
Issue 
· Does the Gun Free School Act go beyond powers of commerce clause? 
Holding and Reasoning
· The court holds that the Gun Free School Act Exceed commerce clause power 
· Commerce clause is not general grant of police power, 
· Commerce Clause allows congress to regulate: (these are takeaways but they are in green below with others)
· (1) channels of interstate commerce
· The way things move, e.g. highways, railroads, shipping lines, airports, etc
· (2) instrumentalities of interstate commerce
· Things being moved across state lines, e.g. a person in a car crossing state lines, lottery tickets moving across state lines
· (3) activities substantially affect interstate commerce 
· Congress can regulate local activity if it substantially affects interstate commerce 
· Court adopts this “substantially affect” standard, this is kind of a gray area, you would have to compare facts of your case to facts of a case where congress said it did substantially affect interstate commerce 
· The majority finds there is no “economic activity” involved in having a gun in a school zone and distinguishes from prior cases (from wheat case) 
NFIB v. Sebelius 
Rules / Takeaway – Cannot compel engagement in commerce
Facts 
· Congress enacts affordable care act – also known as obama care– which said if you didnt have health insurance you would have to pay a penalty based on income, this was to expand total number of people insured which would lower the cost of insurance for everyone 
· A coalition of plaintiff sued government and said it was unconstitutional  
Issue
· Is the “individual mandate” that requires individuals to purchase health insurance, valid exercise of commerce clause? 
Holding and Reasoning
· The court holds that this is not valid exercise of commerce clause
· The court has never used the commerce clause to compel individuals participate in commerce to purchase and unwanted product, the court sees this not as regulating existing activity but compelling people to become active by purchasing product 
· Commerce does not extend to inactivity 
Commerce Clause Takeaways (final, this includes some from above) 
1. Commerce is “intercourse”; includes navigation (Gibbons) and leisure travel (heart of atlanta) 
2. Power is limited only by other constitutional provisions (Gibbons)
3. Can prohibit items from interstate movement (Ames, Darby, Filburn) 
a. Can exclude based on health, morals, welfare
b. Minimum wage/working hour rules can be basis
c. Tantamount to a “police power” 
4. Congress can regulate (Lopez) 
a. “Channels” of interstate commerce
b. “Instrumentalities” of interstate commerce
c. Intrastate activity having a “substantial affect” on interstate commerce 
5. Regulated activity must be economic in nature (Lopez) 
6. Cannot compel engagement in commerce (Sebelius) 
***There are some commerce clause hypotheticals from 09/20 class that are good review, glazier said in class that these questions could make good exam questions 
C. Tax and Spend Power
Tax and Spend Power is found in Article I Section 8 clause 1 = “Congress shall have the power to lay and collect Taxes, Duties, and Imposts and Excises, to pay the Debts and provide for the common defense and general welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States;” 
Key things to think about with Tax and Spend power
1. Purposes for which congress can tax and spend
2. Limits on “conditional” spending
a. Federal government gives state money, but in exchange state has to do something 
3. “Taxes” v. “penalties” 
a. The power to tax is broader than the power to impose penalties, some things you can tax but you cannot impose penalties for 
US v. Butler (1936 case, this was background we did not have to read it) 
Facts
· FDR was just elected, he is trying to pass progessive legislation, the Agricultural Adjustment Act,  to stimulate economy during depression, but court strikes it down as unconstitutional, 
· The act was going to tax processors and use revenue to pay farmers not to grow crops 
Holding and Reasoning 
· Court strikes down the Act but the majority opinion still held that there is a very broad tax and spend power and it just has to be exercised for the general welfare of the United States
· For congress to regulate something it has to point to specific enumerated power in the constitution, but to tax it only has to be exercised for general welfare – so it is broader than enumerate powers
South Dakota v. Dole (limits on conditional spending) 
Rule / Takeaway –The receipt of federal funds may be conditional if the exercise of the spending power is for the general welfare, the conditions are unambiguous, the conditions are related to a federal interest in a particular national project or program, and the conditions do not violate any other constitutional provisions such as the Tenth Amendment, and cannot be too coercive. 
Facts
· Congress passes a law that the federal government can withhold 5% of state highway funds if they allow people under the age of 21 to buy alcohol, the drinking age in South Dakota is 19, SD is suing the government and argues federal government is trying to incentivize the state to do something it cannot command them to do (cannot compel them to have a drinking age)
Issue
· Is this congressional act a valid use of tax and spend power? 
Holding and Reasoning  
· Yes this is a valid use of tax and spend power – federal government can attach conditions on the receipt of funds 
· The spending power is not unlimited and there are 5 limitations 
1. Exercise of spending power must be in pursuit of general welfare
2. Condition of receipt must be unambiguous 
a. Knowing what the federal government is trying to do so the state can make a more informed decision 
3. Must be related to federal interests in programs 
a. In this case federal highway funding related to lower drinking age because people would be using highway to drive into SD for lower drinking age
4. Other constitutional provisions may provide an independent bar to condition of federal funds 
a. SD agues 21st amendment provides bar (this is amendment that repeals prohibition and gave alcohol regulation to states) 
5. Cannot be too coercive
a. Court in this case says the 5% holdback if SD does not raise drinking age is not too coercive 
NFIB v. Sebelius 
Rule / Takeaway 
Facts
· Same facts as above with Affordable Care Act but this part 2 is about the expansion of medicaid to more people
· ​​the Medicaid expansion provision conditioned continued receipt of federal Medicaid funds on states expanding their eligibility requirements for the program - if states did not expand eligibility requirements they would lose 100% of federal medicaid funds 
Issue
· Does congress have the authority to mandate the expansion? 
Holding and Reasoning 
· Court held congress did not have the authority to mandate the expansion – the court rejected the argument of the tax and spend power being the basis for the tax and spend power for the individual mandate and the medicaid expansion
· The court thought the law was too coercive, the law said if they dont expand they lose all of their medicaid funding (compared to south dakota case where they would only lose 5% of the highway funding), Court said the “pressure turns into coercion” 
· Congress calls the individual mandate a penalty but Chief Justice Roberts said it was reasonable to call it a tax and analyze if it is constitutional as a tax (below is more about tax v. penalties), 
· based on criteria below Roberts says it is a tax because (1) no “wrongdoing” / stigma with not having insurance (you are not thought of like a criminal) (2) the payment is paid along with federal income tax so it is collected by IRS   
Indication something is a penalty: 
1. Penalty generally imposes a reasonable significant burden (because the purpose is to deter someone from doing something and punish them for doing it) 
2. Penalties are usually based in wrongdoing, penalty associated with a wrongdoing 
3. Think about who is collecting the money → someone with regulatory power like an agency is an indication it is a penalty 
Indication something is a tax: 
1. Burden tends to be less (tax is intended to raise revenue but still incentivize activity)  
2. Judgment neutral (not saying anything about wrongdoing) 
3. Collected by government whose job it is to collect revenue (like IRS) 
Identified limited on the spending power: (mostly from South Dakota v. Dole) 
1. Must be  in support of the “general welfare” 
a. Congress gets “substantial deference” 
2. Any conditions must be unambiguous 
3. Must be related to federal interest in national projects or programs 
4. Must not violate other constitutional provisions 
5. Cannot be so coercive that “pressure turns into compulsion” (NFIB v. Sebelius)
Taxation Takeaways: 
1. Federal taxes must be uniform throughout United States
2. Taxes can have regulatory purpose 
a. When they are incentivizing behavior through spending not limited to scope of other enumerated powers (cannot command us to buy insurance but can tax us if we dont)
i. Congress can tax things that it can’t regulate 
ii. Can tax inactivity 
b. Validity not dependent on nomenclature (doesnt matter if you call it a tax or penalty, congress can call it a tax but court can find it is a penalty) 
c. “Tax” invalid if it is actually “penalty”; indications include” 
i. Based on wrongfulness - “knowing” conduct taxed and “innocent” not
ii. Price magnitude 
iii. Payable to regulatory entity rather than taxing collecting entity 
Remember – Congressional Control of Conduct
· Direct Regulation → needs to be based on enumerated powers (penalty is direct regulation) 
· Incentivize Behavior → can be based on tax and spend power which is broader (tax is this one)  
III. Executive and Shared Powers
A. Foreign Affairs Powers (Treaty Powers)
Article II Section 2 Clause 2 = “The President shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur …” 
Article VI Supremacy Clause = “This Constitution, and the Laws of the United States … and all Treaties … shall be the supreme Law of the Land … any Thing in the Constitution or Laws of any State … not withstanding.” 
Treaty Making in United States (background): 
1. Executive officials negotiate and sign the treaty
2. President submits the treaty to the senate for approval
3. The appropriate committee holds hearings 
4. Senate votes on “advice and consent” authorizing President to ratify 
5. President may then ratify if the Senate approved 
Missouri v. Holland 
Rule / Takeaway – Congress can enact a statute under necessary and proper clause to enforce a treaty created under article II even if the statute by itself would have been unconstitutional 
Facts
· In late 1800s and early 1900s north american migratory bird species were in danger of extinction due to overhunting 
· 1913 congress passes Federal Weeks McLean Act which made hunting of migratory birds subject to federal regulation but it was quickly ruled unconstitutional by district courts - court said there was nothing in the constitution that gave congress authority to regulate hunting and congress gave up on law
· In 1916 US enters into treaty with UK calling for specific protections for migratory birds, congress then passed implementing legislation in 1918 authorizing a federal agency to regulate hunting 
· Missouri challenges the statute as violation of rights reserved to states under 10th amendment 
Issue
· Can congress validly enact a statute to enforce a treaty if the statute standing by itself would be unconstitutional because it interfered with rights reserved to states by 10th amend?
Holding and Reasoning
· Chief Justice Holmes upholds the statute - his logic is treaty + necessary and proper clause = valid federal statute 
· The constitution give US authority to enter into treaties and under supreme clause these treaties are supreme law of the land – if a treaty is valid then article 1 section 8 gives congress power to enact legislation that is necessary and proper means to enforce the treaty  
· Language of article II = “this constitution, and the laws of the united states which shall be made in pursuance thereof; and all treaties made …” the “pursuance thereof” is before the treaties so treaties do not have to conform to the constitution unlike normal federal statutes 
· But glazier says - bill of rights still limits treaty power, other glazier note is that nowadays this would have easily been passed under commerce clause  
Reid v. Covert (1957 follow up case to Missouri v. Holland)
· Rule - No agreement with a foreign nation can confer power on the congress, or on any other branch of government which deprives someone of their constitutional rights – Individual rights in constitution are still a check on treaty making power
· There was a treaty with UK, US soldier stationed in UK and treaty says US military has jurisdiction over crimes, wife kills husband and she is court marshalled and given military trial and convicted - she claims violation of 5th amendment right to jury trial 
· Supreme court held a jury trial was required  – No agreement with a foreign nation can confer power on the congress, or on any other branch of government which deprives someone of their constitutional rights – Individual rights in constitution are still a check on treaty making power
Bond v. US (another follow up to Missouri) 
· US is party to chemical weapons convention - outlaws production/ use of chemical weapons and congress passed statute to enforce 
· Woman’s husband is cheating and she tries to poison the other woman, prosecutor charges under federal chemical weapons law 
· Court overturns her conviction under the federal statute and says there is no way congress meant to apply this statute to something so small, so throw out conviction based on statutory interpretation not really on constitutional grounds 
Missouri v. Holland Takeaways: 
1. US government has sovereign authority to make treaties equal to that of all other nations 
a. Not limited to specific grounds of federal power enumerated in the constitution 
2. Congress may enact legislation “necessary and proper” to implement treaty terms 
3. Constitutional rights can constrain exercise
When are Treaties Enforceable? 
· Self executing = once ratified courts can use the treaty as a source of law and enforce provisions, the treaty is effective upon ratification
· Non self executing = treaty is a contract between the two countries but does not automatically become domestic law and court will not enforce it, congress must enact a statute enforcing treaty for it to be enforceable by courts 
· It is difficult to know if a treaty is self executing or not, only way to know 100% is to sue under it can see what the court says
Treaties v. Statutes 
· Supremacy clause mentions constitution, then statutes, then treaties 
· But statutes and treaties are on the same level – court should construe so as to give effect to both (if possible without violating language of either) 
· If not possible “the one last in date will control the other” (providing treaty is self executing)
Goldwater v. Carter (this is about how to get out of a treaty) 
· We have treaty with government of China, but the there was revolution and communist government took over, other national government fled to taiwan, US recognized Taiwan as legitimate government and made a treaty with them but then UN recognized Beijing as legitimate government and if US was going to recognize Beijing then we would have to get out of treaty with Taiwan, 
· Carter just left treaty and some Senators sued and argued if you need ⅔ vote to enter treaty you need ⅔ to get out of treaty 
· Supreme Court disagreed with this argument and just said this was a political question and dismissed the case 
Medellin v. Texas (part 1) 
Rules / Takeaways – not self-executing treaties can only be enforced pursuant to legislation to carry them into effect
Facts
· Vienna convention requires that anyone arrested in a foreign country be promptly informed that they have a right to have their consular officials informed of their arrest - US was not honoring this 
· Medellin was one of 51 mexican nationals who did not receive vienna convention notifications, but his lawyer forgot to raise this issue so he “procedural defaulted” 
· Then Mexico took this to international court of justice, where court agreed US was in violation, President Bush then ordered texas to comply but the state refused, Medellin appellate attorney raised the issue on appeal which is how it got to supreme court
Holding and Reasoning 
· The court holds that Vienna Convention is not a self executing treaty - therefore courts cannot enforce unless congress also enacted a law enforcing the treaty 
· Medellin argued President got authority from “foreign affairs” power to order texas to comply - but the court says this is just an attempt to turn a non self executing treating into a self executing one 
· Congress could have used same treaty power as Missouri v. Holland to pass statute enforcing Vienna convention but it didn’t, when treaty stipulations are “not self-executing they can only be enforced pursuant to legislation to carry them into effect.’
· We therefore conclude, given the absence of congressional legislation, that the non-self executing treaties at issue here did not “express[ly] or implied[ly]” vest the President with the unilateral authority to make them self-executing.
· An executive agreement cannot make a non self executing treaty into a self executing one 
Types of Executive Agreements (i dont know if we need to know this) 
1. Article II Treaty Agreements
a. Made pursuant to a Senate Approved treaty provision
b. After president approves it goes to senate for approval, usually require supplemental agreement to enforce  
2. Congressional Executive Agreement 
a. Made pursuant to ext-ante authority in statute; or 
b. Legislatively endorsed ex-post both houses
c. Agreement in which congress has passed a law, and majority of each house approves, it can be confirmed by statute and can be up front about allowing president to make agreement or adopt provisions of executive agreements after that 
3. Sole-Executive Agreement 
a. No specific congressional authorization or subsequent approval 
b. Limited to areas where president has clear unilateral authority, ex: president creating strategy in war
American Insurance v. Garamendi (part I - executive agreement, this is about whether the executive agreement is constitutional and part II below is more about if this treaty trumps the CA state law) 
Rule / Takeaways: Executive agreements legally equivalent to treaties / Executive power includes foreign affairs, executive agreement preempts state law  
Facts
· After WWII US entered into peace treaty negotiations and one of the topics was compensation for jewish victims who had insurance policies taken away, 
· California also passes statute that required insurance companies doing business in the state to make disclosure about WWII policies - CA law was challenged by a number of of insurance companies 
Issue
· Do executive agreements that do not go through the same constitutional process for treaties count under the supremacy clause? 
Holding and Reasoning 
· The treaty preempts CA statute 
· Germany would probably not have entered into an agreement with the US if it knew states would be able to create their own their regarding the issues, also the CA statute was never sent to the senate for approval 
· Constitution makes treaties part of federal law and take precedence over state law, and court believes executive agreements should be included in this even if they do not go through constitutional treaty process, so executive agreements trump state law 
Treaty Takeaways: 
1. Self executing = once ratified courts can use the treaty as a source of law and enforce provisions, the treaty is effective upon ratification
2. Non self executing = treaty is a contract between the two countries but does not automatically become domestic law and court will not enforce it, congress must enact a statute enforcing treaty for it to be enforceable by courts 
3. If a treaty and statue conflict, “last in time” prevails (treaty must be “self executing” to override statute) 
4. Generally now assumed President can withdraw US from Treaty (no case has reached merits) 
5. Executive agreements legally equivalent to treaties
a. They are binding on US internationally 
b. They preempt conflicting state law 
B. Separation of Powers 
1. War Powers 
War Powers of the President – Article II §2: “The President shall be commander in chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States”
War Powers of Congress – Article I §8: “The Congress shall have Power: 
· To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and    Water;
· To raise and support Armies [appropriations limited to two years] . . . 
· To provide and maintain a Navy;
· To make Rules for the Government and Regulation of the land and naval Forces;
· To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions;
· To provide for organizing, arming, and disciplining the Militia, and for governing such Part of them as may be employed in the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the Authority of training the Militia according to the discipline prescribed by Congress” 
Youngstown Sheet & Tube v. Sawyer 
Rule / Takeaways – president is bound to enforce laws within the limits of authority expressly granted to him in constitution, president cannot overtake lawmaking power of congress through combining his specific powers  
Facts
· There are issues between steel workers and employers at steel mill and the workers go on strike 
· The president is worried about a national catastrophe is workers go on strike because steel is important so President Truman passes executive order for secretary of commerce to seize steel mill (administrative seizure, president orders executive to take over their own mills to continue production)
· The district court issues injunction against seizure, then court of appeals puts the injunction on hold, then it goes to supreme court 
Issue
· Was the president acting within his constitutional power when he issues an order directing the secretary of commerce to take possession of and operate most of the nation’s steel mills? 
Holding and Reasoning 
· The court finds the president did not have authority to do this and it was unconstitutional 
· The president tried to rely on “executive power” but there is no law here that the president is “executing”
· President tries to rely on “commander in chief” but war and commander in chief power does not grant so broad of a power to take domestic private property 
· If the president wanted to do this he needed congressional approval, without the approval there would need to be something in the constitution that expressly gave the president the power and there wasn’t 
· Congress could have done this under power to raise and support armies, commerce clause, or making takings clause as long as there was compensation 
Concurrence
· In the concurrence Justice Jackson creates 3 classifications for presidential actions 
1. President acting pursuant to Congressional authorization 
a. Strong presumption of legitimacy 
2. President acting when congress is silent
a. President only has article II authority and cannot rely on powers of congress
3. President acts contrary to congress 
a. President has article II power minus whatever power congress has
b. Lowest ebb of presidential power and less chance president will prevail 
· Justice said that this was category 3 situation, but glazier said this could be category 2 because Truman asked congress for approval and they did not respond (they didnt say no)
Zivotofsky v. Kerry 
Rule / Takeaways – president has exclusive power to grant formal recognition to a foreign sovereign. 
Facts
· State Department Policy is to have whatever country that current has sovereignty over a city to be listed on the passport, but a person can elect to have only the locality if it does not agree with country now controlling 
· Historically no president has ever recognized a country’s sovereignty over Jerusalem - Because of this it is state department policy to just list “jerusalem” as birthplace on a passport without “israel”  
· Congress passes foreign relations act which seeks to allow people to list their birthplace as “jerusalem, israel,” US citizen is challenging State Department refusal to put “israel” on her son’s passport  
Issue
· Does the president have exclusive power to grant formal recognition to a foreign sovereign? 
Holding and Reasoning 
· The court finds the foreign relations act passed by congress is invalid – only the president has power to make recognition judgment’s and congress cannot contradict it 
· Congress does have some power over passports, from the foreign commerce clause, naturalization clause, and necessary and proper clause 
· But president has the power over recognizing foreign government from “power to receive ambassadors” clause 
· This case is in zone 3 of Jackson’s categories, but president wins out because he actually does have constitutional authority over this issue, when there is a conflict president prevails when he has constitutional authority 
2. Administrative law 
Administrative Law background 
· The rules around federal agencies is administrative law 
· Federal agencies are formed by an act of congress which lays out purpose and structure of agency, 
· the agency is semi independent which means it is only independent within its subject matter in statute 
· Congress shapes agency from beginning and agency depends on congress for money, but president chooses officer/ leader of the agency, a president’s executive orders can command the agency
· The Administrative Procedure Act controls the agency’s tools of rulemaking and adjudication 
Legislation v. Rulemaking 
· Legislation = Congress passing statutes  
· Rulemaking = president permitted to make rules under certain circumstances, congress enacts a statute that authorizes executive branch agencies can make rules and adjudicate some issues 
· Administrative Procedure Act shows how rulemaking process is supposed to work 
Hampton v. US – congress can delegate rulemaking power to executive as long as they prove an intelligible principle/ guidance on what the rulemaking is supposed to accomplish 
· if they dont give guidance then it is impermissible use of legislative power 
· If agency goes beyond scope of guidance they are not within the valid use of rulemaking power
Skidmore v. Swift – When an agency makes a rule the more detailed their supporting analysis the greater deference the court should give to the law 
· Rulemaking cannot be arbitrary and capricious so if you want a rule to be upheld you should demonstrate you have engaged in rational decision making process 
Chevron v. Natural Resources – if a statute is ambiguous, then agency is supposed to get considerable deference in legitimacy of what they have done 
Administrative Law Takeaways: 
1. Congress cannot delegate “legislative” authority (but can delegate “rulemaking”) 
2. Valid rulemaking requires: 
a. Statutory authority providing “intelligible principle” 
b. Administrative procedure act (APA) compliance 
i. Typically requires “notice and comment”
ii. proposed/ new rules published daily in federal register
iii. Final rules incorporated in code of federal regulations 
c. Not “arbitrary, capricious, or abuse of discretion” 
3. Agency determinations get judicial deference:  
a. If thorough investigation, well reasoned, persuasive (skidmore)
b. Permissible construction of unclear statute (chevron)
INS v. Chadha 
Rule/ Takeaways – because it constitutes an exercise of legislative power and is thus subject to the bicameralism and presentment requirements of article I of the constitution, the federal statute purporting to authorize a one house veto of attorney general decision to allow a particular deportable alien to remain in the US is unconstitutional / Congress only has legislative power, legislative power has requirements of (1) bicameralism and (2) presentment 
Facts 
· Chadha had been lawfully admitted to US on a nonimmigrant student visa, then he overstayed his visa and he was ordered by INS to show why he should not be deported 
· Chadha applies for suspension of deportation order and judge ordered suspension
· House of representatives vetoed suspension of deportation under 244(c)(2) 
· Chadha argues 244(c)(2) is unconstitutional because it authorizes one house of congress to invalidate the decision of executive branch
Issue
· Is it a valid use of legislative power to authorize a one house veto of a decision the attorney general makes?  
Holding and reasoning
· Court holds that legislative veto is not constitutional 
· Court says if something is a legislative act then only congress has the power to do it, but there are a couple specific requirements for legislation to be valid, (1) bicameralism = both houses must act, both must pass the language word for word (2) presentment = bill has to be given to the president, president either signs and it becomes law or vetos, if president vetos then congress can override if it gets ⅔ majority  
· Legislative veto is an exercise of legislative power - has legislative purpose and effect - but does not meet requirements of bicameralism and presentment 
Bicameralism Exceptions: 
1. Impeachment - only house
2. Impeachment trial - only senate
3. Treaty “advice and consent” - senate
4. Appointments - senate
Clinton v. New York 
Rule / Takeaways – President does not have power to amend or create law (this is legislative power for congress) 
Facts
· Line Item Veto Act (LIVA) was passed in 1996 and it was intended to allow the president to veto individual revenue provisions within an individual bill and president signed this bill in law 
· 6 members of congress challenged the LIVA in a case called Raines v. Byrd, but in the case the court rejected legislative standing, but court said members could have standing if the cancellation under the line item veto act deprived a bill of all its meaning  
· Clinton used LIVA to cancel a provision in Balanced Budget Act which would have allowed NY to avoid repaying funds received under a section of social security act 
· This case was brought by individuals who would have benefitted from those provisions and they challenged the cancellation 
· But this case was allowed to proceed because it was brought by individual plaintiffs instead of legislature, the plaintiffs were able to demonstrate an injury while members of congress were not 
Issue
· Is the line item veto act unconstitutional? 
Holding and Reasoning 
· Court holds line item veto act is unconstitutional 
· Court has to consider difference between president veto and the line item act veto - difference is that presidential veto take places before law is enacted, where line item veto act is rewriting an actual law and the president is approving the overall bill but then amending it by deleting specific provisions - court said this is a key difference 
· This raises a separation of powers issue - congress makes the law and president executes it – by selectively vetoing the president is effectively making the law and not just executing 
3. Executive Privilege 
US v. Nixon
Rules / Takeaway – neither the doctrine of separation of powers nor the need for confidentiality of high-level communications alone can sustain an absolute, unqualified presidential privilege of immunity from judicial process under all circumstances 
Facts
· Watergate happened - breakin at democratic headquarters, Nixon had no advanced knowledge of the break in but it was obvious that those close to him were responsible and that Nixon probably tried to cover it up 
· Investigation into watergate incident began - it became know that there were tape recordings of meetings in the oval office and investigation became focused on getting those tapes 
· A grand injury indicted several white house employees, president was no indictment was named a unindicted co conspirator
· Then the special prosecutor subpoenas whitehouse tapes - white house repsoned by only offering partial tapes and transcripts and white house moved to squash subpoenas 
· President argues that there must be special privilege to protect these conversation because they should be free to say anything or else a president would be more concerned with his image than being productive president 
· Nixon also argued separation of powers doctrine precludes judicial review of a presidential claim of privilege and that the need for confidentiality of high level communication requires absolute privilege as against a subpoena 
Issue
· Does the president possess an absolute executive privilege immune from judicial review? 
Holding and Reasoning 
· Court upholds the subpoena 
· Constitution does not explicitly talk about executive privilege but it is implied by separation of powers, and there is a presumptive privilege for presidential communications 
· Court finds executive privilege does exist but at the same time court gives greater value to integrity of judicial system and subponeaing of evidence 
· Court creates a standard - there must be “demonstrated, specific need” for evidence 
· This case does meet the standard because special prosecutor only subpoenas specific says and times not all tapes so the court thought this was reasonable 
Trump v. Vance 
Facts
· New York starts an investigation into individuals who may have violated state law and they issued a subpoena to Trump’s accountant for financial records 
· Trump, in his personal capacity, sues the state and says based on supremacy clause the president has complete immunity from state criminal process and he seeks declaratory judgment that the subpoena was invalid 
Issue
· May the grand jury in a state criminal prosecution subpoena a sitting president’s personal records without a heightened showing of need?
Holding and Reasoning 
· Court upholds subpoena 
· This case is different from Nixon because trump is being subpoenaed for personal information rather than official 
· There is no heightened standard for showing private papers in state criminal proceedings 
· Because this was personal info and not related to official capacity as president Trump loses core arguments of executive privilege because you cant claim the tax returns will have impact on the ability to do you job as president 
· Court has previously rejected “sovereign immunity” saying president is not like a king, but president does have immunity from suit for actions he did in official presidential capacity
· Court also rejects argument that president is target of harassment and court has faith in judicial system 
***does it matter that they are personal records or that it is state criminal proceeding???***
Executive Privilege Takeaways (from Nixon and Trump cases) 
1. Public Official papers and records of presidential discussion subject claim of executive privilege 
2. President does not have sovereign immunity of monarchs
3. Cannot be sued for “official” acts, but not immune from other civil suits even while in office
4. May be compelled to comply with state & federal subpoenas 
a. Can be required to produce if “demonstrate, specific need” 
5. May only be criminally prosecuted after term ends
6. Private papers subject to regular rules 
4. Appointment Power 
Appointment Clause can be broken into 2 parts: 
1. Principal Officers = “he shall nominate and by with the advice and consent of the senate shall appoint ambassadors other public ministers and consuls, judges of the supreme court and all other officers of the US whose appointments are not herein otherwise provided for”
2. Inferior Officers = “but congress may by law vest the appointment of such inferior officers as they think proper in the president alone, in the court of law, or in the heads of department”
a. Subordinate to attorney general 
b. Limited in jurisdiction and limited in duration of office 
Morrison v. Olson 
Rule / Takeaways – congress can appoint inferior officers 
Facts
· Because of the whole president nixon watergate scandal congress enacted the Ethics in Government Act – part of the act created independent counsel, when the attorney general had reasonable grounds to believe that certain federal crimes had been committed by federal officials he was to report to a specially created court and the court would appoint a special prosecutor 
· Counsel would have certain reporting requirements to the special court and congress, counsel’s position could be terminated by attorney general, special court, or congressional impeachment 
· Olson, who was under investigation by the special counsel, challenged the ethics in government act as violation of appointments clause 
· Morrison had been appointed as independent counsel by a 3 judge panel  
Issue
· Does independent counsel appointment violate the appointment clause? 
· did the fact that the independent counsel could only be removed for cause impermissible interfere with the president's duty to take care that the laws be faithfully executed ? 
· did act violate the separation of powers by reducing the president's ability to control the prosecutorial powers wielded by independent counsel?
Holding and Reasoning 
· Court holds independent counsel provisions of ethics in government act are constitutional 
· Court holds that president shall appoint “principal” officers and congress may appoint “inferior” officers and court determined independent counsel was an inferior officer because his term is limited and so is his jurisdiction and he answers to congress 
· This is not congressional encroachment on executive powers and does not violate separation of powers 
Appointment Power Takeaways
1. President appoints principal officers and the senate confirms
2. Inferior officers may follow the same procedure or may be vested in president/ heads of department/ courts alone 
3. Congress can NOT appoint executive officials 
4. Officers of United States wield “significant authority”, employees lack significant authority/ implement policy only
5. Distinguishing principal from inferior officers: 
a. Nature and extent of duties - 
b. Who they answer to (do they report to president directly? Or other cabinet member?)
c. Tenure of position (do they serve for duration of administration, finite amount of time more likely to be inferior officer) 
IV. Vertical Separation of Powers (Federal/State)
Types of Constitutional Interpretation (don't necessarily need to know this, but it useful) 
1. Textualism = focuses on plain meaning, usually focuses on how terms were used at the time 
2. Original meaning = considers the meaning of the constitution as understood by at least some segment of the populace at the time of founding
3. Structuralism = draws inferences from design of constitution, the 3 branches and relationship between state and federal
4. Precedent = prior supreme court decisions
5. Historical practice = prior decisions of branches, this is used for separation of powers questions sometimes
6. Pragmatism = court weighing or balancing the probable practical consequences 
7. Moral reasoning = moral concepts that underlie some terms in the text
8. National identity/ethos = relies on concept of national ethos, character and value of american society
A. Supremacy Clause
Supremacy Clause = Article VI clause 2 “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.”
M’Culloh v. Maryland (part I addresses constitutionality of bank of US and part II discussing constitutionality of a state taxing the bank)
Rule / Takeaways
Facts
· A Maryland statute prohibited any bank operating in the state without state authority from issuing bank notes except on stamped paper issued by the state. The statute lays out a fee for the stamped paper and penalties if you violate. An act of congress established a US bank. McCulloh, who is the defendant and the US bank’s cashier, issued bank notes without complying with Maryland law.  
Issue
· Can maryland impose a tax on operations of the Bank of the US within its borders? 
· Can one level of government (state) interfere with another level of government (federal)?
Holding and Reasoning 
· The court holds that state cannot tax federal government and therefore cannot tax the bank
· Justice Marshall makes 4 points 
· (1) tax power is concurrent – constitution doesn't say anything about limits on states ability to tax 
· (2) limits on taxes essentially political – if someone is taxing people to much they will just be voted out of office and that is the check on taxation
· (3) power to tax involves the power to destroy – you can tax something as such a high rate that it forces it out of business, – 
· (4) federal supremacy could be defeated if state could tax its activities 
· States have no power by taxation or otherwise to impede burden or in any manner control the operations of constitutional law enacted by congress 
Limits on state taxation takeaways
1. McCullough v. Maryland held states could not tax federal government institutions – “the power to tax is the power to destroy”
2. Applies to legal burden of tax - if a company is funded by the government you can still tax if legal burden is on company 
3. Does not prohibit non-discriminatory taxes ultimately paid with federal funds 
a. Taxes on government employees/retirees
b. Taxes on government contractors 
American Insurance v. Garamendi (part II) 
Rule / Takeaways – State law is preempted by federal law if there is a clear conflict between the state and federal policies.
Facts
· After WWII US entered into peace treaty negotiations and one of the topics was compensation for jewish victims who had insurance policies taken away, 
· California also passes statute that required insurance companies doing business in the state to make disclosure about WWII policies - CA law was challenged by a number of of insurance companies
Issue 
· Is the executive agreement supreme over the CA state law? 
Holding and Reasoning
· The federal treaty preempts the CA state law 
· The court identities 2 forms of preemptions 
· (1) field preemption = domain belongs to the federal government 
· Any state action that has more than “incidental effect” in the domain/area is barred 
· (2) conflict preemption = federal approach prevails if actual conflict 
· When you cannot comply with both federal and state rules 
· Court finds there is conflict preemption here 
Arizona v. US
Rule / Takeaway 
Facts
· Arizona law addressed illegal immigration - law had 4 controversial provisions - §3 = makes failure to comply with federal alien registration a state crime, §5 made it a misdemeanor for illegal immigrants to apply for work in airzona, §6 permits warrantless arrest of individuals believed to have committed a “removable offense,” §2B requires police to verify detainees immigration status with federal authorities  
Issue
· Whether federal law preempts and renders invalid the 4 provisions in the arizona state law 
Holding and Reasoning 
· Court identifies 4 forms of preemption 
· (1) express preemption – in federal statute it says a state cannot do something, expressly barred in the federal statute  
· (2) field preemption – entire domain belongs to federal government, state action with more than incidental effect is barred  (same definition as garamendi) 
· (3) conflict preemption – federal government’s approach prevails if there is actual conflict 
· (4) obstacle preemption – state action constitutes an obstacle to achievement of federal aims 
· Now for each provisions in the state law 
· §3 - court says there is field preemption - state cannot punish someone who has only violated a federal law 
· §5 - obstacle preemption - statute saying they cannot work in arizona is imposing obstacle to federal immigration policy
· §6 - obstacle preemption
· §2B - court holds this one is not preempted and does not interfere with federal law 
B. 10th & 11th amendments 
1. 10th amendment 
10th amendment = the powers not delegated to the United States by the Constitution, nor prohibited by it to the States are reserved to the States respectively, or to the people. 
New York v. United States 
Rule / Takeaways – congress cannot enact statutes that would require state legislature to do something 
Facts
· Congress was concerned about radioactive waste and passes a statute that mandated two things, (1) states must provide disposal facilities, or (2) take title to waste generated in the state
· The “take title” part would require the state legislatures to enact a law to carry out the bidding of congress, because the only way a state could take title to something if it has a law that allows them  
Issue 
· May the federal government order a state to enact particular legislation? 
Holding and Reasoning 
· Congress may not simply “commandeer” or direct the legislative processes of the states by directly compelling them to enact and enforce a federal regulatory program – congress cannot require a state legislature to enact specific laws within the state, a federal law has to be complete within itself and cannot require a state law 
· Regarding 10th amendment and this case - 10th amendment gives limit to federal government but does not spell out authority to states 
· Commerce clause and necessary and proper will not support this either, even if this was necessary way to regulate interstate commerce of radioactive waste it was not “proper”
Printz v. United States
Rule / Takeaway – congress cannot commander state executive branch officials such as sheriffs to implement a federal program
Facts
· Congress passes brady act which required gun buyer background check and established a national database for dealer use 
· But it would take several years to implement the database and in the meantime local police authorities would run database check/ background check 
· Local sheriffs challenged constitutionality 
Issue
· Is compelled enlistment of state officers for the administration of federal programs unconstitutional? 
Holding and Reasoning  
· Court holds congress cannot commandeer for force state legislatures to take certain actions, congress cannot commander state executive branch officials such as sheriffs to implement a federal program 
· This case also brings up that something needs to be both “necessary” and “proper”
2. 11th amendment 
Chisholm v. Georgia 
· During the revolutionary war a South Carolina citizen had supplied the state of Georgia with goods. Chisholm was executor of the estate and he brought suit in supreme court against Georgia for the resulting debt owed by georgia. Georgia argued it had sovereign immunity
· Court said a state is subject to suit by a citizen of a different state despite that state not having waived its sovereign immunity – making it explicit Georgia can be sued by Chisholm 
· States hated this so much they quickly adopted 11th amendment … 
11th amendment = “the judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another state, or by citizens or subjects of any foreign state.” 
· Very narrowly worded basically just to overrule Chisholm,  
Hans v. Louisiana
Rule / Takeaway – an individual cannot sue their own state in a federal court without its consent 
Facts
· Louisian failed to pay interest on bonds and one citizen holding one of the bonds – brought suit in a federal court on the grounds of a violation of constitution, 
· May a citizen of a state sue the state in a federal court? 
Holding and Reasoning
· Supreme court unanimously rejected Hans claims 
· Held that an individual cannot sue their own state in a federal court without its consent and recognized state sovereign immunity 
Seminole Tribe v. Florida
Rule / Takeaway – states are generally immune from suit by private parties in federal court absent their consent 
Facts
· Congress passed indian gaming regulatory act – congress allowed tribes to sue states in a federal courts for violation of indian gaming regulatory act 
Holding and Reasoning 
· Court held congress cannot abrogate a state’s sovereign immunity pursuant to its powers under commerce clause 
· Concluded the indian gaming act was unconstitutional - 11th amendment prevents congressional authorization of suits by private parties against unconsenting states
· Court also holds 11th amendment does not only bar suits under diversity jurisdiction but also against federal question jurisdiction 
· (this all is different now because 14th amendment gives congress enumerated power to override state sovereign immunity) 
Alden v. Maine 
Rule / Takeaways – congressional authority to abrogate state sovereign immunity is limited to the 14th amendment 
Facts
· The federal statute, Fair Labor Standards Act, allows states to be sued in their own courts for specific labor law violations 
Issue
· May congress under its power in Section 5 of the 14th amendment, authorize suits against state governments in state court? 
Holding and Reasoning 
· Court holds that states remain immune from private suit 
· Court finds that constitutional design was that states were not meant to be stripped of sovereign immunity in their own courts and the constitution would never have been ratified if that were the case 
Exceptions to state sovereign immunity (he will not test on this slide) 
1. Suits by the US 
2. Suits by another state
3. Bankruptcy proceedings 
4. Supreme court review of state court decisions 
5. Suit against named state in both personal and official capacity 
6. Suit against political subdivision 
7. Congressional abrogation (have to do it explicitly like in the 14th amendment) 
C. Dormant Commerce Clause 
Wilson v. Black Bird
· state wanted to build a bridge over a creek but someone said that they needed to creek to sail their boat through and their boat was important to interstate commerce 
· Justice Marshall upheld the state action and did not see a conflict between state action and federal law 
· He wrote, “we do not think that the state act empowering the Black Bird Creek Marsh Company to place a dam across the creek, can be considered as repugnant to the power to regulate commerce in its dormant state, or as being in conflict with any law passed on the subject” 
· This decisions suggested that the grant of power to regulate commerce might also be a limit on the states and prevent state from interference with national market - from this decision we get dormant commerce clause 
Buck v. Kuykendoll 
Rule / Takeaway – Commerce clause bars state “regulation of interstate commerce” / highway safety regulation is permissible if the “indirect burden” on commerce is not “unreasonable” / economic protectionism is prohibited 
Facts
· Buck wants to operate a bus line from Portland to Seattle – he tried to get permission from both states, Oregon said it was fine but Washington required him to obtain a certificate of public convenience 
· Washington was using police power and basically deciding if there was sufficient demand for this bus, basically protecting current companies from competition  
Holding and reasoning 
· Court struck down the Washington law that required Buck to get a certificate 
· Court held that commerce clause functions as if it is both in section 8 as a grant to congress and in section 10 limitation on states 
· Court finds that although states do have board police powers (to do things like regulate highways) the burden on interstate commerce can only be indirect and not unreasonable 
· States cannot engages in economic protectionism 
Southern Pacific v. Arizona 
Rule / Takeaway – only congress can directly regulate/establish commerce regulations/policy. If State passes a safety law that has an impact on commerce the safety regulations must be “plainly essential.” 
Facts
· Arizona passes a law that said if you are driving a train in Arizona there are limits to how long the train can be/ how many cars it can have. If it is a passenger train is cannot be more than 14 cars and freight train no more than 70. 
· Arizona justified this law based on police power and safety - they said something about how if the train is too long then the people in the back car get whiplash when the train starts moving 
· As such, whenever Southern Pacific ran trains through Arizona, it had to shorten the length of its trains and increase the train frequency to make up for the decrease in carrying capacity. This resulted in large increases in operating costs and decreases in efficiency. Southern Pacific brought suit against Sullivan (defendant), the Attorney General of Arizona, alleging that the Arizona state law was an unconstitutional restriction on interstate commerce
Issue
· Is this arizona law a violation of the dormant commerce clause? 
Holding and Reasoning 
· The court holds Arizonia’s law is unconsitutional because it puts a significant burden on interstate commerce. 
· Companies had to disable their trains at the border  which is huge financial burden and decrease in efficiency 
· Court compared arizona interest with federal interest, the arizona safety interest was so minimal and with the law they were actually going to have more safety issues because more trains just means more accidents in general so it actually doesnt really justify the law 
· The unlikely risk of accidents makes Arizona’s interest in the case far less significant than the economic impact on Southern Pacific. (arizona law was not plainly essential) 
· It has huge impact on interstate commerce and it was not even improving safety, states do have police power and court does recognize that it has to be willing to strike balance between state police power and regulation of interstate commerce is committed to national government - here it is easy for court to decide arizona law has too much impact 
Hunt v. WA State Apple 
Rule / Takeaway – association can seek injunction/ declaratory judgements on behalf of members.(if they meet criteria below) / if state has laws that discriminate against interstate commerce they have to (1) provide legitimate local benefit (valid use of police power) and (2) there are no less discriminatory means available. Economic protectionism is impermissible. 
Facts 
· North Carolina enacted a statute which required  all closed containers of apples sold, offered for sale, or shipped into the State to bear “no grade other than the applicable U.S. grade or standard.”
· Washington is nation's largest producer of apples, washington has it own rules regarding grades of apples, it more strict than federal standards - the washington standards have good reputation – and the NC law did not allow those washington state grades on apple crates – Washington would have to go through a whole rigamarole to not have their grades on it because grades are used by them in sorting and storage and they don't know which boxes will eventually go to north carolina
· Washington has a state agency to spread word about washington apples, the agency has a whole grade and inspection system and this is why washington apples are preferable, agency also does advertising for the apples, 
· One issue was also if the association had standing to sue (because they were not the ones who were actually growing and selling the apples) and other was if NC law is unconstitutional
Holding and Reasoning 
· Court holds that the association can seek injunction/ declaratory judgements on behalf of members – (based on criteria below)
· Then court holds that the NC law  is unconstitutional 
· Court rejects argument that NC is protecting its consumers from confusion with different grades because (1) the grades are on the crates and consumers in the store do not see the crates and (2) the washington grades are better so if there was confusion they would not be harmed 
· Court basically found that the NC law motivation was to protect NC apple growers because the law would likely lead to out of state apples being more expensive 
· So court said there was substantial impact on interstate commerce because it would be hard for apple growers so label the apple crates for NC differently and also there was discrimination against out of state apples because – there was substantially greater business cost 
· Court establishes rules – if state has laws that discriminate against interstate commerce they have to (1) provide legitimate local benefit that is permissible exercise of states police power and (2) there are no less discriminatory means available. Economic protectionism is impermissible. 
Association can bring suit if: 
1. Members would have standing in own right 
2. Issue is relevant to organization’s purpose 
3. claim/relief does not require individual members 
a. Example: if relief sought was damages then you would need an individual growers to be suing because it would require someone who actually lost money, but injunction doesnt need individual member 
Also need an “indicia “ of membership
· Vote for officers
· Eligible to serve in body
· Finance activities 
· Example: the apple associate was a state agency but was comprised of elected representatives who had to be growers or distributors who had to be elected by the members who paid the fees 
**there are some hypos / example questions about dormant commerce clause in 10/20***
1. Market Participation Doctrine 
Market participation doctrine = “a state may be able to justify conduct that would otherwise violate the dormant commerce clause by showing that the state was acting as a market participant. 
· The dormant commerce clause applies to the states only when they tax or regulate private trade in the national marketplace. If a state instead enters the marketplace as a participant, its actions are treated as being like those of a private party, and the state is exempt from the restraints of the commerce clause” 
Hughes v. Alexandria Scrap (background case) 
· Maryland purchased junk cars for scrapping and paid bounty for cars with Maryland plates. Maryland required out of state processors ot show title 
· Court upheld discrimination because the state was participating in the market, not regulating it 
Reeves v. Stake  (background case) 
· South Dakota opened cement plant - this state owned plant restricted its sales to only south dakota buyers 
· Court upheld this action by market participation doctrine – this discrimination against out of state buyers would normally have triggered scrutiny under dormant commerce clause but because the state was acting as a seller the dormant commerce clause did not come into play
· But south dakota would not be allowed to pass a law that required private companies to only sell cement in state (because that would be regulating and not participating) 
White v. Massachusetts Council of Construction (background case) 
· Boston mayor order that 50% of workers on city construction projects must be city residents 
· Massachusetts supreme court held this to be a commerce clause violation but the US Supreme court upheld it under market participation doctrine 
· they held workers were effectively working for the city –  city of Boston used its own funds to enter into construction contracts and therefore was a market participant, not a market regulator
South Central timber Development v. Wunnicke 
Rule / Takeaways – post sale restrictions are inconsistent with market participation. 
Facts
· Alaska was selling a shit ton of timber, but the contract for sale required that all timber sold must be processed within the state before being shipped outside of state
· South central timber is a timber retailer that did not operate a mill in alaska and mainly sold unprocessed timber to out of state clients 
· South central brings suit for injunction of in state processing requirement on grounds that it violates the dormant commerce clause 
Issue
· Does alaska’s processing requirement violate dormant commerce clause? 
Holding and Reasoning 
· Court does not uphold Alaska;s processing requirement and finds that it is a violation of the dormant commerce clause - although Alaska is a market participant because they are a seller putting restriction inconsistent with market participation 
· Post sale restrictions are inconsistent with market participation 
· Can only burden commerce in market that the state is actually participating in 
· Court reconfirms state protectionist regulations are barred 
· Foreign commerce restrictions get more scrutiny 
· Alaska  is attempting to govern the private, separate economic relationships of its trading partners; that is, it restricts the post-purchase activity of the purchaser, rather than merely the purchasing activity. 
· the State may not avail itself of the market-participant doctrine to immunize its downstream regulation of the timber processing market in which it is not a participant.
· This is also economic protectionism because they are trying to favor alaskan mills by forcing people to process in the state 
Privileges & Immunities Clause = Article IV Section 2 = the citizens of each state shall be entitled to all privileges and immunities of citizens in the several states. 
Privileges & Immunities protects a limited set of “fundamental” rights: 
1. Right to travel/ pass through a state
2. Right to reside in a state 
3. Right to do business/work in a state
4. Right to buy/hold/sell property 
5. Equal treatment in taxation 
a. Example: CA cant charge 5% sales tax in state residents and 10% to out of state residents 
6. Right to seek medical treatment in a state
Privilege and Immunities Analysis: 
1. Is a fundamental right/privilege at issue?
a. One of the things in the list above
b. In camden case it is the right to do business/work in state 
2. Is the discrimination covered by the clause? 
a. I.e. directed at non residents
b. Clause is intended to protect residents of one state against discrimination in another state, it does not protect your own residents. Citizens of other cities in NJ cannot use privileges and immunities clause to challenge this law only citizens of other states can 
3. Does the state have a “substantial reason” justifying the discrimination? 
a. I.e. are non residents the “source of evil” - if state is discriminating against residents of another state the state must prove those residents are harmful 
United Building v. Mayor 
Rule / Takeaway - The market participation doctrine lets states avoid dormant commerce clause constraints but not privileges and immunities clause
Facts
· Camden, New Jersey ordinance requires 40% of employees on city construction projects be city residents. The law also extended to contractors and subcontractors.  
· This law was challenged by other residents of New Jersey and residents of Pennsylvania under dormant commerce clause grounds and privilege and immunity clause grounds  
Issue
· Can a city enact a law that discriminates on the basis of municipality (not state residence)? 
Holding and Reasoning 
· The court does not uphold the Camden ordinance and holds it is violation of privileges and immunities clause 
· Non new jersey residents coming to camden for work would not enjoy same rights as new jersey residents 
· The market participation doctrine lets states avoid dormant commerce clause constraints but not privileges and immunities clause 
· Privileges and immunities does not extend to state’s own residents (only protects non residents who are present there) 
· Actions by municipalities are state actions (municipalities laws must also comply with P&I clause, because any action by a municipality is approved by the state treasurer) 
· The privileges and immunities clause allows discrimination IF a state has substantial reason for disparate treatment 
· Those being discriminated against must be the “source of evil” the government is addressing 
2. Taxation and Commerce
Hypo: A truck from Minnesota sometimes passes through Montana. Can Montana tax this truck? 
Requirements for Taxing Commerce (is this only for states? - yes) 
1. Activity has substantial nexus to taxing state 
a. Activity has to have a connection to the state that is trying to tax it - driving hundreds of miles on your road would be a substantial nexus 
2. Tax is fairly apportioned 
a. You cant tax a truck that occasionally passes through your state a lot of money because that wouldnt be fair 
3. Tax is non discriminatory to interstate/foreign commerce
a. Cant say that montana truck will pay 0.01 per mile and out of state truck will pay 0.02 per mile 
4. Fairly related to services provided by the state 
a. If you are taxing something you have to actually be providing those services - if you are spending money maintaining highways that is providing a service to trucks 
Dormant Commerce Clause Takeaways: 
States may not be: 
1. Regulate out of state activity/transactions
2. Unduly burden interstate commerce
3. Directly regulate interstate commerce
4. Engage in economic protectionism 
a. Discrimination against non-resident/commerce not justified by legitimate police powers concern 
States may: 
1. Exercise traditional police powers if no undue burden on commerce or non-residents 
2. Act as “private” market participant 
3. Tax  
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V. The Fourteenth Amendment 
Key US History Timeline/ Background:  
1776 - declaration of independence
1789 - constitution ratified
1808 - congress outlaws slave trade 
1833 - Britain ends slavery 
1842 - Prigg v. Pennsylvania 
1857 - Dred Scott decision
1860 - Lincoln Elected 
1861 - Civil War Begins 
Dred Scott v. Sanford 
· Dred Scott was a slave and was taken to Illinois and Wiscosin, free states, by his master. His master left him in Wisconsin and went to Louisiana. Master then got married in Louisian and sent for Scott to come to Louisiana. Scott went to Louisiana to serve his master. When his master died Scott tried to buy his freedom from his master’s widow but she refused. Scott brought diversity  against the widow arguing he was emancipated when his master brought him to Illinois. 
· Supreme court found that persons of african american descent are not citizens and therefore supreme court does not have jurisdiction because there is no basis for diversity jurisdiction, court also said even if they did have jurisdiction bringing a slave into a free territory does no emancipate the slave (missouri compromise is unconstitutional) 
Civil War: 
· South was arguing constitution seen as union of sovereign states
· Union arguing the constitution was based on popular sovereignty and states do not have right to secede
Emancipation Proclamation: 
· September 22, 1862
· It did not free any slaves–it was a warning to slave states that Lincoln was going to declare slaves free on January 1, 1863
· It proclaimed that slaves in states that were in rebellion were free - it did not free slaves in states that were not in rebellion/still in control of Union
· Lincoln cited commander in chief clause for authority 
A. The Civil War Amendments 
1. 13th Amendment 
13th Amendment 
Section 1 =  “Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.”
Section 2 = “congress shall have the power to enforce this article by appropriate legislation” 
· 13th amendment is what actually freed the slaves
· Language “except as punishment for crime” ended up being abused - KKK used this to re enslave african americans through excessive criminal convictions 
1866 Civil Rights Act - fill in
Freedmen's Bureau Acts - established administrative agency to advance interests of newly freed slaves. Also required president to protect rights of freed slaves - along with constitution right to bare arms. 
2. 14th Amendment 
14th amendment 
Section 1 (4 clauses) 
· “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.” 
· Called citizenship clause - purpose was to make any former slave a citizen
· “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States;”
· Called privilege or immunities clause 
· What fundamental rights were intended to be protected under this clause?
1. Right enumerated in the constitution as of 1868
2. Right included in the civil rights act of 1866
3. Rights added to the constitution after 1868
4. Other “unenumerated right” (9th amendment)
· But not everyone agrees these ^ right are meant to be protected by this clause 
· “Nor shall any State deprive any person of life, liberty, or property, without due process of law;”
· 14th amend due process clause 
· “nor deny to any person within its jurisdiction the equal protection of the law.” 
· Equal protection clause 
· Commonly interpreted to only apply to state action and not private party’s actions 
Section 2 (2 clauses)
· “Representatives shall be apportioned among the several states according to their respective numbers, counting the whole number of persons in each state, excluding Indians not taxed” 
· No more ⅗ rule, south now gets a lot more representation in congress 
· “But when the right to vote at any election for the choice of President and Vice President … is denied to any of the male inhabitants of such State, being 21 years of age, and citizens of the US, or in any way abridged … the basis of representation therein shall be reduced in the proportion which the number of such males citizens shall bear to the whole number of male citizens 21 years of age in such state” 
· This was never really enforced 
Section 3 important? 
Section 4 important?
Section 5 = “congress shall have the power to enforce, by appropriate legislation, the provisions of this article” 
3. 15th Amendment 
Section 1 = “The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.”
Section 2 = “The Congress shall have the power to enforce this article by appropriate legislation.
B. Supreme Court Undermines Civil War Amendments 
1. Privileges or Immunities 
Prior Takeaway - Article IV Privileges and Immunities Clause → protects limited set of “fundamental” rights: 
1. Right to travel/pass through state
2. Right to reside in state
3. Right to do business in state
4. Right to buy/hold/sell property
5. Equal treatment in taxation 
6. Right to seek medical treatment in state
· But does not say anything about Bill of Rights because bill of rights was federal law so did not apply to states 
· But the 14th amendment is different - it is “privileges or immunities” clause -  it is not about citizens of a state but citizens of the United States so it was meant to to protect federal rights - so possibly meant to protect Bill of Rights, basic privileges and immunities from Corfield (?? is this list above?), and everything included in Civil Rights Act of 1866
Slaughterhouse Cases 
Rule / Takeaway
Facts
· New orleans public health was impacted by animal slaughter upstream of the water supply - people were dumping animal waste into the river 
· The Louisiana state legislature sought to remedy this problem by centralizing the location of all slaughtering away from the water supply. They created a single large slaughter house downstream of the city and it was open to everyone. 
· A group of white butchers challenged this law under the 14th amendment as a privileges or immunities violation and argued they had a right to engage in constitutional trade 
Issue
· Is louisiana violate the 14th amendment? 
Holding and Reasoning 
· The court holds the 14th amendment was meant to overturn dred scott and create national citizenship independent of state and was not intended to subordinate the states to the federal government 
· Court held that privilege or immunities of US citizens includes: 
· Right to peaceably assemble/petition for redress 
· Free access to ports, sub-treasuries, land offices, courts
· Demand care of federal government on high seas/aboard
· Use of US navigable waters
· Writ of habeas corpus
· ^they created this limited set of rights under priv or imm - (this is now the core of priv or imm clause)
· Court held privileges or immunities clause of 14th amendment does not extend to the butcher’s claims that they have the right to engage in constitutional trade/lawful occupation  
· Justice miller concluded that 14th amend did not authorize the supreme court to be a perpetual censor upon all legislation of the states, on the civil rights of their own citizens, Such a holding would radically change the relations of states and federal gov (glazier said that it was meant to change relationship)
· With this decision the court basically shut the door on the 14th amend priv or imm clause 
· From examples and explanations, “14th amend draws a distinction between citizens of the United States and citizens of a state, the content of the 14th amend privilege or immunit clause, which specifically protects the privileges or immunities of US citizens, must differ from the content of article IV privileges and immunities clause, which protects the rights of the citizens of one state while visiting in another state. The federal privileges or immunities would not, therefore, replicate the basic liberty and property right protected by article IV. instead, the federal privileges or immunities would be those that pertained to the Union as a whole, sich as the right to petition the federal government.” 
Bradwell v. Illinois 
· Bradwell was as legal journalist qualified for practice - Illinois supreme court refused to admit her to the bar 
· Court held 14th amend privileges or immunities clause does not protect the right to lawful occupation
· The right to practice law is neither a privilege nor immunity of federal citizenship protected and made applicable to the states by the 14th amendment, citizenship of any kind, whether federal or state, is no required for admission to the bar, even if it were states have the power to regulate admission to their bars, and this power was never ceded to federal government 
· Potential for legislative remedies for judicial errors 
Cruikshank
· Following a disputed elected in Louisian whites seized the village of Colfax and slaughtered hundred of innocent black people. Member of the white mob were indicted and convicted of the 1870 enforcement act which made it a crime to conspire to deny citizens of rights security by the federal constitution or laws. 
· White mob members argued that the Bill of Rights applies only to the federal government, not to the states or private parties 
· The court held that the 14th amendment does not incorporate the provisions of the Bill of Rights against the states
Privilege and Immunities Today
· Largely written out of constitution because of ^these cases
· Led court to create incorporation doctrine = slowly incorporating Bill of Rights in 14th amendment through due process clause in order to apply bill of rights to the states
· Two modern privilege or immunities reliances: 
· CA 1 year welfare residency requirement overturned in Saenz v. Roe 
· Interfered with fundamental right to travel 
· Distinguished from “portable benefits” like tuition 
2. The Civil Rights Cases 
Civil Rights Act of 1875 
· This act tried to establish equal access to public accommodation - like theaters and inns
· There are Public, political, and social rights - this act was about public rights 
· There were penalties if you did not follow act - up to 500$ or sometimes misdemeanor 
Civil Rights Cases (1883)
· Consolidated cases - people convicted under civil rights act of 1875 argued that law that made this a crime exceed 13th/14th amend enforcement power
· Court held congressional 14th amend enforcement limited to “correction” of “state action” - court held that civil rights act of 1875 was unconstitutional - couldn't tell an inn keeper they had to accommodate persons of color, but if there was an issue with jury service or something then government can get involved because jury service is state function
· 14th amendment could reach discriminatory state laws and could reach state court enforcement - Cant bar private owner from discriminating  
· Court also held 13th amendment enforcement extended to “badges” and “incidents” of slavery
· Incident would be legal connection with slavery - for example black codes in the south which would incredible restrictions on what black people could do 
· Badges - no one knows what it means 
· Jones v. Alfred held congress could use 13th amendment to bar private racial housing discrimination 
· Justified legislation against sex trafficking 
· Discrimination in public accommodation would not be “incident” of slavery 
3. 14th Amendment: State Action
Marsh v. Alabama 
Rule / Takeaway – Where a private entity is performing traditional state functions it is a state action for 14th amendment purposes (public function doctrine) 
Facts
· The town is owned by a company, a person who is a jehovah witness wants to come and distribute religious literature but the company who owns the town said she couldn't do it without a permit 
· Overall this town, although it was owned by a company looked like a regulation town and it was largely invisible that this town was actually owned by a company
Issue
· Can the state, consistently with the 14th amendment, punish a Jehovah witness for distributing literature in a company owned town? 
Holding and Reasoning 
· Court hold that Alabama cannot prosecute the woman 
· Even though it is private property it is so open to the public, people there are going to enjoy the same political and constitutional rights that people enjoy everywhere else 
· A municipality would not be able to do this - freedom of religion and freedom of speech protected this so in a “regular” town jehovah witness could do this - but this town does not have municipality because it is owned by company - still must follow constitution because the town still functions as any other town and cannot curtail the liberty of press and religion
Pruneyard v. Robbins
Rule / Takeaway = State Constitution can grant rights in excess of those provided by US Constitution 
· Private shopping center in CA barred solicitation inside its shopping center 
· Supreme court said this does not violate the US constitution – being inside the shopping center is not the same as being on the street like in Marsh 
· But court held it did violate the CA state constitution 
Shelley v. Krarmer (equal protection) 
Rule / Takeaway – state court enforcement of racial discrimination violates the 14th amendment equal protection 
Facts
· There was restrictive covenant on property in missouri, black couple bought property and neighbors brought this cause to court to enforce the covenant, district court did not enforce the covenant but sup court of state did 
Issue
· Can private parties agree between themselves to engage in discrimination?
Holding and Reasoning 
· Court does not uphold the restrictive covenant 
· What makes the action in this case unconstitutional is that coercive power of gov is being brought to bear enforce the racial restrictive covenant - and that is what makes this the problem - Providing “full coercive power to government” to enforce private discrimination 
· When the supreme court of missouri enforced the government that constituted a state action and it was denying equal protection 
NCAA v. Tarkanian 
Rule / Takeaway
Facts
· NCAA has rules about the way colleges can recruit athletes 
· NCAA investigated and found Tarkanian and other UNLV officials has violated rules 
· NCAA required required university to suspend tarkanian or risk increased fines 
· The university suspended Tarkanian – tarkanian then filed for an injunction alleging NCAA violated his due process rights 
· State court granted injunction and said his due process rights had been violated - then NCAA says they are essential party  and Then tarkanian also sues NCAA under 1983 deprivation of rights under color of law but him to win that part he would have to prove NCAA was acting as state because 1983 is only for state actions 
Issue
· Was NCAA action a “state action”?
Holding and Reasoning 
· Combination of NCAA working with UNLV can constitute state action – when state and private entity work together it can be state action 
· UNLV is a state actor because it is a state school, NCAA acting on its own is not a state actor 
· Does it NCAA and UNLV relationship make it a  state action? - it can a private entity and convert to state actor 
· This decisions was 5-4 so they were really split on if NCAA was state actor in this case but the important thing is that private party working with state actor 

State Action Approaches: (when challenging something under 14th amendment use these to know if the action is a state action) 
· Categorical approach 
· Private performance of public function (Marsh)
· Judicial enforcement of private agreements (Shelly)
· Joint state/private action (NCAA) 
· State endorsement of private conduct 
· Two part approach (Lugar v. Edmondson) 
(1) Is deprivation caused by exercising a right or privilege created by state or rule of conduct imposed by it? 
(2) Is the party charged with deprivation fairly said to be a state actor? 
(a) State official 
(b) Private party aided by state official 
(c) Conduct otherwise chargeable to state 
· We ask the first question and then (2) is basically the categorical approach
***do we do categorical or two part approach???***
Lugar v. Edmondson Oil 
· Lugar owed Edmonson money and Edmson thought Lugar wouldn't be able to pay so it went to the court and asked them to legally sanction Lugar’s gas station and court did - they put a bunch of yellow tape around it 
· But then with his gas station closed Lugar could not make any money to pay - he lost his source of income basically without a hearing or anything - he argued he was deprived of due process rights 
Hypotheticals: 
· What a discriminatory country club that wants to be granted a liquor license? 
· Supreme court said granting the liquor license does not make discrimination by the club state action
· When granting the liquor license state is not looking into club’s possible discrimination, the criteria for getting a liquor license has nothing to do with discrimination 
· What if an internet service provider cuts off your internet without any notice or opportunity to be heard? 
· Internet providers usually need a state license to operate
· But this is not enough to make it a state action 
C. Procedural & Substantive Due Process
5th amendment and 14th amendment due process clauses are worded similarly
5th = “nor shall any person …, nor be deprived of life, liberty, or property, without due process of law;” 
14th = “nor shall any state deprive any person of life, liberty, or property, without due process of law;”
Court as read 14th amendment due process clause to  have 3 components: 
1. Incorporation = applying bill of rights to state, this should have been in priv or immunities clause but because court destroyed that clause in late 1800s court has been reading it into due process clause
2. Procedural 
3. Substantive 
Procedural v. Substantive due process:
· For procedural, we ask = was the procedure the government provided sufficient? Usually mathew factors are applies
· Requirement is that government give minimum level of notice an an opportunity to be heard before depriving someone of life liberty or property 
· For substantive, we ask = is it fair for the government to apply this law at all? Was the law legitimate in the first place? Was law fair and reasonable and aimed at achieving legit government objective? 
· Substantive due process has become controversial because (1) it does not seem like a fair reading of the clause and it is not really what the text is supposed to mean and (2) court has primarily used it to find rights that are not in the constitution (unenumerated rights)  
1. Procedural Due Process 
Goldberg v. Kelly 
Rule / Takeaway – state that terminates welfare assistance payment to a recipient without affording him the opportunity for an evidentiary hearing prior to termination denies the recipient procedural due process. 
Facts
· Kelly had been receiving welfare benefits and brought an action alleging that welfare benefits had been terminated under NY law without prior notice and hearing in violation of due process clause 
· NY argued that post termination notice and hearing procedure was constitutionally sufficient 
· NY procedure was that if a caseworker had doubts about continued eligibility of welfare they would first discuss with welfare recipient and then recommend termination if they were still considered ineligible - then notification of termination was sent with information about a post termination hearing one week before benefits are cut off
Issue
· Whether a state that terminates public assistance payments to a particular recipient without affording him the opportunity for an evidentiary hearing prior to termination denies the recipient procedural due process in violation of the due process clause of the 14th amendment 
Holding and Reasoning 
· Court finds this is a violation of due process rights in 14th amendment 
· Extent to which procedural due process must be afforded is influenced by the extent to which he may be condemned to suffer a grievous loss and depends upon that loss outweighing the government interest in summary adjudication - here welfare can be someone’s only source of income so if it is terminated they could literally starve to death 
· In this case NY does allow you to write a letter in the one week time period of getting notification of termination and getting cut off - but court does not think this is sufficient because welfare recipient may not be very good on paper/writing and they should be allowed to be heard orally 
· Court said you do not need a full blown trial but you do need an opportunity to be heard orally before cut off 
Mathew v. Eldridge 
Rule / Takeaway - evidentiary hearing is not required prior to termination of disability benefits / mathew balancing factors
Facts
· This case is a challenge to the termination of disability benefits 
· Eldridge had been receving disability benefits, he recieves questionnaire from state agency and after considering eldridges questionnaire as well as reports from his doctors the agency informs him that they made a tentative decision to terminate benefits
· Eldridge replied and disputed findings, then state agency made final determination to terminate his benefits 
· Eldridge sues challenges under due process 
Issue
· Is it a violation of due process to not have a hearing before cut off of disability benefits? 
Holding and Reasoning 
· Courts holds that an evidentiary hearing is not required for disability benefits 
· The court does not see this as same situation as goldberg - and finds that disability is not as essential as welfare and people are not as reliant on disability as welfare, not as much of a deprivation 
· Court thinks that because the information that you are no longer entitled to disability comes from a doctor rather than some random informant like in welfare then you dont need an oral challenge before termination 
· Court creates mathews balancing test which requires to consider
· (1) the private interest that will be affected - court says losing disability is not that bad, wont be destitute, maybe the spouse is working, they may have access to other money 
· (2) the risk of an erroneous deprivation of such interest through procedures currently being used and probable value if any of additional procedures - usually based on medical report so little risk of error 
· (3) government interest including fiscal and administrative burdens of more procedures - would be too much for government to hold hearings 
Procedural Due Process Takeaways:
1. Rules are situational - the scope depends on interests at stake = Extent to which procedural due process must be afforded is influenced by the extent to which he may be condemned to suffer a grievous loss 
2. Core components 
a. Notice 
b. Opportunity to be heard
c. Neutral decisionmaker
3. Mathew balancing factors 
a. Private interest affected
b. Risk of erroneous deprivation and probable value of additional safeguards
c. Government interest/fiscal and administrative burden of additional procedures
2. Substantive Due Process 
a) Progressive Era / Lochner Era 
Progress era 
· time when court was very conservative, antithesis of progressive, 
· the people and legislature were progressive at this time and court was trying to knock down a lot of the new progressive laws 
· There were horrible working conditions so a lot laws were about minimum wage, working hours, working conditions, child labor, laws against monopolies etc 
· This is also sometimes called Lochner era 
· Court talked a lot about liberty but they mainly meant economic liberty, after Lochner era court moves on from economic liberty and starts focusing on personal liberty 
· Many “economic” liberty cases are no longer good law, but many “personal” liberty cases are good law 
Allgeyer v. Louisiana (first to start off the Lochner era) 
· Louisiana passes law = residents of louisiana can only get insurance from providers that have offices in the state
· State claimed authority under police power, regulating health/safety/public interest, difficult to collect on policy if there is no office in the state 
· Law challenged by insurance companies that want to sell policies in louisiana but did not want to have office there - challenged as a due process violation 
· Court struck down the law and said there is liberty to contract, enumerated right to contract - court says “liberty” mentioned in 14th amendment due process to also right to enter into contracts 
Lochner v. NY (economic liberty case) 
· NY enacts law that says employees cannot work more than 60 hours a week or more than 10 hours a day 
· Lochner, owner of a bakeshop, violates law 
· Court holds this law is a violation of 14th amendment, a “liberty” protected under 14th amendment is right to contract 
Muller v. Oregon (economic liberty case) 
· Oregon enacts a law that women cannot work for more than 10 hours a day 
· Court upholds this law and distinguishes from Lochner saying women cannot protect themselves so law must protect her, woman do not have the same abilities to contract as men and are not an equal competitor with her brother 
Buchanan v. Warley (economic liberty case)
· Louisville, KY ordinance prohibited nonwhite people from moving into homes on white majority blocks 
· Buchanan, a white homeowner, attempted to sell his house to a black buyer, Warley. Buchanan then claimed ordinance prohibited the sale and this was violation of 14th amendment due process 
· Court holds that police power does not allow prevention of property sale on basis of race, court held this violated the liberty of “right to contract” 
Adkins v. Children's Hospital (economic liberty case)
· This is a DC case so it is technically 5th amendment due process 
· DC passes law fixing minimum wage for women. Children’s hospital employs women for wages less than required under the law and children’s hospital brought suit seeking to enjoin program on grounds that law violated due process right to contract freely
· Court strikes down the DC law - court distinguishes with muller saying that was about hours where there was interest in having women work less hours so they can be at home and here its about wages so interest in protecting is not outweighed by interest in protecting women 
^those are economic liberty cases of progressive/lochner era, now we go on to personal liberty cases of progressive/lochner era 
Meyer v. Nebraska 
· Nebraska made it a crime for a teacher in a private or public school to teach in a language other than english, certain foreign languages could be taught like latin and greek 
· Teacher who was teaching kid german was convicted under statute 
· Court holds this law violated 14th amendment due process - there is liberty to “bring up children”
· The court in this case also came up with a list of “liberties”/”rights” that are protected by 14th amendment - do we need to know? 
Pierce v. Society of Sisters
· Oregon law bans private schools (this was based on anti catholic bias) 
· Catholic private school challenges under 14th amendment 
· Supreme court found law unconstitutional and cites meyer case, saying this is interference with liberty to control child’s upbringing
Buck v. Bell 
·  Virginia enacts law that requires sterilization of “imbeciles.” Virgina wants their law to be upheld as health and safety measure and wanted to sterilize people with hereditary forms of insanity or imbelicity. Buck was first patient to be sterilized under act (facts of this case are crazy, they said she was feeble minded and promiscuous because she was pregnant at 16 but she had been raped) 
· Court upholds this law. (Court holds substantive due process protects certain liberties but right to reproduce is not one so does not violate the 14th amendment. - this is from quimbee and not said in class so i dont know if this what we need to know) 
· Court also made argument that if they have the greater power to imprison an imbecile (in an institution) then it follows they have the lesser power of sterilizing an imbecile who then could be discharged from the institution  
Gitlow v. NY (1925) 
· NY passes law that prohibited advocacy of criminal anarchy, doctrine of advocating for overthrowing government 
· Gitlow was a socialist and arrested for distributing copies of left wing manifestos. At trial he argued his speech constituted mere utterance and was not a present or clear danger to the US government. He also challenged under 14th amendment due process
· Court holds that due process clause incorporates select provision of bill of rights. Court holds that 1st amendment “incorporated” 14th amendment. 
· (this case starts “incorporation” doctrine, where select provisions of bill of rights are incorporate by 14th amendment, series of cases over next century that piecemeal adds provisions of bill of rights)
Lochner Era Cases Status (good law yes or no?)
· Lochner v NY 


- no
· Muller v. Oregon

- yes 
· Adkins v. Children’s Hospital 
- no
· Buck v. Bell


- yes
· Meyer v. Nebraska

- yes
· Pierce v. Society of Sisters
- yes
· Buchanan v. Warley

- yes 
Next cases are still in Lochner Era but court is beginning to shift in the direction of allowing greater police power from state
O'Gorman & Young v. Hartford 
· NJ law establishes uniform scale for commissions payable to insurance agents, it was challendged under 14th amendment 
· Court holds law does not violate 14th amendment 
· Important part of this case is that it is the first time the court mentions presumption of constitutionality 
· When states act and the court is called upon to review actions, the action should be viewed with a presumption of constitutionality, court should air on the side that state is acting in constitutional manner and challenger has more of burden to show law is unconstitutional (not takeaway yet because court will change wording) 
Nebbia v. NY (1934) 
· NY fixes the price of milk based on idea milk is essential to children’s health and it is important for people to be able to afford milk 
· Court upheld law saying state can regulate businesses affecting a public interest, court says there is presumption of constitutionality 
· Today this is called rational basis review = requires a “reasonable relation” to a “proper purpose” 
· If you challenge an economic regulation of a state burden is on you to show it is unconstitutional 
**look up example of “resonable relationship” and “proper purpose”**
West Coast Hotel v. Parish (this case is the end of the Lochner Era) 
· This case overrules Adkins case
· Washington passed minimum wage law for women and West Coast Hotel challenged law saying it violated 14th amendment
· Court overrules Adkins and says freedom to contract may be restricted in the employment context for the protection of health and safety and to ensure good work conditions. State has interest in protecting women who usually have less bargaining power than men so response by state to enact law is not arbitrary. 
US v. Carolene Products
· Congress passes law which banned the interstate shipment of filled milk
· There is obviously now the presumption that act is constitutional but it is rebuttable so court does allow arguments against 
· This case is only important because of a footnote = footnote 4
· Footnote 4 identifies exceptions to rational basis - where to use heightened scrutiny and how certain laws in certain categories scrutiny is more strict = now called “strict scrutiny”
· Court gave 3 categories for strict scrutiny; (1) if law violates the bill of rights, (2) if legislation restricts political processes which can ordinarily be expected to bring about repeal of undesirable legislation, (3) if legislation adversely affects discrete and insular minorities who cannot protect themselves in democratic process
· ^ court does not apply these specific 3 today, they have different system
Williamson v. Lee Optical
· Oklahoma passes law limiting what opticians v. optometrists could do. Opticians challenged the law 
· Court upholds the law and says a regulation enacted by state is not unconstitutional unless if has no rational relation to a legitimate objective (basically law is ok unless it does not pass rational basis review) 
· Court basically says they will apply rational basis review exception in footnote 4 cases 
· (this makes it difficult for someone to challenge law because state law barely fails under rational basis review because of presumption of constitutionality, court allowing more under police powers) 
· Opinion noted, “the law need not be in every respect logically consistent with its aims to be constitutional. It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it”
b) Modern Substantive Due Process   
Ferguson v. Skrupa 
Rule / Takeaways – A state law that prohibits or strictly regulates a particular economic activity is reviewed under rational basis review to determine if it is a violation of 14th amendment due process. 
Facts
· Kansas passes law that prohibits anyone that is not a lawyer from debt adjusting, non lawyer debt adjusters argue they are a useful a desirable business and not inherently immoral so the business should not be absolutely prohibited to nonlawyers 
· Argued it was violation of 14th amendment due process clause
Holding and Reasoning 
· The court found the kansas law did not violate the due process clause of the 14th amendment  
· The court holds that treating people differently/classify people, here nonlawyers and lawyers, is ok as long as it is not invidious (definition of invidious below) 
· Court stated it is up to state legislatures, not the courts, to make value judgements and they are constrained only by the constitution and valid federal law 
Invidious Discrimination = treating a class of persons unequally in a manner that is malicious, hostile, or damaging. If there is rational justification for the different treatment, then the discrimination is not invidious…
· Invidious discrimination generally refers to treating of one group of people less well than another on such grounds as their race, gender, religion, caste, ethnic background, nationality, disability, sexual orientation, sexual preference, behavior, IQ, age, or political views 
Griswold v. Connecticut 
Rule / takeaway - there is unenumerated right to privacy.  the right to privacy, although not explicitly stated in the Bill of Rights, is implied (is a penumbra), from other explicit guarantees in the bill of rights. Right of privacy protects state from preventing married couples from using contraception
Facts
· Connecticut passes a law where doctors could not provide birth control to a married couple 
· Estel griswold and her doctor violate this and are arrested, they challenge the law 
Holding and Reasoning 
· Court holds this law is unconstitutional and the court basis the decision on the idea that the law is a violation of the right of privacy 
· Justice Douglas says that amendments 1,3,4,5, and 9 create a “zone of privacy” and from these amendments is there is “penumbra” - basically saying that those amendments provide specific protections but by implication they spread broader and case a shadow (penumbra) and we can infer other rights like right to privacy
Lawrence v. Texas
Rule - The Due Process Clause of the Fourteenth Amendment includes a right to liberty in individual decisions concerning the intimacies of their physical relationship.
Facts
· Texas passes a law that made it illegal for 2 persons of the same sex to engage in a sexual act
· The law is challenged under 14th amendment due process and framed as “can state regulate intimate personal conduct in the home?” 
Issue
· Whether Petitioners' criminal convictions for adult consensual sexual intimacy in the home violate their vital interests in liberty and privacy protected by the Due Process Clause of the Fourteenth Amendment?
Holding and Reasoning 
· The court strikes down the texas law and holds we have a right to privacy in our homes 
· “Liberty” protects the person from unwarranted government intrusions into a dwelling or other private places 
When to use rational basis review or strict scrutiny? =  Due Process Clause: Levels of Scrutiny 
· Strict Scrutiny = “fundamental rights” - generally burden of proof is on the government to prove it is constitutional
· (1) Bill of Rights (glazier put question mark because it is not for sure for sure all bill of rights but probably?) 
· (2) 1st and 5th amendment (glazier said these are the definitely from bill of rights) 
· (3) political process
· (4) privacy/intimate relations 
· (5) family relations (marriage) 
· (6) domestic travel/residency
· Rational Basis Scrutiny = “non-fundamental rights”, government get presumption their action was constitutional, they only need to show there is a “rational relationship” between law and “legitimate government interest”, burden of proof on person challenging  
· (1) primarily it is economic regulations 
· (2) uses of police power that do not fall into the “fundamental rights” category 
D. Equal protection 
Due process we ask → what is the right at stake?
Equal Protection we ask → who’s right is at stake?
14th amendment equal protection clause = “nor shall any state … nor deny to any person within its jurisdiction the equal protection of the laws” 
1. Equal protection: Race 
Yick Wo v. Hopkins 
Rule/ takeaway – a neutral law that is unevenly and discriminatorily administered violates the equal protection clause of the 14th amendment. 14th amendment equal protection applies to all, including non citizens. 
Facts
· San Francisco passes ordinance that requires you to get a permit from the board of supervisors if you want to operate a laundry business in a wood building  - Purpose of law is to prevent fires 
· The board of supervisors grants all the permits to white launders who apply, of the 200 chinese people who apply they give the permit to one chinese person 
Issue
· Has there been a violation of 14th amendment equal protection? 
Holding and Reasoning 
· Court holds there has been a violation of 14th amendment equal protection 
· When it can be demonstrated that a law is being discriminatorily applied, a court may declare the law unconstitutional
· First part of the problem is that ordinance does not even give criteria of why BOS would grant or not grant permit, a person would not know what they need to do to get the permit or not - this kind of allowed them to just arbitrarily grant or not grant based on race 
How to Establish a Law is Discriminatory/ Violates equal protection: 
· Facially = the text demonstrates discrimination (example: “only a person of the white race can …”)
· As applied = discriminatory or disparate impact, a petitioner must demonstrate
· (1) law disproportionately impacts protected group, and 
· (2) impact is intentional 
· If both are established, law will get heightened scrutiny that group is entitled to 
·  Facial challenges usually result in the law being struck down 
· As applied challenges often result in limits on the application of the law (the law may be allowed to stand with respect to other groups) 
Plessy v. Ferguson (1896)
· Louisiana passes law that requires trains to have separate cars for black people and white people, plessy has a first class ticket but conductor told him he had to move to a different coach and he refused so he was thrown into a jail cell 
· Plessy argued law was unconstitutional and that segregation violated the 14th amendment 
· Court held that segregation was not violation of the 14th amendment because races were being treated “separate but equal”  and they found it a legitimate use of police power and not motivated by racism 
Brown v. Board of Education (1954)
· Rule - “separate but equal”doctrine has no application in the field of education, and the segregation of children in public schools based solely on their race violates the equal protection clause 
· Court recognizes the separate but equal is inherently unequal and recognized white supremacy purpose 
· Segregation in school has detrimental effect on black children because policy of separating the races is usually interpreted as denoting inferiority of the black children 
· This decision only applies to public education 
· Bolling v. Sharpe read equal protection into the 5th amendment - gradually extended to other government activities 
· This case did not address remedy, in Brown II court address remedy and ordered desegregation 
Loving v. Virginia 
Rule/Takeaways – Race-based marriage restrictions violate the 14th amendment equal protection clause. Marriage is a “fundamental right” under 14th amendment due process (substantive due process). 
Facts
· Virginia law criminalized interracial marriages, Loving was a white man and he married Jeter a black woman. They were married in DC but then they moved to virginia and they were indicted for violating the state law 
· Issue
· Does a law that prevents marriages between persons solely on basis of racial classifications violate the equal protection clause? 
Holding and Reasoning 
· Court holds that this law does violate the equal protection clause 
· This is invidious - there is a racial classification and not a legitimate state interest and this law is only about protecting “purity” of white people - if there are racial classifications there are subject to rigid scrutiny 
Affirmative Action: Employment (he went over a couple affirmative action cases here… i dont know if we need to know those..?) 
· 5th amendment & 14th amendment due process clauses have same meaning/impact for federal & state governments 
· Use of race as classification get “strict scrutiny” regardless of whether intended to help or hurt
2. Equal protection: Gender 
Frontiero v. Richardson (background case) 
· Statute was that serviceman many claim his wife as a dependent without regard to whether she is actually dependent on him, but a servicewoman can claim her husband as a dependent only if she demonstrates he is actually dependent on her for over one half of his support
· RBG argued classification on sex should get strict scrutiny 
· Court holds the law violates the 14th amendment - but only 4 justices agree to give sex based classifications strict scrutiny 
Craig v. Boren (also kind of background) 
· An oklahoma statute prohibited the sale of non intoxicating beer to males under the age of 21 and females under the age of 18 - oklahoma argued purpose of statute was safety because men were more likely to get into traffic accidents and be arrested for drunk driving 
· Court held that the oklahoma law was invidious discrimination against males age 18-21 and a violation of the equal protection clause - this court also doesnt get the majority to say that sex based classification should get strict scrutiny 
· Court applied heightened scrutiny to gender (not as rigid as strict) and held sex was quasi suspect class, rehnquist termed it “intermediate scrutiny” 
US v. Virginia 
Rule / Takeaway - The state must show sex based classification serve important government objective and that the discriminatory means are substantially related to the achievement of those objective to uphold a law under intermediate scrutiny 
Facts
· Virginia Military Institute (VMI) is an all male military college. A female student filed complaint seeking admission. Court of appeals found violation of equal protection clause of 14th amendment and Virginia proposed a remedial plan. They would create a womens version of VMI called VWIL and it would be located at Mary Baldwin College.  
Issue
· Is the admissions policy and violation of equal protection? / is the proposed remedial measure enough to satisfy the constitution’s equal protection principle ?
Holding and Reasoning 
· The admission policy is a violation of the 14th amendment equal protection clause and remedial measure does not satisfy if either (court is reading gender into equal protection)
· Justified under immediate scrutiny 
· Rejected generic “assumptions” about women as basis for denying all women opportunities - court says you cannot make decisions based on stereotypes 
· State need to provide opportunity to men and women 
· The state must show sex based classification serve important government objective and that the discriminatory means are substantially related to the achievement of those objective - virgina did not do that here and the classification only perpetuates inferiority of women 
· VMI and VMIL are not comparable, VMI has a lot of science and engineering study options where VMIL is more liberal artsy, SAT entrance score is lower, VMIL is more about cooperation and self esteem where VMI is different style and has better alumni network 
3. Equal Protection: Heightened Scrutiny ?
There is idea that there is another level of scrutiny between rational and intermediate, and it is almost the same as rational basis but slightly more strict 
City of Cleburne  v. Cleburne Living Center 
· City zoned multiple residence dwellings as R3. most r3 structures did not require a permit, but a proposed home for mentally retarded did. Cleburne living center applied but because of objections from nearby residents the city refused to give the permit 
· Center challenged ordinance that home for mentally retarded need permits under 14th amendment equal protection  
· All 9 justices agreed the ordinance violated the constitution but they did not agree on level of scrutiny that should be given 
· Court found mentally retarded were not “quasi suspect” class and were not given intermediate scrutiny 
· Court applied rational basis of review which means law will be upheld if there is a “rational relationship” to a “legitimate government interest”  - but the court rejected government “interests” that were given and said there was no basis for believing the home would pose a threat to the city’s interest (one of the reasons given by the state that the permit was denied because the land was on a flood plain so it would be dangerous but other homes were on similar land so court rejected this) 
· People think this is heightened rational basis because court is not just accepting the interests the state says 
· *i dont get why this is seen as different than rational basis because arent they just saying the gov interest is not legitimate?
Romer v. Evans 
· Cities enacted ordinances that prohibited discrimination on basis of sexual orientation 
· Statewide initiative was adopted by Colorado voters. The law preempted local ordinances from prohibiting discrimination on basis of sexual preference. 
· Court held this was an equal protection violation. The court declined to treat sexual orientation as a suspect class. 
· Court applied rational basis, so law would be upheld if it had a rational relationship to a legitimate government interest 
· Court said law failed under rational basis because they “cannot say the law is directed at any identified legitimate purpose or discrete objective” - court rejected argument the law protected freedom of landlords who have religious beliefs about homosexuality 
Although it seems like court may be applying something higher than rational basis the court would just say they are applying rational basis and that they just dont find the interest legitimate 
4. Equal Protection: Tiers of Scrutiny 
There are 3 tiers of scrutiny - strict, intermediate, rational 
Strict Scrutiny = a suspect classification will be upheld if the government can show that its law is narrowly tailored to achieve a compelling interest. Government has the burden of showing law is constitutional 
· Race, religion, nationality, 
Intermediate scrutiny = a quasi suspect classification will be upheld if the government can show that its law is substantially related to an important interest. Government has burden
· Gender, legitimacy
Rational basis scrutiny = a non suspect classification will be upheld unless the challenger can show that a law is not reasonably related to accomplish any legitimate interest. The challenger has the burden. 
· All other classifications 
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