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CONTRACTS REMEDIES

GENERAL PRINCIPLES

Damages for Breach: Economic Only

Compensatory

Requirements: Measures:
. Causal 1. Expectation: Benefit

. Foreseeable: time of K OF

. Certain: Future loss
not too speculative

. Unavoidable: A's duty
to mitigate damages

(R

Bargain. (standard)
2. Reliance: out of
pocket (alternative)

3. Consequential: only if
foreseeable circumst.

Liquidated: Agreed, reasonable, hard to calculate.
No punitive! Nominal OK. Incidental OK.

IS

Legal Rescission
n rescinds: notice & returns benefit. Then...

Restitution
“Restoration of status quo ante” as part of...

Equitable Rescission

Court intervenes to rescind K. Grounds: mistake,
fraud, unenforceable, etc. Mutual mistake OK,
unilateral if other knew or should have. Election of
remedies defense: Can't seek damages for breach &
resciss. Cancellation: Voidable writing made void.

Injunctive Relief: Equitable defenses apply.

Specific Performance

Mand. injunction to perform duty under K.

Need: Valid K, all conditions satisfied, remedy at law
inadequate, certain terms, feasible to enforce.

Mutuality of remedy not necessary.

Reformation
If VALID K: court alters terms to fix error or make fair.

SALE OF GOODS

uUcc 2-711: Seller Breach

Buyer's Remedies
1. Cancel the contract
2. "Cover”: buy subst. & get diff.
3. Recover spec. goods if paid for
4. Specific Perf. for unique goods
5. K damages if nondelivery
6. Diff. in value if nonconforming

UCC 2-703: Buyer Breach
Seller's Remedies

1. Withhold or stop delivery;

2. Resell goods & recover diff.

3. Cancel the contract

4. Recover K price if buyer accptd
5. K damages (market - K price)

Specific Performance
Available only if:
1. Goods are UNIQUE; OR

2. Damages highly speculative
(e. g. output contracts)

SALE OF LAND

Damages

When Seller Breaches:

Buyer gets expectation or
reliance depend. on jurisdiction

When Buyer Breaches:

Seller gets market price minus
contract price plus consequential

OR...

Fraud or material breach:
Rescission

Buyer n recovery offset
by value of use of land

Specific Performance

1. Law inadeq. For Buyer 11,
LAND IS UNIQUE. For Seller 1,
still needs to sell.

2. Feasbl. Enforce: Buyer 11,
court conveys land. Seller 11, no

contempt for nonpay. Levy of exec

3. Time of Essence Cond: Late

buyer may get SP on partly exec.

K, to avoid default.
4. Seller fails condition: Buyer

can get SP w/ abatemt. Seller can

get only if cond. immaterial

5. SOF: No SP w/o signature.
(Exception: part perform.)

6. Equitable Conversi

sion problem

BUILDING SERVICES

Damages Damages
Owner Breach
Builder gets...

Employee Breach

Employer recovers cost of
obtaining replacement.

1. if K wholly exec., lost profits
2. if K completed, K price

3. K not fully performed, K
price less cost of completion.

Employer Breach

Employee gets wages due
or promised less avoidable
damages. Wrongful
dismissal = tort = punis.

Builder Breach
Owner gets...
1. If Builder subst. performed,
cost of restoration or lost value
2. If Builder's breach material,
cost of completion less $ due +
compensation for delay.

Specific Performance

Covenants Not to Work
for Another can be specific.
enforced. Must be unique
services for inadeq. of legal
remedy. Feasibility OK for
prohibitive injunc: defendant
enjoined from working for
another. Conditional on
employer being ready,
willing, able to employ.

Covenants Not to
Compete: AFTER end of
employment. Must be reasbl.
and dmgs inadequate. Blue
pencil rule: excise unreas.

Specific Performance

Traditionally precluded due
to enforceability problems.
More possible modernly.
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· REMEDY OVERALL ANALYSIS 
· (1) Identify the right
· (2) Violation of right
· Is D responsible
· (3) Remedy
· Legal or Equitable?
· (4) Measure/Scope of Remedy 
NOTES:
· Private law vs Public Law: Private deals with individuals to fix specific wrongs where there is an isolated impact. Where public law has much broader implications beyond the immediate parties. Often involves alot of compromises and has wider concerns. 
· Where there is a right there is a remedy; a deprivation of the law/a right = remedy (Bivens), but must consider SOP and federalism for the scope of judicial remedies (Meza). 
· Ash - factors which guide an implied remedy: (1) was statute intended to create a private right; (2) the need for a remedy to vindicate the right; (3) **any indication of legislative intent to create or deny a remedy**; (4) appropriateness of the remedy in federal courts. 


INJUNCTIONS


    ⭐An injunction’s primary aim must be to protect the plaintiff’s rightful position (always viewed practically based on the specific individual plaintiff). ⭐

Injunction Order of Analysis
General Rule Statement: An injunction is a court-ordered equitable remedy that directs a person to perform or abstain from specific actions, thereby establishing legal rights and obligations.  An injunction is a prospective remedy. The goal of injunction is to protect the plaintiff in the rightful position as if the harm had not occurred. The plaintiff’s rightful position should be individual and specific to the plaintiff (VMI). 

· 1. Define Plaintiff’s right
· 2. Identify what position P would be in if the harm had not occurred
· 3. What kind of relief would get P the rightful position?
· 4. Who should perform the relief?
Qualifying for Injunctive Relief 
General Rule: A court must consider four factors in deciding whether to grant an injunction: (1) whether plaintiff faces the threat of real imminent harm; (2) whether  plaintiff has an identifiable irreparable injury (i.e., inadequate remedy at law ); (3) whether in balancing the parties’ respective hardships, an injunction favors the plaintiff; and (4) whether the injunction wouldn’t be against the larger public interest.  The decision to grant or deny injunctive relief rests within the equitable discretion of the courts (eBay). 

To be eligible for an injunction, a plaintiff must demonstrate an immediate and real threat of harm. This threat must be grounded in concrete facts rather than being merely speculative or hypothetical. The harm should be imminent, indicating its occurrence in the near future, and it must be a type of harm that is legally impermissible. The threat must be specifically directed towards the plaintiff, not the public at large(Lyons). 
Injunctions should be granted only where the plaintiff faces a specific, identifiable irreparable injury that cannot be adequately addressed with other legal remedies. In instances where the injury is purely economic, courts typically deny granting injunctive relief, under the inadequacy rule, adhering to the principle that equity intervenes only when legal remedies are insufficient to repair the harm suffered by the plaintiff. 

Ex: Multiplicity of suits would be required (nuisance); morally repugnant even if damages would suffice (conversion); D immune from damages/judgment proof; damages are difficult to measure or impossible.
In determining whether to grant an injunction, courts assess and balance the hardships between the parties. For an injunction to be granted it is required that the balance of hardships tips in the plaintiff’s favor. The court weighs the plaintiff’s rights to a remedy and the potential harm they will continue to suffer if the injunction is denied against the burden and the impact the injunction would impose on the defendant. The defendant’s burden must not disproportionately outweigh the benefit to the plaintiff (Staso Milling). A court may deny an injunction if it would be impractical, inconvenient, or inefficient to administer or adversely affect judicial efficiency.  
In deciding whether to issue an injunction, courts consider the public interest, which encompasses the broader social consequences that the injunction may impose or prevent. Typically, public interest considerations include factors such as public health, safety, economic implications for the public at large, and potential impacts on third parties. In general, courts exercise caution and may deny an injunction in a case where the injunction would encroach upon the function of other government branches or interfere with national security.
Finally, the court shall not issue an injunction that would overly inconvenient or inefficient to enforce. In order to maintain the credibility of judicial orders and preserve economic resources. 
Sub-rule: a court may enjoin out-of-state activity but the sister court may but is not obligated to enforce the injunction as part of its own proceedings. 
Four Types of Injunction
· Preventive Injunction→  repair the continuing effects and consequences of the wrong. 
· General Rule: A preventative injunction is a court-order equitable remedy designed to mitigate the ongoing effects and consequences of a wrongful act. The purpose of a preventive injunction is to proactively prevent further harm or damage by stopping or limiting the actions that perpetuate the adverse effects of the original wrongdoing. 
· Reparative Injunction→ repair the past wrong and its continuing effect. 

· General Rule:  A reparative injunction is a court-order equitable remedy employed to remedy the effects of past wrongs and its ongoing consequences. It aims to restore the injured party to the position they would have been if the harm had not occurred, without granting them undue advantage or benefit. 

· Prophylactic Injunction → adds precautionary measures to address facilitators of continued harm by ordering behavior that isn’t otherwise required by law. 

· General Rule:  A prophylactic injunction is a rarely used type of injunction that  enjoins the defendant from engaging in a specific type of illegal conduct that was the basis of the plaintiff’s lawsuit but also enjoins the defendant from engaging in broader conduct that could result in the occurrence of the illegal conduct.  
A court may enjoin a defendant from being in a position to repeat the commission of a serious tortious or unlawful act when there is a prior pattern of such acts and an indication that they will continue. Such a “prophylactic” injunction is only appropriate when the defendant’s pattern of tortious or unlawful acts is clearly established and the need to prevent a recurrence of behavior is strong.

· Structural Injunction → restructure or change how institutions such as jails or schools or companies work. (last resort remedy)

· General Rule: A structural injunction is a judicial order aimed at restructuring or reforming the operational framework of institutions, typically governmental entities like schools or prisons. This remedy is utilized as a last resort, primarily in cases where there are systemic violations of constitutional rights, and it is necessary to ensure compliance with legal and constitutional standards. The objective of a structural injunction is not just to address individual grievances, but to effectuate widespread institutional change to prevent future rights violations.
· SCOPE OF INJUNCTION RULE: 
An injunction must be meaningful in order to validate the right that was proven to be violated. Scope of the injunction must match the scope of the harm, while also keeping in mind federalism & separation of powers. An injunction will be found overbroad if: (1) it invades D’s constitutional rights/interests; (2) is beyond the scope of the harm; (3) is beyond the P’s rightful position. It will not be overbroad if the prophylactic/structural injunction: (1) reaches the facilitators of the harm; (2) if establishes narrowly tailored precautionary measures to prevent harm and/or prevent the targeted harm from recurring. 

In order for Plaintiff to get an Inj. that grants more than P’s rightful position (prophylactic/structural) the P must: (1) show difficulty of supervising a resistant defendant; or (2) that the threat to P’s rightful position from a narrower injunction outweighs the harm to D for an injunction going beyond the P’s rightful position. The court will consider: (a) D’s culpability; (b) if additional safeguards are necessary to avoid future harm; (c) whether D is a private party and there is a violation of D’s constitutional rights; (d) whether D is a Gov’t agency and there are separation of power or federalism concerns. 
Specific Performance


SP Analysis: 
· 1. Imminent Threat of Harm 
· K terms certain?
· 2. Irreparable Injury (damages $ inadequate) ⭐
· Unique goods (difficult to obtain in the market?)
· Real property?
· Damages inadequate - difficult to measure?
· 3. Balancing Test (undue hardship) 
· Hardship to D
· Difficult to supervise K 
· No personal service contract (negative injunction instead?)
· Refine “benefits” of breach of K 
· Law & Econ Considerations 
· Good → allows for max profit
· “Efficient breach” → max profit
· Market best determines → parties forced to negotiate 
· Costs (supervision/resources) 
· Inefficient inj → stop max profits by inj; parties should be able to buy out
· Can’t buy out of high transaction costs (bilateral monopoly, many parties, judicial supervision, 3rd parties)
· 4. Public Interest/Public Policy 

General Rule: Specific Performance is a court order issued to the Defendant to perform as specifically promised under the contract. (Walgreen).  Specific Performance is an adequate remedy when there is: (1) a valid contract with clear and certain terms; (2) imminent threat of harm to the Plaintiff; (3) money damages are inadequate, (4) granting Specific Performance will not cause undue hardship on the Defendant; and (5) granting Specific Performance is not against the larger public interest. 
Courts are less likely to grant Specific Performance when the contract terms specify money damages as the remedies for breach (Lan Systems). In general, Specific Performance should not be issued if the parties cannot “buy out” the injunction. A court will generally not grant Specific Performance for service contracts. In cases involving land, the court will always consider Specific Performance. If a land contract contains an exclusivity clause, the court is more likely to grant SP. 

UCC General Rule: a buyer may obtain Specific Performance if the goods in question are (1) unique OR in (2) other proper circumstances. (1) A good is unique when (i) monetary damages will not provide meaningful relief for the goods in question OR when the (ii) goods cannot be replaced in the open market, OR there is (iii) no practical alternative that could serve as a substitute. (Lan Systems).  The court may order payment of the agreed price, damages, or other relief. The buyer will have a right of replevin for goods identified in the K if after reasonable efforts the buyer cannot cover for such goods after, or circumstances show efforts for similar goods will be unavailing, or the goods have already been delivered and interest in them made. (2) In general, the judge has discretion to determine other proper circumstances that allow for Specific Performance to be granted, even when the goods in questions are not unique. 

Ex: consider also that damages may be truly inadequate still: loss of bx opportunity so speculative; loss of reputation, complex projects; 
Temporary & Preliminary Injunctions
· Qualifying for TRO or PI: 

First, define the status quo because if the movant is trying to change the status quo courts 
may be more wary to grant a PI/TRO. Then: 
The Winters Test: The movant must plead and prove all the following requirements: 
(1) Likely of success on the merits [must be plead with sufficient particularity]; (2) 
Likely irreparable injury if relief is delayed; (3) Likely Balance of the Hardships favors 
the moving party (P & D are on equal footing since merits have yet to be decided); (4) 
Likely injunction will not be adverse to public interest; (5) Proper procedure was 
conducted. 

9th Circuit Sliding Scale Test: The above requirements are treated like factors to be 
balanced rather than strict elements. Movant must show either: (1) Likelihood of success 
on merits and some irreparable harm (or vice versa); or (2) a serious question on the 
merits and that the balance of hardships tips decidedly in favor of issuing the PI / TRO. 
Generally, the greater the degree of gravity of harm to the movant or the more clear the 
balance of hardships weigh in favor of the movant, the less need for likelihood of success 
on the merits or vice versa. 
· Temporary (TRO) RULE Statement:  
· Qualifying for TRO Test: 
· 1. Likelihood of Success on the Merits 
· 2. Likely Irreparable Immediate Injury if Relief Delayed 
· Likely → Threat (Lyons)
· Irreparable → Damages ($) inadequate (eBay)
· 3. Balance of Hardships
· Must favor the moving party; P&D on equal footing since merits have not yet been decided. 
· 4. Injunction NOT Adverse to Public Interest
· 5. Complete Proper Procedures
· Certified explanation of notice efforts
· Security from Plaintiff

A TRO is an emergency order granted only if immediate and irreparable harm will occur before a hearing can be held. A TRO must describe in reasonable details the acts to be restrained. A TRO operates for a short period of time (7-14 days) unless extended for good cause. With a goal to maintain the current status quo (preventing immediate harm). Generally, no appeal is allowed if notice is not given. However, if notice is given then the TRO is more similar to a Prelim. Inj. which can be appealed interlocutory. Additionally, the movant must provide a bond/security deposit.

It may be done without notice (ex-parte) for domestic violation or if efforts are made to give notice and the party explains why notice could not be given.  If the TRO is issued without notice the adverse party can request a modification/termination with a 2 day notice given.  
In addition, some courts require a security from the plaintiff in the amount the court considers proper to pay the costs and damages sustained by any party found to have been wrongfully enjoined or restrained. The court is required to consider the need for a security from the plaintiff, even if it decides it is not required. 
· Preliminary Injunction RULE Statement: 

A Preliminary Injunction (PI) is an extraordinary and drastic remedy because it places a restraint on the D before the adjudication of the merits of the case. It operates until the final judgment and requires notice, a hearing, and a bond.  A PI is usually granted after the TRO has expired. 

· Permanent  Injunction: 
General Rule: A permanent injunction is a final judgment that occurs after the court has conducted a full adversarial process. Courts enjoin a wide variety of torts and conduct that violates constitutional or statutory provisions. The duration of the injunction is determined on a case-by-case basis. 
·  Analysis: 
· 1. Proven Violation of a Threat of Harm 
· 2. Likely Irreparable Injury if relief delayed 
· Likely → Threat (Lyons)
· Irreparable → Damages ($) inadequate (eBay)
· 3. Balance of Hardships
· 4. Injunction NOT adverse to Public Interest
· 5. Complete Proper Procedure 
Modification and Termination 
General Rule: The court has the power to relieve a party from a judgment order if it is (1) satisfied, released, or discharged) or (2) if it is based on an earlier judgment which has been reversed or vacated.  


    Termination vs. Modification Option Analysis: 
· 1. What does Def want?
· Rewrite → Modification (Rufo)
· 2. End?
· Termination → Dowell or Horne 
· 3. Why?
· Complied with FRCP 60(5)
· Substantially complied (Dowell)
· Changed circumstances (Horne)

Termination General Rule: A court may terminate an injunction if the defendant (1) complied with the order in good faith; (2) eliminated original harm and effects; (3) eliminated original harm and effects to the extent practicable; (4) evidence indicated Defendant will not repeat harm. An enjoined party that had made no good faith efforts to comply may still receive relief from the injunction for changed circumstances, if the objective of the court’s decree has been achieved (i.e., no longer equitable to keep injunction). (Horne). 
· Statutory Requirements: FRCP 60
· (1) Judgment/order is satisfied, released, or discharged 
· (2) Judgment/order is based upon an earlier judgment which as been reversed or vacated
· (3) Applying Judgment/order prospectively is no longer equitable considering all circumstances 
· Common Law (C/L) Three Tests 
· (1) Modification (See Rufo)
· (1) There are changed circumstances of law or fact; 
· (2) Modification can be granted to an amount that is suitably tailored to the specific change only to the extent equity requires. 
· (2) Termination based on Substantial Compliance - Purposes of Inj. are fully achieved (See Dowell):
· (1) D compiled in good faith; and
· (2) Eliminated original harm and its lingering effects to the extent practicable; and 
· (3) Evidence indicates that D will not do harm again 
· (3) Termination based on Changed Circumstances (See Horne) 
· (1) Inj. no longer equitable prospectively, due to changed circumstances [regardless of good-faith compliance]
· (2) Purpose of the Decree Achieved [D is now complying with the law]
Contempt: An In Personam Remedy which is a discretionary and inherent court power that can be used based on: (1) the misbehavior of any person in the court’s presence or so near to obstruct the administration of justice; (2) Misbehavior of any of the court’s officers in their official transactions; and (3) Disobedience or resistance to a order, rule, decree, or command. 

· D’s Pre-Contempt Strategies:
· If D cannot, or does not want to, comply with a court order before violation D may: (1) Seek clarification; (2) seek modification; or (3) seek termination. 
· General RULE STATEMENT: 
· For a court to place a party in contempt the Plaintiff must prove: (1) existence of a clear and specific court order; (2) D’s knowledge and notice of the order; (3) D’s violation of the order; and (4) if criminal contempt, D’s intentional violation. 
· (1) Criminal Contempt: Works retrospectively by challenging past criminal acts
· Full Criminal protections including: proof beyond a reasonable doubt, jury trial, right to counsel, no self-incrimination; all 5th & 6th amendment rights)
· Exception: If Summary/Direct (occurred in front of judge): No notice or hearing required judge may immediately sanction
· If Indirect: Court askes the DA, US Attorney, or Special Prosecutor to prosecute the violation
· GENERALLY: if the punishment is fixed and unpurgeable (before & after the violation) it will be considered a criminal contempt order. 
· (2) Civil Compensatory Contempt: Plaintiff files the action to enforce a past violation in order to get money for the past harm. 
· Needs to have 5th and 14th Amendment protections of notice and an opportunity to be heard. It is proven by clear and convincing evidence. 
· NOTE: not recognized in CA/TX (instead treated as damages and is given a jury trial, but now has a lower standard of proof: preponderance of the evidence). 
· (3) Civil Coercive Contempt: Plaintiff files the action to enforce future compliance 
· Needs to have 5th and 14th Amendment protections of notice and an opportunity to be heard. It is proven by clear and convincing evidence
· RULE: The contempt order needs to be a factually simple affirmative act which is purgeable and not fixed. The order typically appears in the form of money or jail, until the order is complied with. If money, it is paid to the Plaintiff or Gov’t depending on statutory requirements. 
· D Strategies To Challenge/Defend Contempt Proceeding: 
· A D may challenge or defend against a contempt proceeding by arguing: (1) the order was not specific; (2) the D lacked notice; (3) the order is impossible to comply with; (4) the court had no jurisdiction to issue the order. 
· Collateral Bar RULE - RULE STATEMENT:
· This is a discretionary rule which finds that if a party has violated a court order it may not raise an issue of the order’s validity or unconstitutionality in the contempt proceeding as a defense unless an exception applies. 
· Exceptions: 
· (1) Transparent Invalidity, or frivolous pretense to validity, of the order
· RULE: Generally, there is a strong presumption of validity and a person in contempt must (1) make a good faith effort to seek clarification, modification, or termination before violating the order; and (2) show compelling circumstances for ignoring the order. 
· (2) No Direct Appeal of the order is Available 
· Ex: A TRO is not appealable 
· (3) The order puts Prior Restraints on Speech
· RULE: CBR will not apply if the order limits speech before the speech takes place.
· (4) The Court Lacks Jdx
· RULE: CBR does not apply where the court that issued the order had no jurisdiction unless the court issued a TRO while it determined jurisdiction.
· (5) The order is impossible to comply with 
· Ex: order to sing but became mute; order to paint but broke both arms; order to pay but is bankrupt. 
Advantages: in personam; an D immune from money damages; may allow recovery for atty fees and other costs. 
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Declaratory Judgments 


RULE STATEMENT: 

Discretionary remedy to determine the rights of each party without actually awarding a type of relief. This relief cannot be enforced by the Court’s contempt power. However, Res Judicata effects will still apply. Moreover, the initial relief is just a statement defining rights, parties may still seek further relief when necessary or proper upon notice and opportunity to be heard by all parties. 
In order for a party to qualify for a declaratory judgment there must be: (1) A actual case or controversy, meaning the issues at threat of litigation are real and substantial rather than hypothetical or abstract. It should not in essence be asking the court for an advisory opinion. However the real threat of litigation is enough, a party need not actually suffer or commit harm before seeking a DJ; (2) The parties must be adverse in position; (3) the claim must be ripe, meaning there should be an immediate threat of harm. Subjective fear is not enough, there must actually be an immediate threat of litigation. 

Additionally, the Court will consider whether declaratory judgment is appropriate by reviewing the following factors: (1) the DJ should serve a useful purpose such as clarifying and settling legal issues; (2) the DJ terminates uncertainty, meaning it would actually settle the controversy; and (3) a DJ should not appear to have been for a tactical advantage. Typically the potential Defendant would be filing a DJ action so it should not appear that he engaged in forum shopping, or attempted to use procedure to establish res judicata effects. 

It is advantageous because it allows for an avoiding of penalty without as much litigation costs, helps maintain relationships, and often operates on an expedited calendar. 


DAMAGES


Damages Generally
· Pecuniary Damages (Economic/Special)
· These damages are easy to quantify (ex: medical bills, present and future lost wages; repair/replacement costs)
· Non-Pecuniary Damages (General/Direct)
· These damages are considered typical to the injury/harm and to be expected based on the specific tort. They are typically difficult to quantify as they differ from Plaintiff to Plaintiff. (ex: Pain & Suffering; emotional distress; Loss of consortium; quality of life losses; defamation; constitutional violations).
· Consequential Damages
· Damages which stem to Plaintiff as a result of the violation/harm. Secondary losses particular to the plaintiff (atypical, indirect, special). 
· Nominal Damages
· Damages for a small trivial sum when there is no actual loss, simply for a vindication of rights. (ex: property disputes (boundary lines); trespass to land; if P is unable to persuade a jury to award damages). 
· A legal right was violated but there is no compensable injury… provides the element of redressability necessary to have standing. Additionally, serves as a potential anchor for punitive damages when the D’s conduct was willful. 
· RULE: there can be no nominal damages for negligence 
· Presumed Damages: serves as a substitute for compensatory damages when the loss is impossible to measure
· These damages are granted when there is no proof of injury or harm. They are presumed as a matter of law to result necessarily from a tortious action. Plaintiff must only prove the elements of the claim. (ex: violation of right to vote; defamation; not for just pure constitutional rights violations). 
· NOTE: you must always subtract the savings that happened. For example, in tort, if you are assaulted and normally would have made $500 driving uber and normally would have paid $200 in gas. The damages awarded would be $500 in damages - $200 in savings = $300.
Collecting Money Damages
· Damages are self-executing; the court does not order the D to pay it. Instead a Plaintiff can use the following methods:
· (1) Execution → the judgment is attached to D’s property which is taken and sold at auction by the sheriff (foreclosure). 
· Exceptions, no execution on: Primary home, primary car, more than 25% of D’s income or pension, or 60% of child/spousal support. 
· (2) Turnover Statutes → Requiring the turning over of intangible non-exempt property i.e., intellectual property such as book rights
· (3) Garnishment → filed against 3P (employer or bank) to collect $ from a D refusing to pay
· (4) Attachment → Maintains the status quo until the final resolution of a claim (notice and hearing required) so that D cannot liquidate assets in anticipation of an adverse judgment. 
· RULE: Fed. Courts can only do this via a preliminary injunction
Consequential Damages Requirements: Foreseeable, Certain, Unavoidable

A Plaintiff must prove that the damages were (1) foreseeable, that is, the D had knowledge or reason to notice of the special circumstances that might have led to the damages at the time of the contract formation (K claims) or at the time of the harm (tort claims). And which could not have reasonably been prevented. In regards to tort claims, only the type of injury need be foreseeable not the extent of the injury. 

Additionally, the damages need to be (2) certain. That is, there is no speculation about the existence or monetary amount of the damages. There needs to be causation in fact (but for causation or substantial factor). This is proven with qualitative and quantitative evidence. 

Majority JDX RULE: Recovery is tied to the probability of occurrence of future harm. For example, if there is a 55% percent chance that P will experience future harm, he is entitled to 55% of the consequential damages. 

Minority JDX RULE: Requires reasonable certainty, there needs to be at least a 51% chance of future harm occurring in order to attain the full amount of consequential damages. Anything less = no amount recovered. 

Finally, the damages must have been (3) unavoidable. Indeed, the P always has a duty to mitigate the damages. Therefore, the P must have engaged in reasonable actions AFTER the violation to avoid future harm. In Contract, this is most often seen by reasonable efforts in “effecting cover.” 

NOTE: Tort Cases Foreseeability Exception → Thin Skull Rule, covers physical conditions which pre-exist before the injury. (i.e., foreseeable irrespective of D’s knowledge). Does not cover refusal to get medical treatment (i.e. duty to mitigate) for religious beliefs. (Munn)
Measurement of Damages Generally
Damages must be as close to the exact monetary value of the loss experienced measured at the time of the loss/harm. Courts can measure damages through: MRPRUD
(1) The Fair Market value - this is the default measure for damages which looks at what a willing buyer would pay a willing seller. 
(a) NOTE: consider the endowment effect where parties may over or under value a product
(b) JDX SPLIT PET EXCEPTION RULE: Loss of personal property is generally limited to the fair market value of that property. However, with PETS the measure is FMV at the time of the loss + interest + any reasonable medical expenses. Additionally, may allow recovery of training put into the pet, breeding potential, age of pet, and use of pet. 
(2) The Replacement Cost - this will be used when there is the actual purchase or sell of the replacement good/service.
(a) NOTE: consider the potential of “forced” sell/buying on time or need based items; and the existence of a non-perfect market 
(b) SUB-RULE: When using replacement cost the court needs to subtract any betterment value (ex: getting a newer item, getting upgraded tires on the same car). 
(3) Personal (sentimental value) → this is generally not allowed unless clear special goods such as trophies or wedding rings. It often requires that the D acted willfully. 
(4) Repair Costs → If the damages can be fixed how much is it to repair the damage or restore the loss to pre-harm conditions.
(a) NOTE: consider inefficient or inconsistent results such as fixing it yourself, various estimates, it not being something that is worth fixing.
(5) Loss of Use → these damages are in addition to other damages
(a) RULE: must be reasonable in period and a reasonable amount (fair rental value). Ex: renting a car b/c your car got damaged. 
(6) Diminution in value → change in value caused by a legal wrong.

Majority JDX RULE: Default to the Fair Market Value while striving for an equilibrium to get P in the rightful position without taking too much extra from the D. 

Minority JDX RULE: The Lesser of Rule → using the measurement that provides the least expensive to the D while also restoring P to their rightful position. Still, in contract cases, the lesser of rule is the standard measure. 

Quantifying Damages to the Public: The lesser of rule is generally followed, but not always, particularly where a certain measurement would contradict clear congressional intent. 
Tort Damages: Look backwards trying to place P in a position occupied pre-harm in order to make the Plaintiff whole 
· Non-Pecuniary Damages: 
· (1) Pain And Suffering → Typical damages associated with torts. Physical Pain and any emotional or mental distress. 
· RULE: Generally limited to the “conscious” P who can feel the pain and suffering. Therefore, would not be granted to “pain” experienced by a paralyzed victim; or in a wrongful death case. 
· (2) Loss of Services → compensating for the loss of past services (any tangible contributions) that had been provided by the victim. 
· EX: household chores, raising children, providing educational needs, etc. 
· NOTE: Children/retiree victims may recover less because they provide fewer services. 
· NOTE: is considered pecuniary technically because it is based on the replacement of services by hiring a 3P. 
· (3) Loss of Society and Consortium → loss was affection/love resulting from the inability to interact with people, care, affection, protection and social connection.
· NOTE: Intangible contributions of an individual that leave others worse off. Provides for more damage than loss of services for children/retirees who did not perform many services. 
· JDX SPLIT LOSS OF CONSORTIUM: specific type of loss of society between husband and wife. 
· (4) MINORITY JDX allows for Hedonic (loss of Quality of Life) → in ability to do certain pleasures of life. 
· RULE Not allowed in cases where Pain & Suffering is given. However, if P/S is allowed it can be considered as an emotional damage for loss of joy.
· Sub-RULE: rejected even more commonly in wrongful death suits but some JDX allow it. 
· Note on Constitutional Tort Damages: Compensatory damages are limited to what is necessary to compensate the plaintiff for the injury caused by the defendant. This includes out-of-pocket costs, harm to reputation, and mental anguish, but not subjective judgments on the abstract importance of the violated constitutional rights. (Memphis Community)
· MEASUREMENT RULE: 

The jury reward is presumptively valid and will not be adjusted unless it is against the great weight of the evidence or shocks the conscious. Therefore, the court will defer to the jury verdict if reasonable. This may result in “remitter” - the lowering of the jury award - or additur (rare) the raising of the award. The court will consider whether the award is consistent with prior awards in similar cases. Any type of future losses (medical; wages) will be discounted to present value.
· NOTE: Reliance on prior similar awards could be problematic because of inflation, individualized experiences, possibility that the jury got it “wrong” in the past, or the lawyers did a poor job in the past. 
· NOTE: Remittitur and Additur will be applied with the threat of granting a new trial. 
· Analysis: (1) Defer to the jury; (2) compare against quality and quantity evidence; (3) compare against similar awards (adjusting for accuracy of past awards and other aggravating circumstances). 
Collateral Source RULE: payments or benefits P receives from 3P (insurance, family) not credited against D’s liability even if it covers all of P’s losses. 
· NOTE: Tort reform in some jdx may abolish this rule because it places P past their rightful position. However, P will be likely to receive damages for their insurance payments. 
TORT REFORM In A MAJ. of JDX:
· Places caps on non-economic (non-pecuniary damages) depending on the type of defendant or claim. Seen often in medical malpractice cases or where the D is a gov’t entity. They may abolish the Collateral Source Rule; Cap damages by creating a multiplier (i.e., can only get 3x amount of economic damages); (i.e., CA caps medical malpractice non-economic damages to $250K)
· Tort reform Goals: if we do not cap some of these damages, non-pecuniary damages, end result may be public harm (high insurance rates, state agencies going bankrupt, doctors that won't practice, taxpayer ends up paying). 
Contract Damages
· ANALYSIS:
· (1) What is the type of K (goods or services) → UCC or C/L + predominant purpose test 
· (2) If there is a valid liquidated damages provision it is controlling. If not, 
· (3) Benefit of the Bargain: FMV - K price + consequential damages - savings 
· MINORITY JDX EXCEPTION: When real property is being disputed the non-breacher needs to show bad-faith from the breacher to get the benefit of the bargain. Or else, will only recover: $ paid to seller, $ for reasonable improvements; $ reasonable incidentals (i.e., investigations in clear title / problems with property). (English Rule)
· Majority: American Rule → permits the land buyer to recover ordinary expectancy damages, measured by FMV - P price. APPLY THIS ON EXAM UNLESS STATED.
· NOTE: in Bad-Deal Cases: Where the FMV - K price is negative → the P may want to seek remedies in restitution/tort/specific performance because the improvements/consequences may not be enough to cover the loss. 
· NOTE: JDX SPLIT on the allowance of pre-judgment interest based on the time of the injury until the actual award of the damages. Most JDX allow for post-judgment interest pursuant to statutes based upon the time of judgment until the actual payment from D. Will generally only be appropriate when damages were objectively subject to quantification and not reasonably subject to dispute. 
· NOTE: damages to a new business are too speculative for rewarding damages. However, a trend is moving away from this because of better economic forecasting. 
· NOTE: Federal Funding Recipients → must be on clear notice (Spending Clause) at the time of accepting federal funding about the potential liability for a specific type of remedy. (Cummings) 
· Liquidated Damages RULE: Liquidated damages is a K provision which agrees upon the amount or measurement of damages. A party claiming its invalidity has the burden to prove so. A liquidated damages provision is valid if (1) it is reasonable and made in good faith as an anticipation of actual loss; and (2) if there would be difficulties in determining the potential actual loss at the time of K formation. Liquidated damages cannot appear to simply be a penalty. That is, the liquidated damages provision cannot be unconscionable according to contract law. If not unconscionable it can potentially exclude consequential damages. 
· NOTE: excluding personal injury damages from consumer goods would be invalid. 

Common Law (C/L)
· Expectation damages is the default measure, to get parties benefit of the bargain placing them in a position as if the contract had never been breached (forward looking). 
· Reliance damages is used when expectation damages are too speculative and the P has made out of pocket expenses based on the detrimental reliance of a contract. Places P in a position as if they never entered into or relied upon the contract. 
· RULE: Generally, no non-pecuniary damages, such as emotional loss, unless there is personal injury stemming from the breach. 
· Seller Real Property RULE: Loss on resale + incidentals - savings 

UCC
· Buyer Options: 
· Cancel K and receive money back (if deposit); AND
· Cover: going out and buying/selling the goods contracted for; or
· Market Damages: receiving the FMV - K price + deposit; or
· Diminution of Market Value (warranty); or
· Specific Performance 
· Incidental Damages: Reasonable expenses incurred incident to the breach (ex: out of pocket charges, costs to cover such as travel, advertising)
· Seller Options: 
· Resale: K Price - Loss on resale + incidentals - savings 
· Market Price: K Price - FMV + incidentals - Savings 
· The Lost Volume Seller (ability to consistently sell goods/services of the type in the K): may also recover the lost profit of the specific breach. 
· Action on Price (When destroyed goods or no FMV for goods): K Price + incidentals - savings 
· Must hold the goods for the buyer
· NOTE: no consequential damages for the seller, however, Incidentals allowed: which are any commercially reasonable expenses after a breach such as stopping delivery, care and custody of goods, resale of goods. 
· Buyer Incidental Damages: 
· Expenses reasonably incurred in the inspection, receipt, transportation, care, and custody of goods RIGHTFULLY rejected AND commercially reasonable expenses in connection with covering OR any other reasonable expenses incident to the delay in delivery or other breach. 
· Seller’s Incidental Damages: Secondary losses measured by RELIANCE 
· Any commercial reasonable charges, commission, or expenses incurred in stopping delivery, transportation, or care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach. 
________________________________________________________________________________________________________________________

· Measuring Economic Damages Analysis: 
· 1. Determine the plaintiff’s lost in money to make them whole
· What is the rightful position of the P?
· 2.  Once damages have been established, choose a method of measuring the damages: Mister Prude (MRPRUD)
· Market Value (⭐) →  the price a willing buyer would pay to a willing seller. 
· Includes the depreciated value, the reduction in value caused by time and use. 
· Replacement Costs → actually make purchase of replacement of good; the price to replace loss on the market
· Personal Value → the prince an individual personally places on the loss due to sentiment 
· Generally not allowed → cts want consistent verdicts, avoid fraud leading to overcompensation. 
· Exceptions → trophies/wedding rings 
· Repair Costs → amount required to repair the damages or to restore the loss of pre-harm condition 
· Use Value → loss in the use of property 
· Focus is on what you would have used the property for.  
· Can be recovered in addition to FMV, replacement or repair costs. 
· Diminution in Value → change in value caused by legal wrong. Still have property of some value, though diminished.
· Minority Approach: Lesser-of Rule: 
· Depending on jdx, the rule operated by limiting a P’s recovery to the lesser-of the applicable methods for calculating value. 
· Breach of K →  damages awarded to non-breaching party should be lesser of either the cost of actually performing the K OR the FMV of the K’s performance. 
Punitive Damages

RULE:  Punitive damages are awarded in order to punish or deter a defendant. Punitive damages are parasitic, meaning they must be attached to compensatory damages. Nominal damages will also satisfy this requirement. Punitive damages are awarded in addition to compensatory damages. 
Qualifying: Qualifying for punitive damages requires: (1) the awarding of compensatory damages or nominal damages be enough because punitive damages are parasitic; (2) It must be a tort claim because Punitive damages are not awarded in breach of contract claims unless there is an independent tort such as fraud, the breach of the duty of good faith, or tortious interference with contracts. Constitutional violations and civil rights litigation will satisfy this requirement; (3) The D acted with intentionally or recklessly (conscious disregard for probable injury), not mere negligence or gross negligence. The Plaintiff must prove this often by clear and convincing evidence. 
In certain cases vicarious liability is possible. In these cases the punitive damages would not have to be parasitic. Vicarious liability may attach to an employer when: (1) the employee is acting within the scope of it’s employment; or (2) based on the Complicity Rule: where (a) the principal authorized the act; or (b) the principal recklessly employed an unqualified/unfit employee; or (c) the action was from a manager (higher level of EE); or (d) the principal explicitly or implicitly ratified/approved of the act in the future. 
Exceptions: Punitive damages will not be available when: (1) the D is a municipality or union and there are concerns that innocent parties will “pay” the damages (such as taxpayers and union members); (2) Statutory exclusions prevent it (such as the ADA); (3) Tort reform has adjusted it: (i) either abolishing punitive damages; (ii) Bifurcating damages so that P gets some and the remainder goes to the state; or (iii) limiting the damages in some way (i.e., to a certain multiplier or 10% of the D’s net worth). 
State Courts: State courts will measure punitive damages based on excessiveness. First being deferential to the jury unless it shocks the conscious, is against the great weight of the evidence, or is inconsistent with prior awards. Additionally, the courts will consider the following non-exhaustive factors: (1) the reprehensibility of D’s conduct; (2) an appropriate ratio of compensatory damages to punitive (typically a single digit, or 1:1-4); (3) Wealth of the defendant; (4) Other criminal or civil sanctions for D’s act; (5) If D profited from the illegal action; (6) Other/Multiple Plaintiffs, that is, will the punitive award prevent recovery for them by making a D bankrupt; (7) Litigation costs, that is, is punitive damages necessary to incentivize future plaintiffs to bring these types of lawsuits. 
Federal Courts: Federal Courts will review punitive damages asking the question if the award is so grossly excessive as to violate the 5th & 14th Amendment Due Process clauses. They will consider procedural due process to determine if there was a fair notice to D regarding the potentiality of the punitive damages award. They will also consider substantive due process to determine if the award is too severe to equate to an arbitrary taking of D’s property. 
· Punitive Damages Order of Analysis: 
· (1) Parasitic? (Compensatory/Nominal Damages)
· (2) Tort Claim?
· Rule: Punitive Damages are unavailable in breach of contract cases, unless the breach results in an independent tort. 
· E.g., fraud, breach of duty of good faith, tortious interference with K.
· (3) Did Defendant act with malice or conscious disregard?
· State of Mind Requirement Rule → To receive punitive damages, P must show that the D acted with malicious intent or conscious disregard of the probability of harm to others. 
· ⚠Limit ⚠ → Mere negligence is insufficient to warrant punitive damages. 
· (4) Vicarious liability?
· Rule: A principal can be liable for punitive damages through vicarious liability; however, the principal must have intentionally authorized the conduct. 
· Vicarious Liability Tests: 
· Scope of Employment → VL depends on whether the harm occurred in the scope of the agent’s employment. 
· Complicity Rule → imposes VL against a principal who either: 
· Authorized the act; 
· Recklessly employed unfit employee; 
· Appointed the Manager who acted within scope of authority; or 
· Ratified or approved the act. 
· ⚠Limits on Punitive Damages ⚠ - CL/State Courts
· Does it “shock the conscious”?
· Is it Rational or based on “passion or prejudice?”
· Standard: Is the award excessive?
· Reprehensibility of the defendant’s conduct
· Ratio of punitive damages to compensatory damages
· Wealth of Defendant (minority)
· Profits of illegality 
· Criminal or civil sanctions 
· Awards in similar cases; and 
· Litigation costs 
· Rule: A ratio of punitive damages greater than 3:1, although not dispositive, is presumed excessive. 
· If Punitive Excessive → remittitur 
· Exceptions 🚫 Punitive Not Available 🚫
· Defendants municipalities, union 
· Concern that innocent parties pay (taxpayers, union members)
· Tort Reform (29 States)
· Abolish (3 states)
· Pay to State (13 consumer protection law)
· Bifurcate → allows P to recover $ that normally may not have been able to (e.g., attorney fees) and rest to state. 
· Statutory Exclusions (e.g., not allowed under ADA)
· ⚠ Tort Reform Limits ⚠  → Statutory limits @ 3x compensatory  



Restitution


GENERAL RULE: Restitution seeks to return D to its rightful position by requiring the disgorgement of all unjust enrichment / gain. A person that is unjustly enriched at the expense of another is subject to liability in restitution. Restitution can be an alternative basis for liability as a separate cause of action or an alternative to tort or contract. Unjust enrichment is commonly chosen when: (1) it is the only source of liability (quasi-contract or by statute); (2) D’s gains exceeds P’s losses or it is easier to measure; (3) the D is insolvent, the thing P lost has changed in value, or because P values the thing he lost for non-market reasons. 
Measurement: Ordinarily, the degree of disgorgement is tied to the degree of the harm. The remedy might be for some of the profit or for all of the profit depending on apportionment of profits. Courts will consider the reprehensibility of the D and as well as whether the profits were gained because of P’s property or by D’s own skill/efforts. A court may order replevin (returning the misappropriated item); rescission (reversal of the transaction); or specific money returned. 
ANALYSIS:
(1) Is there unjust enrichment?
(a) RULE: unjust enrichment requires: (1) D received a benefit either by (i) unsolicited mistake; (ii) solicited at the D’s request such as failed K or promissory estoppel, or oral K that is technically invalid; or (iii) wrongfully and tortiously acquired by D; (2) at the P’s expense; (3) under the circumstances it would make it unjust for the D to retain the benefit without compensation. There is no liability in restitution for an unrequested benefit voluntarily conferred (a gift). However, this does not apply to medical professionals, and if the gift was induced by mistake, fraud, undue influence or is otherwise unconscionable. 
(b) RULE Confidential Relationships: In situations involving failed gifts or failed contracts between family members, the parties mutual purpose should govern whether such gift or contract is unjust. If there is a substantial deviation from mutual purposes it will be unjust enrichment. 
(2) Procedure?
(a) If no Contract Quasi-Contract 
(i) Or Quantum Meruit
(b) If Contract: 
(i) Recission; or 
(ii) Reformation
(c) If Equitable Liability:
(i) Equitable Lien
(ii) Constructive Trust 
(3) Is the Proper Remedy Restitution?
(a) Money
(i) Measuring the D’s gains uses the same measures of value that are used with damages (MRPURD)
(ii) Specific Restitution/Restoration
1) Replevin: Requires the D to return to P the thing that was lost. The P may also recover additional damages for the value of the loss of use of the item during the time it was in D’s possession. 
(iii) Criminal: Allows for victims of crimes to receive the wrongfully appropriated funds that they are due as a result of being a victim of a crime. 
Benefit Conferred by Contract

Quasi-Contract: P is seeking money from an implied in-law contract created by the court when no actual contract exists. It allows for recovery based on D’s gains or the FMV of services rendered. These exist in extra-ordinary circumstances where a special gift made it appear as the P naturally would expect payment of some sort. 
· NOTE: Implied in fact is an actual valid contract entitling breach of K remedies. Where actions alone establish even if no words are spoken. 

Quantum-Meruit: Is a subset of Quasi-Contract where the price was never discussed but there was an agreement/assent between parties. This will allow P to recover the FMV of the services performed and not gain/benefit to the D. 

Rescission: P may cancel the contract returning parties to their original positions. If recession then must follow with restitution analysis to return any unjust enrichment to D where P may receive FMV of services P provided (Quantum Meruit) or Benefit gained by the breaching party (Quasi-K). A P must prove: (1) D wrongful conduct (i) Fraud; (ii) Substantial Breach of K; (iii) Mutual mistake of material fact; (iiii) Unilateral mistake by P which D knew, or had reason to know, was a mistake; (v) duress. Courts are split as to whether to allow punitive damages in a rescission remedy and most require a finding of actual damages but may allow in cases of fraud, oppression or malice. Recession is an extraordinary measure that is not always granted. Hardly allowed when there is an efficient breach (rather than an opportunistic one) and requires clear malice or bad-faith. 

Reformation: Allows the Court to rewrite the K to conform its meaning to the original understanding by the parties. P must prove: (1) a valid original K; and (2) a clerical mistake in writing. 
Constructive Trusts

A constructive trust is a judiciary created fictional trust that compels the title to specific property that the defendant acquired to be re-conveyed back to the plaintiff which can be enforced via the courts contempt power. If a CT is established the P shall receive a return of the specific property traced back to the harm plus any appreciation and/or profits. 

A constructive trust should be used when it is more beneficial to a plaintiff than a simple money judgment: such as when a D is bankrupt; the D purchased an asset with P’s funds and this asset has appreciated in value; or the D transferred P’s property to a 3P and the P wants a return of the item. However, this will not be true to a transfer of a Bona Fide Purchaser. A BFP is one who paid value for the property; and lacked notice (constructive, actual, or inquiry) of the wrongful conduct. (a charity is not a BFP). 

First a P must establish unjust enrichment, then: The elements of a CT are: (1) a wrongful act by the D leading to conversion (i.e., fraud, embezzlement, conversion); (2) D has legal title to convey the property. However a BFP with legal title will prevail over the P. BFP can include a mortgage holder, but the P will prevail over unsecured creditors; and (3) property can be traced to the D’s wrongful behavior. 
Equitable Liens 

An equitable lien is a money judgement secured by a lien on a specific property and is subject to the Court’s contempt powers. First, a P must show unjust enrichment. Then, an EL requires: (1) A wrongful act by the D (i.e., fraud, embezzlement, conversion); (2) D has legal title to the property. However, a BFP with legal title will prevail over the P, this can include mortgage holders. But the P will prevail over unsecured creditors; (3) Inadequate legal remedy, although courts may not require this if P expressly wants an EL; and (4) property can be traced to D’s wrongful behavior. If D secures an EL on property that depreciates the P may file a deficiency judgment for the rest. 
Tracing

The owner of the property is entitled to follow the property through an unlimited amount of subsequent transactions in which the property is sold, exchanged or transferred. The property can be followed even if it was commingled with the property of others. However, the lowest intermediate balance rule tells us that when the funds are commingled with other funds the remedy is imposed on the lowest balance in the account between the time the funds were deposited and the time at which the rule applies. Once traced funds are withdrawn, they are gone.

There is a JDX split on tracing options: (1) FIFO  → First in, First Out: meaning whatever what into the bank account first, if there was money spent (whatever money went in first was the money that was spent first, then the other monies); (2) Hallat Estate Rule → Monies that are initially spent are the defendants monies (until used up) and then what is left in the bank is the Plaintiff’s money. (3) Whatever is most fair.
(a) NOTE: Lowest intermediate balance rule does apply → even if money is added to the bank it does not go to defendants money, once defendants money is or has been spent → this is not traceable unless can show an intent to replenish.
Issue Spotting For Unjust Enrichment: 
· (1) Alternative claim to breach of contract (bad deal or losing contract) or tort
· Ex: do not want money, instead I no longer want the property (restitutionary relief)
· (2) Failed attempt to contract but one party has conferred a benefit on the other assuming a contract existed
· (3) Unenforceable contract because of mistake, undue influence, duress, fraud, etc.
· Ex: K was not valid → but P already conferred a benefit 
· (4) Over-performance of a contract (not necessarily will recover -- is overperformance a gift?)
· (5) Breaching party has conferred a benefit to non-breaching party
· For example, building half of a house and then becoming sick so cannot complete the house. 
· (6) Acceptance of a benefit from other party know other party expected to reap the benefit of his efforts 
· Such as sitting for a haircut; letting someone wash your car windows
· (7) Strange Gifts 
· Giving a gift, but in a strange scenario which makes it appear that the person expected payment for that gift
Equitable Defenses 

Unclean Hands: A D may assert a defense of unclean hands when there has been inequitable conduct by the P. The D does not need to show injury. However, “after-acquired” evidence of P’s wrongful action cannot be used to bar all recovery in a private action that serves public purpose. In pari delicto: common law, legal parallel (similar to equity of unclean hands) Different = Balancing → P must be more at fault than D for defense to apply. In some jdx, may be available in both law and equity (i.e., even if the P is asking for money damages rather than equitable remedies; want to use it instead of in pari delicto because no balancing)

Laches: A D may assert a defense of laches if there is unreasonable delay in the litigation timeline that has caused prejudice against the D who detrimentally relied on P’s delay. 

Statute of Limitations: D may assert a SOL defense as a fixed delay in filing the complaint. This serves as a hard time bar on certain causes of actions. But is subject to equitable tolling, discovery rule, and continuing violations exceptions.

Estoppel: A D may raise a defense of estoppel when there are two inconsistent acts by P resulting in detrimental reliance by the P which has lead to prejudice against the D who relied upon the first act. A negligent act will suffice. 

Waiver: A D may raise this defense when there is a voluntary and intentional relinquishment/abandonment of a known right that P is aware of. A D does not have to rely upon this relinquishment. If it is an implied waiver D must prove through clear and convincing evidence. 
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Replevin & Ejectment: Replevin (restoring possession of personal property) and ejectment (restoring possession
of real property) are the only legal remedies that are specific, rather than substitutional. As such, they are distinct from
damages, which are always substitutional. Also, these two remedies -- along with quasi-contract / unjust enrichment, and
legal rescission and restitution -- are the only restitutionary legal remedies, with damages focusing solely on plaintiff's loss.

Legal Damages

Definition: bamages are compensation in money for a loss or detriment caused by another's wrongful act. The measure
of the loss determines the dollar amount of the award.

Legal Remedy: Money damages are a legal remedy which take precedence over equitable relief if they adequately
compensate the plaintiff. A judgment at law changes legal title to property, and can be enforced by the sheriff, who can attach
defendant's property and sell it at auction to satisfy the judgment.

Substitutional: Damages, by their nature, are a substitutional remedy, whenever the distinction carries weight. That
is, a damages award substitute money for defendant's performance of a contract, or for plaintiff's health and wholeness.

Compensatory: The largest and most important category of damages, which encompasses the nature of the remedy, is
compensatory damages, so called because, unlike nominal, punitive, or liquidated damages, they are measured by the loss
plaintiff has suffered.

Compensatory Damages

THE BASIC RULE FOR COMPENSATORY DAMAGES:

Make the plaintiff whole: no better or worse off
than she would be if the harm had not occurred.

What Interests of the Plaintiff Are Compensated?

1. Expectancy Interest: Piaintiff's interest in the position she expected to occupy if not for defendant's brach of
duty. This interest almost always arises in contracts, plaintiff's expectancy being to receive the “benefit of the bargain” if
defendant had performed under the contract.

2. Reliance Interest: Pplaintiff's interest in the position she occupied before defendant's wrongful act. This interest
is compensated by calculating what loss or detriment the defendant caused, often by a tortious act. However, plaintiff's
reliance interest is also often compensated in a contracts action, by measuring her “out of pocket” loss.

3. Restitution Interest: Not logically part of "damages,” this refers to Plaintiff's interest in seeing that defendant
does not benefit by her wrongful act. It is not compensatory, and does not look to Plaintiff's detriment, or seek to make her
whole. Instead, an unjust benefit to defendant is disgorged, with the judgment awarded to plaintiff. Though restitution is an
independent legal theory, restitution money judgments are often thought of as "damages.”

The Requirements

Whether the cause of action is in torts, contracts, or unjust enrichment, an award for compensatory damages must meet
these four requirements:

1. Causality: Damages will be awarded only for losses caused by defendant's breach of duty, determined by
the “but for” test.

2. Foreseeabil Y: Damages must be foreseeable, though this is analyzed differently for torts than for contracts.

3. Certainty: Damages must be certain. Future damages cannot be too speculative.

4, Unavoidability: Plaintiff has a duty to take reasonable steps to mitigate her damages. Damages that could have
been avoided by reasonable steps to mitigate are not recoverable.

Measuring the Loss

The amount of the award depends on how it is measured. The measure used can be dictated by the claim or remedy, by the
available facts, or by the goals fo the plaintiff or discretioon of the court. For the most part, the methods of measuring
compensatory damages are divided into tort theories and contract theories.

brendanconley.com




[image: image4.png]Torts
Measuring Damages

Non-Economic: Personal injury actions, unlike
contracts and other torts, permit recovery for Non-Economic
loss, or General Damages.

General vs. Special: General damages do not
require proof, but are understood to flow naturally from the
injury itself. The dollar amount is up to the jury's discretion.
General damages include pain and suffering, emotional
anguish, and loss of enjoyment of life.

Foreseeability: Though all damages have a
foreseeability requirement, in torts cases this is included
within the proximate cause concept. it is understood that
special damages such as lost wages in a personal injury
action, could not have been foreseen by the defendant,
though general damages are foreseeable. Special damages
must be specially pleaded to give notice to the defendant.

Certainty & Emotional Distress: Al
damages must be “certain,” though sometimes this refers to
a certain measure, and sometimes merely to certainty that
some injury did in fact occur. The latter is the case with
IIED and NIED, where some physical manifestation of the
emotional distress is very helpful in proving damages. If the
jury is certain some harm was suffered, more uncertainty is
tolerated with regard to the amount.

Survival actions: Atcommon law, the right to sue
for a personal tort was extinguished upon death, even if
death was hastened by the tort. Modernly, survival statutes
provide for a decedent tort victim's next of kin to maintain
an action in decedent's name. The measure of damages
depends on the statue, with most confining the award to
pre-death damages, extinguishing lost future wage claims.

Wrongful death actions: ciaim by next of kin
arises upon tortiously-caused death. Measure of damages
may be (1) loss to estate (projected lost value added to
decedent's estate if she had lived, or (2) loss to survivors,
measured by lost support of decedent over projected life.
May include loss of society, consortium, etc.

Presumed: certain causes of action provide for
presumed damages, eliminating the necessity of proving
damages. E.g., slander per se.

Loss of use: In situations of temporary dispossession
of property, plaintiff is entitled to damages for loss of use, in
conjunction with a claim for trespass to chattels, replevin,
trespass to land, or ejectment.

Mesne damages: The rental value of real property
wrongfully possessed or trespassed upon. Plaintiff may
measure mesne damages by either of two methods: fair
market rental value OR actual benefit to the defendant.

Diminution in Value: The standard measure of
damages for injury to property not constituting destruction
or dispossession. Plaintiff may also elect the measure of
actual cost of repair/removal.

Offsetting benefits: when defendant’s conduct
creates a benefit to plaintiff as well as a detriment, the
general rule is that plaintiff's damages are reduced by the
value of the benefit received.

Nominal: not compensatory, and in fact only available
when actual, compensatory damages are not present.
Available, e.g., in trespass actions, to establish the rights of
the parties and acknowledge the trespass as a wrong.

Punitive: serve to punish the defendant for intentional,
willful, wanton, malicious, or reckless wrongdoing. Thus,
plaintiff's harm is not the measure, although due process
requires that the punitive damages have some reasonable
relationship to the compensatory damages. Punitive
damages are available only in torts.

Non-Compensatory

Contracts
Measuring Damages

Economic only: Damages in contracts, unjust enrichment,
and some torts are limited to economic damages. That is, a loss
that is naturally capable of being calculated as a dollar amount.

Expectation damages: The standard measure for
breach of contract damages, otherwise known as the "Benefit of
the Bargain.” It is arrived at by determining how much it would
cost the non-breaching party to purchase substitute performance,
and subtracting the contract price.

Contract Price: In some situations, the contract price
itself is the measure of damages for breach, such as when the
non-breaching party has performed fully under the contract. In
other cases, it is part of the calculation of the expectation
measure.

Fair market value: The most common measure of what
it would cost the non-breaching party to obtain substitute
performance. Also the measure for quasi-contractual actions, and
restitution-and-rescission actions, even if different from the
original contract price.

Quantum Meruit / Valebut: 1n a quasi-contract
action to prevent unjust enrichment, the standard measure for the
value of the benefit received by defendant. Quantum meruit is the
reasonable value of services rendered and quantum valebut is the
reasonable value of goods delivered.

Substitute goods or sale: under the UCC, when one
party to a contract for sale of goods is in breach, the other has the
right to obtain actual substitute goods, or actually resell the
goods, and the measure of damages will be this actual substitute,
even if different from fair market value.

Reliance measure: An alternative to the standard
measure of expectation damages, used when expectation damages
are too speculative and uncertain. The reliance measure is “out of
pocket” rather than “benefit of the bargain.” That is, rather than
putting the plaintiff where she would be if the contract was
performed, reliance puts her where she would be if the contract
hasd never been entered into.

Consequential: An additional measure used in conjunction
with the expectation measure, allowing the plaintiff to recover for
further losses caused by the breach, but not part of the contract, if
they are reasonably foreseeable. Plaintiff has burden of proof
regarding special circumstances.

Foreseea 'Y: In the contracts context, foreseeability is
measured at the time the contract was entered into, under the
Hadley v. Baxendale formula. The general measure is harm likely
to occur in the ordinary course of events. Special damages are
those foreseeable by defendant with knowledge of the facts.

Certainty & Future Profits: Damages must be
sufficiently certain. The court may consider such factors as
availability of evidence, certainty of actual loss, and defendant's
culpability. In terms of future business profits, a key factor is
whether the business is established, with a history of profits
(sufficiently certain) or a new business (too speculative)

Duty to mitigate: paintiff, upon breach or anticipatory
repudiation, has a duty to mitigater her damages. Damages
incurred because of failure to mitigate are not recoverable. This
may be an affirmative duty (reasonable medical care if injured) or
negative (stop construction work if owner repudiates).

qumdated damages: Parties may agree by the terms
of a contract what the damages will be in case of breach. Such
provisions will be upheld if, at the time the contract was entered
into, it appeared that damages would be difficult to calculate, and
the agreed damages term was a reasonable forecast. Otherwise,
it is an invalid penalty, and actual proven damages will control.

Nominal damages: May be awarded when there are no
actual damages, to identify the breaching party.

No punitive damages: In contracts actions.
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Injunctive Relief

Equity Courts: Developed as alternative to Courts of Law and known variously as the Courts of Chancery or the Courts of
Common Pleas. A complement to the Law Courts' focus on static rules and rights, with rigid procedure, the Equity Courts focused on
the individual and her actions. Equity did not decide legal rights according to legal rules, but made adjustments to existing agreements
and ordered specific people to do specific things. Equity was not concerned with precedent, but with basic principles of fairness, and
decisions were made by weighing interests according to standards, rather than by rule. And equity traditionally served those
unsatisfied plaintiffs who could find no adequate remedy at law, and so had to “throw themselves upon the conscience of the king,” or
the king's confessor, the Chancellor.

Equitahle Jurisdiction: The power of the equity courts to hear disputes depended on their having jurisdiction over those
supplemental areas that the courts of law did not address. This included (and includes) two major cateogories: (1) areas of concern
which had traditionally been heard in equity and in which equity was understood to have primary jurisdiction (cases dealing with
fiduciaries and “uses”: fraud, mistake, bankruptcy, etc.); and (2) any case in which equitable jurisdiction could be established, primarily
because the remedy at law was inadequate to resolve the dispute.

Establishing Equitable Jurisdiction

Irreparable Injury: An equitable remedy will only be granted to prevent an otherwise irreparable injury. Usually the injury is
irreparable because the only available remedy at law is inadequate. However, in the context of preliminary injunctions and temporary
restraining orders, the irreparable injury is the injury that will be caused by the delay in issuing a permanent injunction.

Inadequacy of Remedy at Law: If the irreparable injury requirement is that the remedy at law is inadequate, this is
generally because legal damages will not be awarded (because they are too speculative), or because legal damages, even if awarded,
will not fully compensate the victim (in the case of unique property, such as land or family heirlooms). Injunctive relief may also be
granted to enjoin a prospective tort, damages not being awardable until the tort is committed. In the case of a repetitive tort, damages
are inadequate because they could only be won by a multiplicity of suits. Finally, replevin and ejectment may be inadequate legal
remedies when they would be difficult to enforce.

Feasibility of Enforcement: Equity will not issue decrees that would be difficult to supervise. Injunctions are enforced by
contempt orders, which imprison the defendant, or impose fines, until he complies. Prohibitve or negative injunctions are easily
enforceable by this method, but mandatory or affirmative injunctions are not. Often, the act to be performed cannot be performed
while the defendant is imprisoned for contempt. Also, court may not imprison a defendant for disobeying an equity decree for payment
of money, because of the general prohibition of imprisonment for debt. Further, mandatory injunctions for specific performance of a
contract for personal services will not be granted because of the Thirteenth Amendment prohibition on involuntary servitude. Finally,
because injunctions bind the person, not her property, they may be difficult to enforce if the defendant is out of state.

“Property Right" Requirement: Traditionally, equity protected only property rights. Modernly, this rquirement is
overcome by expanding the concept of property to include things that are not property, or abandoning the requirement. However, it is
still the case that equity will not enjoin a crime, and will not enjoin torts that are fundamentally personal, such as defamation.
Regarding defamation, there is also the problem of prior restraint of speech.

Balance of Hardships: In deciding whether to grant injunctive relief, the court will balance the hardships to the defendant if
the injunction is granted, and to the plaintiff (and in the case of public nuisance, to the public) if it is denied, and will grant relief only if
the balance tilts in the plaintiff's favor. In the case of TROs, the hardship to the defendant is the lack of prior notice & hearing, and
hardships are not balanced further.

Injunctions: Permanent, Preliminary, and TRO

The requirements of equitable jurisdiction apply differently to different types of relief.

Permanent: A permanent injunction is simply a form of equitable relief, and does not require further analysis once equtiable
jurisdiction is established.

Preliminary: A preliminary injunction maintains the status quo pending trial. Here, the irreparable injury is not the inadequacy of
the legal remedy, but the injury that plaintiff will suffer during the time pending trial, if the preliminary injunction is not granted.
Preliminary injunctions often come after the issuance of a TRO, with defendant now having notice and an opportunity to be heard as to
why the TRO should not remain in place until trial, thus becoming a preliminary injunction.

Temporary Restraining Orders: These orders are granted for a short period of time, usually 10-20 days, can be issued
ex parte, without notice or hearing, and are almost always prohibitive or negative injunctions rather than mandatory. The irreparable
injury is that which might occur if the defendant were given notice, between the time of notice and the time of the hearing for a
preliminary injunction. Hardship to the defendant is not balance beyond the consideration of lack of notice or hearing.

Specific Performance

Specific performance is merely a type of mandatory injunction, ordering the
defendant to perform her obligations under the contract. The requirements
for establishing equitable jurisdiction are applied, but in special ways.

brendanconley.com




[image: image6.png]Existence of a contract: of course, specific performance is only used when a valid contract exists. Any valid defenses
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Inadequacy of Iegal remedy: The legal remedy for breach of contract is money damages. This is inadequate when
the contract is for sale of unique property, its value being irreducible to a dollar amount. Land is always unique, and personal
property may be unique in its value to the plaintiff, or because of its special nature as an antique or work of art.

Feasibility of enforcement: In the context of specific performance, the requirement is analyzed as whether the terms
of the contract are sufficiently certain and definite that a court may determine what the defendant should be ordered to do.

“Mutuality of remedy": Traditionally, courts would grant specific performance only when the remedy was mutual, i.e.
only if the defendant could also be granted specific performance. Modernly, the requirement has nearly been abandoned, and it is
usually addressed by reference to mutuality or security of performance. That is, when the plaintiff has already peformed, or the
court can secure performance, this mutuality protects the defendant, whether or not she could have been granted the remedy
herself if she were the plaintiff.

Reformation

Reformation is also purely a contracts remedy, and applies only when there is a valid
contract, but a mistake in reducing it to writing. If the plaintiff is arguing instead that there
was a mistake (or fraud) in securing her agreement to the contract, the proper remedy is
rescission.

Rescission

Rescission is a restitutionary remedy that may be_or EQUITABLE. Sometimes
rescission of the contract is the restitution the plaintiff seeks, but more commonly the remedy
is rescission and restitution; i.e. the defendant has already received a benefit. There must

always be a purported existing contract, but the plaintiff is arguing that the contract is invalid.

Equitable rescission: The only difference with equitable rescission is that the plaintiff has taken no action herself to
rescind the contract, but applies to the court for the court to declare the contract invalid and award her restitution of the benefit the
defendant has received. Restitution will be conditioned on the plaintiff's restoration of any benefit she has received. The grounds of
mistake or fraud are the same.

Election of remedy: This defense is unique to rescission. Because rescission is based on disaffirming the contract, the
general rule is that a plaintiff may not seek rescission and restitution if she previously sought damages, because damages are based
on affirming the contract as valid. However, suing first for rescission and losing does not bar a later suit for damages, and both
damages and rescission can be pursued simultaneously, with plaintiff choosing the remedy before judgment. Finally, when plaintiff
has previously affirmed the validity of the contract by word or action, rather than by a suit for damages, this is called “choice of
substantive rights” rather than election of remedy.

Equitable Defenses

These defenses may apply whenever an equitable remedy is sought. They are all based on
the theory that plaintiff is somehow blameworthy and therefore does not merit equitable
relief. Often there is a legal defense counterpart, the difference being that the legal defense
is rule-based, while the equitable defense involves balancing the equities and judicial
discretion. Equitable defenses generally do not apply when the plaintiff is the government.

Laches: The defense is similar to the legal defense of a statute of limitations: it applies when there is unreasonable delay by the
plaintiff in bringing suit, causing material prejudice to the defendant. Laches is the strongest equitable defense, as it applies even
when the statute of limitations has not run, and plaintiff is therefore not otherwise barred from bringing suit. in addition, the
defense has application in the form of “equitable tolling,” where the statute has ostensibly run, but the facts suggest that in
balancing the equities, the running should be tolled for some period of time.

Unclean hands: Also referred to as “in pari delicto,” which was the nearly identical legal defense. Modernly, the merged
defense applies when plaintiff is seeking by her suit to accomplish some wrongful purpose. The rationale of the defense is to
protect the court, rather than the plaintiff, from having its procedures used for bad ends

Estoppel: This defense applies whenever the plaintiff has performed some misleading conduct, in words or action, which has
the intended effect of inducing the defendant to act or refrain from acting, in reliance on the misleading conduct, resulting in a
material change in defendant’s circumstances. This is closely related to the legal defense of waiver, which remains distinct in that it
refers to conduct of the plaintiff which expressly or impliedly disavows a right.
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