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UNIT I: INTRO TO PROPERTY RIGHTS

 

Property Law = set of legal rights and obligations with respect to an object, land, or intangible object

· "Bundle of rights" or "Bundle of sticks"

 

Right to Exclude & Trespass
Right to exclude is fundamental, but not unlimited - protected by criminal statutes and punitive damages
· Rule = Trespass is an (1) intentional (2) intrusion on (3) property possessed by another

· Intentional = intention to cross the land

· Don't have to know the land belongs to another

· Physical Intrusion = person, body part, object, agent, anything physical!

· Does not include noise or air pollution (nuisance) 

· Property = heaven to hell (ad coelum)

· Right to solid minerals under land

· No right to free flowing resources under land (oil, water, gas)

· Does not include crossing high above the property (planes), but includes crossing lower above the property

· Privileges/Limits to Trespass
· Consent by Owner/Possessor
· Even if obtained fraudulently

· Public Policy Reason
· A person's right to property is not absolute: property values serve human values, they are recognized to that end and limited by it (State v. Shack)
· Trespassers were attempting to communicate with migrant workers who lived there

· Dominion over property does not include dominion over the people who live on the property
· Doctrine of Necessity 
· Rule = Doctrine privileges trespass to protect against (1) imminent harm and (2) no legal alternative to abate the danger
· Imminent harm to person or property = dangerous weather (Commonwealth v. Magadini), escaping harm from animal, medical harm 

· No legal alternative to abate the danger
· D must rebut alternatives that likely would have been considered by a reasonable person in a similar situation

· D does not have to exhaust ALL possible legal alternatives 

· Balancing test: harm from trespass should be lower than imminent harm 

· Public Accommodation Rules
· Common Law:

· Historical changes in this law due to discrimination 

· Old rule: right of reasonable access to all places held out as open to the public

· Less old rule: absolute right of exclusion for places of entertainment; access only guaranteed for inns and common carriers

· Minority Rule = broad right of access; private property held open to the public cannot unreasonably exclude

· The more private property is devoted to public use, the more it must accommodate the rights which inhere in individual members of the general public who use that property (Uston v. Resorts Int'l)

· Majority Rule = broad right of exclusion; private property held open to the public can exclude certain members of the public, even if a constitutional right is at stake
· Property does not lose its private character merely because the public is generally invited to use it for designated purposes (Lloyd Corp. v. Tanner)

· Statutory Exceptions to Right to Exclude:

· Federal Civil Rights Act of 1964 (42 USC §2000a)

· Rule = Prohibits discrimination in places of public accommodation 

· Claim where someone (1) was denied equal enjoyment, (2) in access to a place of "public accommodation," (3) on the ground of race, color, religion, or national origin 

· Illustrative list of "public accommodation" places: inns/motels, food/dining establishments, entertainment venues, NOT private clubs 

· Remedial statute - should be interpreted broadly according to Canons of Statutory Interpretation

· Duplicative language is disfavored according to Canons of Statutory Interpretation

· State Laws

· New York Executive Law, Art. 15

· Expands list of "public accommodation" places to include retails stores, medical clinics, pools, cleaning establishments, salons, etc. 

· Expands discrimination based on sex, sexual orientation, military status, disability, or marital status 

· State and local nondiscrimination laws (generally)

· Americans with Disabilities Act

· Public Trust Doctrine
· Rule = Doctrine provides that certain land is held in trust for public use – coastal waters, wet sand, navigable waters, large lakes
· Waters covered varies in each state
· Land can be owned by municipality, quasi-public entity, or private entity

· Land area may extend past the waters to dry sand for public use

· The complete pleasure of swimming must be accompanied by intermittent periods of rest and relaxation (Matthews v. Bay Head Improvement Association)

· Originated in Roman law, continued for practical uses of navigation and fishing

· Alternatives to Public Trust:

· Dedication: requires express/implied intent to dedicate

· Prescription ("prescriptive easement"): requires that public was already using land AND had permission to do so from each individual property owner

· Custom: rests on social practice allowing access generally to the property

· Adverse Possession
· See below

· Trespass Remedies
· General remedies note: Court is concerned with incentives (efficiency-based reasoning) and justice/fairness (normative arguments) 
· Rule = In Trespass cases, damages might be calculated as:

1. Loss of market value

2. Direct harm to the land

3. Cost to restore property (less common)
· Compensatory - to make P whole

· Loss of market value (common)

· Direct harm to land (common)

· Cost to restore property ( less common)

· Cost to put P back in the position they were in before the harm

· When 1 & 2 are not fair to P, court can award restoration damages for fairness (Glavin v. Eckman)

· Nominal - when there's no damage to property

· Rule = Nominal damages can support punitive damages when there are harms to the individual and/or harms to society (Jacque v. Steenberg Homes)
· Punitive - to deter or punish D 

· Right to exclude is so fundamental that courts will enforce it with large punitive damages, even where the property was not harmed (Jacque)
 

 
UNIT II: ACQUISITION OF PROPERTY

 

Origins of Property Rights:
· Contract
· Possession
· Sovereignty
· Labor & investment
 

Acquisition by Personal Property Possession & Rule of Capture
Rule = Possession confers ownership on the first possessor; possession means bringing the item within your certain control
Applies to unowned wild property (wild animals, abandoned property, oil and gas)
· Rule of Capture = Possession or occupancy of a wild animal (or natural resource) requires that the hunter: (1) manifests an unequivocal intention of appropriating the animal, (2) has deprived the animal of his natural liberty, and (3) brought the animal within the hunter's certain control (Pierson v. Post) 

· Pursuit is not enough to be legally cognizable as possession!

· Dissent favored standard of pursuit combined with reasonable prospect

Applies to unowned or abandoned property, multiple claims to property
· Rule = the actor must retain control of the ball after incidental contact with people and things (Popov) 

· One piece of property can have multiple claims of interest

· Where an actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest in the property (Popov v. Hayashi)

Applies to owned property
· Stolen Property Rule = a thief cannot transfer title to subsequent possessors
· Exception - if owner voluntarily entrusts property to a merchant who regularly deals in those goods, dealer has "voidable title" that allows her to sell property to bona fide purchaser

Possession Remedies
· Equitable Distribution: used when more than one actor has pre-possessory interest in the property (Popov)

 

 

Acquisition by Adverse Possession (Real & Personal)
· Adverse Possession Rule = a person can acquire title to land if he (1) actually possesses land in (2) open and notorious manner (3) exclusively, (4) continuously, (5) with adverse or hostile intent (6) for statutory period (Brown v. Gobble)

1. Actual possession

· Physical occupying property (fence, building a structure, mowing the lawn)

· In accordance with the way an average, ordinary owner would use land

· Boundary of land determined by the actual possession

2. Open and notorious

· Standard = what a reasonable owner would know

· Does not require proof of owner's knowledge

3. Exclusive

· Using the land personally or jointly, as long as the owner and general public are excluded

4. Continuous

· Uninterrupted use consistent with use by a true owner

· Tacking is okay as long as land passes in privity

5. Adverse or hostile

· Possessor does not have permission from the owner 

· States of Mind:

· Objective (most states): "claim of right" where intent of possessor is irrelevant, occupancy is all that matters

· Good Faith/Innocent Trespasser (some states): possessor must be trespassing by mistake and believe themselves to be the owner

· Bad Faith/Intentional Dispossession (few states): possessor must be intentionally staking claim to land without ownership

· Presumed to apply under color of title

6. For statutory period

· Real Property - begins at moment of trespass (conversion)

· Personal Property - cause of action accrues under (1) discovery rule or (2) demand rule

· Discovery rule = true owner knows or reasonably should have known through due diligence the identity of the possessor (O'Keeffe v. Snyder)

· Demand rule = true owner knows identity of possessor, makes demand for return of property, possessor denies demand (Guggenheim) 

7. Under "color of title" - some states

· Adverse possession claim under color of title: claim for a piece of land that was conveyed via a faulty document

· Scope of AP under color of title claim is determined based on property described in the document, can be supplemented as necessary by testimony and other external evidence (Romero v. Garcia)

8. Paid property taxes - some states

 

 

Acquisition by Sovereignty
· Doctrine of Discovery Rule = discovering nation has ultimate dominion over the land it discovers (Johnson v. M'Intosh)

· First-in-time, first-in-right – courts of the conqueror sets the law
· "Courts of the Conqueror" = prevailing nation can apply their property rights in courts

· Efficiency of land (europeans will make better use of lands than natives)

· Property positivism

· Property rights only exist if the government honors those rights 

· Government must respect claim for claim to be valid

· Government in control decides rights

· Path dependency (courts conferring titles granted by US government)

· Government Grants:

· Squatters formed claimants unions on public lands and formed local governments, used threats to exclude; government granted land to squatters to maintain stability

· Freed slaves claimed they cultivated land and deserved title; government refused to grant land for reasons of racism and fear of uprising 

· Land reform is redistribution of land by government, usually after war or power shift

· When majority of land was held by a few individuals, gov't was allowed to transfer land to tenants under 5th amendment (Midkiff v. Hawai'I Housing Authority)

 

 

Acquisition by Labor & Investment
· Hot News Rule = INS is postponed in distributing news it has not gathered, only to extent necessary to prevent INS from reaping benefits of AP's efforts (INS v. Associated Press)

· Quasi-property right: limited right for a limited time against competitors (not a full property right against the world at large)

· Reasoning: 

· Fairness in recognizing money and labor expended to obtain news

· Efficiency in incentivizing news by protecting profits
· Holmes & Brandeis Dissents

 

 

Acquisition by Finding
· Types of Property:
1. Lost = accidentally misplaces

2. Mislaid = intentionally left, but forgotten

3. Abandoned = owner intentionally gives up rights

· Rule of Finders = finder has "such a property as will enable him to keep it against all but the rightful owner" and "to keep it against all subsequent possessors" (Armory v. Delamirie)

1. Incentivizes claiming lost property to obtain best title 

· Finders on Private Property:

1. Lost items = may go to landowner, but if property is held open to the public, often goes to the finder

· UNLESS the finder is trespassing

2. Mislaid items = generally goes to the landowner
3. Item embedded in soil = generally goes to the landowner

· Treasure Trove Exception: found gold, silver, cash that is hidden and old belongs to the finder

· UNLESS the finder is trespassing
· Relativity of Title:

1. Rule = a possessor of land cannot be ousted by a subsequent possessor

· When two people have bad title to land, the first possessor has better title than a subsequent possessor, especially when subsequent possessor is trying to violently oust or trespass on land (Christy v. Scott)
UNIT III: WHAT CAN BE OWNED?
 

Ownership in Human Bodies & Body Parts
· CL General Rule = no property rights in bodies, body parts, or corpses

· BUT some limited property rights can be applied

· Frozen Embryos Rule = no property interest in frozen embryos, but parties have an "interest in the nature of ownership" where each position should be considered for unique rulings (Davis v. Davis)

· General rule = party that does not want to become a parent prevails UNLESS other party has no alternative way to procreate

· Reasoning? Frozen embryos are not children but they are not property because of the potential for life; standard favored over bright-line rule to avoid contradicting state statutes on abortion and to avoid unfair ruling for parties

· In pregnancy and custody battles, best interest of child is considered

· Multiple parties can have an "interest" in an object (Popov v. Hayashi)

· Human Cells/Cell Lines Rule = no property rights in cells in a way that gives a person a right to profits from cell lines (Moore v. Regents, Henrietta Lacks)

· Reasoning? Potential effects on cell line research; cell line is patented because of innovation done by doctor/researcher not because of cells themselves; no unique property in cells because they are the same across humans

· Property right of cells would be held against the world, not just doctors and researchers

· State statutes already regulating disposal of human cells

· Arabian concurrence: bodies are not commodities, don't mix the sacred with the profane

· Broussard concurrence/dissent: facts meet elements of conversion tort and this is an isolated concurrence where permission is usually obtained

· Mosk dissent: everyone has legally protectible property interest in body and body parts

· Statutes allow selling of blood, but not selling of your own blood

· Certain exceptions for eggs/sperm

 

Ownership in Ideas & Innovation
· Intellectual Property Theories
1. Utilitarian: protecting IP encourages innovation

· Tensions - copying is sometimes good, drives up prices for goods

2. Lockean: IP is product of one's intellectual labor

· Tensions - hard to distinguish one's work from prior knowledge, justifies IP for ALL ideas not just first creator's idea

3. Hegelian: creator's identity tied up with the work

· Tensions - same as Lockean; many people have connection with creative work aside from just the creator

 

	 
	Trademark
 

Protects non-functional words, symbols, names, etc. that identify one's goods or services
	Copyright
 

Protects "original works of authorship" including literary, musical, dramatic, etc.
	Patent
 

Protects invention/discovery/improvement of new, useful process, machine, etc. 

	Source
	State Law
	Federal Law
	Federal Law

	Registration
	Optional
	Optional
	Mandatory

	Duration
	Indefinite w/ 10 year renewal
	Life of Author + 70 years
	20 years


 

· Right of Publicity Rule = the right to control the use of your likeness and your celebrity; inheritable and devisable right

· Application: an actor violates a celebrity's/public figure's right of publicity when the actor uses the name of likeness of the celebrity/public figure (1) without consent and (2) for financial gain (MLK, Jr. Center for Social Change v. American Heritage Products) 

· Right of publicity survives the celebrity/public figure - inheritable and devisable 

· Does NOT apply to public officials, does NOT apply to non-commercial activity

· No commercialization of name or likeness required by celebrity/public figure during lifetime for right to be devisable (MLK Jr. Center for Social Change)

· Weltner, concurring: freedom of speech should be prioritized, favors a standard based on what the community deems to be unconscionable use 

· White v. Samsung: even evoking someone's likeness can be enough to violate IP protections

· Kozinski dissent: restrictions will chill freedom of expression, creativity is impossible without rich public domain

 

 

 

 
UNIT IV: SHARED OWNERSHIP
 

Concurrent Ownership
· Tenancy in Common (preferred/default)

· Owner conveys property to multiple parties

· Interests of each co-tenant can be different (50/50, 25/75, 60/40, etc)

· Each co-tenant can unilaterally sell, transfer, devise their interest

· Each co-tenant has access to possess full property by default

· Can be specified possession in K 

· Can file petition to terminate/partition 

· If co-tenant dies intestate, property interest by default goes to heirs 

· More control over transfer and interests, more flexible, devisable 

· Joint Tenancy (considered one legal entity) Double check majority/minority for express conveyance (use "joint tenancy" and define right of survivorship), what is the minority rule. Four Unities are a MUST! 
· Must be expressly defined as joint tenancy in conveyance

· Some jdx require Four Unities:

1. Time - conveyed at same time

2. Title - in same title

3. Interest - with equal interest 

4. Possession - and same possession

· Some states only follow owner's conveyance

· Right of survivorship - interest automatically goes to other co-tenant upon death, no ability to devise interest

· Typically real property or joint bank accounts, avoids probate, faster/easier

· Severance of joint tenancy through breaking Four Unities through sale

· If joint tenancy broken through sale of interest, TIC created in sold interest and remaining owners still JT

· Tenancy by the Entirety (only for married couples)

· Requires Four Unities (above) and marriage

· Right of survivorship - interest automatically goes to other co-tenant

· Severance only be death or divorce

· Must have permission/consent of co-tenant to sell or encumber property interest

 

	 
	Tenancy in Common
	Joint Tenancy
	Tenancy by the Entirety

	Creation
	Usually default, presumed when 2+ persons own property at the same time
	Usually specific, traditionally requires unity of (1) time, (2) title, (3) interest, (4) possession
	Only for married couples; sometimes specific, sometimes default

	Survivorship
	No
	Yes
	Yes

	Unilateral termination
	Yes
	Yes
	No - only upon death or divorce

	Unilateral encumbrance
	Yes
	Yes - courts vary on if decedent can encumber co-tenants' interest on survivorship
	Varies - most jdx say no


 

Doctrine of Ouster
· Ouster Rule = occupying tenant prevents the other co-tenants from using the property; occupying tenant owes rent to other co-tenants
· Affirmative act = changing locks, demanding the co-owner leaves property, removing all belongings 

· Constructive Ouster Rule = excluded co-owner reasonably can't occupy property because space too small for all co-owners to possess or hostile relationship
· NOT voluntarily leaving
· Divorce of co-owners

· Some states presume ouster upon divorce

· Some states require proof of ouster

· Merely a bad relationship is not enough, if spouse left property to live with a gf/bf the spouse was not removed (Olivas v. Olivas)

· Process of ouster

· Ousted co-tenant entitled to rent from possessing co-tenant

· Ousted co-tenant must make a demand for access and be denied before bringing an action for ouster

· Ouster and adverse possession

· Co-tenant must ouster the other co-tenant AND give notice of intent to adversely possess the land

· Possible, but very hard to do because ousted co-tenant would be "sleeping" on his rights

 

Benefits & Burdens
Governed by K law, property law fills in gaps
· Rent and Profits
· No contribution by possessing co-tenant required

· Upon ouster, possessing co-tenant must pay contribution (rent) to ousted co-tenant

· Third party rents distributed proportional to co-owners' interest

· Costs
· Repairs or maintenance
· Jdx divided on whether co-tenants can demand contribution for necessary repairs

· If no contribution, paying co-tenant likely to get credit upon judicial accounting

· Improvements
· No right of contribution!

· Improvements considered in judicial accounting

· Paying co-tenant only receives credit for amount in which the improvement raised the property value

· Carrying charges
· Mortgage, taxes, interest

· Generally, contribution required

· If one co-tenant is possessing the property, use formula to calculate:

· (Carrying Costs - Rental Value) x Ownership Share of Tenant Out of Possession = Contribution from Tenant Out of Possession

· Judicial accounting = judicial process during ownership OR partition/sale to require co-owners to pay their portion of expenses or to share profits

 

Partition
· Partition: division of property between co-owners

· Voluntary partition = owners choose to sell property and partition profits or partition land

· Involuntary partition = one co-owner forces partition

· In kind = property physically partitioned among co-owners

· By sale = forced sale of property and profits divided among co-owners

· Courts consider economic value of land and emotional attachment by parties to determine if partition should be in kind or by sale (Ark Land Co. v. Harper)

· "To only examine economic value would allow commercial entities to always evict pre-existing co-owners because a commercial entity's interest in property inherently increases the property's economic value" 

· Level of emotional attachment can vary - only a few family holdouts and regularity of property use should have less weight (Ark Land dissent)

 

Marital Property
· Separate Property History
· Coverture: one legal person (husband) after marriage; man has control over all property and wife has no rights
· Married Women's Property Act: women can control their own property, but cannot control marital property
· Separate Property States
· Each spouse owns property obtained, even after marriage, unless specifically shared

· Creditors cannot attach spousal separate property

· Upon divorce: courts divide property based on equitable factors (need, status, fault)

· Spouse can have a property interest in a professional license if specified in the state's equitable division statute; determine value of property and interest share by spouse's investment (O'Brien v. O'Brien)

· Upon death: forced spousal share in some states

· Community Property States
· Prior owned property/debt is separate, but property acquired in marriage is equally owned 50/50

· Upon divorce: might split community property 50/50 or allocate based on equitable factors

· Spouse can have a property interest in a professional license if specified in the state's equitable division statute; determine value of property and interest share by 50/50 split OR other factors (O'Brien v. O'Brien)

· Upon death: spouse can devise their 50% share of property

· Valuing property upon divorce:
· Reimbursement of contribution

· Market value of asset at time of divorce

· Present value of future interest/value/income (O'Brien v. O'Brien)

· Could be inaccurate because calculation is an approximation

· Could limit freedom by forcing spouse to pay court-ordered amount 

· Unmarried Couples - Four Approaches
· Meretricious relationship

· As long as consideration/reason outside of sexual relationship, not an illicit relationship

· Express contract (written or oral)

· Some states require a written contract

· Some states allow oral contracts based on promises like "I'll always take care of you" (Watts v. Watts)

· Contract implied by actions of the parties

· Actions can be shared property, one partner taking care of household/children, joint bank account (Watts v. Watts)

· Joint acts of financial nature enough evidence to prove implied K 

· Implied contract based on law

· Partnership, unjust enrichment

· UE: to not find a K is unjust if one party benefited and the other party acted on reliance (Watts v. Watts)

 

 

Estates in Land - GENERAL
· General estates rules/definitions

· Present possessory interest = interest that allows someone to possess the land currently

· Future interest = presently existing legal interest; interest that will or may become possessory at some point in the future

· Estate in Land Rule = an interest in land that is or may become possessory and is measured by some period of time up to indefinitely

· Allow owners to control the use and ownership of their property in the future

· Limitations & Restraints on Estates:

· Alienation

· Numerus Clausus Doctrine Rule = a conveyance that doesn't fit within an established estate category must be interpreted to fit an established estate

· An unrecognized estate conveyance will be changed by court to limit restraints on alienation, avoid uncertainty, and reduce costs due to interpretation litigation (Johnson v. Whiton)

· Doctrine of Waste = provides that a present possessory interest holder cannot use the land in a way that injures the rights of the future interests
· A present possessory interest holder has obligations to a future interest holder

· Not applicable to contingent interest holders! 

· A life tenant must exercise "the ordinary care of a prudent person for the property's preservation and protection and commit no act which would permanently injure the remainder interest" (McIntyre v. Scarbrough)

· Holder of present possessory interest:

· Is entitled to all the ordinary uses and profits of land

· May not lawfully engage in any act injuring future interest

· Future (vested) interest holders may sue for (1) damages and/or (2) to enjoin the wasteful act

· Types of Waste:

· Affirmative waste
· Affirmative acts that decrease the value of property

· Life tenant may not consume or exploit natural resources on the property

· Exceptions:

· Reasonable amounts for repair and maintenance

· Life tenant is given express permission in the grant

· The land was used in such a way prior to the grant

· Land is suitable only for such exploitation (ex. Mine) 

· Permissive waste
· Life tenant allows the property to fall into disrepair or fails to take reasonable measures to protect it

· Life tenant must:

· Reasonably repair

· Pay taxes and special assessments

· Pay interest on encumbrances

· Not obligated to insure premises

· Some states don't allow forfeiture for permissive waste

· Ameliorative waste
· Substantial changes in the use of property that increases its value

· Actionable in some states

· Majority rule: a life tenant can substantially alter or even demolish buildings if justified by changed circumstances

· Rule Against Perpetuities [RAP]
· RAP Rule = "No interest is good unless it must vest, if at all, no later than 21 years after the death of some life in being at the creation of the interest"

· "Vest" = fully vested (identity, certainty, and fraction)

· Future interests in the grantor excluded from rule

· Need not be possessory, just certain

· Remedy = strike the offending language; will still valid

· O to A so long as Blackacre is used for residential purposes, then to B
· Reverts to grantor if not used for residential purposes

· O to A, but if Blackacre is not used for residential purposes, then to B
· “But if” means strike the entire portion

· Savings clauses: drafting around RAP by naming lawyer to fix if fails RAP, using celebrity as life in being, making listed class of people easily ascertainable

· Class gift statutes: some states have a rule of convenience where class closes at possessory interest holder's death and passes RAP

· Professor's RAP Process:

· THRESHOLD QUESTION

· Can you categorically rule of the RAP?

· Future interests in grantor are exempt

· Look for executory interests, contingent remainders, and vested remainders subject to open

· DISREGARD 21 YEARS (usually)

· Unless the problem has a specific age/number in it, disregard the 21 years

· Ex. O to A for life, then to the first of A's children who reach the age of 25 

· IDENTIFY ALL LIVING PEOPLE

· Identify all people you know are alive (or in utero) at the time of the grant

· Time of the grant = at conveyance or grantor's death for a will

· Usually the named people & closed classes 

· Classes usually count as live beings, unless class is open

· Common problems:

· Fertile octogenarian - RAP assumes persons can have kids up until death 

· O to A for life, then to A's children (A is 86 years old and has two children)

· Unborn widow - could remarry young bride

· O to A for life, then to A's widow (A is 86 and has been happily married for 50 years)

· Hidden people/lives - could effect vesting because not specifically identified

· O to A for life, then to O's grandchildren (hidden class = O's children)

· PRETEND EVERYBODY DIES

· Assume all lives in being are dead

· HAVE ALL INTERESTS VESTED?

· If yes - passes RAP

· If no, and won't vest in 21 years - fails RAP

· Modern RAP - assume traditional RAP applies on exam unless instructed otherwise
· Commercial sale with leaseback and options to purchase are fee simple subject to executory limitation and subject to RAP (Symphony Space v. Pergola Properties)

· Corporations do not have "lives" so the 21-year period begins running from the time the interest is created

· Mutual mistake and remedy of recission is not a valid defense because RAP always goes against the intent of the parties

· Wait-and-see approach

· If it passes RAP, okay

· If it fails RAP, only void the interest if it hasn't vested within the RAP 21-year period

· Uniform Statutory RAP (USRAP)

· Wait and see for 90 years after the interest was created

· Simpler than wait and see and could result in valid interest where wait and see would not 

· Adopted by CA and half of states

· Perpetual Trust

· States enact statutes that exempt trusts from RAP (10 states)

· Cy pres

· Courts can reform language consistent with donor's intent

 

 

Estates in Land - WHICH ESTATE?
· Fee Simple
· Freehold interest (interest in ownership of land) 

· Lasts forever!

· Differences in duration, condition, certain or uncertain future interest holder

· Use of specific language (magic words) in conveyance means some conveyances are ambiguous and courts must determine

· Rule = If language merely gives a purpose (precatory language) and no magic words used, courts may interpret as fee simple absolute because courts do not favor defeasible fees and language (or lack thereof) is strictly enforced (Wood v. Board of County Commissioners)

· Fee Simple Absolute
· Fee simple with no associated future interest

· One person has everything!

· Can devise, transfer, or sell interest because all rights are conveyed
· Purposeful language (“for …..”) is not a defeasible fee and will be interpreted as a fee simple absolute. (Wood)

· Rule Against Restraints on Alienation = If a conveyance restricts alienation explicitly, a court will likely convert the conveyance to a fee simple absolute. 

· Conveyance language:
· O to A

· O to A and A's heirs (A's heirs do not have future interest, though)

· O to A in fee simple

· Defeasible Fees: event or condition terminates + future interest in grantor/3rd party 
· Fee Simple Determinable
· Future interest reverts automatically to grantor upon triggering event

· Conveyance language:
· O to A, so long as used for residential purposes

· Magic words = words of duration (so long, while used, during, until, as long as, while)

· Future interest = possibility of reverter

· Fee Simple Subject to Condition Subsequent
· Grantor can decide whether to retake at the time a condition is violated

· Doctrine of Laches prevents grantors from taking too long to assert right entry!

· Grantor has option to take title, not automatic

· Conveyance language:
· O to A, provided that it is used for residential purposes, if this condition is violated, O shall have a right of entry

· Magic words = words of condition (on condition that the property, but if, provided that + explicitly stating right of entry)

· Future interest = right of entry

· Fee Simple Subject to Executory Limitation
· Future interest held by a third party, ownership automatically shifts when triggering event occurs

· Third party takes land as fee simple absolute

· Can only sell what you own - applies to present possessory and future interest holders

· Options to purchase/Option Ks

· Conveyance language:
· O to A so long as it is used for residential purposes, then to B

· O to A, but if Blackacre is not used for residential purposes, then to B

· Magic words = duration or condition + future interest in third party (until/unless…., then to ….; but if …, then to ….)

· Future interest = executory interest [RAP APPLIES]
· Life Estate
· Freehold interest (interest in ownership of land)

· “Life estate pur autrie vie” = Possessor holds a life estate in property until he/she dies, NO power to devise!

· Ambiguous language?

· Life estate v. Fee simple estate: Courts look to restraints on alienation; a court will not interpret a fee simple estate to prevent the estate holder from transferring, selling BUT a life estate can include restraints on alienation; look to overall language in conveyance and intent of the grantor (Edwards v. Bradley)

· Conveyance:
· O to A for life

· Future interest = O has a reversion (back to grantor)

· O to A for life, then to B

· Future interest = B has a remainder (to 3rd party)

· O to A for life - A later sells Blackacre to C

· C has a life estate for the duration of A's life (life estate pur autrie vie)

· Future interest = O has a reversion

· Future interests:
· Reversion (grantor)

· Remainder (3rd party)

· Vested Remainder: property will pass to an identifiable person

· O to A for life, then to B

· [RAP APPLIES]Contingent Remainder: either event is uncertain or the recipients cannot yet be identified

· O to A for life, then to B if B becomes a tax lawyer

· O to A for life, then to B's heirs (B is alive)

· [RAP APPLIES]Vested Remainder Subject to Open: class created but not closed

· O to A for life, then to B's children (B is alive and has one child)

· Vested Remainder Subject to Divestment: condition/event could divest person of remainder

· O to A for life, then to B, but if B becomes a tax laywer, then to C 

 
UNIT V: SERVITUDES
 

Servitudes
· Servitude = legal device that creates a right or an obligation that runs with the land or an interest in land

· Glossary

· Affirmative Servitude/Easement: a nonpossessory right to enter and use other person's land

· Negative Servitude/Covenant: a nonpossessory limitation on an owner's use rights

· Benefitted/Dominant Estate: the estate that receives the benefit of a servitude

· Burdened/Servient Estate: the estate subject to the burden of a servitude

· Appurtenant: a servitude that benefits a particular estate

· In Gross: a servitude that benefits a particular person or entity

· Ending servitudes:

· Release/contract

· Abandonment by dominant estate/beneficiary

· Merger of the parcels

· Prescription by servient estate or third party

· Changed conditions

· Marketable-Title Acts (recording requirement)

· Easements (Affirmative Servitudes)
· Express Easements - agreed to by the parties

· Rule = Express easements must (1) be in writing, (2) provide notice to servient estate holder, and (3) indicate a clear intent to run with the land

1. In writing
· Best practice = recorded in deed, but not required

· Original parties' agreement in writing

2. Notice
· Notice to servient estate holder at purchase can be:

· Actual - buyer knows (not required)

· Inquiry - visible signs that easement exists, enough that buyer should know to inquire

· Constructive - recorded in the registry of deeds, reasonable title search would reveal easement

3. Intent
· Clear evidence of intent that easement will run with the land

· Ambiguous express easements may be analyzed by the court to determine if appurtenant or in gross and the scope: kinds of uses, unreasonable burden, and divisibility

1. Start by (1) analyzing the language and then (2) analyze intent or apply presumptions 

2. Courts may have a strong presumption in favor of appurtenant easements, especially if dominant and servient estates are adjacent parcels and visible right of way gives a reasonable assumption of access for neighbor (Green v. Lupo)

· Appurtenant easements presumed by court because it provides more clarity

· Where the language is ambiguous, courts can admit parol evidence to determine intent of the parties (Green v. Lupo)

3. Manner or magnitude may change, but new uses must be reasonable included in the original use, reasonably necessary for the convenient enjoyment of the servitude

· Motorcycle racing excluded from a right of way easement because racing is not reasonable (Green v. Lupo)

4. Divisibility considered when dominant estate is divided into multiple parcels

· Restatement (First): unless forbidden by the manner or terms of its creation, the benefit of an easement appurtenant accrues upon a subdivision of a dominant tenement to the benefit of each of the parts into which it is subdivided

· Restatement (Third): where a dominant estate is subdivided into 100 residential lots, the increase in use would be unreasonable given the size of the easement and reasonable expectations of the original owner of the servient estate

5. Unreasonable burdens include killing trees to accommodate an oil pipeline easement 

· Implied Easements - courts can find an implied easement without express agreement 

· Implied easements honor grantors intent, prevent fraud, promote efficiency of land, and recognize that non-property owners might have interest for necessity or policy reasons

1. Scope of rights obtained by implied easement may be restricted by courts (Lobato v. Taylor)

· Four Types of Implied Easements:

1. Implied by estoppel
· Permission from the owner

· Foreseeable and reasonable reliance

· Claimant changed position

· Families traveling hundred of miles across border to establish new community in reliance on community land grant and vara strips (Lobato v. Taylor)

· Necessary to avoid injustice

2. Implied by necessity
1. Dominant and servient estates were formerly one parcel

2. At time of severance the dominant estate became landlocked 

· As long as parcel landlocked at severance, okay that alternate roads on separate parcels later close, dominant estate can find implied easement at date after conveyance because of changed circumstances (Finn v. Williams)

3. Implied by prescription - easements by adverse possession
· Actual use

· Open and notorious

· Exclusive (ish) - other neighbors can use, not required in some jdx

· Continuous

· Adverse or hostile

· For the statutory period

4. Implied by prior use
3. Two parcels were previously owned by a common grantor

4. One parcel was previously used for the benefit of the other parcel in a manner that was apparent and continuous at the time of severance

· Apparent = inquiry notice

· Continuous = not merely temporary or casual

5. The use is "reasonably necessary" or "convenient" for enjoyment of the dominant estate 

· Standard = important to the enjoyment of the conveyed parcel (Granite Properties v. Manns)

· As the proof of prior use increases, the degree of necessity required decreases 

· Covenants (Negative Servitudes)
· Two Types of Covenants:

· Affirmative covenants: require you to do something

1. Ex. Pay dues/fees, maintain retaining wall, maintain fence/yard

· Negative covenants: require you not to do something

1. Ex. Can't park a boat in front of house, can't have a dog over 50 lbs, can't install above-ground pool

· Analysis of covenant depends on the remedy sought (damages or injunction):

· Real Covenants (Court of Law = Damages)
1. In writing

2. Intent to run with the land

3. Touch and concern test -- Must be reasonable OR cannot be unreasonable

· Touch and concern: covenant must affect the use or value of the land itself

· Traditional Rule = a covenant to pay a sum of money is a personal affirmative covenant which usually does not touch and concern the land

· Neponsit Rule = a requirement to pay a fee can be considered to touch and concern the land as long as the fee "affects the legal relations - advantages and burdens - of the parties to the covenant, as owners of particular parcels of land and not merely as members of the community in general (Neponsit POA v. Emigrant Savings Bank)

· Reasonableness test: a covenant must be reasonable, which is a broad concept that might include touch and concern, public policy, etc. (Davidson Bros. v. Katz & Sons)

· Nahrstedt reasonableness: applies to all residents uniformly, covenant enforced unless the restriction is arbitrary, imposes burdens on the use of lands it affects that substantially outweigh the restriction's benefits to the development's resident, or violates a fundamental public policy (Nahrstedt v. Lakeside Village)

· Restatement reasonableness: servitudes presumptively valid unless they are "illegal or unconstitutional or violate public policy"

· Invalid servitudes for reasons of public policy include those that:

· Are arbitrary, spiteful, or capricious

· Unreasonably burden a fundamental constitutional right

· Impose an unreasonable restraint on alienation

· Impose an unreasonable restraint of trade

· Are unconscionable

4. Privity of estate

· Horizontal privity = covenant agreed-to at time of transfer of land

· Vertical privity = either original party legally transferred land to another (sale, transfer, gift)

· Rule = POAs/HOAs satisfy vertical privity because of substance over form - association is not a distinct entity but a collection of members and their legal interests (Neponsit POA v. Emigrant Savings Bank)

· Equitable Servitudes (Court of Equity = Injunction)
1. In writing

2. Intent to run with the land

3. Touch and concern test -- Must be reasonable OR cannot be unreasonable

· Touch and concern: covenant must affect the use or value of the land itself

· Reasonableness test: a covenant must be reasonable, which is a broad concept that might include touch and concern, public policy, etc. (Davidson Bros. v. Katz & Sons)

· Nahrstedt reasonableness: applies to all residents uniformly, covenant enforced unless the restriction is arbitrary, imposes burdens on the use of lands it affects that substantially outweigh the restriction's benefits to the development's resident, or violates a fundamental public policy (Nahrstedt v. Lakeside Village)

· Restatement reasonableness: servitudes presumptively valid unless they are "illegal or unconstitutional or violate public policy"

· Invalid servitudes for reasons of public policy include those that:

· Are arbitrary, spiteful, or capricious

· Unreasonably burden a fundamental constitutional right

· Impose an unreasonable restraint on alienation

· Impose an unreasonable restraint of trade

· Are unconscionable

4. Notice

· Restatement Approach (Damages or Injunction)
1. In writing

2. Intent to run with the land

3. Not unreasonable

· Restatement reasonableness: servitudes presumptively valid unless they are "illegal or unconstitutional or violate public policy"

· Invalid servitudes for reasons of public policy include those that:

· Are arbitrary, spiteful, or capricious

· Unreasonably burden a fundamental constitutional right

· Impose an unreasonable restraint on alienation

· Impose an unreasonable restraint of trade

· Are unconscionable

4. Notice
· Restrictions on Covenants

· State Action Doctrine Rule = judicial enforcement of discriminatory Racially Restrictive Covenants (RRCs) is state action and violates the Fourteenth (and Fifth) Amendment (Shelley v. Kraemer)

· Reasonableness Test (replacing touch and concern tests) = covenant must be reasonable (Davidson Bros); presumptively enforced unless the restriction is arbitrary, imposes burdens on the use of lands that outweighs the benefits, or violates a fundamental public policy (Nahrstedt); servitudes presumptively valid unless they are illegal or unconstitutional or violate public policy (Restatement)
UNIT VI: LEASEHOLDS
 

· Leaseholds
· Rule = temporary interest in property

· Non-freehold interest (no interest in ownership of land)

· Last for a term of years

· Present possessory interest holder = tenant

· Future interest holders = landlord (reversion) or third party (remainder)

· Eviction only if tenant is found to have breached a material term of the lease (nonpayment of rent, destruction of property, etc.)

· Types of Leaseholds:
1. Term of Years
1. Fixed period of time

2. Common law imposes no time limit; some states impose time limit

3. No notice of termination necessary at end of term

4. Death does not affect/terminate

2. Periodic Tenancy
1. Fixed period and automatic renewal

2. Automatic renewal until either landlord or tenant gives notice to terminate

3. Required notice is typically length of one period up to a maximum amount (ex. 6 months)

4. Death does not affect/terminate

3. Tenancy at Will
1. No fixed period

2. Ends when either landlord/tenant terminates

3. Most states require notice period before termination

4. Death ends/terminates lease!

5. Nontransferable by tenant

6. If landlord transfers title, tenancy at will terminated

4. Tenancy at Sufferance
1. Holdover tenant, NOT a trespasser 

2. When tenant remains in possession after termination of tenancy

3. Landlord can respond by (1) eviction, but not self-help, or (2) consent to create new tenancy by accepting rent payment 

· Landlord duties:
1. Duty to deliver right to legal and physical possession

1. Majority (English Rule) = lease contains an implied covenant requiring lessor to put lessee in physical possession

· Minority (American Rule) = tenant has right to legal possession of unit, but no duty for lessor to provide physical possession

· Reasoning: landlord not responsible for 3rd party actions and tenant can negotiate to add duty to delivery physical possession in lease agreement (Hannan v. Dusch)

2. Duty to mitigate damages

1. Rule = when tenant evacuates a lease/unit, the landlord is required to mitigate damages (Sommer v. Kridel)

· Reasoning: implied GFFD in lease K; movement of leases from purely property conveyances to contractual agreements; basic fairness and modern complexities of housing; keep housing market flowing for new renters

2. Consequences for failure to mitigate damages:

· Landlord recovers no rent after an abatement

· Landlord recovers the unpaid rent - the amount of loss that could reasonable have been avoided

· Rent under the lease - market rent

3. Landlord burden of proof in showing they used reasonable diligence in attempting to relet 

3. Duty to not interfere with permissible use/implied warranty of quiet enjoyment
1. [See constructive eviction in Tenant Defenses below]

· Landlord remedies:
1. If a tenant in possession breaches a covenant (ex. Does not pay rent) a landlord may:

1. Sue for back rent and damages

2. Terminate lease and sue to recover possession (summary proceeding)

2. Majority Rule = a landlord cannot use self-help in eviction

1. Reasoning: self-help is never peaceable (Berg v. Wiley)

2. Old CL Rule = landlords can use peaceable self-help

3. Ending a Tenancy: Non-renewal of lease

1. Landlord can refuse to renew a lease for any reason

Common exception: discriminatory or retaliatory non-renewal

Rare exception: non-renewal of rent-controlled units without "just cause"

4. Ending a Tenancy: Eviction (Summary Proceedings)

1. If holdover tenant (remaining after non-renewal), eviction still required in most states to regain possession

2. A landlord can always evict for failure to pay rent, damage to unit, or violating material lease term

· Tenant remedies:
1. If a landlord breaches a covenant (implied covenant of quiet enjoyment or implied warranty of habitability), tenant may

1. Stay in possession and:

· Make repairs and deduct from rent

· Sue for damages resulting from breach

· Sue for injunctive relief (ex. To fix problem)

2. Vacation property (constructive eviction) and:

· Sue for damages for any losses during possession

· And/or sue for rent paid during period of the breach

2. Tenant Defenses:
1. Constructive Eviction (Commercial & Residential Leases)

· Rule = if landlord breaches the implied covenant of quiet enjoyment, tenant can (1) leave and sue for rent abatement and/or damages, (2) stay and deduct damages from rent, (3) stay and sue for rent abatement and/or injunctive relief 

· **Breach MUST be so severe that tenant must leave unit (substantial); tenant MUST give notice

· **Includes conduct by third parties if the landlord can legally control them or if the landlord is a contributing factor

· Partial constructive eviction is allowed if tenants unable to use a portion of the unit

· Reasoning: costly to move out and difficult to find new housing in competitive market (Minjack v. Randolph)

· Sensitive uses considered under subjective test, especially if landlord knew of tenant's sensitive use (3000 BC v. Bowman Properties)

· Damages can include cost of moving, damage to personal property, lost business profits
· Punitive damages based on jdx

· "There is a breach of the landlord's obligations if, during the period the tenant is entitled to possession of the leased property, the landlord, or someone whose conduct is attributable to him, interferes with a permissible use of the leased property by the tenant" (Restatement Second of Property)

· Breach = Notice to Landlord

· Permissible Use = Implied Warranty of Quiet Enjoyment

· Interferes = Substantial/Not Insignificant

2. Implied Warranty of Habitability (ONLY Residential Leases)

· New Rule = in residential leases, landlord promises to maintain the dwelling in accordance with the housing code or in accordance with general notions of habitability (Javins v. First National Realty Corp.)

· **Dwelling need not be entirely/partially unusable

· Reasoning: apartments are complex like consumer products; unequal bargaining power between tenants and landlord; existence of housing code

· Remedies: rent abatement, end lease, sue for damages

· Old Rule = caveat emptor (buyer beware)

· Assigning and Subletting
1. Assignment = tenant transfers her entire remaining property interest for the rest of the term; original tenant retains no future interest

1. Landlord/Tenant in lease agreement and therefore have privity of K and privity of estate

2. Landlord/Assignee have (1) privity of estate (simultaneous interest in property) and (2) horizontal privity of K because Tenant/Assignee have K (relationship arising from transfer of property right in K)

· Rule = Thus, landlord can sue assignee directly for money damages because vertical and horizontal privity are met [REAL COVENANT RULE]
· Landlord also sue for injunction [EQUITABLE SERVITUDES RULE] 
3. If tenant suffers loss due to assignee, tenant can sue assignee for damages under privity of K

2. Sublet = tenant conveyed portion of the lease to subtenant; tenant retains future interest

1. If only a portion of the lease is conveyed, no vertical privity

2. Landlord/Tenant in lease agreement and therefore have privity of K and privity of estate

3. Landlord/Subletter have (1) NO vertical privity but (2) horizontal privity because tenant and subtenant are in a K agreement 

· Traditional Rule = Thus, landlord can't sue subtenant for money damages [REAL COVENANT RULE] and must sue tenant for subtenant's damages (unpaid rent)
· Tenant then sues subtenant for loss

· Rule = Landlord CAN evict subtenant (end lease) or sue subtenant to enforce an equitable servitude under injunction [EQUITABLE SERVITUDES]
· EXCEPTIONS:
· Some states allow landlords to sue subs for unpaid rent - considered an injunction order to pay rent (but not for back rent because that would be damages)

· Subtenant can agree to pay landlord rent directly, allowing landlord to sue subtenant as a 3rd party beneficiary of tenant/subtenant K

4. Landlord CAN evict subtenant!

3. Landlord approval of assignee/subtenant = typical lease term

1. Majority rule = landlord can arbitrarily deny assignee/subtenant in residential leases

· Majority rule (commercial leases) = landlord can only deny an assignee on commercially reasonable grounds
· Reasoning: implied reasonable GFFD in all Ks, commercially valid reason required for productive use of land, disfavor of restraints on alienation (Kendall v. Ernest Pestana Inc)

· Examples of commercially reasonable denial: failed credit check, unreasonable alteration of property

· Examples of unreasonable denial: discrimination, hold out for more money

 

 

 
 

 
UNIT VII: STATUTORY LAND USE
 

Zoning
· Rise of Zoning & Historical Context

· Reasoning for enacting zoning ordinances: urbanization of the US; growth of the suburbs; City Beautiful Movement (desire to create European-like cities); progressivism (transparency, good governance and planning)

· Statutes:

· Los Angeles Zoning Ordinance of 1908 - nation's first

· Standard State Zoning Enabling Act (SZEA) of 1926

· Provided a structure for zoning ordinances

· Authorizes local grants of power

· Created administrative bodies to oversee zoning (Zoning Commission and Zoning Board of Adjustment)

· Constitutionality

· Rule = presumption of constitutional validity in zoning ordinances through gov’t exercise of police power to promote general health, safety and wellbeing of public; constitutional (does not violate 14th amendment) if not arbitrary or unreasonable (Village of Euclid v. Ambler Realty)

· Reasoning: authority for zoning ordinances comes from police power (the power to protect the public welfare, promote the public good)

· Exclusionary Zoning

· Rule = every municipality must presumptively make realistically possible an appropriate variety and choice of housing; zoning must promote wellbeing and cannot harm (NAACP v. Mount Laurel)

· Reasoning: state statute granted police power to promote wellbeing of entire state; local authority granted by the state

· Harm of exclusionary zoning:

· Exclusion of the poor

· Regionalism and spillover effects to other cities

· Remedy: cities must encourage their fair share of the regional need for affordable housing 

· Inclusionary Zoning 

· Incentive zoning: allows bonus in terms of density (and more) in return for including low-income units

· Mandatory set asides: set percentage of affordable housing for low-income purchasers 

 

 

Fair Housing Act
Three Remedies for Racial Segregation in Housing:

1. Fourteenth Amendment

· Requires state action to be involved in the discrimination/segregation (Shelley v. Kraemer)

· Must prove discriminatory intent

2. Civil rights statutes

· Does not include gender, familial, or disability discrimination

· 42 U.S.C. §1982: All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property 

3. Fair Housing Act

 

Fair Housing Act - Title VIII of CRA of 1968 

· Scope: encompasses all properties except…

· "Mrs. Murphy" exception for owner-occupied buildings with fewer than 4 units; 

· "Small Fry" exception for single-family housing rented/sold by owner of three or fewer houses

· If done without a broker and without the publication of a discriminatory advertisement

· Housing for older persons, property owned by religious organizations 
· Rules:

· Prohibits discrimination in sale or rental based on "race, color, national origin, religion, sex, familial status, or handicap”
· Prohibits discrimination in lending and in advertisement

· Requires reasonable accommodation for disability

· Enforcement:

· Administrative enforcement – gov’t enforcement; filing complaint with HUD, AG action

· Private rights of action:
· Disparate treatment claim
· Rule = P must establish a disparate treatment claim in three-part burden shifting test (Asbury v. Brougham)

1. P's burden to prove a PFC of discrimination:

i. Member of a protected group

ii. Applied to rent and is qualified

iii. Denied

iv. Housing remained available

2. D's burden to prove they had legitimate, non-discriminatory reason for refusal to rent/negotiate

Statistical evidence is relevant, but not persuasive to the court
3. P's burden to prove D's proffered reasons are pretextual

· Disparate impact claim
· Disparate impact = examines the differential impact or effect on a particular group from a facially neutral policy or practice (more complicated than treatment)

1. P's claim either seeks to (1) compel housing or (2) remove a barrier

If removing barrier, D’s reason has to be stronger because the ask is smaller
If compelling gov’t to act, D’s reasoning may be less strong
· Rule = P must prove the facially-neutral policy/practice had a discriminatory effect on a particular protected group (Huntington Branch NAACP v. Town of Huntington) 

1. P's burden of proof: discriminatory effect

Adverse impact on minorities/protected group; OR 
Perpetuation of segregation

2. D's burden of proof: actions further, in theory and in practice, a legitimate, bona fide governmental interest and no alternative would serve that interest with less discriminatory effect

· TX Dept. of Housing v. Inclusive Communities Project (US 2015)

1. Affirmed the disparate impact approach to claims under FHA

2. Clarified scope of doctrine:

Claims must focus on removal of artificial, arbitrary, and unnecessary barriers

A disparate impact claim that relies on statistical disparity must fail if the P cannot point to a policy of the D that causes disparity 

 

Takings
Takings Clause = "Nor shall private property be taken for public use, without just compensation" (Fifth Amendment, most state statutes in limited form)
 

Takings: Public Use
· Rule = "public use" is broad public purpose (Kelo v. City of New London)

· Encompasses economic development plans

· Strong deference to legislatures (feudalism)

· Precedent:

· Berman v. Parker - blighted properties taken by gov't to protect public health and welfare

· Midkiff v. Hawai'I Housing Authority - land taken by private individual owners and given to tenants because of land oligopoly

· Other interpretations of "public use" (Kelo v. City of New London)

· Concurring opinion by Justice Stevens: no incidental/pretextual public benefits

· Concerned gov't could favor private entities

· Would look to merits of the plan and proposed reality of benefits to public

· Dissent by Justice O'Connor: public purpose targets specific harm

· Berman/Hawaii were rectifying a harm to the public

· Taking for a better use means any property could be taken and upgraded

· Winners = politically powerful & losers = low-value property owners

· Dissent by Justice Thomas: gov't owns/used by the public

· Textualism interpretation of "use" definition and what "use" means in other contexts of the constitution

· Narrows interpretation to prevent politically powerless from being stripped of land in name of urban renewal

· States only need eminent domain for parks, roads, ferries, railroad

 

 

Takings: Regulatory Takings
General note: messy and open-ended area of law! 
· Old Rule = government regulation is not a taking if it falls under states' police power to regulate health, safety, morals, etc. 

· Mulger v. Kansas (1887): "A prohibition simply upon the use of property for purposes that are declared, by valid legislation, to be injurious to the health, morals, or safety of the community, cannot, in any just sense, be deemed a taking or an appropriation of property for the public benefit. Such legislation does not disturb the owner in the control or use of his property for lawful purposes, nor restrict his right to dispose of it, but is only a declaration by the State that its use by any one, for certain forbidden purposes, is prejudicial to the public interests."

· Brewery owner alleged taking when breweries outlawed for public health/safety; court said only limits one use of property

· Hadacheck v. Sebastian (1915): bricking factory prohibited in new zoning; no taking found even though property lost value because prohibition protected public health/safety

· New Rule = While property may be regulated to a certain extent, if a regulation goes “too far” it may be recognized as a taking (Pennsylvania Coal Co. v. Mahon)

· Defining "too far" (Pennsylvania Coal)

· Diminution in Value

· Denominator problem
· Diminution in value = value of property taken / value of entire property

· Do we look at the specific right being taken, or the entire property?

· Holmes: entire property is the sub-surface rights being taken

· Brandeis (dissent): entire property includes sub-surface, surface, and air rights

· Average Reciprocity of Advantage

· Regulation has an implicit compensation/benefit that mitigates loss to property owner

· Rule = Three Factor Test to define "too far" (Penn Central v. City of New York)

· Economic Impact: look to whole property and also if other things received 

· Denominator problem - consider the entire property or just the property taken

· Consider any other value received 

· Reasonable Investment-Backed Expectation: especially if money has been spent!

· Consider the magnitude of any business investments or investments by the owner

· Has the owner received a reasonable return on the investment?
· Does not assume owner can exercise all possible uses

· Does not assume owner can use in most profitable ways 
· Is there interference with the present use?

· Is there any elimination of present uses?

· Character of Government Regulation: zoning or other type of regulation?

· Is the regulation broad or specific to a few owners?

· Is it meaningful or arbitrary?

· What is the benefit to the public of the regulation?

 

 
UNIT VIII: REAL ESTATE
 

Real Estate Transactions
· Land Transaction Timeline - voluntary purchases and sales

1. Budget and pre-approval

2. Contact agent

3. View properties

4. Negotiate purchase and sale agreement

5. Executive purchase and sale agreement

· Executory period: 30-60 days after signing where buyer inspects house; buyer can back out if certain contingencies are not met
6. Closing

7. Recordation

· General transactions notes:

1. Formalistic process with specific rules about transaction steps and transfer of rights

2. Two simultaneous transactions = (1) property sale and (2) mortgage
3. Purchase and Sale Agreement = document with negotiable terms and description, fixtures, deposit amount, closing date

4. Form contracts (similar to leases)

· Old rule = buyer bears risk of loss of property during sale

· New rule/form rule = seller bears risk of loss

· Aligns with general expectations - seller has control and dominion over property, can prevent loss, know of damage

· Example of form contracts changing general rule

· Contingencies:
1. Buyer can back out during contingency period based on…

Rule = Seller must be able to convey marketable title (implied, but is waivable)

Marketable title = title that is reasonably free from doubt as to its validity and from encumbrances

Possible defects: missing deeds in chain of title, invalid prior deeds, loss of property from adverse possession or eminent domain

Encumbrances: leases, mortgages, liens, easements/covenants

Title = legal claim/right to property; legal term that means ownership

Deed = physical document that conveys title

Buyer's ability to obtain financing to purchase home

Property passing various inspections (termites, structural defects, radon, etc.)

2. Seller can negotiate to keep deposit if buyer backs out without contingency broken

· Seller's Duty to Disclose:
1. New Rule = buyer can rely on seller's representations; seller has a duty to disclose material and latent defects

· Material: when defect decreases property value (ex. Alterations without permit, violations of building/zoning code)

· Latent: unknown and not readily discoverable by the buyer (ex. Termites, septic system, foundation, toxic materials, electrical system)

· No reciprocal duty for buyer to disclose
2. CA Rule = seller has a duty to disclose stigmas (ex. Ghosts, murder/death in home)

· Most states do not require this disclosure

3. Misrepresentation!

· Rule = if seller commits fraud by affirmatively misrepresenting material facts (not opinion or puffery), the buyer may be entitled to rescission 

· Ex. Seller knew about roof problems but told buyer there were no problems; buyer can rescind sale (Johnson v. Davis)

· Modern rule = no more distinction between a misfeasance or a nonfeasance

4. Implied Warranty of Habitability --> for NEW construction only!

· Statute of Frauds:
1. Doctrine to prevent fraud by requiring certain agreements in writing

2. Rule = Transfers of real estate for over 1 year (sales or leases) must be in writing

· Requires: description of property, price, and signature of the parties to be bound

· Exceptions to SoF:
Part performance (forced sale, requires specific facts)

Taking possession; AND

Payment of the purchase price; AND/OR

Making substantial improvements

Estoppel (equity remedy & damages remedy, more broad)

Unconscionable injury would result if one party has been induced to seriously change his position in reliance on the contract

Ex. Hickeys sold their home in reliance on purchasing Green home in verbal agreement, paid with check; equity demanded specific performance of the sale because home is unique and Hickeys acted in reliance and injustice only avoided by giving them agreed Green home (Hickey v. Green)

 

 

Real Estate Finance - Mortgages
· Terminology

· Mortgage = an interest in property used to secure a debt (NOT a loan)

· Mortgagor = borrower

· Mortgagee = lender

· Note = a promise to repay the principal amount of a loan, plus interest

· History

· Historically, mortgages secured through local savings and loans banks

· Recently, secondary mortgage markets with national scope created to expand home buying opportunities

· Fannie Mae & Freddie Mac = government sponsored entities that create mortgage-backed securities to sell to investors

· Investors hope value of properties increase and receive income from mortgage payments

· Federally guaranteed secondary markets added liquidity to lending institutions for more mortgages

· Mortgage-backed securities = collateralized debt obligations; individual mortgages combined into security to be sold in shares to investors

· Mortgage Crisis
· Expanding homeownership through "exotic" lending practices:

· Adjustable rate mortgages (ARMs)

· Lending to borrowers without proof of ability to pay

· Relaxed debt-to-equity constraints

· Even if standard banking industry practice, banks may be liable for unfair lending practices

· Ex. Bank used ARMs with short period before significant rate increase + insufficient borrower screening + high loan-to-value ratio and preclusion of prepayment meant borrowers were doomed to foreclosure without a refinance and nearly impossible to refinance because no equity in the house or not allowed to prepay (Commonwealth v. Fremont Investment & Loan)

· Rising interest rates and massive defaults contributed to the Great Recession 

· Aftermath:

· More regulated banking/lending practices

· Creation of the Consumer Financial Protection Bureau (CFPB)

· Importance of property law to US economy and people's everday lives

· Foreclosure and Rights of Redemption
· Timeline:

· Loan origination

· Loan due date - default

· Judicially-created equity of redemption from mortgagee
· Foreclosure - purchaser takes possession

· Statutory right of redemption from purchaser
· Judicially-created equity of redemption from mortgagee = allows borrower to remedy default by paying mortgage or paying arrears and prevent foreclosure
· Courts created a period where homeowner has an opportunity to pay and not lose their home

· Some states allow parties to K around judicial foreclosure - no right of redemption for the borrower, but no right for bank to go after homeowner for deficiency

· Deficiency = homeowner did not pay enough to cover loan payment due

· Statutory right of redemption from purchaser = after home sold in foreclosure, individual can re-purchase the property after some period of time for the amount of money paid plus any additional costs that incurred
· If home sells for higher than loan in foreclosure, homeowner gets excess amount 

· Foreclosure = no more equity of redemption and homeowner cannot reclaim property from the lender

· Rule = To exercise right to foreclose, must show chain of title of mortgage/assignment (US Bank Nat'l Assn. v. Ibanez)

· Ex. Bank only had evidence of PPM (private placement memorandum), but it only showed an intent to assign and even if allowed, the Ibanez mortgage was not listed; banks showed pure carelessness in tracking assignments and chain of title (Ibanez)
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