MERGERS & ACQUISITIONS OUTLINE
TWO DEAL STORIES
I. AT&T ACQUISITION OF DIRECTV

a. Bidder: AT&T; Target: DirecTV
b. Business Incentives

i. For AT&T: Change consumer model by pivoting into another sector (strategic buyers)
ii. For DirecTV: Business was failing, market share shrinking, keeping the business going would have required them to pivot
c. Acquisition Consideration (to DirecTV stockholders): Blended—stock and cash totaling $95/share (premium over the $70/share DirecTV stock was trading at)
i. $28.50/share in cash
ii. $66.50/share in AT&T stock
d. Conditions to AT&T’s obligations to close:
i. Regulatory approvals
ii. DirecTV renewing agreement with NFL Sunday Ticket
II. GOOGLE ACQUISITION OF NEST LABS

a. Bidder: Google; Target: Nest Labs
b. Business Incentives

i. For Google: Aqui-hire (acquiring a company to get access to the founders/team), wanted to get into the “internet of things” (growth by acquisition)
ii. For Nest Labs: Money, allowed them to continue what they were doing without worrying about infrastructure (had access to Google infrastructure)
c. Acquisition Consideration (to Nest stockholders): $3.2 billion in cash
i. Premium over Nest’s $2 million valuation—this was the ONLY chance for Nest stockholders to capture a premium because not getting stock in Google
d. Was the transaction material to Google shareholders?
i. Material = Would affect decision to keep or sell Google stock
ii. Materiality not a bright-line test, but a judgement call: Could argue this purchase not material because Google had so much cash on hand, $3.2 billion was a drop in the bucket
INTRODUCTION TO M&A

I. KEY TERMS/CONCEPTS

a. Strategic Buyers: In the Target company’s industry or a similar industry, may not be concerned about exit strategy, primarily anticipating transitioning Target’s business into its own operations, generally fund acquisitions from cash on hand
b. Financial/Private Equity Buyers: Seek to acquire companies that they can grow and improve with a view toward eventual sale or public offering, generally acquire through LBOs, do not run Target’s business—usually insist a founder or principal stay on to implement Buyer’s strategy for growth and eventual exit
c. Leverage Buyout (LBO): Bidder takes on debt to purchase Target, uses the cash flow generated by Target’s business and/or disposition of Target assets to secure and repay debt
d. Why do Bidders pay a premium over Target’s stock price when acquiring Target?
i. Trading reflects what willing buyers will pay a willing seller for a single fungible share of stock based on the perception of the future potential of company (investment) 

ii. Buyer does not acquire one share of stock, but the whole company (control), so Target’s owners will demand payment of fair/intrinsic/true value (heavily negotiated between parties, ultimately a judgement call)

iii. Market price will never be the same as this negotiated fair value—it is discounted by the market because of the risk that the deal may not close 

e. A company is considered “in play” has become (or is rumored to become) the subject of a takeover bid and thus its stock will become the subject of speculation by traders in stock markets

i. Public announcement of a deal, or rumors/speculation that a company may be the target of a proposed acquisition will have a dramatic impact on the trading price of the common stock of the putative Target

f. Internal Affairs Doctrine: The law of the state where a company is incorporated will govern the internal affairs of the company (including the prerequisites that must be satisfied for that company to validly consummate a particular method of business combination)
g. The board is the manager of a company’s business affairs—but it does not take actions, so it needs employees to implement its decisions

h. Spin-offs: Company assembles assets and business operations it wishes to dispose of in a subsidiary corporation, distributes shares of the subsidiary to Parent company shareholders as non-cash dividend, former subsidiary operates as freestanding business (Parent has no continuing equity ownership or control)

i. Recapitalization: Company amends its articles to change its capital structure (fundamental change—but leveraged recapitalizations are NOT)

j. Agency Cost Problem: Likelihood that company management will put its own interests above those of its shareholders

i. Informational asymmetry: Management knows everything about how company works, owners know very little

ii. Management is interested in survival—it may make decisions that merely satisfy shareholder wealth, as opposed to maximizing it 

II. THE FLOW OF A DEAL
a. Deal typically initiated by CEOs (or other management) of Target and Bidder 

i. Will generally loop the board in early on

ii. If press asks CEO if a merger is being discussed, they cannot say no, or they will be committing fraud

iii. Once the marketplace is being fueled by rumors of a business combination, the company is “in play” 

b. CEO/board of both companies will bring in financial advisors to help structure the deal, determine fair price, assess regulatory hurdles 

c. Due Diligence: Both sides will exchange confidentiality agreements before sharing proprietary information 

i. The best defense against overpaying is knowing exactly what you are buying

ii. Need information to inform your determination of fair price

iii. If Target shareholders are to receive Bidder shares as consideration, Target wants to vet Bidder’s financials, so they know what they are getting into 

d. Draft merger agreements are sent around and negotiated until the parties agree on a final Merger Agreement 

e. Both boards must approve transaction

f. Delayed Closing: Draft Agreement is signed, but DEAL IS NOT YET CLOSED

i. Conditions to closing must be satisfied

ii. In some cases, shareholders must approve transaction

1. If the applicable law gives them approval rights, OR

2. If the board wants to amend the charter (also need board resolution)

3. If BOTH: Shareholders can vote for amendment and transaction in one vote 

iii. Parties must obtain regulatory approval

g. Closing

h. Filing of Articles of Merger with Secretary of State

III. METHODS OF STRUCTURING BUSINESS COMBINATIONS
a. Direct Mergers (“Statutory Mergers”)
i. Bidder swallows Target, who will then cease to exist as a separate entity when the transaction is consummated 

1. Bidder = Surviving Corporation

2. Target = Disappearing Corporation

ii. Boards of both constituent corporations must approve a Plan of Merger
1. Indicates which company is to survive and while will disappear

2. Identifies the nature and amount of merger consideration

iii. Shareholder approval may be required

1. Makes board accountable to shareholders 

2. When Bidder Shareholder vote required: Management must convince shareholders it is paying fair price for Target

3. When Target Shareholder vote required: Management must convince shareholders Bidder is paying fair price 

4. 34 Act requires companies to provide shareholders with information they need to make their decision

iv. Successor Liability: Surviving Corporation succeeds by operation of law to all the rights and liabilities of both Bidder and Target (reduces transaction costs because the individual assets and liabilities of Target do not have to be separately transferred to Bidder)

v. Types of Direct Mergers:

1. Stock for Stock Mergers: Target subsumed into Bidder, Target shareholders become Bidder shareholders, Bidder stock stays the same (same number outstanding with exactly the same rights, preferences, and privileges), 100% of Target shares are canceled by operation of law and replaced by whatever percentage of Bidder shares make up the merger consideration
2. Cash for Stock Mergers (CASH IS KING): Target shareholders do not become Bidder shareholders, but are paid out for their shares in Target company and the shares are canceled by operation of law (Target shareholders’ ONLY chance to capture a premium) 

3. Short Form Mergers: Parent corporation owning at least 90% of the stock of its Subsidiary can absorb the Subsidiary without a vote of either the Parent or the Subsidiary’s shareholders (only need Parent co board to adopt resolution approving transaction)
a. Vote is a foregone conclusion—no need to impose delay and expense of shareholder vote 

b. Upstream = Parent survives; Downstream = Subsidiary survives

c. May be subject to entire fairness test 

d. If not Subsidiary not wholly owned by Parent: Resolution must specify what happens to shares not owned by Parent—usually paid out in cash (these shareholders get appraisal rights to protect against the possibility of Parent company taking advantage of its power to underpay them)

4. Triangular Mergers: Bidder incorporates a new, wholly owned subsidiary (NewCo) after Merger Agreements are drafted but before agreement is signed that merges with Target

a. Bidder board votes NewCo’s shares to elect NewCo’s board members (usually will include member of Bidder’s management) 

b. Bidder not constituent, but is party to Merger Agreement because provides consideration (Bidder stock)—other parties can contractually enforce terms of agreement

c. Allows parties to preserve valuable rights possessed by Target without necessity of transferring them to Bidder (no third-party consent required)

d. Forward = NewCo survives; Reverse = Target survives

e. Target shareholders receive Bidder shares (NOT NewCo shares) 

f. Reverse: NewCo shares are canceled and replaced with Target shares (1:1), which become 100% owned by Bidder 

b. Asset Acquisitions
i. Bidder purchases all (or substantially all) of Target’s assets directly from the company 

1. Both Bidder and Target continue to exist after consummation

ii. Requires approval of Target board ONLY—Bidder CEO signs Asset Purchase Agreement (but CEO may not have actual authority to conduct transaction without board’s approval)

iii. Fundamental change for Target, requires Target shareholder approval

1. Not a fundamental change for Bidder, so no Bidder shareholder approval required

2. Bidder shareholders who think the deal is bad can only claim the board breached duty of care by not making an informed decision

iv. Successor Liability: Bidder takes on ONLY those debts of Target it specifically agreed to assume, Target continues to be obligated on all claims not specifically transferred to Bidder (default rule, can be contracted around)
v. DGCL: After consummation, Target has three options

1. Continue in existence as a holding company, holding consideration received from Bidder on behalf of Target’s shareholders

2. Distribute consideration received from Bidder to its shareholders (extraordinary dividend), continuing in existence as a bare shell of a company 

3. Voluntary Dissolution and orderly winding up of its affairs

a. Assets are liquidated and distributed to various claimants

b. First: Target creditors have first claim on Target’s assets—get paid back from sale of Target’s assets

c. Second: Shareholders with liquidation rights

d. Last: Common stockholders, distributed pro rata 

vi. When consideration is Bidder stock: Different business decision for Target shareholders—do they want risk of owning Bidder stock? Are they looking to retire or continue to invest?

c. Stock Purchases for Cash
i. Change of Control Transaction: Bidder approaches Target shareholders directly to buy Target shares (Target is NOT a party) 

1. Bidder and Target continue to exist after consummation

ii. Target board approval not required 

iii. Target shareholder approval not required—dissenting shareholders can simply refuse to tender their shares to Bidder (if enough Target shareholders do this, the deal will fall through)

1. Bidder generally conditions its obligation to purchase Target shares on its ability to get a sufficient number of Target shareholders to accept its offer

2. Because no approval or appraisal rights, shareholders may include protections in their contracts with a company (bargaining for information rights, board representation rights, oversight, etc.)

iv. Successor Liability: All Target’s assets remain in place to satisfy the claims of Target’s creditors after stock purchase, assets of Bidder are insulated from liability on the claims of Target’s creditors 

v. Hostile Takeovers: Involve a two-step acquisition

1. Hostile bidder (“Raider”) makes an unsolicited offer to buy Target shares at a (usually rather substantial) premium over the current trading price in the open market 

2. Raider squeezes out the remaining minority shareholder interest in Target  

vi. No appraisal rights available to Bidder or Target shareholders 

CORPORATE FORMALITIES
I. INTRODUCTION

a. Corporate law statutes are Enabling Provisions: They allow companies incorporated in that state to merge
b. Corporations have all the powers of a natural person, including the power to hold stock, buy and sell shares, invest in other corporations 
c. Every merger requires a Merger Agreement with certain provisions
d. “Interspecies” Transactions: Mergers between corporations and other entities
e. Not all shareholder protections are statutory: Shareholders that do not get a right of approval under the statute are still protected by the duty of care 
II. DISSENTER’S RIGHT OF APPRAISAL
a. The right of shareholders to receive a court-supervised valuation of the fair value of their shares when they dissent on a business combination—they can get paid fair value of their stock in cash so they can get out and move on with their lives
b. First line of defense when shareholders disapprove of a transaction: Vote no
i. But depending on the capital structure, a dissenting vote of a single shareholder may have no affect
ii. Thus, the need for a right of appraisal
c. Two rationales:
i. When a shareholder dissents to a business combination, but the majority approves it, the dissenter loses his property rights, and should have some recourse
ii. Corporate governance: Holds the board accountable to the shareholders 
d. Procedural requirements:

i. First: Before shareholders vote on proposed merger, objecting shareholders must notify the company of their intent to demand an appraisal (places company on notice)
ii. Second: Dissenting shareholders must abstain or vote no on proposed merger at shareholder meeting (notifying company in writing of intent to demand payment in cash for their shares shortly afterwards)
iii. Third: Dissenting shareholders must continue to hold their shares through the effective date of the merger
iv. Fourth: Dissenting shareholders (or surviving company) must file petition in court requesting determination of fair value of their shares 
e. The SURVIVING company is responsible for paying out the shares of any dissenting shareholders 
f. Weinberger v. UOP: Entire Fairness Test
i. Fiduciary duty claims by disgruntled shareholder of corporations acquired in arm’s length acquisition are evaluated under the BJR
ii. BUT: Here, there is a controlling shareholder and interlocking boards, so no BJR
1. Controlling shareholder can squeeze out minority and get benefit to their exclusion: company’s continued success and raising of its stock price (squeeze outs = no BJR)
iii. This transaction is evaluated under the Entire Fairness Test 
1. Fair Dealing (“Procedural Fairness”): Deals with when the transaction was timed; how it was initiated, structured, negotiated, disclosed to the directors; how the approvals of the directors and the stockholders were obtained
a. Here: UOP directors prepared feasibility study but only shared with Signal directors to determine what price to pay for minority stock, deal took four days to approve, no negotiation over price, fairness opinion hastily prepared
2. Fair Price (“Substantive Fairness”): Relates to the economic and financial considerations of the proposed merger, including all relevant factors: assets, market value, earnings, future prospects, and any other elements that affect the intrinsic or inherent value of a company’s stock
a. Here: Nobody on board focused on determining inherent value of UOP’s business, transaction not arms-length
iv. Where corporate action has been approved by an informed vote of a majority of the minority shareholders, P bears the burden of showing the transaction was unfair to the minority
1. Still Entire Fairness Test, but cleansing vote shifts burden from D to P to show lack of fairness
2. Here: Minority approval not cleansing because not informed (disclosures in proxy statement not full and accurate disclosure of all material facts)
v. Moving forward: Favored remedy for shareholder concerned about fair price is to bring an appraisal proceeding
1. Chancery court should take into account all relevant factors, including nature of enterprise as it is known before the transaction 
g. Determining Fair Value in Appraisal Proceedings

i. Cavalier Oil Corp. v. Harnett: Shares of minority shareholder seeking appraisal should not be discounted because of minority status (no minority discounts)—Section 262 appraisals should consider the value of the corporation as a going concern first, considering what the dissenting shareholder would receive had he stayed
1. Valuation should reflect the operative reality of the company as of the time of the merger
ii. Dell v. Magnetar: Deal price is an important factor in determining fair price  
1. No presumption that deal price constitutes fair value, but probative when merger is product of arms-length negotiation, a robust market check (through go shop) and Bidder had few, if any barriers, to throwing in a topping big
2. No Revlon problem, board fulfilled fiduciary duties and did seek maximum value for shareholders 
III. COMPARISON OF MODEL, DELAWARE, AND CALIFORNIA CORPORATION STATUTES

*NOTE: If both companies are incorporated in the same state, only analyze under the corporation law of that state (not the MBCA), if companies incorporated in separate states, analyze under corporation law of both states 
*Shareholder Voting Requirements

· Quorum = 50.1% of shares present (majority of votes entitled to be cast)
· MBCA: Yes votes must exceed no votes at quorum
· DGCL: Absolute majority of all shares outstanding
· NYSE: Majority of votes cast at quorum must be yes votes
· CA: Absolute majority of all shares outstanding
FOR DIRECT MERGERS
Traditional (Stock-for-Stock, Cash) 
	MBCA
	Delaware
	California 

	Board of Directors: 
	
	

	Target: 

1. §11.04(a): Board approval required

Bidder: 

1. §11.04(a): Board approval required
	Target: 

1. §251(b): board approval required

Bidder: 

2. §251(b): board approval required


	Direct merger (for cash or stock) = reorganization under §181(a)
Target: 

1. §1200(a) requires board approval 

Bidder: 

1. §1200(a) requires board approval 

	Shareholder Vote:
	
	

	Target: 

1. §11.04(b): vote required 

Bidder: 

1. §11.04(b): vote required 

2. §11.04(h) eliminates vote if: 

a. Corporation survives 

b. Articles of incorporation will not change 

c. Shareholders will retain same number of shares with identical rights and preferences; AND

d. Vote not required under §6.21(f): 
i. Stock issued for consideration other than cash; AND

ii. Issue shares comprising more than 20% of voting power 

*ALSO keep in mind NYSE 312*
	Target: 

1. §251(c): vote required

Bidder: 

1. §251(c): vote required

2. §251(f) eliminates vote if: 

a. Merger agreement does not amened certificate of incorporation 

b. Each share of stock is identical post-merger; AND

c. Shares issued as consideration do not exceed 20% of voting power 

*ALSO keep in mind NYSE 312*

REMEMBER: NYSE 312 only applies when consideration is non-cash
	Target: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
2. How many yes votes? §152 (absolute majority)
Bidder: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
2. §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed
3. If bidder is public, NYSE 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger

	Appraisal Rights:
	
	

	Target:

1. §13.02(a) grants appraisal rights to shareholders who had a right to vote 
a. EXCEPT where shareholder stock remains outstanding after the merger (but exception doesn’t apply to short form mergers where no vote required)
2. §13.02(b)(1) Market-Out Exception eliminates right to appraisal for publicly traded stock
3. §13.02(b)(3) restores appraisal rights if consideration is other than cash or publicly traded securities
Bidder:

1. §13.02(a)(1) only grants appraisal rights to merger transactions that require shareholder approval where stock does not remain outstanding (so no appraisal rights for bidders)
	Target:

1. §262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger
2. §262(b)(1) market-out exception eliminates right of appraisal where the shares to be eliminated are publicly traded
3. §262(b)(2) restores right of appraisal UNLESS merger consideration includes:
a. Shares of surviving corporation
b. Shares of stock in any other publicly traded corporation
c. cash for fractional shares
d. any combination of above
Bidder:

1. §262(a) grants appraisal rights to constituent corporations of a merger

2. §262(b)(1) ELIMINATES right to appraisal for shares of SURVIVING CORPORATION if right to vote was eliminated under §251(f) [“and further” proviso]
	Target: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA) 
Bidder: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA)


Short Form

	MBCA
	DCGL

	Board of Directors: 
	

	Target (subsidiary): 

1. § 11.05(a): no vote required
Bidder (parent): 

1. §11.04(a): Board approval required (not mentioned in 11.05(a) but through 11.05(c), §11 still applies) 


	Target (subsidiary): 

1. No approval required 

Bidder (parent): 

1. §253: board approval required



	Shareholder Vote
	

	Target (subsidiary): 

1. §11.05 (a): no vote required 

Bidder (parent): 

1. §11.05 (c)  -> 11.04 (b): vote required

2. §11.04(h) eliminates vote if: 

e. Corporation survives (only survives in upstream short form merger)

f. Articles of incorporation will not change 

g. Shareholders will retain same number of shares with identical rights and preferences; AND

h. Vote not required under §6.21(f): 
i. Stock issued for consideration other than cash; AND

ii. Issue shares comprising more than 20% of voting power 
	Target (subsidiary): 

1. No vote 

Bidder (parent): 

1. No vote unless parent company does not survive (downstream short form merger - §253(a))

	Appraisal Rights 
	

	Target (subsidiary): 

1. §13.02(a)(1)(ii) appraisal rights are available to shareholders of a subsidiary in short form merger even though no vote

2. §13.02(b)(1) Market-Out Exception eliminates right to appraisal for publicly traded stock
3. §13.02(b)(3) restores appraisal rights if consideration is other than cash or publicly traded securities
Bidder (parent): 

1. §13.02(a)(1) only grants appraisal rights in merger transactions that require shareholder approval
	Target (subsidiary): 

1. §253(d) grants appraisal rights in a short-form merger only to shareholders of a subsidiary not 100% owned by the parent immediately before merger; also stated in §262 (b)(3)
Bidder (parent): 

1. No appraisal rights: §253(c) states that §262 does not apply to short form merger (except as provided in 253(d))


Forward Triangular Merger
	MBCA
	Delaware
	California 

(for STOCK)
	California 

(for CASH)

	Board of Directors: 
	
	
	

	Target: 

1. §11.04(a): Board approval required (party to merger)

Bidder: 

2. §6.21: board approval required when authorizing shares 
3. §8.01: board approval based on corporate norms (when using cash consideration)

New Co: 

1. §11.04(a): Board approval required (party to merger)


	Target: 

3. §251(b): board approval required

Bidder: 

1. §152-54: board approval required when issuing share 

2. §141: corporate norms 

New Co:

1. §251(b): board approval required


	Triangular merger = reorganization under §181(a)
Target: 

2. §1200(a) requires board approval for each party to merger 

Bidder: 

1. §1200(e) requires board approval of “parent party” (corporation in control of any constituent and whose equity securities are issued, transferred, or exchanged in the reorganization)
2. Bidder only qualifies as a “parent party” if the consideration is stock

New Co: 

1. §1200(a) requires board approval for each party to merger 


	Triangular merger = reorganization under §181(a)
Target: 

1. §1200(a) requires board approval for each party to merger

Bidder: 

1. Not under 1200(e): not issuing stock

2. But corporate governance  under 300(a)
New Co: 

1. §1200(a) requires board approval for each party to merger 



	Shareholder Vote:
	
	
	

	Target: 

1. §11.04(b): vote required (fundament change)

Bidder: 

1. Not under 11.04 (not a party to merger) 

2. Bidder SH can have vote if §6.21(f) met: 

a. Stock issued for consideration other than cash; AND

b. Issue shares comprising more than 20% of voting power 

*ALSO keep in mind NYSE 312*

New Co: 

1. §11.04(b): vote required 

2. §11.04(h) eliminates vote if: 

a. Corporation survives 

b. Articles of incorporation will not change 

c. Shareholders will retain same number of shares with identical rights and preferences; AND

d. Vote not required under §6.21(f): 
i. Stock issued for consideration other than cash; AND

ii. Issue shares comprising more than 20% of voting power 

New Co SH vote foregone conclusion: only SH = Bidder 


	Target: 

2. §251(c): vote required (fundamental change)

Bidder: 

1. No vote under 251 (not party) 

2. BUT NYSE 312 if issuing more than 20% of outstanding voting power 

New Co: 

3. §251(c): vote required

4. §251(f) eliminates vote if: 

a. Merger agreement does not amend certificate of incorporation 

b. Each share of stock is identical post-merger; AND

c. Shares issued as consideration do not exceed 20% of voting power 

New Co SH vote foregone conclusion: only SH = Bidder 


	Target: 

4. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
Bidder: 

5. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
a. Bidder fails this test if the consideration is all cash because board approval would not be required

6. §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed

If bidder is public, NYSE 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger

New Co: 

7. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
New Co SH vote foregone conclusion: only SH = Bidder 


	Target: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
Bidder: 

1. No because no board approval under §1200
New Co: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
New Co SH vote foregone conclusion: only SH = Bidder 



	Appraisal Rights:
	
	
	

	Target:

4. §13.02(a) grants appraisal rights to shareholders who had a right to vote 
a. EXCEPT where shareholder stock remains outstanding after the merger (but exception doesn’t apply to short form mergers where no vote required)
5. §13.02(b)(1) Market-Out Exception eliminates right to appraisal for publicly traded stock
6. §13.02(b)(3) restores appraisal rights if consideration is other than cash or publicly traded securities
Bidder:

No right triggered (not party to transaction): Bidder shareholder’s right to vote was a matter of corporate governance, not because they were party to the merger.

New Co: 

No appraisal rights triggered because no right to vote

13.02(a)(1) only grants appraisal rights to merger transactions that require shareholder approval where stock does not remain outstanding 


	Target:

4. §262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger
5. §262(b)(1) market-out exception eliminates right of appraisal where the shares to be eliminated are publicly traded
6. §262(b)(2) restores right of appraisal UNLESS merger consideration includes:
a. Shares of surviving corporation
b. Shares of stock in any other publicly traded corporation
c. cash for fractional shares
d. any combination of above
Bidder:

No appraisal rights because not party to merger

New Co: 

3. §262(a) grants appraisal rights to constituent corporations of a merger

4. §262(b)(1) ELIMINATES right to appraisal for shares of SURVIVING CORPORATION if right to vote was eliminated under §251(f)
	Target: 

4. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
5. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
6. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA) 
Bidder: 

4. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
5. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
6. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA)
New Co: 

1. 1300(a) grants appraisal rights to shareholders who had a vote under §1201
This won’t ever be exercised because in reality there will be no dissenters

	Target: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA) 
HERE WILL BE RESTORED FOR PUBLIC TARGET BC CASH CONSIDERATION

Bidder: 

No because no SH vote under 1201

New Co:

1. 1300(a) grants appraisal rights to shareholders who had a vote under §1201
This won’t ever be exercised because in reality there will be no dissenters


Reverse Triangular Merger
	MBCA
	Delaware
	California 

(for STOCK)
	California 

(for CASH)

	Board of Directors: 
	
	
	

	Target: 

1. §11.04(a): Board approval required (party to merger)

Bidder: 

1. §6.21: board approval required when authorizing shares 
2. §8.01: board approval based on corporate norms (when using cash consideration)

New Co: 

1. §11.04(a): Board approval required (party to merger)


	Target: 

1. §251(b): board approval required

Bidder: 

1. §152-54: board approval required when issuing share 

2. §141: corporate norms 

New Co:

1. §251(b): board approval required


	Triangular merger = reorganization under §181(a)
Target: 

1. §1200(a) requires board approval for each party to merger 

Bidder: 

1. §1200(e) requires board approval of “parent party” (corporation in control of any constituent and whose equity securities are issued, transferred, or exchanged in the reorganization)
2. Bidder only qualifies as a “parent party” if the consideration is stock

New Co: 

1. §1200(a) requires board approval for each party to merger 


	Triangular merger = reorganization under §181(a)
Target: 

1. §1200(a) requires board approval for each party to merger

Bidder: 

1. Not under 1200(e): not issuing stock

2. But corporate governance  under 300(a)
New Co: 

1. §1200(a) requires board approval for each party to merger 



	Shareholder Vote:
	
	
	

	Target: 

1. §11.04(b): vote required (fundament change)

2. Not eliminated under § 11.04(h) because shares do not remain the same (11.04(h)(3))

Bidder: 

1. Not under 11.04 (not a party to merger) 

2. Bidder SH can have vote if §6.21(f) met: 

a. Stock issued for consideration other than cash; AND

b. Issue shares comprising more than 20% of voting power 

*ALSO keep in mind NYSE 312*

New Co: 

1. §11.04(b): vote required 

New Co SH vote foregone conclusion: only SH = Bidder 


	Target: 

1. §251(c): vote required (fundamental change)

2. Not eliminated under § 251(f) because shares do not remain the same 
Bidder: 

1. No vote under 251 (not party) 

2. BUT NYSE 312 if issuing more than 20% of outstanding voting power 

New Co: 

1. §251(c): vote required

New Co SH vote foregone conclusion: only SH = Bidder 


	Target: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
Bidder: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
a. Bidder fails this test if the consideration is all cash because board approval would not be required

2. §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed

If bidder is public, NYSE 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger

New Co: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
New Co SH vote foregone conclusion: only SH = Bidder 
	Target: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
Bidder: 

1. No because no board approval under §1200
New Co: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
New Co SH vote foregone conclusion: only SH = Bidder 



	Appraisal Rights:
	
	
	

	Target:

1. §13.02(a)(1) grants appraisal rights to shareholders who had a right to vote 
a. EXCEPT where shareholder stock remains outstanding after the merger 
2. §13.02(b)(1) Market-Out Exception eliminates right to appraisal for publicly traded stock
3. §13.02(b)(3) restores appraisal rights if consideration is other than cash or publicly traded securities
Bidder:

No right triggered (not party to transaction): Bidder shareholder’s right to vote was a matter of corporate governance, not because they were party to the merger.

New Co: 

1. 13.02(a)(1) grants appraisal rights to shareholders who had a right to vote 
a. EXCEPT where shareholder stock remains outstanding after the merger 
2. §13.02(b)(1) Market-Out Exception eliminates right to appraisal for publicly traded stock
3. §13.02(b)(3) restores appraisal rights if consideration is other than cash or publicly traded securities

	Target:

1. §262(a) grants appraisal rights to shares of Delaware Corporation that is constituent to a merger
2. Not eliminated under 262(b)(1) because vote not eliminated under 251(f)
3. §262(b)(1) market-out exception eliminates right of appraisal where the shares to be eliminated are publicly traded
4. §262(b)(2) restores right of appraisal UNLESS merger consideration includes:
a. Shares of surviving corporation
b. Shares of stock in any other publicly traded corporation
c. cash for fractional shares
d. any combination of above
Bidder:

No appraisal rights because not party to merger

New Co: 

1. §262(a) grants appraisal rights to constituent corporations of a merger

In reality won’t be exercised because only SH of New Co = Bidder 
	Target: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA) 
Bidder: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA)
New Co: 

1. 1300(a) grants appraisal rights to shareholders who had a vote under §1201
This won’t ever be exercised because in reality there will be no dissenters

	Target: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA) 
HERE WILL BE RESTORED FOR PUBLIC TARGET BC CASH CONSIDERATION

Bidder: 

No because no SH vote under 1201

New Co:

1. 1300(a) grants appraisal rights to shareholders who had a vote under §1201
This won’t ever be exercised because in reality there will be no dissenters


FOR ASSET PURCHASES

	MBCA
	DCGL
	California

(for STOCK)
	California

(for CASH)

	Board of Directors: 
	
	
	

	Target: 

1. §12.02(b): Board approval required (fundamental change, not in 12.01)

Bidder: 

1. §12.02(b): no approval required for Bidder board (not a significant change)

2. But: board approval required under §8.01 because the board is the manager of business affairs; §6.21 (if issuing shares)
	Target: 

1. §271(a): board approval required 

Bidder: 

1. §271(a): does not apply to Bidder 
2. But: board approval required §141 because board manager of business affairs; §151-152? (if issuing shares)
	= sale of assets reorganization under §181(c)

Target AND Bidder : 

1. §1200(c) requires board approval of each constituent corporation in an reorganization

	Not a reorganization under §181(c)  

Instead falls under Chapter 10 Non-reorganization Sale of Assets

Target: 

1. §1001 requires board approval of target in a non-reorganization sale of assets (for cash)
Bidder: 

1. §1001 does not require board approval for bidder – only applies to target, BUT

2. §300(a) does require board approval as part of corporate governance

	Shareholder Vote
	
	
	

	Target:

1. §12.02(a) requires a shareholder vote for sale of assets which would leave the corporation without a significant continuing business activity
a. Distinct from DGCL rule because focuses on what is left, not what is sold 

2. §12.02(a) Safe Harbor: if target retains business activity that represents at least 25% of total assets at the end of the most recently completed fiscal year, AND 25% of either income from continuing operations before taxes or revenues from continuing operations for that fiscal year, target will be deemed to have retained a significant continuing business activity and will effectively fall under §12.01 which requires no shareholder vote.

Bidder:

1. No vote is required unless vote is granted under §6.21(f) which requires shareholder vote if:

a. Bidder is issuing consideration other than cash for its shares AND

b. The shares to be issued to target exceed 20% of Bidder’s outstanding voting power

*NYSE 312 reiterates 20% threshold rule*
	Target: 

1. §271(a): requires shareholder vote for target (if selling all or substantially all of assets) 

Gimbel v. Signal definition of “substantially all the assets” (fundamental change)
· Qualitatively vital: substantially affects the existence and purpose of corporation AND 

· Quantitatively vital to operation and is out of the ordinary 

Katz v. Bregman: Additional Factors
· Totality of the circumstances: trend analysis of the company (look at what assets are being sold (are they the most profitable) and nature of business (are they in the business of buying and selling?)) 
Bidder: 

1. §271 only applies to target – no vote for bidder (
2. If Bidder is public: NYSE 312 restores shareholder vote IF bidder is issuing more than 20% outstanding voting power
	Target: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
Bidder: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
2. §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed
If bidder is public, NYSE 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger
	Target: 

1. §1001 requires shareholder approval in a non-reorganization sale of assets (for cash)
2. How many votes? Majority of outstanding shares entitled to vote 

Bidder: 

1. §1001 Does not apply to bidder, so bidder shareholders get no vote (not a fundamental change) 

	Appraisal Rights 
	
	
	

	Target:

1. §13.02(a)(3) grants appraisal rights in asset purchase pursuant to §12.02
a. EXCEPT where (i) shareholders distributed corporations net assets in cash, (A) within 1 year of shareholder approval; (B) in accordance with their respective interests, and (ii) the disposition of assets is not an interested transaction 
2. §13.02(b)(1) Market-Out Exception eliminates right to appraisal for publicly traded stock
3. §13.02(b)(3) restores appraisal rights if consideration is other than cash or publicly traded securities
Bidder:

1. No vote so no appraisal – §12.02 only applies to target
	Target AND Bidder: 

§262 only applies to mergers – no appraisal rights 

	Target AND Bidder: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA)
	Target AND Bidder: 

No appraisal rights because transaction is not a reorganization


FOR STOCK PURCHASES

	MBCA
	DCGL
	California

(for STOCK)
	California

(for CASH)

	Board of Directors: 
	
	
	

	Target:

1. No vote – target as a company is not a party to the transaction – bidder is purchasing shares directly from shareholders

Bidder:

1. §8.01 requires board approval based on board’s management control
	Target:

1. No vote – target as a company is not a party to the transaction – bidder is purchasing shares directly from shareholders

Bidder:

1. §141 requires board approval based on board’s management control
	= exchange reorganization under §181(b)

Target 

1. No board approval-Target not party to reorganization 

Bidder : 

1. §1200(b) requires board approval of acquiring co in an exchange reorganization 
	Not a reorganization under §181(b)  

Target: 

1. No board approval – Target itself is not a party to the transaction
Bidder: 

1. §300(a) requires board approval as part of corporate governance

	Shareholder Vote
	
	
	

	Target:

1. No vote—if don’t want to sell . . . don’t sell

Bidder:

1. No vote for cash. If using stock, check if vote is required under §6.21(f):  
a. Bidder is issuing consideration other than cash for its shares AND

b. The shares to be issued to target exceed 20% of Bidder’s outstanding voting power

*NYSE 312 reiterates 20% threshold rule*
	Target: 

1. No vote—if don’t want to sell . . . don’t sell

Bidder: 

1. No vote under Delaware law

2. If Bidder public and issuing shares: check if NYSE 312 applies (Shareholder vote required if bidder is issuing more than 20% outstanding voting power as consideration) 
	Target: 

1. No shareholder vote – target shareholders can just choose not to sell
Bidder: 

1. § 1201(a) requires approval by the outstanding shares of each class of each corporation if board approval is required under §1200
2. §1201(b) eliminates shareholder vote if they continue to hold at least 5/6 of the voting power after the merger is completed
If bidder is public, NYSE 312 will require a shareholder vote if bidder is issuing more than 20% of the outstanding voting power as consideration for the merger
	Target: 

2. No shareholder vote – target shareholders can just choose not to sell
Bidder: 

1. No vote  

	Appraisal Rights 
	
	
	

	Target:

1. No appraisal rights necessary—if don’t like deal, don’t sell. 

Bidder:

1. No appraisal rights (shares = unchanged; no fundamental change) 
	Target AND Bidder: 

§262 only applies to mergers – no appraisal rights 

	Target 

1. No appraisal because no vote under §1201

Bidder: 

1. §1300(a) grants appraisal rights to shareholders who had a vote under §1201
2. §1300(b) Market-Out Exception Eliminates appraisal right for holders of shares that are publicly traded
3. Appraisal rights are restored if shareholders are accepting anything other than publicly traded shares or cash for fractional shares (Like Delaware re cash, not MBCA)
	Target AND Bidder: 

No appraisal rights because transaction is not a reorganization


IV. THE DE FACTO MERGER DOCTRINE

a. Applestein v. United Board & Carton Corp. (NJ): Shareholder brings an action to enjoin an “exchange of stock” between two companies, claiming that it has the same substantive result as a merger
i. Business combination is a reverse triangular merger in disguise
ii. Asks court to invoke its inherent equitable powers by looking at the substance of the transaction over the form 
iii. Transaction has all the inherent attributes of a direct merger, even if it is structured in another form

iv. De facto merger doctrine rests on the principle of equivalency: Transactions that have the same substantive affect ought to be entitled to the same legal protections
v. Court grants injunction
b. Creditors may attempt to invoke this doctrine if a Target’s sale of assets is, in substance, a merger with Bidder—allows them to invoke the rule of successor liability and collect Target’s debts from the Bidder
c. In Delaware: Hariton v. Arco Electronics
i. Delaware courts reject the de facto merger doctrine 
ii. Case establishes the doctrine of independent legal significance: Action taken under one section of DE corporate law is legally independent, and its validity is not dependent upon, nor to be tested by the requirements of other unrelated sections under with the same final result might be attained by different means
1. Public policy: Predictability, certainty (for lawyers, companies, etc.)
2. If corporate lawyers structure a transaction in a certain way that is compliant with one section of the DGCL, they can have comfort that the courts will not invalidate the transaction for its failure to comply with a different section
d. In California: CA’s corporation statute is predicated on the basic premise that the legal safeguards granted by statute to shareholders of a constituent corporation in the context of a direct merger should be extended to any transaction that has the same effect as a merger 
i. These safeguards cannot be avoided by structuring the transaction either as a sale of assets or as a triangular merger 
e. Pasternak v. Glazer: Importance of Clear Default Rule

i. Charter document is a contract between a corporation and investors who bought shares in the company
ii. Must make sure language in charter reflects business goals 
SUCCESSOR LIABILITY

Rule of Successor Liability (Theory of Continuity): Merger takes affect once the certificate/articles accepted for filing by secretary of state’s office, Target disappears, Target’s business operations are transferred by operation of law to Bidder, Bidder (or NewCo, if a Forward Triangular) succeeds by operation of law to all the rights and all the liabilities of Target 

V. COMMERCIAL LEASES 
a. Majority View: If Target has entered into a long-term commercial lease with a landlord, the lease is freely assignable/transferrable unless it expressly includes a clause prohibiting assignments 
b. Public Policy: Interests in real property should be freely alienable
c. Modern View: Restraints on alienation (i.e., non-assignment clauses) acceptable, so long as terms of restriction on right to assign/transfer satisfy a standard of reasonableness  

d. Impact of Nonassignment & Change of Control Clauses: Branmar Theatre Co. v. Branmar, Inc. (Del.) [Stock Purchase]
i. Lease negotiated by landlord and Rappaport family included nonassignment clause: “Lessee shall not sublet, assign, transfer, or in any manner dispose of the said premises or any part thereof, for all or any part of the term hereby granted, without the prior written consent of the Lessor...”
ii. Landlord is a stakeholder in theatre company: It is a creditor and has negotiated to get a percentage of profits
iii. Rappaports form a company, attempt to transfer the lease to the Schwarzes, landlord rejects this under power reserved in nonassignment clause  
iv. Schwarzes buy 100% of the theatre company’s stock from the Rapaports’ Company for cash, resulting in a change of control 
v. D argues the sale of stock was in legal affect an assignment of the lease (asks court to look through form of transaction)
vi. Court:
1. Attempted assignment not by the Rappaports, but their company, through sale of stock by stockholders 
2. Landlord should have negotiated a change of control clause to cover situations like this—court allows assignment of lease
VI. INTELLECTUAL PROPERTY

a. Transfer of rights under commercial lease generally governed by state law, but federal law protects certain IP rights
b. In an acquisition: Transaction planner must first analyze the threshold question of whether federal or state law applies to determine the transferability of rights to IP
c. Impact of Nonassignment & Change of Control Clauses: Meso Scale v. Roche (Del.) [Reverse Triangular]

i. Roche, BioVeris and Meso Scale are parties to Global Consent agreement (to grant access to each other’s IP) with non-assignment clause: “Neither this Agreement nor any of the rights, interests or obligations under this Agreement shall be assigned...by operation of law or otherwise by any of the parties without the prior written consent of the other parties...” 
ii. Roche tries to merge with BioVeris, Meso claims the merger is an assignment that violates non-assignment clause 
iii. Court:
1. Reverse Triangular Mergers do not result in an assignment by operation of law of assets 
2. P should have negotiated for a change of control clause
d. Scope of Successor Liability imposed “by operation of law”: PPG Industries, Inc. v. Guardian Industries (6th Cir.) [Direct]
i. PPG and Permaglass enter into an agreement, granting each other non-transferrable rights to patents 
ii. Permaglass merges into Guardian pursuant to applicable statutes of Ohio and Delaware, Guardian claims Permaglass’ patents transfer to it by operation of law following merger (because it succeeds to all assets and liabilities of Permaglass)
iii. PPG argues the rights were subject to non-transferrability clause in Patent Agreement, transfer by operation of law is still a transfer
iv. Court:
1. Language in Patent Agreement evinces an intent that only Permaglass was to enjoy the privileges of licensee—if parties had intended an exception in the event of a merger, they should have included it in the agreement
2. Transfer by operation of law = a transfer 
3. FEDERAL LAW IS DEFAULT RULE HERE: Patents are not transferrable without permission of owner
a. Lesson: Know the default rule when contracting, so you can contract around a default if need be
b. Rejected P’s claim that the acquisition of BioVeris was nothing more than the assignment of its IP to Roche because of doctrine of independent legal significance
VII. TORT LIABILITY

a. Assets of Target are generally available to satisfy prior tort claims, regardless of whether the acquisition is structured as a merger or stock purchase
b. Direct Mergers: Tort liability transferred to Bidder
c. Triangular Mergers: Tort liability stays with Target or is transferred to NewCo, Bidder is protected by corporate veil
d. Stock Purchases: Tort liability stays with Target
e. Bidder will be concerned with how to handle long-tail claimants (especially product liability and environmental claimants) when negotiating terms of acquisition with Bidder
f. Difficult for Bidder to factor these long-tail contingent claims into the purchase price
g. Representations & Warranties: Disclose to Bidder the scope of the Target’s business (i.e., assets, proprietary information, technology, etc.) and let Bidder know exactly what it is buying so it does not overpay/can adjust purchase price if something comes out during due diligence 
i. Target includes list of all technology it is entitled to use, allocating to the Bidder the responsibility of determining whether the tech is transferrable and the risk of using the tech in the future
ii. If Target disappears after merger, Bidder has no one to go after if a rep or warranty turns out to not be true (company makes the rep, not the shareholders) 
VIII. ASSET ACQUISITIONS 

a. Involves a two-step process: Payment of merger consideration for assets followed by dissolution of Target using merger consideration to pay creditors
b. Transfer of ownership not by operation of law
c. Target must notify all known claimants in writing of its pending dissolution 
d. A corporation that purchases the assets of another corporation does not assume the seller’s liabilities arising from tort or contract claims EXCEPT:
i. When it expressly agrees to assume them
ii. The asset sale amounts to a de facto merger
iii. The purchaser is a mere continuation of the seller
iv. The sale is for the fraudulent purpose of escaping liability for the seller’s obligations
e. Contract Creditors: American Paper v. IHC (Mass.)

i. Cinram (sole shareholder) sells Ivy/IHC to Multi Packing Solutions in exchange for cash and non-voting shares of Series C Preferred Stock
ii. APA specifies that Cinram’s contract with American Paper will be excluded from the sale (not transferred)
iii. After merger, Multi Packing Solutions tells American Paper that they will no longer be working with them
iv. American Paper sues to enforce its contract with Multi Packing Solutions, claiming that the asset purchase constituted a de facto merger between Multi Packing Solutions and Ivy/IHC
v. Court: 
1. To show an asset sale is a de facto merger:

a. Continuity of enterprise of the seller corporation (same management, personnel, physical location, assets, and general business operations
i. Here: No key members of management team kept on, none of the same officers or directors
b. Continuity of shareholders which results from the purchasing corporation paying for the acquired assets with shares of its own stock (seller becomes constituent part of purchaser)
i. Here: Cinram given nominal amount of shares, no voting power
c. Seller corporation ceases its ordinary business operations, liquidates, and dissolves as soon as legally and practically possible
i. Here: Ivy did not dissolve after the sale
d. Purchasing corporation assumes those obligations of the seller ordinarily necessary for the uninterrupted continuation of normal business operations of the seller 
2. To show the purchaser of assets is a “mere continuation” of the seller corporation: In substance if not in form, the purchasing corporation is the same company as the selling corporation (same directors, officers, stockholders)
3. P’s remedy is not specific enforcement, but breach of contract
f. Tort Creditors: Ruiz v. Blentech (7th Cir.)

i. Blentech did not expressly assume liabilities from Custom Stainless when the latter merged into the former, nor did it fall under any of the four exceptions to the general rule that an asset sale does not result in assumption of liabilities
ii. But he argued that California law should govern the case so he could take advantage of a fifth exception, exclusive to California: A corporation that purchases a manufacturing business and continues to produce the seller’s line of products assumes strict liability for defects in units of the same product line previously manufactured and distributed by the seller
iii. Court: CA’s fifth exception is a matter of CA tort law, not CA corporate law, and has not employed it generally as a means to limit efforts by corporations to erase corporate identity in the course of asset sales
When state law applies: 

	Type of Merger
	Successor Liability
	Consent Required if Nonassignment Clause? (i.e., Results in a Transfer?)

	Direct
	T’s obligations absorbed by B by operation of law as successor in interest
	NO—unless language of nonassignment prohibits ALL transfers (including those by operation of law)

	Stock Purchase
	T remains in place—no transfer
	NO—unless change of control clause

	Reverse Triangular
	T merges into wholly owned subsidiary of B, lease stays in place
	NO—unless change of control clause

	Forward Triangular
	T’s obligations absorbed by NewCo by operation of law as successor in interest (B still shielded from creditors)
	NO—unless language of non-assignment prohibits ALL transfers (including those by operation of law) OR change of control clause

	Sale of Assets
	T must formally assign lease to B
	YES


THE WILLIAMS ACT (in the 1934 Act)
Enacted to regulate cash tender offers and insure that public shareholders who are confronted by a cash tender offer for their stock will not be required to respond without adequate information regarding the qualifications and intentions of the offering party
1933 Act = Registration of all transactions

1934 Act = Disclosure, Proxy Rules
IX. SECTION 13(d)
a. Requires CONTINUOUS, affirmative disclosure obligations whenever any person (or group of persons) acquires more than 5% of a class of equity security of a registered or reporting company 
b. Must file a Schedule 13D with the SEC within ten days after acquiring the securities
i. May continue to buy shares during those ten days
ii. Existing shareholders may sell their shares because they are worried something bad is about to happen  
c. Required disclosures include:
i. Name(s) of the buyer(s)
ii. Source of the funds for the purchase(s)
iii. Price(s) paid
iv. Number of shares owned
v. Plans for the company if the buyer(s) intend to gain control of it
d. Continuous obligation: If any material changes in information disclosed in 13(d) (in purpose, ownership obligations, etc.), must be filed within 2 business days (presumed to be material if more than 1% purchase) 
e. Inherently protective of incumbent/existing management: Gives them an opportunity to stop a takeover by explaining and expressing their opinion to the shareholders 
f. Who has standing to bring a 13(d) claim?
i. The SEC (but limited resources)
ii. Boards of companies suing their shareholders
iii. Existing shareholders and potential investors—but transaction costs are often too high (collective action problem)
g. What degree of specificity is required to fulfill 13(d) disclosure obligations?
i. Management wants as much detail as possible and not fair for them to sneak in and get shares cheaply by gaming the system
ii. BUT: We want a robust market for corporate control—requiring a high degree of specificity would take away flexibility of would-be bidder and chill their chances of buying a poorly performing company and turning it around
h. Filing Obligations under 13(d): GAF Corp. v. Milstein (2d Cir.)
i. GAF corporation sued one of its own shareholders (the Milsteins) because they failed to fulfill mandatory disclosure obligations imposed by 13(d)
ii. Each of the four Milsteins owned less than 5% of GAF, but GAF claimed they formed a conspiracy as a group for the purpose of effecting a change of control 
iii. Section 13(d)(6)(B): When two or more persons act as a partnership, limited partnership, syndicate, or other group for the purpose of acquiring, holding, or disposing of securities of an issuer, such syndicate or group shall be deemed a “person” for the purposes of Section 13(d)
1. “Group Theory”: No individual in the group is record owner of all the shares (no legal title), but all group members have the beneficial ownership of all the shares the group holds [now codified in Rule 13d-3]
iv. Policy behind 13(d): Require disclosure of information by persons who have acquired a substantial interest, or increased their interest in the equity securities of a company by a substantial amount within a relatively short period of time 
1. Allows investors to assess the potential for changes in corporate control and adequately evaluate the company’s worth 
2. Mitigates the potential for investors to blindly buy stock in a company when the price goes up 
i. Remedy for 13(d) violations: Rondeau v. Mosinee Paper Corp (U.S.)
i. Rondeau buys more than 5% of Mosinee, files 13D LATE, declares his intention to take control
1. He believed the company was undervalued
2. “Undervalued’ = existing management doing a bad job
ii. Mosinee sues, claiming Rondeau’s failing to file immediately resulted in it withholding information from shareholders and investors that it was entitled to know when consider whether to buy/sell stock
iii. Risk Arbitrage Firms: Buy shares of a company that is the target of a takeover
1. Stock price of a company that is target of acquisition will generally spike
2. These firms buy stock in a company from nervous existing shareholders when they think a company will get sold, make money by being correct
3. Make money on the spread between what they pay for the shares and the eventual sale price
iv. Mosinee’s requested relief: INJUNCTION (prohibiting Rondeau from voting his shares, acquiring additional shares, and requiring him to divest himself of shares he already owns)
1. Court: Injunction not the correct remedy for 13(d) violations

a. Granting this relief would do nothing to serve the purpose of the Williams Act (to get information to investing public so they can make informed decisions)
b. Proper relief for failure to file 13(d) is to get a court to force the shareholder to file 
X. SECTION 14(d)

a. What is a tender offer?

i. A bid to purchase some or all of shareholders’ stock in a corporation
ii. Advantage: Speed—allows a Bidder to complete a transaction within 20 days, reducing the probability of a competing bid
1. Can cash out all shareholders in a single step
2. Tender offer where Bidder takes controlling interest results in a parent-subsidiary relationship
3. Faster than Reverse Triangular because no shareholder vote required
b. “Two-Tiered” Transactions:

i. First: Tender Offer for majority of shares
ii. Then: Squeeze out remaining shareholders (often with junk bonds—highly subordinated, very low credit rating securities with high risk of default and high interest rates)
c. Imposes disclosure obligations in connection with a tender offer by a third party for shares of a publicly traded Target 
d. Regulation 14D: Substantial set of rules prescribing the requisite process for commencing and completing a tender offer
e. Section 14(d)(1): Illegal for someone to initiate a tender offer that would result in them getting 5% or more control of the company without filing disclosure documents with the SEC 
i. Disclosure document must be filed ON THE DAY (not before) it announces/initiates a tender offer 
ii. Minimum 20-day offering period (gives shareholders time to read disclosures and do research)
f. Section 14(d)(6): If Bidder makes an offer for less than 100% of a company’s shares, and the offer is “oversubscribed,” Bidder will purchase shares pro rata (“proration pool”)
i. Eliminates possibility for coercion, no rush to tender shares early
g. Section 14(d)(7) (“Best Price Rule”): If Bidder offers a higher price for the shares before the expiration of the 20-day period (i.e., because a competing bidder made them raise their offer), everyone gets the benefit of the higher price (those that have already tendered their shares can withdraw and re-tender)
h. Gilbert v. El Paso Company (Del.)

i. Cash tender offer for shares of a target company is a contract offer—Williams Act is regulatory overlay, coexists with contract offer
ii. Burlington makes conditional tender offer, El Paso board recommends shareholders reject it because price too low and not in company’s best interests
iii. Deal turns into friendly two-part transaction, Burlington lowers the price of its tender offer, shareholders who accepted first tender offer sue for breach of contract, breach of implied duty of good faith and fair dealing
iv. Court:
1. No breach of contract: Burlington was free to pursue its economic interests through the application of conditions intended to limit the cost of proceeding (shareholder knew tender offer was conditional)
2. No breach of implied duty of good faith/fair dealing: Burlington did not deliberately invoke the conditions that lead to the first tender offer falling through to acquire El Paso on better terms, it was merely exercising its contractual right to terminate its tender offer
XI. OTHER RELEVANT SECTIONS

a. Section 13(e)

i. Directed at the issuer’s repurchase of its own securities
ii. Antifraud provision that delegates broad rulemaking authority to the SEC
iii. Rule 13e-1: Requires issuers that propose to engage in repurchases of their shares during the course of a third party’s tender offer to file a disclosure document with the SEC
iv. Rule 13e-3: Requires an issuer to file certain disclosure documents in the case of a going private transaction (controlling shareholder purchases all of the publicly held shares of a company it does not yet own)
v. Rule 13e-4: Requires an issuer to file a Schedule 13E-4 when it proposes a self-tender (must fulfill all obligations of a third-party tender offeror)
b. Section 13(g)

i. Requires “passive investors” who have no intention of taking control of a company (because they believe in management’s vision) to file disclosure documents
ii. Allows them to accumulate up to a 20% stake in a company 
iii. Section 13G is a more abbreviated form of disclosure, must be filed annually 
iv. If Section 13G filers no longer hold their shares for passive investment purposes (or if their shareholdings exceed 20%), then a Schedule 13D must be filed within ten days 
c. Section 14(e): Prohibits misrepresentations or omissions of material fact in connection with a tender offer, and forces Target to file disclosures within 10 business days (and provide recommendations on whether to tender and factual basis for recommendations)
i. Schreiber v. Burlington (U.S.): A Bidder making a tender offer does not violate 14(e)’s prohibition of “fraudulent, deceptive, or manipulative acts or practices” if its action are disclosed and done out in the open
1. For 14(e) cause of action, need fraud, nondisclosure, misrepresentation
2. Any limitations of what management can do in response to an unsolicited bid are regulated by its fiduciary duties 
FIDUCIARY DUTY LAW

XII. Unocal Corp. v. Mesa Petroleum (Del.)—Defensive Measures
a. Mesa owns 13% of Unocal’s stock, commences two-tier, “front-loaded” cash tender offer for 37% of the stock at $54/share
i. Back-end designed to eliminate remaining publicly held shares by offering remaining shareholders highly subordinated securities
b. Mesa board consisted of eight independent outside directors and six insiders
c. After several meetings, Mesa board decides to defensive strategy: Rejects Mesa’s offer as inadequate, commence its own exchange offer/self-tender (buying back their own shares in exchange for senior debt securities) at $72/share to all shareholders EXCEPT Mesa 
i. Encumbering their assets to make themselves a less attractive target 
ii. Excluding Mesa because if they were to take part in the proration pool, that would displace the shareholders the board is trying to protect (from getting left behind in a two-step merger) to begin with
d. Mesa sues Unocal and its board in a derivative action, claiming board breach fiduciary duty (has standing because is 13% shareholder)—seeking to enjoin Unocal management from being able to complete an issuer self-tender
e. THREE ISSUES:
i. Did the Unocal board have the power and duty to oppose a takeover threat it reasonably perceived to be harmful to the corporate enterprise? YES
1. DGCL 141(a) gives board control to manage business affairs of corporation; DGCL 160(a) gives board authority over a corporation to deal in its own stock
2. In the acquisition of its shares a DE corporation may deal selectively with its stockholders, provided the directors have not acted out of a sole or primary purpose to entrench themselves in officer 

3. Court rejects passivity theory: Board should not just be a passive observer in the case of a tender offer
ii. If YES to the first issue: Were the board’s actions entitled to the protections of the BJR? NO
1. Board has a heightened duty in these cases because of the concern that it may be acting primarily in its own interests
2. Two-pronged Unocal Standard: Board employing defensive tactics must sustain its burden of showing that, after reasonable investigation (and in good faith)
a. It had reasonable grounds for believing that a threat to corporate policy and effectiveness existed because of another person’s stock ownership, AND 
i. Threat here: Grossly inadequate two-tiered coercive tender offer and the threat of greenmail (purchasing enough shares in a firm to challenge a firm's leadership with the threat of a hostile takeover to force the target company to buy the purchased shares back at a premium to prevent the potential takeover)
b. Its defensive response was reasonable in relation to the threat posed
3. Unless it is shown that the directors’ decisions were primarily based on perpetuating themselves in office, the board is entitled to protection of BJR
iii. Did the board breach its fiduciary duty by discriminating against one of its shareholders (Mesa)? NO
1. Board is only excluding Mesa because the board has a reasonable belief that it is the one posing the threat (discrimination against one shareholder OK provided the board is meeting the Unocal Standard)
2. Director primacy: The decision of when and on what terms a company shall be sold should be left to the board 
XIII. THE “POISON PILL” AND THE UNITRIN/UNOCAL STANDARD
a. Right to purchase an underlying security distributed to existing common stockholders as a non-cash dividend
b. Depends on the company having blank check provision in charter 
c. Purpose: 
i. To deter abusive takeover tactics by making them unacceptably expensive to the raider
ii. To encourage prospective acquiror to negotiate with the Target board rather than attempt a hostile takeover (the Target board can always waive the rights plan) 
d. Benefits to the Board:

i. Can be implemented unilaterally without shareholder approval
ii. No effect on company capital structure, accounting, or fundamental value
iii. Does not interfere with the day-to-day operations of the company (no effect on balance sheet or income statement, no tax effect)
e. “Pill” = Rights in the rights plan (preferred stock)
f. “Poison” = Anti-takeover defense 
i. Flip In: Triggered by a shareholder reaching a certain percentage ownership, gives shareholders other than the one triggering the flip-in the right to purchase shares of the company at a discount to market price (thereby diluting the triggering shareholders)
1. Unocal: This kind of discrimination against a shareholder is allowed is Target board reasonably perceives Bidder’s actions as a threat
ii. Flip Over: Provides shareholders protection against squeeze-outs by giving them the right to purchase shares of a Bidder company at a discount in the event of a freeze-out merger or similar transactions (thereby diluting the acquiring company)
1. This has been allowed in context of raising capital 
2. Does NOT trigger if Bidder company only goes through with Step 1 of 2-Step transaction
g. Moran v. Household International, Inc. (Del.)

i. Household’s board adopts a rights plan with flip-in and flip-over features
ii. Different from Unocal: Here, Household board is adopting defensive mechanisms to ward off possible future advances, not a mechanism adopted in reaction to a specific threat
iii. Where does Household get the authority to enact a Rights Plan? DGCL 157, 151 and 141 (gives board authority to issue stock, create preferred stock, manage business affairs)
1. Does not matter that it had never been used to authorize a takeover defense (because corporate finance statute)—corporate law is not static, must grow and evolve 
2. The rights are not sham rights because they can be exercised, and the preferred shares (while “out of the money”) do have dividend and liquidation rights 
3. Even though 157 does not explicitly authorize a board to issue rights to purchase another company’s capital stock upon merger, the Rights Plan is analogous to an “anti-destruction”/“anti-dilution” clause (ensure holders of certain securities of their right of conversion in event of merger by giving them the right to convert their securities into whatever securities are to replace the stock of their company) 
a. Bidder is on notice of this because it is laid out in Target’s articles 
iv. Preclusiveness: The pill does NOT usurp the shareholders’ right to receive a takeover bid
1. Does not make the company bulletproof
2. Shareholders can tender with the condition that the board redeem the rights
3. Bidder can acquire 19.9% of stock and run a proxy content to get the current board out and install a board favorable to the merger (by convincing shareholders that current board is getting in the way of an offer that would benefit them)
v. The board has met its burden under Unocal
1. It made an informed decision that there was a reasonable threat to the company’s business enterprise
a. Van Gorkom: Directors were not grossly negligent (i.e., they were informed) in adopting the plan 
b. Majority of the board is independent—makes it far more likely court will defer to board’s determination there was a reasonable threat
2. Defensive measures were reasonable in relation to threat posed
a. Board was concerned Moran was planning a “bust-up” takeover (leveraged buyout in which the buyer sells off the assets of the target company to repay the debt that financed the takeover)
b. Board also worried Household was vulnerable to coercive two-tiered offer 
h. Unitrin, Inc. v. American General Corp. (Del.)

i. American General makes offer to purchase all of Unitrin’s shares for $50/share in cash 
ii. Unitrin board determines offer is financially inadequate and would raise antitrust concerns 
iii. After American General issues press release announcing offer to purchase the stock, Unitrin board decides this is a hostile act designed to coerce the sale of Unitrin at an inadequate price
iv. Defensive Measure/Poison Pill: Program to repurchase shares with money from debt (defensive recapitalization) to increase the board’s percentage ownership of the company 
v. Passes Unocal Test:
1. Board reasonably perceived the American General offer was a threat because of inadequate price and antitrust complications (concerned that Unitrin shareholders might accept it because of ignorance or mistaken belief regarding the board’s assessment of the long-term value of Unitrin’s stock)
2. Repurchase Program balanced and proportionate response: 
a. Provided additional liquidity to shareholders who wished to realize short-term gain
b. Provided enhanced stock value to stockholders who wished to maintain a long-term investment 
vi. Expands on approach to two-pronged standard articulated in Unocal—new approach is now:
1. Board reasonably perceived a threat
2. Adoption of defensive measure was not draconian (coercive or preclusive)
a. Coercive = Robs Target shareholders of the option to decide for themselves if they want to sell
b. Preclusive = Renders Bidder’s chances at succeeding with tender offer and/or ability to wage proxy contest mathematically impossible or realistically unattainable 
c. IF draconian, board not entitled to BJR protection, burden on directors to prove entire fairness
3. IF defensive measure not draconian: Response must fall within a “range of reasonableness” (not perfectly balanced, just reasonable)
4. IF all prongs satisfied: Board entitled to BJR protection
XIV. Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc. (Del.)—Duty to “auction” the firm

a. Pantry Pride makes cash tender offer for any and all shares of Revlon at $47.50/common share and $26.67/preferred share 
b. Revlon’s defensive measure: Note Purchase Rights Plan
i. Entitles common stockholders to exchange shares of common for a note with a high interest rate that matures in a year
ii. If triggered (by someone crossing the 20% threshold), stockholders (excluding the triggered stockholder) can exchange their shares for $65/share (fair value of Revlon based on board’s calculations) UNLESS Bidder agrees to buy Revlon’s shares for $65/share in cash 
iii. Redemption Feature: Before the trigger, company can repurchase the right for de minimis amount (allows board to roll back defensive measure to do friendly deal with Bidder) 
iv. ALSO: Launches self-tender, buying 1/3 of Revlon’s stock in exchange for senior subordinated notes containing covenants that make Pantry Pride’s takeover untenable (limiting Revlon’s ability to incur additional debt, sell assets, pay dividends unless approved by the non-management members of the board)
c. Pantry Pride raises offer several times, announces intention to engage in fractional bidding, Revlon board rejects their bids, solicits an offer from Fortsmann
d. Revlon feeds privileged information to Forstmann (not negotiating on equal terms with Pantry Pride), drafts merger agreement with lock-up option (if Pantry Pride gets 40% of Revlon, Forstmann can purchase certain Revlon divisions), no-shop provision and $25 million break-up/termination fee
e. Did the Revlon board breach its fiduciary duties to its shareholders when it...
i. Implemented the rights purchase plan? NO
1. Threat: Inadequate price
2. Proportionate Response: Protected shareholders from a hostile takeover at a price below company’s intrinsic value, resulted in bidding war that increased offering price
ii. Launched a self-tender/repurchase plan? NO
iii. Agreed to the revised merger agreement (lock-up, no-shop, termination fee) with Forstmann? YES
1. Revlon Duties:
a. When Revlon board authorized management to solicit bids, the sale of the company became an inevitability
b. At that point, the question of defensive measures became moot, and the Revlon board’s duty shifted from defending the corporate bastion to getting the highest price for its shareholders (shareholder wealth maximization) 
c. Revlon says they were fulfilling contractual and good faith obligations to its noteholders—court says: A board may have regard for various constituencies in discharging its Unocal responsibilities, provided there are rationally related benefits accruing to the stockholders. But such concern for non-stockholder interests is inappropriate when an auction among active bidders is in process. 
iv. Court’s assessment of Fortsmann offer v. Pantry Pride offer
1. Forstmann’s offer higher, but PP’s tender offer would have happened faster (time value of money)
2. Financing not relevant for the board in deciding whether to take the deal 
3. Forstmann deal may have been better for noteholders, but Revlon owed duties to stockholders 
4. Forstmann offer had “destructive effect” on the auction process—it had already been drawn into the contest on a preferred basis, so the result of the lock-up was not to foster bidding, but to destroy it 
XV. Paramount Communications, Inc. v. Time, Inc. (Del.) (“Time-Warner”)—“Just Say No” Defense
a. Time and Warner negotiated a friendly reverse triangular stock-for-stock merger
i. Warner wanted to stay in place (not get bought out for cash) because it believed in Time’s vision and wanted to be shareholders in new company
ii. Time willing to pay premium to keep its control structure in place after merger (“Time Culture”)
b. Before shareholder vote, Paramount swooped in with all-cash tender offer at $175/share (conditioned on Time redeeming pill and terminating agreement with Warner) 
c. Worried that Time shareholder will be enticed by Paramount’s cash offer and reject the Time-Warner merger, Time changes offer to two-tiered all-cash tender offer for 51% of Warner’s outstanding stock 
d. Time board rejects Paramount offer because
i. Did not reflect Time’s value
ii. It believed the Warner deal had better long-term prospects
iii. It wanted to retain “Time Culture” 
e. Court: Time board’s actions should be evaluated under Unocal, not Revlon
i. Two Circumstances Which May Implicate Revlon Duties
1. When a corporation initiates an active bidding process seeking to sell itself or to affect a business reorganization involving a clear break-up of the company (company puts itself up for sale)
2. In response to Bidder’s offer, a Target abandons a long-term strategy and seeks an alternative transaction involving the breakup of the company (Revlon white knight transaction)
ii. Here: Time’s board reacted to Paramount’s hostile tender offer with a defensive response, not an abandonment of its continued existence
1. Time did not put itself up for sale, it initiated a transaction with Warner with a view to growing itself in the long term 
2. Still possibility Time shareholders can collect another premium because continuing equity ownership interest
3. Even when Time changed to a two-tiered offer, not in Revlon: To achieve its strategy (which it believed was in the best interest of the shareholders) it had to change the deal structure (pivoting in response to a perceived threat) 
f. Did Time satisfy its Unocal duties? YES
i. Paramount: No reasonable basis for Time’s board to perceive a threat to Time enterprise in the face of an all-cash, all-shares, non-coercive offer at a substantial premium with financing in place
1. But Court does not want to judge which offer was better 
2. Time was considering other interests besides shareholder maximization (OK because Unocal, not Revlon)
3. Price tag is not the only consideration here—we want boards to make sound business decisions not entirely based on money, don’t want to support the idea that a Bidder can make a large cash offer and force Target to jettison its strategic vision
g. “Just Say No”: Time had no obligation to discuss Paramount’s offer with them, they had already considered this merger independently and ruled it out 
XVI. Paramount Communications, Inc. v. QVC Network, Inc. (Del.)—Heightened Board Duties/Judicial Scrutiny when Sale of Control
a. Paramount and Viacom merging—Sumner Redstone controlling shareholder of Viacom (85% of voting shares and 70% of nonvoting shares) 
i. Public shareholders had ONLY economic rights, no capacity to elect board or hold it accountable for its decisions
b. Fully negotiated, friendly, arms-length Merger Agreement contains three defensive measures: No shop, termination fee, stock option agreement 
c. QVC swoops in with cash tender offer made directly to shareholders, forces Viacom and Paramount to change deal to two-tiered merger (despite increased leverage, Paramount does not force Viacom to roll back defensive measures from original agreement)  
d. Paramount rejects QVC offer as “excessively conditional”
e. Sale of Control Implicates Revlon Duties 

i. Paramount cannot argue a merger with Viacom was a strategic decision bade for the benefit of its shareholders
1. Once in control, Redstone could unilaterally scrap the strategic vision
2. Control of Paramount currently “in the market”—after merger, Paramount shareholders will lose all meaningful control to Redstone and will lose the ability to demand another premium (last chance at control premium) 
3. Redstone will have power to elect board, negotiate a merger, squeeze out remaining Paramount shares 
4. Different from Time-Warner: Control was still in the marketplace after that merger, so Paramount could have made an offer to buy the new Time-Warner
ii. Paramount should have used the leverage it gained from the unsolicited QVC bid to negotiate out the draconian defensive measures from the Merger Agreement 
iii. For Revlon duties to be triggered, there does not need to be a present and inevitable “break-up” of the company 

f. Paramount cannot claim it was precluded by certain contractual provisions from engaging with the QVC offer: 
i. Contractual provisions may not validly define or limit the directors from carrying out their fiduciary duties under DE law

ii. To the extent such provisions are inconsistent with those duties, they are invalid and unenforceable
XVII. Lyondell Chemical v. Ryan (Del.)—When are Revlon duties triggered? 
a. Blavatnik buys 8.3% of Lyondell, files a 13D announcing interest in obtaining control, stock price rises, Blavatnik makes a “best and final” offer at $48/share, no financing contingency, $400 million break-up fee, deadline of 5 days 
i. Agreement has “fiduciary out” provision: Gives Lyondell board right to get out of merger if moving forward with it would result in a breach of its duties
ii. All-cash offer: Only chance for Lyondell shareholder to capture premium
b. When were Revlon duties triggered?

i. Not simply when the company is “in play”
ii. NOT when Blavatnik filed 13D—put Lyondell board on notice he was interested in acquiring company, but it decided not to put itself up for sale
iii. Revlon duties were triggered the moment the Lyondell board began negotiating the all-cash sale of Lyondell that would result in a change of control

c. Lyondell shareholders sue board to impose personal liability on directors for breach of fiduciary duty (money damages)
i. 102(b)(7) (“Raincoat Provision”) protects directors from personal liability for breaches of duty of care, so shareholders must show breach of duty of loyalty 
ii. To prove this, shareholders must show directors knew they had Revlon duties and decided not to discharge them 
iii. Court: 
1. Focus on board’s actions during the one week between the offer and acceptance of the offer
2. Board took actions that show it made informed decision
3. Board need not do everything in their power to get best sale price, they just cannot utterly fail to get the best price 
4. In discharging their Revlon duties, directors do not have to make perfect decisions, only reasonable ones

d. If shareholders truly felt the board was derelict in its duties, they should have sued for an injunction to stop the deal until they fulfilled them 
i. Hindsight debate about whether the directors should have done something more or differently will not suffice to create a possibility of post-transactional personal liability
XVIII. Brazen v. Bell Atlantic (Del.)—Termination Fee Provisions
a. Reverse triangular merger of equals included a reciprocal two-tiered termination fee:
i. First Tier: $200 million if there is a competing offer
ii. Second Tier: $350 if party consummates competing merger agreement within certain time period 
iii. $550 million serves as a “reasonable proxy” for the opportunity cost and other losses associated with the termination of the merger 
iv. Agreement characterizes termination fee as “liquidated damages”
b. Bell Atlantic shareholders sue for injunctive relief, claiming termination fee is so high that it will coerce shareholders into approving the deal for reasons other than the merits of the transaction 
c. Court uses two-pronged Lee Builders Test to analyze validity of the amount of liquidated damages (not BJR): Where the damages are uncertain and the amount agreed upon is reasonable, such an agreement will not be disturbed
i. Court says reciprocal termination fee provisions were an integral part of the merits of the transaction because they were drafted to protect both parties in the event the merger was not consummated
XIX. In re Topps (Del.)

a. Going private transaction, all-cash offer, no controlling shareholder—Revlon because last chance for shareholders to capture premium
b. Eisner is financial buyer who places bid to take company private, promising to keep the management structure in place 
i. Post-signing go shop: Gives Topps 40 days to look for bidder willing to pay more than Eisner’s $9.75/share (board did not do pre-signing check, so needs this to fulfill Revlon duties to maximize shareholder value) 
ii. Reverse Termination Fee: Obligation to close not conditioned on securing financing, but if Eisner does not, he must pay Topps $12 million
iii. Two-Tiered Termination fee representing 4.3% of deal value 
iv. Closing conditions: Topps must maintain material contracts, consent by regulatory authorities 
c. Upper Deck swoops in at end of go-shop with $10.75/share offer with no financing contingencies
i. Subject to additional diligence (protects UD shareholders by forcing UD to show them it is not overpaying because it did due diligence)
ii. Same Reverse Termination Fee as Eisner 
iii. UD is strategic buyer: Might be in a better position to make a better offer than financial buyer because it can achieve economies of scale, synergistic gains, etc. 
iv. Standstill Agreement: Bars UD from making public any information about its discussions with Topps or proceeding with tender offer 
d. UD and Topps shareholders sue for injunctive relief until UD can disclose material facts that would fix the incomplete proxy statement (corrective disclosure) 
i. Topps board members breached their fiduciary duties because they did not carry out their Revlon duties in managing the sale process

ii. Irreparable harm to Topps shareholders: Deprived of a choice between Eisner’s cash offer and a possibly superior offer from UD

iii. Ps complaining that material facts have been omitted from the proxy statement

1. Namely, the fact that Shorin and the board want the Eisner deal because it keeps them in power 

e. Did Topps breach Revlon duties during pre-signing period? NO

i. Board member capped price at $10, but did negotiate Eisner up from $9.24 to $9.75

ii. Go shop period long enough

iii. Eisner’s match right was not preclusive 

iv. Signing deal with Eisner is a “bird in hand” providing “sucker’s insurance”: Credible cash buyer willing to pay a premium provides cover for potential bidders to make a higher bid 

f. Did Topps breach Revlon duties during post-signing period? YES
i. Neither party behaved how they should have under the circumstances

ii. Topps’ Revlon duties compelled them to negotiate with UD on their offer—if they had concerns over antitrust clearance and the seriousness of UD’s offer, they could have discussed it with UD

iii. Topps used the standstill agreement as a pretext to avoid negotiating with UD, not to engage in negotiations (the purpose of standstills) 

iv. Topps breached their duties by forging ahead with shareholder vote on Eisner offer without fully informing shareholders about UD offer (would result in an uninformed shareholder vote) 

g. Injunction will not allow UD to go backwards:

i. UD gets waiver of standstill

ii. And must make any and all share, non-coercive tender offer 

iii. On conditions as to financing and as to antitrust that are no less favorable than its revised offer to Topps

1. Once the clock starts on the Williams Act, the Topps board must now convince its shareholders that the UD offer is insufficient

2. At this point: The Topps shareholders will decide when and on what terms Topps will be sold 

a. Different than Time, where board decided which offer to take (they weren’t in Revlon) 

iv. Topps can even consider use of poison pill to prevent the tender offer from being successful IF they can square it with their obligations under Revlon and Unocal (but there is NO strategic decision to protect against here, so Topps needs to show that defensive action would be reasonably related to getting a better price for the shareholders) 

XX. Corwin v. KKR Fin. Holdings LLC (Del.)—The Corwin Doctrine
a. In cases where a party does not have majority control of another entity’s voting stock, a court will determine whether the party may nonetheless be found a controlling shareholder by looking for a combination of potent voting power and management control such that the stockholder could be deemed to have effective control of the board without actually owning a majority of stock

b. Corwin Doctrine: When a transaction not subject to the Entire Fairness standard is approved by a fully informed, uncoerced vote of the disinterested shareholders, the BJR applies 

i. Here: Not entire fairness because no controlling shareholder 
Target’s main goals:


Speed: Avoiding the risk that the deal process will disrupt its business


Certainty: Minimizing execution risk


Price: Obtaining the best price available for its business





T board owes fiduciary duty to T shareholders to obtain best price for T shares—must negotiate premium over trading price





FLOATING RATIO: Depends on the average price of B’s stock in trading market over a 10-20 period prior to closing date


“Collar” = Floor and Cap


Floor protects T


Floor = T shares outstanding x floor ratio = min. # of shares issued


Min. # of shares issued / B shares outstanding = % issued


Cap protects B


Cap = T shares outstanding x cap ratio = max. # of shares issued


Max. # of shares issued / B shares outstanding = % issued





FIXED RATIO: Every T share has the right to receive a fixed # of B shares (will not vary, regardless of what happens to price of B shares in interval between signing and closing





DE case law assumes that Target shareholders have implicitly consented to one of these options by approving transaction





Avoiding Entire Fairness Test:


Set up independent negotiating committee made up entirely of independent outside directors


Have committee independently negotiate terms of deal


Each corporation should obtain fairness opinion


Transactions with inherent conflicts of interest must go through EFT


EXCEPT if transaction cleansed by INFORMED vote of majority of minority


Then burden shifts to minority shareholder to show transaction is unfair





Unless creditors can pierce the corporate veil and get to Bidder through its subsidiary





Two-Tiered Transactions are inherently coercive: Shareholders want to get out during the tender offer step so they don’t get left behind





Duty of Care: Fiduciary duty requiring directors and/or officers of a corporation to make decisions that pursue the corporation's interests with reasonable diligence and prudence





The Market for Corporate Control:


High positive correlation between corporate managerial efficiency and market price of that company’s shares


When management does poorly, share price drops and the company becomes attractive to a buyer who thinks it can turn the company around and increase the price


Benefits shareholders





Will never get to Flip Over because of the Flip In





First time DE Supreme Court approves of use of Poison Pill





Target board has burden of proof





Court: Lock-ups not per se illegal because could entice bidder to increase bid





Selling whole company for cash or sale of control = ONLY chance to capture premium for shareholders 





Court: Standstill agreements can be good—allow Target board to negotiate with Bidder without worrying Bidder will go behind their back and make a hostile tender offer








