Evidence
· General Principles
· Relevance
· Character Evidence
· Limits on Evidence for Policy Reasons
· Hearsay
· Competency of Witnesses
· Impeachment
· Lay And Expert Opinion
· Authentication
· Presumptions and Burdens of Proof
· Privileges
General Principles
FRE 1101:
· The Federal Rules of Evidence (FRE) apply to criminal and civil trials
· The rules do not apply to:
· Preliminary questions of fact
· Grand jury
· Miscellaneous proceedings like
· Sentencing
· Bail Hearing
· Etc.
Types of Evidence
· Real/Tangible = Physical
· Documents
· Witness Testimony
· Demonstrative = Show and Tell. Could be a chart, map, hand in a jar
What is Evidence:
· What witnesses say, how they look, and how they act while on the stand
· Jury views (courts are split on this)
· Stipulations of the parties
· Post-Verdict statements of jurors, as limited by FRE 606(b)
Evidence does not Include:
· Statements of counsel
· What jurors see in a courtroom off the stand
Whose Job to Decide on Admissibility of Evidence?
· Judges Decide on admissibility of evidence
The "record" of a case is comprised of:
· Pleadings
· Files/Docket entries
· Transcripts
· Exhibits
· Court's rulings
· Proffers
· Note: The record is made for the possiblility of appeal. If necessary, an appellate court will review the trial court's evidentiary rulings at the end of trial.
· FRE 103: To make such a challenge, the party must preserve their objections. You preserve objections by:
· FRE 103(a)(1): Must Object
· FRE 103(a)(2): Offer of proof (proffer)
· A statement of what the evidence would have shown if it had been admitted
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Standard of review for appellate court is "abuse of discretion"
Plain error does not need an objection. Reversible error does.
What if Trial Judge Makes Wrong Decision?
· Types of Error
· Harmless error (no harm, no foul)
· Reversible error
· Plain Error (If party fails to object)
· Constitutional error (violation of constitutional rights in criminal case)
Witness Testimony - Rule 611
· FRE 611(a): Court controls mode and order of interrogating witnesses
· FRE 611(b): Controlling scope of examination: "Limited to subject matter of direct examination and matters affecting the credibility of the witness"
Direct vs. Cross Examination
· Direct: Should be "nonleading"
· Open-ended questions that do not suggest the answer
· Cross Examination: Allowed to use leading questions
· Cross-examinations not related to the direct examination are not allowed "Beyond the Scope"
· Note: Can also use leading questions on hostile witness
· Each examination gets narrower in scope. For example, cross examinations should only be asking questions about things that were brought up in direct examination
Who Can Question
· Both sides can question witnesses
· The court can call a witness but this rarely happens. When this does happen, both sides can cross examine. A party may object to the court calling a witness.
· No specific rule on whether jurors are allowed to ask questions
Sequestration of Witnesses
· FRE 615: The court can order witnesses to be sequestered
· Exceptions:
· Party who is natural person
· Officer or employee of party
· Essential person (e.g., case agent or expert)
· Person authorized to be present
· Note: Sequestered witnesses can still read the record and they can speak to other witnesses
Relevance
Irrelevant evidence is not admissible
· Relevance is a function of two questions:
· (1) Logical Relevance - FRE 401
· (2) Pragmatic Evidence - FRE 403
Logical Relevance - FRE 401
· Evidence is Relevant if:
· (1) Probative: It has any tendency to make a fact more or less probable than it would be without the evidence; AND
· (2) Material: The fact is of consequence in determining the action
Probative
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Courts go with the most lenient standard. If the evidence in question has any tendency to prove a fact, element one is satisfied
Material
· Ask what is the issue we are trying to prove and how does this evidence help to prove that aspect
· Evidence needs to be "of consequence"
How to Decide if Relevant
· Deduction
· Necessarily leads to a particular conclusion
· E.g., X = 1, Y=1, so X = Y
· Induction
· Conclusions do not necessarily follow from underlying premises, but they are supported
· E.g., X looks like 2, Z looks like 2, so X looks like Z
· Or, D went shopping for a ski mask, the robber wore a ski mask, so D robbed the bank
What if No Real Dispute as to the Issue?
· FRE does not require the fact to be in dispute
· In CA, evidence not in dispute is not relevant
· Note: If parties stipulate to a fact, it is not at issue
Pragmatic Evidence - FRE 403
The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following: (CUMWUN)
· Confusing the issues
· Unfair prejudice
· Misleading the Jury
· Waste of Time
· Undue Delay
· Needless presenting cumulative evidence
Langenbau v. Med-Trans Corp.
Facts: There was a helicopter crash. Ps want the jury to go to the site of the crash.
Holding: Such a view has only slight probative value. The jurors would likely be confused or misled about the purpose of viewing the wreckage and would likely give undue weight to evidence that takes so much time and logistics to see. The court denies the jury view.
Old Chief v. United States
Facts: D is charged with being a convicted felon in possession of a firearm. D does not want the details of his prior felony conviction to be told to the jury so he has stipulated that he has been convicted of a prior felony. Court allows in details and evidence of D's prior conviction.
Holding: This is an abuse of discretion because it was enough for the jury to know that D had had a felony. In CA the evidence would have been deemed irrelevant since the fact of D's prior felony conviction was not at issue.
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Takeaway: Stipulations don't automatically make evidence inadmissible but it DOES decrease its probative value.
Limited Admissibility
· Court can give limiting instructions that help to limit evidence's prejudicial impact and increase its probative value
Consciousness of Guilt Evidence
· Running away from crime scene
· Starting to use an alias
· Destroying Evidence
· Perjury
· Escaping from detention
· Attempted suicide
· Bribing public officials
· Killing a witness
· Cover-up
Relevance of Rap Lyrics
· Considered relevant but requires weighing of 403
· New CA Law: Court must ensure that using rap lyrics is not designed to inject racial bias into the proceedings
Conditional Relevance
Sometimes evidence is relevant only if other evidence will be offered that links the evidence to the issues at hand
· Judge may conditionally admit this evidence by preponderance of evidence
· Just has to decide that it is more likely than not that it will be admissible
Rule of Completeness - FRE 106
The adverse party may require introduction of any other part of the statement that in fairness ought to be considered at the same time
· Applies to writings and recorded statements
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Beech Aircraft Corp v. Rainey
Facts: Navy training plane crashed and killed both pilots. The cause of the accident could not be determined with certainty; D argues it was pilot error. A report was made that said that it was most likely a failure on the part of the jet but that also the pilot was tired and may have made a bad move. At trial, only the part about the pilots being tired was introduced into evidence.
Holding: This is abuse of discretion. Rule of completeness requires the other part to come in too.
Confessions Under Rule of Completeness
· Rule might allow some hearsay to come in if needed
· But does not allow D's self-serving comments (United States v. Vallejos)
United States v. Vallejos
Facts: D got caught sharing child pornography. He confesses to the crime and the police make an audio recording of him doing so. At trial the prosecution plays the recording of him confessing but edits out parts of the recording about how D goes to church and is a good person.
Holding: The rule of completeness is about not letting in language out of context. D not entitled to other parts of statement just because they might humanize D or create sympathy.
Probabilistic Evidence
A mathematical approach to decision making
· There is no rule against using this type of evidence but it is used rarely
People v. Collins
Facts: A woman was robbed by a woman with blonde hair. The blonde lady then got into a yellow car driven by a black man with a mustache. The police found 2 people that mostly match the description of the robbers: Blonde woman, yellow car, black man, but no mustache. At trial the prosecution tried to prove that it was Ds that committed the crime by saying the odds of having a yellow car are 1/10, Man with mustache 1/4, Blonde woman 1/3, interracial couple 1/1000. They added up the denominators to say that the odds of it being someone other than Ds was 1 in 12,000,000.
Holding: The calculations ignore the overlap and interdependence of the factors it identified. Further, the odds of 2 people meeting these characteristics says nothing about whether these 2 Ds committed the robbery.
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Evidence that suggests that a person acted in a certain manner on a particular occasion at issue on the pending case because of a personality trait or a penchant for engaging in certain acts
Forms of Character Evidence
· Opinion: "I have know D for 5 years, and I believe he is an honest person"
· Reputation: "I live in D's community and he is known as peaceful"
· Specific Instances
· Civil Cases: Can be in similar situations as opinion and reputation
· Criminal Cases: Can only be used on cross examination OR where character is element of charge, claim or defense
Civil Cases - FRE 404
· Generally, character evidence is not allowed but there are exceptions
Exceptions:
· When a person's character trait is an essential element of claim or defense
· Character of witness for credibility
Essential element of a Claim
· Applies only in the following instances:
· Defamation
· Negligent Entrustment
· Child Custody
· Wrongful Death
World Wide Ass'n of Speciality Programs v. Pure Inc.
Facts: WW sues D for disparaging WW online. D wins at trial and WW appeals arguing that the trial court erred in admitting into evidence media reports about abuse and neglect at WW schools.
Holding: The media reports are admissible because character is at issue since truth is a defense in a defamation case.
Criminal Cases
· Character evidence admissible only after D "opens the door"
Opening the Door
· Defense can always offer good character evidence but once they do so, the prosecution can respond by offering D's bad character OR good character of the victim
· Note: The prosecution's character evidence can only be used to rebut the same pertinent character trait that D introduced good character evidence of.
· Example: D calls character witness to say D is peaceful; Prosecution then can call witness to say D is violent
Pertinent Trait: The trait that D introduces must be related to the crime in some way.
· In an assault case, D can introduce evidence that he is nonviolent but not evidence that he is honest
General Character Traits
· General character traits like: D is "law-abiding" or D is a "good citizen" are permissible, but they open the door to the prosecution to let in evidence of all the crimes you committed. (U.S. v. Angelini)
United States v. Angelini
Facts: D is on trial and wants to call several witnesses to offer their opinions that D has the character of a "law-abiding" person. The district court did not allow him to introduce the evidence.
Holding: D should be allowed to introduce this evidence, because it is pertinent.
Character of Crime Victim
· D can introduce evidence of V's character
· Prosecution can introduce evidence of V's character only to rebut what D presented
· Prosecutor could then attack D's character on same trait
United States v. Abrahamson
Facts: D is charged with assault with intent to commit murder. In support of his claim of self-defense, D wants to introduce evidence of (1) specific instances of V's violent conduct and (2) V's reputation for having a trait for violence.
Holding: V's alleged violent character does not constitute an element of D's claim that he acted in self-defense so D can only use opinion or reputation evidence. The (1) specific instance evidence does not come in, but the (2) reputation evidence does.
Character Evidence in Homicide Case
Prosecutor may offer evidence of the alleged V's trait of peacefulness to rebut evidence that V was the "first aggressor"
· Here, Prosecution does not have to wait for D to present character witness
· So if D says in opening statement: "We are going to show that V stabbed first", then that opens the door to prosecution to showing character witness that D is the "first aggressor" or that V is "peaceful"
· Allows the door to open earlier and more easily
· Remember: If you are calling the character witness, you are limited to reputation and opinion evidence
Specific Instances of Character Evidence
· Permissible:
· On Cross Examination
· Trait or character is "essential element" of charge or claim
United States v. Keiser
Facts: D got into a fight with neighbors at a party. As D's brother was getting ready to leave, Romero thought that the brother was D. D saw Romero reaching for a gun to shoot D's brother, so D shot Romero and paralyzed him from the waist down. At trial, Romero saw the brother walking in the hallway and said "there's that fucker's brother" and started screaming. D introduced evidence that Romero had to be removed from court that day to show Romero's violent character.
Holding: Romero's character is not an essential element of D's defense. The evidence is inadmissible.
United States v. Brown
Facts: Ds are police officers that are charged with crimes based on their official duties. Want to introduce into evidence that they have received commendations as evidence of their good character.
Holding: Commendation specific instances and therefore can only be brought in on cross-examination.
Corporations
· Generally character rules do not apply to corporations
· Specific corporate acts might be used as 404(b)
Entrapment
· Entrapment depends on whether D was predisposed to commit crime
· Can use specific acts to show D was predisposed
Character in Sex Offense Cases
· Rape Shield Law: Generally don't allow evidence of V's sexual behavior
· Defendant's Character:
· Allow "propensity evidence"
· Similar Crimes in Sexual Assault Cases
· Similar Crimes in Child Molestation Cases
· Similar Acts in Civil Cases involving Sexual Assault or Child Molestation
Victim's Character
Rape Shield Law - FRE 412
· In rape or sexual assault case, reputation or opinion evidence of past sexual behavior of V is not admissible
· Exceptions:
· Past sexual behavior with others to show semen or injury
· Past sexual behavior with accused to show consent
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Constitutionally required (Olden v. Kentucky)
· Note: A party intending to offer such evidence must file a motion 14 days before trial and there must be an in camera hearing on the issues. And the record of hearing is sealed. Applies to both Criminal and Civil Cases.
Sexual behavior or Sexual Misconduct Includes:
· Sexual History
· Sexual Practices
· Sexual Identity
· Marital Status or History
· Mode of Dress
· Dating Habits
· Sexual Innuendoes, Flirting
· Viewing of Pornography and Sexual Fantasies
Constitutional Requirement
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Olden v. Kentucky
Facts: D (black person) was accused of raping a white woman. D argues that V concocted this story so that her husband would not be mad at her. D wants to introduce evidence as evidence the fact that V and her husband live together to show that V had a motive to lie.
Holding: Testimony regarding V's affair was critical to show motive for her to lie. Not allowing D to ask about it is a violation of the confrontation clause. Evidence is admissible.
Note: D's character evidence needs to be critical for showing motive and this exception only applies in cases where someone was having an affair and there was a specific reason why they did not want others to know.
Here, the specific reason was the fact that D and V were interracial.
Rape Shield Law in Civil Cases
Civil Case Exception - FRE 412
· Evidence is admissible if probative value is substantially greater than harm to victim or unfair prejudice to any party
· Victim's reputation only admissible if victim placed it in controversy
Wilson v. City of Des Moines
Facts: P sues employer for sexual harassment in workplace. D seeks to introduce evidence that P would talk about vibrators and penises to prove that the conduct she complains of was not "unwelcome".
Issue: Should this evidence be let in?
Holding: Yes, the probative value substantially outweighs any unfair prejudice that it might have produced.
Propensity Evidence Against Accused in Sex Cases
· FRE 413: Sexual Assault Cases
· FRE 414: Child Molestation Cases
· FRE 415: Civil Cases Involving the above
· Essentially the rule is that evidence of past conduct that is similar to the charged offense is permissible to show that the accused has a propensity to do these kinds of things
· Note: This rule covers attempts as well
United States v. Schaffer
Facts: D is charged with trying to entice a child to have sex with him. Prosecutor wants to admit evidence of a video of D's prior sexual assualts with children and his collection of child pornography, in order to show D's propensity to engage in such acts.
Holding: This is admissible under FRE 413. Additionally the video evidence is highly relevant. Prosecution will need to show that D's intent was to molest this child, and the video showing that D is sexually interested in children is extremely relevant to show D's intent. The court also weighed its probative value under 403 and said the evidence was admissible.
Other Act Evidence - FRE 404(b)
· Prior Acts are not allowed to show propensity
· But, May be admissible to show: (MOIPPKIA)
· Motive
· Opportunity
· Intent
· Preparation
· Plan
· Knowledge (Huddleston v. U.S.)
· Identity (U.S. v. Byers)
· Absence of Mistake or Accident
· Pretrial notice in criminal case required (unless good cause)
· FRE 403 still applies
"Reverse 404(b)"
· Can use evidence that it was somebody else who did the wrongdoing
· Example: D on trial for bank robbery. The robber was wearing a Donald Duck hat, D can introduce evidence of 4 other robberies by a person wearing a Donald Duck hat, where the robber was not D.
Methods of Proving Prior Acts
· Only need a preponderance of evidence
· Judge decides if permissible purposes
· Jury Decides if there was the prior act
· Ways of Proving
· Judgements of convictions
· 3rd party witnesses
· Cross-Examination
· In Case-in-Chief or rebuttal
· D's statements
· Even covers acquittals
· Think of O.J being found not guilty. Could not prove that he killed beyond a reasonable doubt but could prove by preponderance. So can come in in subsequent trial as "prior act evidence"
Huddleston v. U.S.
Facts: D was charged with selling stolen goods. The only issue at trial was whether D knew the goods were stolen. Prosecution introduces evidence of D's prior acts: (1) D offered to sell new TVs for $28 each. (2) Evidence that D tired to sell appliance, agents stopped the transaction, and it was shown the appliances were stolen. D argues that the evidence should not be let in because the prosecution failed to prove that the TVs were stolen.
Holding: The evidence is admissible because prosecution need only prove by a preponderance of evidence.
Interplay of FRE 403 and Prior Similar Acts
· Can still argue 403
· Inadmissible if: Prejudicial > Probative
· Factors to Consider
· What is at issue?
· Similarity of Acts
· Timing of Acts
· Strength of evidence of prior acts
Res Gestae
· Essentially, if you connect a prior act to the current crime, then the evidence of that prior act will come in.
· Other acts that are part and parcel of this crime
· "Inextricably intertwined"
· Example: D tells others "I'll handle this sale the same way I handled the last 5 cocaine transactions for you"
· This comes in because that is how D presented his drug deal. In the transaction he baked in the prior act.
United States v. Byers (This has nothing to do with Res Gestae)
Facts: Essentially, Lackl was going to be the one to prove that D had killed Haynes. The defense was planning to attack Lackl's reliability as an eye witness, so to bolster Lackl's credibility, prosecution wanted to introduce evidence that D had previously shot another person (Coleman) in the same area and manner that Haynes was killed.
Issue: Is the evidence regarding the Coleman murder admissible as "other act" evidence under 404(b)?
Holding: Yes. The introduction of the Coleman shooting was relevant to establish identity in light of the similarities between the Coleman shooting and the Haynes murder.
Step-by-Step:
1. Is there a similar act? (Before or after event)
2. What is its 404(b) purpose? (Cannot be propensity)
3. Is it unfairly prejudicial? (FRE 403)
4. Has party asked for limiting instruction?
Habit and Routine Practice - FRE 406
Habit evidence or evidence of an organization's routine practice is admissible.
Habit Defined
· A person or entity's "regular response to a repeated specific situation
· Relevant Factors:
· (1) How specific is the conduct
· (2) How Frequently does it occur
· (3) How often does the person or entity deviate from that conduct
· (4) Can its regularity be confirmed (Not an absolute requirement)
Habit Differentiated From Character
· Habit = P always drives under the speed limit and has never ran a red
· Character = P is a good, safe driver
Individual Habit
· Admissible if sufficient foundation
· Needs to specific and routine
Foundation: Question of how often you have experienced the individual to pick up their habits
Organizational Habits
· The rule allows for admission of organizational habits
· Need not be eyewitness
· Does not cover industry practices
Limits on Evidence for Policy Reasons
FRE 407 - FRE 411 are about the exclusion of specific types of evidence as a categorical matter based on social policy concerns
Subsequent Remedial Measures - FRE 407
· Changes and improvements made after injury or harm not admissible to show negligence or product defect or need for warning
· Generally bars the admission of subsequent remedial measures
Requirements:
· (1) Remedial Measures after injury or harm
· (2) Offered to Prove:
· Negligence
· Culpable Conduct
· Defect in Design
· Need for warning or instruction
Sandoval v. Ritz Developers
Facts: P is suing D after she slipped on ice on the sidewalk in fornt of D's building. P seeks to introduce evidence that D put "ice melt" on the sidewalk after the accident. The trial court did not allow the evidence.
Issue: Did the trial court err.
Holding: No this is a subsequent remedial measure under FRE 407
Exceptions
· Impeachment:
· D says "We would never change that design"
· Feasibility of Precautionary Measures:
· D says "No better design was possible"
· Ownership or Control:
· "We didn't have the power to make the change
· Note: Look for thinkgs like:
· "Wasn't possible to do anything else"
· "Any other approach was not feasible"
· "We were using the safest practice or design"
Tuer v. McDonald
Facts: P brings suit after her husband dies of cardiac arrest while awaiting surgery. They were giving him heparin, but for medical purposes, had to stop giving it to him 4 hours before surgery. Then the surgery got pushed back and he died. After his death, they established a new protocol whereby they just keep giving their patients heparin. P appeals the court's refusal to allow the change in protocol in pointing to (1) Feasibility and (2) Impeachment.
Holding: (1) Feasibility: There is no evidence that Ds contested whether the Heparin could have been restarted. D did say that the risks of restarting the Heparin would outweigh the benefits, but this has nothing to do with feasibility. (2) Impeachment: P argues that the change in protocol after her
husband's death undermines D's credibility with respect to D's testimony that it would have been unsafe to restart the heparin once the surgery was postponed. Court says no. "Courts require more than mere contradiction in order to allow subsequent remedial measures to be used for impeaching a witness's credibility.
California Rule
· In CA, subsequent remedial measures are admissible in products liability cases
· Under federal rules would only come in if it fits one of the exceptions
· Eerie Doctrine issue: If it is a diversity case then it depends on whether the court uses the federal rule or state rule
Settlement Negotiations - FRE 408
· Settlement offers and settlements not admissible to prove claim
Requirements:
· (1) "Disputed Claim"
· (2) Offers to settle, offers to accept settlement, compromise negotiations
· (3) Evidence offered to prove to disprove disputed claim, amount of claim, or impeach a party
Disputed Claim
· Need lawsuit or demand letter in order to trigger a disputed claim
· Offers to settle before dispute arises are admissible
· Example: At a Car accident D says "I'm sorry. How about I pay you directly rather than get the insurance companies involved"
Improper Use of Settlement Offer or Negotiations
Pierce v. F.R. Tripler & Co.
Facts: P sued his employer for employment discrimination. During negotiations, D offers P a job if he releases all claims. The negotiations break down and the case goes to trial. At trial, D seeks to introduce evidence of its job offer to P to show that P did not mitigate damages and to show D's state of mind.
Issue: Does FRE 408 reach settlement offers by the offerree in the course of negotiations?
Holding: Yes. FRE 408 bars this evidence. Where a party is represented by counsel, threatens litigation and has initiated the first administrative steps in that litigation, any offer made between attorneys will be presumed to be an offer within the scope of FRE 408. Party seeking admission of an offer under those circumstances must demonstrate convincingly that the offer was not an attempt to compromise the claim.
Exceptions to FRE 408
· (a)(2) - In a criminal case, conduct or statements made during negotiations of related civil case with government
· Other - Witness bias, negate undue delay, show efforts to obstruct criminal investigation
(a)(2):
· Sometimes a person is being held criminally and civilly liable for same act (i.e., Securities fraud). In these situations, statements and conduct made during negotiations with the civil government authorities are admissible under FRE 408(a)(2). (But settlements with civil settlements with private individuals are excluded).
· "D's statements during discussion over civil settlement admissible in criminal case"
Other FRE 408 Exceptions
· To negate claim of undue delay.
· Can bring evidence that the delay was caused by negotiations
· Show obstruction of criminal investigation
· Example: D is negotiating with V to try and get V to drop their claims against D. If prosecution finds out about this they can bring in evidence of the negotiations to show that D was obstructing the criminal investigation.
· Witness bias
Offers to Pay Medical And Similar Expenses - FRE 409
· Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting form an injury is not admissible to prove liability for the injury
Note:
· Cannot use to show "liability"
· Covers payments, but not statements
· E.g., Admission of liability
· E.g., Expression of sympathy
· CA: Expression of sympathy is excluded
· "I will pay" is covered. "I am sorry" is not.
Requirements
· (1) Paying or offering to pay medical expenses
· Note: Does NOT require formal claim
Pleas, Plea Bargaining, and Plea Agreements - FRE 410
· Cannot use:
· Withdrawn guilty plea
· No lo contendere plea
· Rule 11 statement
· Plea discussions with prosecuting authority
· Admissible if:
· D introduces part
· Perjury or false statement charge
Requirements [These differ a little bit from how the book lists them out]
· (1) Evidence of:
· Guilty plea later withdrawn
· Nolo contendere plea
· Statements during plea colloquy
· Plea bargaining discussions with prosecutor
· (2) Cannot be used against D in civil or criminal case
· Note: The only plea baragaining discussions that are covered are those with the prosecuting attorney.
California
· Guilty pleas are covered but plea discussions are not.
· So need to talk in hypotheticals
Exceptions for FRE 410
· D offers part of statement and then prosecution offers another part or
· Operates like the rule of completeness
· To prove a perjury claim
· Example: D pleads guilty to a drug charge and admits under oath during the plea colloquy that they possessed drugs with the intent to distribute them, but later testifies at trial that they were not intending to distribute the drugs, the prosecution may be able to use the defendant's prior statements during the plea colloquy to impeach the defendant's credibility and prove that they committed perjury.
Waiving FRE 410
· Prosecutors can require waiver of FRE 410 for plea deal (U.S. v. Mezzannato)
· Prosecutors can make plea negotiations contingent on D waiving FRE 410
Liability Insurance - FRE 411
Proof of Insurance:
· Not admissible to show negligence
· But can use to show ownership or bias
Requirements:
· (1) Evidence that D was or was not insured
· (2) Using to prove negligent or acted wrongfully
California:
· Allows evidence that party lacks insurance
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Basic Principles
Cannot use out of court statements to prove a case
FRE 802
· Hearsay evidence is inadmissible unless there is an exception under the rules
Proceedings Where the Rule Against Hearsay Does Not Apply
1. When police seek an arrest or search warrant
2. During grand jury proceedings or preliminary hearings
3. During Bail Proceedings
4. When trial jusges are deciding preliminary questions of fact regarding admissibility
5. During non-capital sentencing proceedings
6. Suppression hearings, but hearsay evidence viewed with scrutiny
Hearsay Definitions:
· Common Law: Out-of-court statement offered to prove truth of the matter asserted
· FRE 801(c): Hearsay is a statement that:
· The declarant does not make while testifying at the current trial or hearing; and
· A party offers in evidence to prove the truth of the matter asserted in the statement
· CA = Same
I kind of like this definition better:
· (1) A Statement
· Oral or written or
· Conduct that is intended as an assertion
· (2) Made out of Court
· (3) By a Person (the declarant)
· (4) To prove the truth of the matter asserted
Hearsay Step-by-Step
Step 1: Is it a statement?
Step 2: What is the statement being offered to prove?
Out of Court
· Made out of court by either the witness or another person
· Oral or written
· Note: Even if the out-of-court statement was made by the witness testifying, it is still considered hearsay.
Declarant
The person who made the out of court statement
· Note: The declarant must be a person
· Machines and animals do not make statements
· But machines can be a source of hearsay depending on if the information given is from human input
United States v. Washington
Facts: D convicted of DUI. Prosecution seeks to introduce "raw data" generated by a machine into which D's blood sample had been placed. Issue: Is the raw data a "statement" potentially barred by hearsay.
Holding: No. Raw data is generated by machines. Machines are not declarants.
Statement
· Oral Assertion
· Written Assertion
· Email, Text for example
· Nonverbal conduct, but only if intended as an assertion
· Like pointing
Assertion
From Google: "A confident and forceful statement of fact or belief"
· Questions are not assertions but they sometimes contain assertions within them
· Someone not leaving a complaint, is not an assertion. And so would be admissible since it is not hearsay.
· But if a hotel or something sends a questionnaire to you and you don’t submit anything, then it IS a statement
United States v. Zenni
Facts: D is charged with illegal bookmaking. The prosecutor seeks to introduce evidence that, while police were executing a search warrant at D's office, multiple people called and asked to place bets.
Issue: Are these implied assertions "statements"? Holding: No.
To Prove the Truth of the Matter Asserted
· When is a statement not offered for the truth of the matter asserted?
· Verbal Acts
· Effect on Listener (Notice)
· Impeachment
· Circumstantial Evidence of State of Mind
· Verbal Objects
· More Nonhearsay Categories
· Circumstantial Evidence of Memory or Belief
· Lying
· Willingness to Say or Omit
· Questions
· Putting other statements in context
Verbal Acts: Words that have independent legal significance. Arises in Civil Cases:
· Contracts
· Property
· Sexual Harassment
· Defamation
· Example: "I offer you this painting for $2,000." "I accept."
Hanson v. Johnson
Facts: P wants the corn to be his. He testified that the tenant said: "Mr. Hanson, here is your corn for the year" and pointed to the corn.
Issue: Is the tenant's out-of-court statement admitted for its truth? Holding: No. This was a verbal act with independent legal significance.
Arises in Criminal Cases:
· Threats
· Bribes
· Drug Orders
· Bookmaking
· Example: "Give me the money or I will break your legs"
Garner v. State
Facts: D charged with possessing cocaine with intent to distribute. While D is being booked his cellphone rang, and person on the other line asked "Can I get a 40?" (This is slang for "May I purchase cocaine from you?").
Issue: Is the content of the call hearsay?
Holding: No. This was a verbal act with legal significance as a request to buy drugs.
Effect on the Listener or Reader
Sometimes words are relevant not because they are true, but rather because someone heard those words. The relevant part is the affect those words had on the listener or reader
· Example: P sued D because P's brakes failed. D's defense is assumption of risk, wants to introduce the following into evidence:
· "I fixed the axle, but your brakes still look pretty shot".
Civil Cases:
· Notice
· Assumption of risk
· Contributory Negligence
Criminal Cases:
· Self-Defense
· Reasonable use of force
· Duress
State v. Muller
Facts: D charged with conspiracy to murder. To show motive, prosecution introduced testimony that brother called to threaten D with what would happen if he continued his business.
Holding: The statement was not offered for its truth but to show D's motive for wanting to kill the brothers.
Impeachment
A witness's prior out of court statement may be used to impeach the witness's credibility if that prior statement contradicts the witness's in court testimony.
· Can always use prior inconsistent statements to impeach
· If you need the prior statement for its truth then:
· (1) Must be under oath
· (2) Prior trial, hearing, proceeding or deposition
· In CA could be any prior statement
United States v. Lay
Facts: D charged with possessing 96 pounds of marijuana. D was crossing the border with Boussard. D's defense is that it was all Broussard's idea.
Broussard was saying it was a joint venture. D then testifies at trial that Broussard had made prior out of court statements that it was Broussard's idea since Broussard was the lead in the smuggling operation.
Issue: Are Broussard's prior statements hearsay?
Holding: No. They were offered to show that Broussard doesn't say the same thing twice.
Circumstantial Evidence of State of Mind
When an out of court statement is being used as indirect evidence of the declarant's state of mind, it is not hearsay.
· Example: W testifies: "Jerry told me he was Napoleon"
· Being used to show that Jerry was not in his right mind
· Circumstantial Evidence is non hearsay only if the state of mind of the declarant is at issue in the case
Verbal Objects and Markers
· Describing the writing they saw for identification purposes
· Example: W testifies that the robber wore a LLS shirt
· Not hearsay because the words themselves - "Loyola Law School" - are not proclaiming anything
More Nonhearsay Categories
· Circumstantial evidence of memory or belief
· Being used to show person has memory
· Lying
· Not being offered to prove it is true, it is being offered to prove they were covering up by lying
· Willingness to Say or Omit "I have nothing to hide"
· The fact that he is willing to say it shows that he did not actually do it
· Questions
· Hearsay can be placed inside a questin, but ordinarily questions are not a statement
· Putting other statements in context
· People v. Turner
People v. Turner
Facts: D charged with robbing and murdering two people at an airport hangar. His co-defendant Scott is also charged. Prosecutor seeks to introduce evidence of a conversation between D and Scott on a prison bus. Scott says "How did you do it", D responds "I killed the man and then the woman". Scott says "You left the gun in my car and my fingerprints are all over it". D's statements are not at issue (I think because they are admissions).
Issue: Are Scott's statements hearsay?
Holding: No, they put into context what D was saying.
Indirect Hearsay
The only way the declarant knows the information, is by hearing from it somewhere else
· Need to listen carefully to see how witness knows information
· We care about some indirect hearsay but don't care about others
· "I was born in Los Angeles"
· Don't care about this kind
· "After talking to the informant, I focused the investigation on D"
· Care about this kind
· Indirect hearsay is impermissible
State v. Pratt
Facts: D is charged with DUI and being a habitual motor vehicle offender. At trial the prosecutor asked a state trooper "Was D driving?". Trooper says yes. Prosecution asks "What was that conclusion based on?". Trooper says
"Statements that were told to me by the passenger and by the Sheriff" Issue: Were the trooper's statements hearsay?
Holding: Yes. No one testified that they actually saw D drive the car, the only testimony that D was the driver came from the improperly admitted testimony during bell's examination.
Direct vs. Indirect Hearsay
· Direct: The passengar and sherriff told me that D was the driver
· Indirect: I concluded that D was the driver after spealing to the passenger & sheriff
Hearsay Within Hearsay
When a statement contains multiple levels of hearsay
Rule
· Must have an exception for each level of hearsay
Nair v. Columbus State Community College
Facts: P sues a community college for discrimination on the basis of national origin. D seeks to justify its actions toward P as being warranted due to a long list of misconduct by P. For support, the college seeks to introduce exhibits that contain the statements of other faculty members about plaintiffs’ conduct
Issue: Do these exhibits contain hearsay within hearsay? Holding: Yes
Note: Report is hearsay, the things that they put in the report is also hearsay. Need an exception for both to let it in.
Not Hearsay
Statements in this provision are considered to be "not hearsay" even though they meet the general definition.
Two Categories of "Not Hearsay"
· (1) Prior statements of a testifying witness
· (2) Admissions of an Adverse Party
Witness's Prior Statements - FRE 801(d)(1)
· Prior statements of a testifying witness
· Prior inconsistent statements
· Prior consistent statements
· Prior identifications
Procedural Requirements:
· Need not show statement to W before asking about it but must have available to show opposing counsel if needed
· If asking about prior inconsistent statement, W needs to have an opportunity to explain or deny.
When is a witness “subject to cross-examination”?
· Minimal requirement
· Witness need not actually remember the event so long as some recollection of making prior comment
o
United States v. Owens
Prior inconsistent statements
· Requirements:
· (1) Inconsistent with testimony
· (2) Given under oath (under penalty of perjury)
· (3) Trial, hearing, or other proceeding or deposition
California: All prior inconsistent statements are admissible as substantive evidence even if not under oath or in a prior proceeding
Inconsistent:
· Does not need to be diametrically opposed
· Can include notable omissions
· Feigned Memory = Inconsistent
· Not Feigned = Undecided
United States v. Iglesias
Facts: Defendant is charged with drug and weapons charges. At trial, the
prosecutor calls Shisler as a witness. When asked if defendant supplied him with drugs, Shisler said, “I can’t answer that question …” Shisler previously testified at a suppression hearing in the case that defendant had supplied him drugs
Issue: Is Shisler’s prior testimony from the suppression hearing admissible as a “prior inconsistent statement”?
Holding: Yes. Shisler was being evasive. Found to be inconsistent. Note: Not really asserting his 5th A. rights
Trial, Hearing, or Other Proceeding or Deposition
· Must be under oath
· Did not have to be subject to cross examination at prior proceeding
· Includes:
· Prior Trials
· Pretrial Hearings:
· Suppression Hearings
· Preliminary Hearings
· Grand Jury Hearings
· Administrative and agency hearings
· Immigration hearings
· DMV Hearings
· Disciplinary Hearings
· Note: Depends on how formal it was, was it recorded, were there procedural protections?
· Does not Include:
· Station house interviews
· Affidavits
United States v. Dietrich
Facts: D is charged with conspiracy to sell counterfeit $100 bills. Prosecutor calls Thomas to testify that D asked her to pass off $10,000 of his counterfeit bills. Thomas testifies that she had never seen D before.
Prosecutor then seeks to admit Thomas's prior statements to Secret Service agents where, during an interview, she said that D had asked her to pass off $10,000 in counterfeit bills.
Issue: Is Thomas's prior statement admissible as a prior inconsistent statement
Holding: No. The interview in her home did not qualify as a prior
proceeding.
People v. Briggs
Facts: D is charged with domestic violence against his girlfriend. At trial, prosecutor calls the girlfriend to testify about the abuse. She denies all abuse, and denies telling anyone else that D beat her up. Prosecutor then seeks to admit the testimony of the girlfriend's daughter and police who say that girlfriend told them in conversations that D would beat her up.
Issue: Are the girlfriend's statements to the daughter and police admissible as prior inconsistent statements?
Holding: Yes in California, since there is not need that it be under oath in prior proceeding. But would not be admissible under FRE.
Prior consistent statements
· Requirements:
· (1) Out of court declarant is testifying and subject to cross examination concerning the statement
· (2) Consistent with current testimony
· (3) Offered to
· (i) Rebut charge of recent fabrication, OR
· Tome: Statement needed to be made before motive to fabricate arose
· (ii) Rehabilitate credibility of witness when attacked on another ground
Rebut
Tome v. United States
Facts: D was charged with sexually abusing his own daughter. D and the child's mother were separated and given split custody. The mother contacted Colorado police with allegations that D had committed sexual abuse against the child. D accused the girl of lying about the abuse; suggested that she was motivated by her desire to live with mother. The child was unwilling to testify at trial so six other witnesses that had heard the child wanted to testify.
Holding: Prior consistent statements must be made before motive to fabricate. Here, the prior consistent statement was made after the motive to fabricate arose, because the child was already living with the mother at this time.
Needs to follow the timeline:
· Prior consistent statement
Motive to fabricate
Trial testimony
Rehabilitate
Used in situations when attacks are made against a witness's faulty memory or being inconsistent with her remarks
· Questions like the following open the door to rehabilitation:
· You've never made that statement before?
· You said something different last time, right?
· You really can't remember what happened?
· Open question of whether Tome applies, most courts say it does
· California: Prior consistent statement only admissible if:
· Inconsistent statement already admitted to attack credibility; or
· Prior consistent statement made before motive to fabricate
Prior Identifications
Statements of prior identification that a trial witness has made at some point before trial are not hearsay.
· Can be offered by someone other than person who made ID so long as the perceiving person is available for cross examination
· Requirements:
· (1) Subject to cross examination concerning the statement
· (2) Statement of identification
· Line-Up
· Photo-spread
· Mug shot identifications
· Note: Admissibility of identification based on composite sketch is jurisdiction-dependent
CORROBORATION
United States v. Kaquatosh
Facts: D charged with assault with intent to kill. Prosecution seeks to call police officers to testify that 2 people saw the assault and told the officers that D was the assailant.
Issue: Are the 2 people's statements to police admissible as "prior identifications?
Holding: No. The witnesses did not identify D, they merely told the officers that D committed the crime.
Additional Thoughts:
· Voice identification is ok
· Alternative approach: Verbal Markers
[This slide may be unncessary (too into the weeds?)]
Admissions of an Adverse Party - FRE 801(d)(2) Statement offered against a party. Applies to:
· Statements the Adverse Party Has Personally Made
· Adverse Party's Adopted Statements
· Adverse Party's Authorized Statements
· Adverse Party's Employee or Agent's Statements
· Adverse Party's Co-conspirator Statement
Requirements:
· (1) Party's statement
· (2) Offered against party
Not Requirements:
· First-hand knowledge not required
· Need not be specific statement
· "It was all my fault" - Admissible
· "I'm sorry" - Admissible, but not in California
· Need not be "against interest"
· "I didn't mean to hit B's car"
· Need not be in specific form
Note
· Admissions made while drunk, severely injured or made by a minor can be analyzed under FRE 403
· Admission made by criminal D while severely injured or hospitalized may make the confession involuntary
· Admissions made while asleep or unconscious are usually admissible
· Apologies are admissible as admissions but some courts will exclude under FRE 403 if just showing of sympathy
Statements the Adverse Party Has Personally Made
· The statement needs to have been made by party in individual or representative capacity
· Representative Capacity =
· President of Corporation
· Representative of Group
· Custodian, Trustee, Guardian, Executor
Guilty Plea vs. No Lo Contendere
· Guilty pleas are admissions and can be used as collateral estoppel in companion civil case
· No Lo Contenderes are not admissions, so not precluded from defending the issue in companion civil case
Confessions
· Considered to be an admission
· Need not be full confession
· Criminal procedural protections: Can be excluded if doesn't satisfy Miranda
Silence as an Admission
· Will cover further with adoptive (tacit) admissions
· After a criminal D is Mirandized, silence cannot be used as an admission
Spillover Effect and the Bruton Problem
· Civil Cases:
· Admission can only be used against person who said it
· Criminal Cases:
· Cannot use one D's confession against another D, even if a special jury instruction is given
· Might be able to redact the statement
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Bruton v. United States  
Facts: There was a joint trial of D and his co-defendant Evans. At the trial, a postal employee testified that Evans orally confessed to him that Evans and D committed the armed robbery.
Holding: This is inadmissible. D's 6th A confrontation clause rights will be
violated because Co-D's confession will be heard by the jury, but D cannot cross-examine Co-D because of Co-D's 5th Amendment right not to testify. Note: Limiting instructions are insufficient
Options When there is a Bruton Problem
· Co-D could decide to testify
· Separate trials
· Redaction
· Don't use Co-D's statement
Adoptive Admissions
A statement is not hearsay of the statement is (1) offered against an opposing party and (2) is one the party manifested that it adopted or believes to be true
Requirements
· (1) Statement
· (2) Party adopts
· Tacit adoption enough
· Manifests belief
Tacit Adoption = Implied, silent adoption.
· General Standard: Given all the circumstances, would you have expected party to promptly deny the statement?
· Factors:
· Did party hear the statement?
· Situation where party would likely have replied if she/he didn't mean to accept the statement
· Did the party have an opportunity to reply?
· Did the party fail to respond?
· Note: Judge decides by preponderance of evidence
Mann v. Regan
Facts: D's dog bit P while D was dogsitting. P seeks to introduce evidence that when D came to pick up the dog and P relayed how the dog had unexpectedly bit her, D's daughter said, "Well, mom, you know he once bit you". D did not respond in any way to the daughter's statement.
Issue: By letting daughter's statement go without comment, is this a "tacit"
or "adopted" admission. Holding: Yes.
People v. Colon
Facts: D is charged with murder. Prosecutor seeks to admit testimony of Kates (a member of D's gang) stating that, at a gang meeting after the killing, two other gang members told everyone that the two of them and D "just kept beating V until he stopped moving". Kates also states that D was present at the meeting and that D did not dispute the gang members' description of the beating.
Issue: Are the statements of the two gang members properly admitted as "tacit" / adopted admissions against D?
Holding: Yes.
Emails and Social Network Posts
· Generally not considered adopted admissions but could be.
· Need to know whether they received it, and who read it.
Authorized Statements
Made by a person whom the party authorized to make a statement on the subject
Authorized Speakers:
· Real estate brokers
· Sports agents
· Spokespersons
· Lawyers negotiating contract
· Others designated to speak for others
Requirements:
· (1) Statement made by person authorized by party
· (2) Offered against that party
Bonds v. Dautovic
Facts: Police beat up P. The police chief held a press conference where she said that the officers' use of force was inappropriate.
Issue: Is the police chief's statement admissible as an "authorized admission" against the city?
Holding: Yes.
Note: Admissions in Judicial Proceedings
· Pleadings = Admissions
· Interrogatories = Admissions
· Responses to "Request to Admit" = Admissions only for that action
Employee or Agent Admission
Requirements
· (1) Statement made by party's agent or employee
· (2) Matter within scope of agency or employment
· (3) Made during the existence of the relationship
· (4) Statement offered against that party
Agent or Employee
· Everyone who works for company, but NOT independent contractors
· But statements made by independent contractors may be adopted by the company
· Statements made by government employees are not covered by this exception
Matter Within Scope of Duties
· Some connection between duties and subject matter
· Statements both in and out of workplace
· Need not have personal knowledge
During Employment
· Not after employee gone
Mahlandt v. Wild Canid Survival
Facts: D is a wildlife rehabilitation center, one of their employees, Poos, was keeping a wolf (Sophie) at his house. P sent her child Daniel to a neighbor's house to get his older brother Donald. Daniel ended up on the floor with Sophie above him. Poos took Daniel into the kitchen and then ran to get Daniel's mother, P. Poos says to the P (1) "A wolf got Danny and he
is dying". Later, Poos leaves a (2) voicemail to his boss that said (Sophie bit a child that came in our backyard, all has been taken care of. Finally, (3) there is a board meeting that D holds where they say that Sophie bit the kid. There is doubt as to whether the wolf actually attacked Danny or if he injured himself on a fance.
Issue: Can these three statements come in as admissions made by employees?
Holding: Statements (1) and (2) are admissible. But statement (3) is not because while employee statements can be used against the employer, they cannot be used against the employee.
Bootstrapping
· Can you use the statement itself to prove the existence of the declarants authority, existence or scope of relationship, or the existence of the conspiracy or participation in it.
· Yes and no. The statement must be considered but it does not itself establish these relationships
· [May end up putting this slide somewhere else]
Co-Conspirator Statements
Applies to statements made by an adverse party's coconspirators
· Conspiracy: Two or more people agreeing to commit a crime
· Can be used in both criminal and civil cases
· Can use the statement to decide whether the person IS a co-conspirator
· Doesn't cover a cover-up, that is a separate conspiracy
Requirements:
· (1) Co-conspirator statement
· (2) Made during course of conspiracy
· (3) Made in furtherance of conspiracy
· (4) Prove statement was made as part of "conspiracy
Bourjaily
Special Requirements:
· Proving statement was made as part of "conspiracy"
Non-Requirements
· Firsthand knowledge
· Can have co-conspirator talking out their ass
· Actually criminally charging the conspiracy
Statement Made During Course of Conspiracy
· Can be before all conspirators join but must be after some conspiracy has been created
· Does not include statements made after the co-conspirator has withdrawn
· Statements made after arrest are not covered
Boujaily v. United States
Issue: How does the prosecution prove that the statement was made during the course of and in furtherance of the conspiracy.
Holding: You can use the statement that you are trying to get in. But the statement alone is not enough. "During the course of" and "in furtherance of" must be proven by a preponderance of the evidence.
Hearsay Exception - FRE 803
Cases where statements made by an out of court declarant could come in
Categories of Hearsay Exceptions
· (1) Present Sense Impressions:
· (2) Excited Utterances
· (3) State of Mind
· (4) Statements to Physicians
· (5) Past Recollection Recorded
· (6) Business Record Exception
· (7) Absence of Business Record
· (8) Public Records Exception
· (9) Absence of Public Record
· (10) Other Minor Exceptions
Present Sense Impressions - FRE 803(1)
A statement describing or explaining an event or condition, made while or immediately after the declarant perceived it.
· Example: "George is at the door"
Requirements
· (1) Timing: Made while event or condition occurring or immediately thereafter
· (2) Content: Describing the event or condition
· (3) California additional requirement: Present sense impression of declarant's own conduct
· Note: You can use the statement to show that timing is satisfied (bootstrapping)
Timing
United States v. Earley
Facts: D is on trial for murder and robbery. Prosecutor seeks to call W to testify that one of the murder victims got a call 2 days before the killings, and immediately after hanging up the phone, looked upset and said "Oh, Mom, what am I going to do? That sounded just like D".
Issue: Is V's statement a present sense impression? Holding: Yes.
"Immediately Thereafter"
· At time of or moments after event
· "A slight lapse of time"
· Case-by-case analysis
· Key Issue: "I'm seeing" vs. "I saw"
· May include tests and twitters
U.S. v. Lovato
Facts: Caller called 911 and said 2 men in Honda shot at another car. The caller followed the shooters and made the call 2 or 3 minutes after he witnessed the event. Call went on for 13 minutes.
Issue: Are there motorist's statements admissible as present sense impressions?
Holding: Yes. There were no substantial changes in circumstances during the call.
California's Additional Requirement:
· California is limited to describing conduct in which the declarant is engaged
· Unacceptable: "Michael is drowning"
· Acceptable: "I am drowning"
Excited Utterances - FRE 803(2)
A statement made relating to a startling event or condition, made while declarant was under the stress of excitement that it caused
· Example: "Yikes, George fell down the stairs!"
Requirements
· (1) Startling event or condition
· (2) Statement made relates to event or condition
· (3) Under stress of event
Note:
· No time requirement
· Excited utterances can even occur an hour later
· Participation not required
· "Relate" to event
· Spontaneity is key factor
· This is some overlap between present sense impressions and excited utterances
Differences between Present Sense and Excited Utterance
· Present Sense Impression:
· Timing more restrictive
· Content of statement needs to be describing the event or condition
· Excited Utterances:
· Need not be contemporaneous so long as declarant is still excited
· Any statement related to the event is admissible
Step-by-Step
Step 1: Has startling event occurred?
· Can use statement to determine if startling (bootstrapping)
Step 2: Does the statement relate to the event or condition?
· Does it describe the event?
· Does it explain the event?
· May even be things immediately before the event
Step 3: Under stress of Event or Condition?
· Factors:
· How exciting was the event?
· How much time has lapsed?
· Spontaneous statement?
· In Declarant's self-interest?
· Bystander or participant?
· Subject matter?
· Age, condition of declarant?
United States v. Graves
Facts: D is charged with domestic assault. D and LK were fighting, D left the house but before doing so, he fired a shotgun 5 times. The police show up 20 minutes later and LK is visibly shaking. She recounted the fight and said D pointed the shot gun at her head.
Issue: Do LK's statements to the responding officer qualfiy as excited utterances?
Holding: Yes.
Mitchell v. Target Corp.
Facts: P is suing in a slip and fall vs target. After she slipped this couple came up to her and said "my wife just slipped a bit earlier, I had just told an employee that the floor is slippery".
Issue: is the man's statement admissible as an "excited utterance"? Holding: No. He did not seem to be under the stress of the startling event. The evidence shows the man was acting in a calm reflective manner.
Seemed more like he wanting to complain.
More things to Note
· Excited states can be rekindled
· The judge determined whether the declarant is still under the stress of excitement
· The statement can be used to show excited utterance (bootstrapping)
State of Mind - FRE 803(3)
A statement of the declarant's then state of mind (such as motive, intent, or plan) or emotional, sensory, or physical condition (such as mental feeling, pain, or bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of declarant's will
Requirements
· (1) Describing the existing state of mind, emotion, or physical condition
· Current or forward looking statement
· (2) Declarant's state of mind is at issue
Emotional Condition - "I'm happy or angry" Physical Condition - "I'm cold and hungry" Forward Looking - "I'm going to the bank"
Terms of a Will - "I'm leaving him nothing because he abused me"
Backward-Looking Statements are Not Okay
· Cannot get in: "I didn't intent to kill her"
· Can get in: "I'll never hurt him"
· Cannot get in: " I didn't realize I was hurting him"
· Can get in: "I would like to help him"
Declarant's State of Mind is At Issue
· Personal Injury Case: "My leg hurts"
· Sexual Harassment Case: "I was uncomfortable with my boss's statements"
· Criminal Case:
· Usually D's state of mind is at issue
· But V's state of mind can be at issue
· In extortion case: Must prove victim was intimidated
· Murder Case: V's state of mind not relevant unless D is making a self-defense argument
· D's inculpatory and exculpatory statements are both admissible
· Just need to be forward looking and their state of mind is at issue
Relevant to Proving Declarant's Furture Behavior
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Mutual Life Insurance Co. v. Hillmon

Facts: Question of who is found dead at some camp. Is it Hillmon or Walters. Wolters wrote a letter that said "I am going to go that camp". Insurance company wants to use Wolter's letter to show that it is his dead body that was found at the camp, and not Hillmon's.
Issue: Can we use Wolter's letter to show his furture conduct? Holding: Yes.
[image: image8.png]


United States v. Pheaster
Facts: Larry went missing, prosecution is trying to prove that Angelo killed him. Before going misisng, Larry tells date "I am meeting Angelo in the parking lot to pick up marijuana".
Issue: Can the victim's statements be used to prove D's actions? Holding: Yes. But this is controversial. Courts are reluctant to use this doctrine. Courts will usually want additional evidence of the meeting. Note: This turns the Hillmon doctrine on its head. There, they were using V's statements to show V's state of mind. Here, we are using V's statements to show D's state of mind.
Keys to State of Mind Exception
· Take note of whose state of mind is at issue
· Are you using it to prove declarant's future conduct or 3rd party's?
· Are you using it to prove subsequent conduct or past facts?
· Watch out for Fact laden statements
· "We are not inclined to give you your loan [because you have defaulted on 5 other loans]"
· The part in brackets is excluded
State of Mind in Wills
· Can included backward looking facts
· "I am leaving $1M to James because he took me to the park"
· "I am not leaving a Dime to Flevinson because was so mean to me"
Step-by-Step
· Step One: Is that person's state of mind or physical condition relevant?
· Step Two: Is statement of current mental state or to show future conduct
· Step Three: Is statement fact laden?
· Step Four: Will exception?
Statements to Physicians - FRE 803(4)
A statement made for - and reasonably pertinent to - medical diagnosis for treatment; and describes medical history; past or present symptoms; or their general cause
Noite: Does not need to be someone with a medical degree
Requirements
· (1) Purpose of medical diagnosis or treatment
· (2) Describes medical history, symptoms, pain, cause
· (3) Reasonably pertinent to diagnosis or treatment
California: CA has no comparable exception
· Just use state of mind for how patient feels
· There is an exception for child abuse victims
Statement Made for Medical Diagnosis or Treatment
· Covers medical and psychological treatment
· Can be made through nurse, physician assistant, paramedics
· Can be made through another person
· Includes doctors talking to each other
Reasonably Pertinent to Diagnosis or Treatment
· Covers all statements reasonably pertinent to diagnosis or treatment
· Some courts are wary if only contacting doctor to get him ready to testify
· May include statements by other doctors
· The identity of who inflicted the injuries and who was at fault are not usually reasonably pertinent to medical diagnosis, but they can be, in cases like the one below, where determining who inflicted the harm can help to prevent future harm and can help with psychological treatment
United States v. Kootswatewa
Facts: D is accused of sexually abusing an 11 year old child. The prosecutor seeks to admit statements that the girl made about the sexual assault to a nurse right after the incident. Girl said: "A man in a red house toucher [her] vagina".
Issue: Are the girl's statements admissible under the medical diagnosis exception?
Holding: Yes. The statements are useful for diagnising physical, psychological, and emotional injuries. Identity of the perpetrator is important for diagnosing and treating psychological injuries.
Past Recollection Recorded - FRE 803(5)
Used in situations where witness does not remember the event but wrote something down. The thing written down does not get entered into the record, the past recollection recorded is read to the jury
Requirements
· (1) Witness cannot recall even after you tried to refresh recollection
· (2) Statement made or adopted by witness
· (3) Made when fresh in memory
· (4) Accurately reflects witness's knowledge
· Limitations: Can read record, but don't admit into evidence unless adverse party requests
· Note: Does not need to be written, can apply in situations where W made an audio recording, or typed something, etc.
"Refresh Recollection" and Past Recollection Recorded
· Refresh Recollection
· Can use anything to refresh W's recollection
· But if using a writing, apply the rules of FRE 612 and FRE 803(5)
· Step-by-Step:
· Step One: Witness exhibits lack of memory
· Step Two: Refreshing recollection
· This is where W can look at the memo but can't read aloud
· Strep Three: If recollection is not refreshed, introduce past recollection recorded
United States v. Kortright
Facts: D was charged with participating in a conspiracy to possess and distribute crack cocaine. Officer testified that he did not have any independent recollection of the events surrounding D's arrest and that even
after looking at documents the documents did not refresh his memory. So he read into the record the narrative portions from various documents. The documents include memo book from date of incident, arrest report affidavit, grand jury testimony. D argues the GJ testimony should not come in because it took place 2 months after the arrest and the officer never reviewed or adopted the record of his testimony at a time when he still possessed an independent recollection of the event surrounding the incident.
Issue: Is the grand jury testimony a past recollection recorded? Holding: Yes.
Note: This decision is a bit problematic.
Business Record Exception - FRE 803(6) [FIX THIS ONE UP!]
Requirements [From book, not slides]
· (1) The record was made at or near the time of the act, event, condition, or diagnosis by either:
· (a) Someone with knowledge; or
· (b) From information transmitted by someone with knowledge
· (2) The record was kept in the course of regularly conducted activity of a business, organization, occupation, or calling, whether or not for profit
· (3) Making the record was a regular practice of the business's regularly conducted activity; and
· (4) All of these conditions are authenticated by:
· (a) The testimony of the custodian of the records or other qualfied witnesses; or
· (b) By a certification that complies with FRE 902(11) or (12) or with another statute permitting such certification
· UNLESS
· (X)The opponent of the evidence shows the source of information or method or circumstances show lack of trustworthiness
Someone With Knowledge
· Salesperson
· Billing clerk
· Routine records
· Generally, people working FOR business
Was Kept in the Course of Regularly Conducted Activity
· Medical chart = Business record
· But on that chart there may be information supplied by other people, this is hearsay within hearsay. So need another hearsay exception.
· Mayhaps Statement to Physician?
Beware of Hearsay within Hearsay
· Must have exception for each level
· Can occur when non-routine information is slipped into so-called business records
· Not made contemporaneously with acticty
· Special notation
Other Examples of Hearsay Within Hearsay
· Internal Investigation reports
· E.g., Report of company's security investigator
· 2 hear say levels
· (1) Witness makes statement to investigator
· Can come in as Agent Admission
· (2) Investigator makes the report
· Can come in under Business record exception
Internal Investifation Reports:
Palmer v. Hoffman
· Internal railroad accident report not admitted because reports were written for court
Lewis v. Baker
Facts: P brought suit allegeing that he suffered an injury while working for Railroad company. He claims that he injured himself when the handbrake on the box car failed to hold. D seeks to introduce record of inspection report. The inspection report was done by D's employees, and the reports are done in D's ordinary course of business since they do reports after every injury.
Holding: Admissible. The fact that the inspector was not involved in the accident means they had no motivation to lie or give a faulty report.
What Qualifies as a Business?
· Corporation
· Sole proprietorship
· For-profit
· Non-profit
· MD and psychologists' records
What Kind of Records?
· Paper
· Electronic
· Photographic
· Digital
How About Personal Records?
· Personal records might qualify if kept accurately for business purposes.
· For example: Housekeeper's records
· Need to show that records regularly kept and systematically checked
Keogh v. Commissioner
Facts: IRS sues Keogh for underreporting his tip income while working at a casino. The IRS seeks to admit a diary kept by a casino employee that documented gross, net, tax, and tips for various dealers
Issue: Is the diary propery admitted as a business record?
Holding: Yes. The personal diary shows every indication of being kept in the course of his own business activity.
Regular Practice to Make Report
· Don't use "made for litigation" records
· Accident reports are ok if they are regularly made
Business Records Properly Authenticated
· Authenticate means to show that it is the real thing
· Can be done by:
· Custodian of Record
· Someone that knows the foundation of how the business keeps its records
· FRE 902(11) or (12)
United States v. Collins
Facts: Ds are charged with conspiracy to manufacture and distribute meth. Prosecutors seeks to introduce records from "MethCheck", a service that electronically tracks the purchase of the precursor chemicals used to manufacture meth, and call police officers to authenticate those records.
Issue: May the officers authenticate the MethCheck records under the business records exception?
Holding: Yes. Officers were familiar with how records are made and kept in ordinary course of drug store businesses.
Records Must Not be Untrustworthy
· Look for irregular notations
· Ulterior motive for making the record?
· Note: In California, party seeking to introduce must show trustworthy
Petrcelli v. Gallison
Facts: Unclear who was the outside source for the information in the chart. Made a difference to the case.
Holding: Might not have been trustworthy
Absence of Business Record
Can be used to prove the act did not happen or exist
Requirements
· (1) Records made and kept in ordinary course
· (2) No Record of Information
· (3) No Showing that Untrustworthy
United States v. Gentry
Facts: D is charged with extortion for falsely reporting that he found a pin in an M&M candy. The prosecutor seeks to admit testimony from the employee of M&M manufacturer that there were no other reports of pins in M&M candy.
Issue: Is this testimony regarding the absence of business records admissible?
Holding: Yes.
Public Records Exception - FRE 803(8)
This rule is really comprised of three different subsections:
· Office's Activities
· Matters Observed
· Factual Findings Investigation
Requirements
· (1) A record or statement of a public office if:
· (A) It sets out:
· (i) The office's activities;
· (ii) Matters Observed while under a legal duty to report, but not including, in a criminal case, a matter observed by law- enforcement personnel;
· (iii) In a civil case or against the government in a criminal case, factual findings from a legally authorized investigation; and
· (B) Unless opponent shows lack of trustworthiness
Public Office
· All public agencies, whether state or federal
· Private entities doing worm of the public entity
Office's Activities
· Activities of officer or agency, for example
· Weekly service reports
· How many stamps sold
· Building permits issued
· Progress sheets on street repairs
· DMV records regarding someone's driver's license status
· Think of it as "Mundane Documents"
United States v. Barry
Facts: D is charged with social security fraud. Prosecutor seeks to admit applications filed with the SSA regarding which benefits he received.
Issue: Are these properly admitted as public records of a public office's activities?
Holding: Yes.
Note: These types of records are unlikely to raise confrontation clause issues because they are non testimonial. Documents/records that are not created in anticipation of litigation, but because of routine ... are deemed non testimonial.
Matters Observed
Reaches matters observed by public employees who have a duty to report what they observe
· Examples:
· Building code violations
· Report on operation of traffic lights
· FAA inspection reports
· Cargo shipment inspections
· Note: Rule does NOT allow matters observed by law enforcement in
criminal case.
· i.e., Police Reports
United States v. Oates
Facts: D is charged with possessing heroin with intent to distribute. Prosecutor seeks to admit a chemical analysis of the seized drugs performed by the U.S. customs service.
Issue: If the customs report is admissible as a business record, is it still inadmissible because it is a public record involving a matter observed by law enforcement in a criminal case?
Holding: Yes. The record is inadmissible even if considered a business record because of concerns about trying criminal Ds with police reports. Personal Side Note: Later on we also see that drug reports from labs are violations of the confrontation clause. Which ends up meaning that lab technicians need to come in to testify for every drug report, but this ends up rarely happening because the reports are rarely an issue at trial.
Note
Courts tend to allow the Defense to use police reports against the government.
· The rule technically precludes this but some courts are chill
Factual Findings and Conclusions From Investigation
The government will do investigations. Like when a plane crashes. When officials make findings, those findings are admissible in civil case. In criminal cases they are only admissible against the government
· Factual Findings includes all final conclusions reached by a public entity
· Examples:
· FAA Crash Reports
· Sandy Hook shooting report
· Hurricane Katrina report
Osha Example
· EPA issues report on the BP Deepwater Horizon disaster. It dinfs that the disaster was caused by BP
· This is admissible in a civil suit against BP
· This is inadmissible in a criminal negligence suit against BP
Crawford v. ITW Food Equipment
Facts: P sues D for negligent product design after P's arm was sawed off my D's meat saw. P seeks to introduce OSHA reports investigating the accident at issue.
Issue: Are the OSHA reports admissible under the public records exception?
Holding: Yes. They are factual findings of a legally-authorized investigation. And the investigation was not found to be untrustworthy.
Trustworthiness Factors
· (1) Timeliness of investigation
· (2) Special skill or experience of official
· (3) Whether hearing held and at what level conducted
· (4) Possible motivational problems
· Note: The burden of demonstrating lack of trustworthiness falls on the party opposing admission
Absence of Public Record - FRE 803(7)
Just as the absence of business records may be admissible under the hearsay exception, the absence of a public record can also be admitted
· Admissible
· Applies in civil and criminal cases
· Prosecutors must give notice
professor did not write the requirements in the slides, I used the book ones
Requirements
· (1) A record is regularly made and kept for of the kind at issue
· (2) There is testimony or certification that a diligent search failed to disclose a public record or statement on the matter at issue
· (3) The absence of the record is admitted to prove that the underlying matter did not occur or exist; AND
· (4) In a criminal case, prosecutor gives advance notice
Other Minor Exceptions
· Public Records of Vital Statistics
· Records of Religious Organizations
· Marriage/Baptismal Certificates
· Family Records
· Title Documents
· Recitals with Deeds
· Ancient Documents
· Market Reports; Directories
· Learned Treatise
· Reputation of Family or Person
· Reputation of Boundaries
· Reputation of Character
· Judgements of Convictions
Ancient Documents
· A statement in a document prepared before January 1, 1998, and whose
authenticity is established
Learned Treatise
· (1) Used by expert
· (2) Reliable Authority
· (3) Read statements, don't admit treatise
· (4) Admitted for truth
· The book has requirements that I am not going to write
Reputation Evidence
Reputation evidence is by its very nature a collection of hearsay statements so there are a lot of exceptions for it
· E.g., Declaratory judgement regarding citizenship
· The book has requirements that I am not going to write
Judgements of Convictions
· Conviction relevant to essential fact
· E.g., Felon in possession
· E.g., Illegal entry by convicted felon
· Will see more about this in Impeachment FRE 609
Hearsay Exception - Declarant Unavailable - FRE 804
Two Components
· (1) Definition of Unavailability
· (2) Hearsay Exceptions
· (1) Former Testimony
· (2) Dying Declarations
· (3) Statements Against Interest
· (4) Statement of Personal or Family History
· (5) [Reserved]
· (6) Forfeiture by wrongdoing
Definition of Unavailability
· Claim of privilege
· Refusal to Testify Facing contempt
· Lack of Memory
· Does not remember "subject matter"
· If can remember giving the statement, might be enough for FRE 801(d)(1)
· Death or Illness
· Must be more than temporary ailment
· No Process Available
· Must try to subpoena or depose
· Unavailability of statutes for detaining witnesses or bringing prisoners to court
· Note: Not "unavailable" if proponent of statement procures the absence of the witness
Note
· Procure statement by "reasonable means:
· Generally, need to try to get deposition of witness
· Exceptions: FRE 804(b)(1) or (6)
Privilege Applies
· Examples:
· Marital Privilege
· Attorney Client Privilege
· Psychotherapist privilege
· Clergy Privileges
· Declarant must assert privilege
Getting Around 5th A. Privilege
· Use and transactional immunity
· Only government can request
Refusal to Testify Facing Contempt
Witness refuses to testify despite court order
· Held in contempt
From book:
· Must actually go through the steps:
· (1) Go to stand
· (2) Refuse to testify, and
· (3) Be ordered by trial judge to provide testimony
Lack of Memory of Subject Matter
· Unavailable for FRE 804 purposes, although "subject to cross examination" for Confrontation purposes
Death or Serious Physical or Mental Illness
· More than a minor ailment
· Uncertain Prognosis
· Court can delay proceedings or adjust manner of testifying
· Put you on Zoom
No Process Available
Sometimes the court's process leaves it unable to subpoena the witness
· Not within subpoena power
· Civil: 100 miles
· Criminal: Nationwide
· Cannot be located
· Proponent needs to make an effort!
· Can use statutes and writs to get W out of custody or from other states
· Not "unavailable" if you could have gotten deposition or safeguarded witness's attendance (see Yida)
United States v. Yida
Facts: D and Reziano were both charged with smuggling ecstasy. Reziano testified that he and D conspired to import drugs to the U.S. The trial ended in a mistrial and D was deported back to Israel. Once back in Israel, Reziano refused to come back to the U.S. to testify. Prosecutor then moved to have his statements from first trial read as he is now "unavailable".
Issue: Is Reziano unavailable as a witness?
Holding: No. Not enough effort to ensure witness would be present. Should
have taken efforts not to have him leave without depositions taken. Make sure to notify defense counsel and court [IDK what this means]
Other Ways of Securing Witness's Presence or Testimony
· Depositions in "exceptional cases"
· Material witness detention
· Put people in custody to keep them from fleeing so that they can testify
Limitations: No Procuring Unavailability
Even if one of the 5 definitions of unavailability is met, the witness will not be deemed unavailable if the proponent is the one who caused the witness to be unavailable
Procuring Unavailability
· Send witness away
· Threaten witness
· Kill Witness
Hearsay Exceptions
· (1) Former Testimony
· (2) Dying Declarations
· (3) Statements Against Interest
· (4) Statements of Personal or Family History
· (5) [Reserved]
· (6) Forfeiture by Wrongdoing
Former Testimony
Requirements
· (1) Witness Unavailable
· (2) Prior Proceeding (Trial, Hearing, or Deposition)
· (3) Against same party who had opportunity and similar motive to cross examine in prior proceeding, OR, in a civil case, against "predecessor in interest" with opportunity and similar motive to cross examine
Criminal Case
· Can only use testimony against same defendant
· Permissible:
· P v. D (Trial 1)
· P v. D (Trial 2)
· Impermissible:
· P v. D1 (Trial 1)
· P v. D1 & D2 (Trial 2)
Civil Case
· Can use against same party, for example
· P v. D1 (Trial 1)
· P v. D2 (Trial 2)
· Can also use against different party if "predecessor in interest" had opportunity and similar motive to cross-examine
· P v. X (Trial 1)
· P v. Y (Trial 2)
Predecessor In Interest
Two Approaches:
· (1) Privity Required (Narrow Approach)
· Mutual or successive relationships
· Property/Contract Rights
· E.g., Prior Owner - New Owner
· (2) Only need "community of interest" (Broad Approach)
· Meaning: Similar opportunity and motive to cross-examine
Corcoran v. CVS Pharmacy
Facts: D is being sued for overcharging for prescription medications. D seeks to introduce deposition testimony of Mr. Z from a prior caise where different Ps sued D for overcharging.
Issue: Are the prior Ps "predecessors in interest" to the current Ps? Holding: Yes. Here, Ps are suing for the same thing the initial Ps were suing for, so of course D would have fought P2 as hard he fought P1.
Note: Trial 1 = P1 v. D
|
Trial 2 = P2 v. D
What Types of Former Testimony Can be Used
Criminal Cases:
· Prior Trial
· Preliminary Hearings
· Depositions
· Suppression Hearings?
· Depends on if the issues are the same
· Grand Jury CANNOT be used against D because no cross examination
· But possibly can be used against government
· Next case is an example where Grand Jury testimony could NOT
be used against prosecution.
United States v. Dinapoli
Facts: Ds are indicted on RICO charges for raising prices of concrete. At Grand Jury, prosecution called 2 Ws, both denied awareness of a bid- rigging scheme. After denying, the prosecutor pressed the Ws further, but did not want to reveal the identity of cooperating witnesses, so did not confront the testifying Ws with the substance of such evidence. D seeks to use the Ws' grand jury testimony since there are both asserting 5th A privilege.
Issue: Did the prosecutor have the "opportunity and same motive" to examine those witnesses before the grand jury?
Holding: No.
Civil Cases:
· Trials
· Depositions
· Internal Hearings
· Same party OR Opportunity and similar motive to cross-examine
United States v. Ausby
[Consider putting this above "Civil Cases"] Facts: D faces retrial for murder after the first conviction was vacated.
Retrial is 47 years later. There is dispute over whether transcripts from D's original trial of 12 unavailable Ws should be admitted. Prosecution wants them to be admitted.
Issue: Did the defense have the same motive and opportunity to cross examine the Ws in 1972, in light of the changes in forensics since then? Holding: Yes and No. In a criminal case, even though generally you should be allowed to use prior testimony, if things have changed like DNA is
discovered that would allow for new ways to cross examine a witness, then the information should not come in. But it is up to D to make the argument.
Dying Declarations [image: image9.png]



Applies as long as the person believes they are facing imminent death, even if they do not actually die
Requirements
· (1) Declarant Unavailable
· (2) Homicide Prosecution or Civil Action
· (3) Declarant Believed Death was Imminent
· (4) Concerning Causes or Circumstances of Impending Death
· Note: Personal knowledge is implicit in the federal rules
· Note: Can use the statement to show that death was imminent (bootstrapping)
California: Can use dying declaration:
· (1) Any type of case
· (2) Declarant must have Personal Knowledge
· (3) Declarant Must Die
How Imminent Does Death Need to Be?
· Factors:
· Situation Hopeless
· Nature of Injuries
· Timing of Statement
· U.S. v. Shepard
· V is poisoned and lives for 6 weeks. She is deteriorating, and she sees things going down hill and V is saying "D poisoned me".
· Could go both ways. Here, the court said it was not imminent enough.
· Judge decides if declarant believed death was near
Nadeau v. Shipman
Facts: P sues prison officials for not preventing the suicide of her relative, who was an inmate. P seeks to introduce a suicide note written by the
deceased inmate a month prior to his suicide.
Issue: Does the note qualify as a "dying declaration"?
Holding: Yes. It relates to why he was taking his life. He had raised mental health concerns for months. The note describes the causes and circumstances surrounding his death. The full description of the cause and circumstances of his death comes into evidence.
Statements Against Interest
Requirements
· (1) Declarant Unavailable
· (2) Statement against declarant's interest
· Against Declarant's pecuniary or proprietary interest (Financial)
· OR tendency to invalidate declarant's claims
· OR would expose declarant to to civil or criminal liability
· California: Includes subjecting declarant to "hatred, ridicule or social disgrace" (Social Interest)
· (3) Reasonable person would not have made the statement unless true
· (4) If involves criminal case, must corroborate
· e.g., Another inmate taking responsibility
· California: Don't need corroboration
Admissions vs. Statement Against Interest
· Admission:
· (1) Using statement against a party
· (2) Need not be against interest when made
· Statement against Interest:
· (1) Using 3rd Party's statement
· (2) Must be against interest when made
Important Notes
· Consider statement in context
· Saying I owe him $100 is not against interest if the claim is that you owe him $1,000
· Look at whether that statement is really against a person's interest
Williamson v. U.S.
Facts: Cops stop car for weaving and find cocaine. Harris was arrested. DEA agent interrogates him and he says "I got the cocaine, but it belonged to Williamson (D)".
Issue: Does the italicized portion of the statement qualify as a statement against interest?
Holding: No.
Concurrence: It depends. Should allow collateral statements unless they shift blame or the collateral information was added to get favorable treatment.
Note
· If statement against interest is just to curry favor with prosecution then it is not against interest
· E.g., "I was wrong to deliver Williamson's cocaine. I should have known better than to help a major dealer like him"
Corroboration Requirement
· Need corroboration for statements against interest in criminal cases
· Whether use for D or against D
· Meaning of Corroboration:
· Independent evidence directly or circumstantially supporting truth of statement
· Not just credibility of declarant
· Beware: When you see a situation that is like "Another guy in jail told me he was responsible for the murder". Then that can only come in if corroborated by an independent source
Constitutional Concerns
· Co-D telling police that he and D committed the crime (Bruton Problem)
· No opportunity to cross-examine
· Criminal D has 6th Amendment right to confront witnesses against him
· Includes the right to exclude out of court statements admitted for their truth unless the declarant is unavailable as a witness and D has had prior opportunity to cross-examine the declarant
Statements of Personal or Family History
Requirements
· (1) Declarant is unavailable
· (2) Statement "about" declarant's personal history or that of relative or intimate associate
· (A) About declarant's OWN personal/family history even though no way of acquiring personal knowledge
· (B) About another person's personal/family history if information is likely to be accurate
· Note: "About" does not include self-serving statements; e.g., establishing citizenship for lawsuit. (See Bermea v. Limon)
Bermea v. Limon
Facts: P was born in Mexico and brought this suit to establish citizenship in
U.S. based on his mother's U.S. citizenship. P seeks to introduce an affidavit his mother prepared about him when she lived in the U.S. and when she gave birth to P. This affidavit was prepared for P's lawyer when P first sued for citizenship years ago.
Issue: Does the mother's affidavit qualify under the "Family History" exception?
Holding: No. The statement was written for litigation purposes and physical relocation does not fall within familial matters.
Example Just to get a sense for how it works
· P is suing museum for painting that he claims was stolen from his family during WWII. He needs to show that he is related to Maria Altmann, the last known owner of the painting.
· P seeks to introduce testimony that "my deceased mother told me Maria Altmann was our great-aunt"
· This is admissible because (1) Declarant is unavailable (2) Statement is about declarant's family history
Forfeiture by Wrongdoing
Requirements
· (1) Declarant is unavailable
· (2) The party against whom the statement is being made helped to get rid of witness (wrongdoing)
· (3) Intent to keep witness from testifying
· Standard of Proof: Preponderance of Evidence
Requirements Pick which one you like better
· (1) Declarant is unavailable
· (2) D intended to, and did, procure unavailability of declarant as witness
United States v. Johnson
Facts: Ds charged with armed robbery and murder. At trial, court let in statements by Burgess in which she said that she had overheard Ds planning the robbery at issue. Trial court let the statements in because Burgess could not be located prior to trial and had been threatened by Ds' gang.
Issue: Are Burgess's statements admissible under the forfeiture by wrongdoing exception?
Holding: Yes. Here, the court had proven by a preponderance of the evidence that Ds were the ones that caused declarant's unavailability.
Types of Misconduct or Wrongdoing "Witness Tampering"
· Threatening witness (oral and written threats)
· Frightening witness
· Bribing witness
· Kidnapping witness
· Marrying witness?
· Can assert spousal privilege
· Depends on the facts of the case
· Killing Witness
· [image: image10.png]
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· Must have intent to prevent declarant from testifying as a witness
· Not enough there you killed potential witness
· There, D says he killed W in self-defense
Facts That Might Show Intent
· D's comments "I'll kill you if you talk"
· Pattern of abuse after witness reports abuse
· Timing of Death
California
· Limited to where declarant murdered or kidnapped
· Only in criminal cases where "serious felony" charged
· Taped or notarized statement to law enforcement
· Statement corroborated by other evidence
Catch All Exception - FRE 807
Safety valve that gives trial judges limited discretion to admit a hearsay statement for its truth even if that statement does not satisfy the requirements of any specific hearsay exceptions set forth in the FRE
· Very narrow
· Premised on the giving of advanced written notice
Requirements
· (1) Even if not covered by other rules, statement has sufficient guarantees of trustworthiness
· Totality of circumstances
· Corroborating evidence
· (2) Is offered as to a material fact
· (3) More probative on point than any other evidence that can be obtained through reasonable efforts
· (4) Admitting it will best serve interest of justice
· (5) Written notice to adverse party
‣
‣
Origins

Substance and declarant's name
In writing before trial, or other form if good cause during trial
Dallas County v. Commercial Union Assurance
Facts: Clock tower on top of courthouse collapsed. No one was injured but there was over $100,000 in damage. The state toxicologist said that the
inside of the clock was charred from a lightning strike 5 days earlier. The insurance company disputes this, saying the inside was burned from a fire that happened during the construction about 56 years earlier. The insurance company sought to introduce a copy of a newspaper from 1901 that reported a fire in the tower while it was being constructed. (This was before the ancient documents exception)
Holding: This can come in.
Approaches
· Minority Approach:
· "Near Miss" Theory
· Rejects statement that almost fit a categorical exception
· Majority Approach:
· FRE 807 available in any situation where requirements are met
California
· California does not have a similar exception
· But People v. Ayala says that court could create exception if needed to protect D's rights (e.g., exculpatory evidence)
Harris v. City of Chicago
Facts: P brought suit against Chicago alleging they used excessive force when conducting a search of his house. P died so the court appointed his niece to bring his claim. P was not deposed before he died but he had given a sworn testimony to the city's independent police review authority. Spoke to the investigator a week after the search. Said he had advanced liver cancer and came home to die. He swore on the testimony under penalty of perjury.
Holding: P had shown all 5 elements. (1) Trustworthy, (2) Material, (3) Probative Value, (4) The interests of justice, (5) Notice. It probably comes in but professor did not put the holding in the book.
Note: Look to Necessity and Trustworthiness when analyzing whether statements should come in under this exception
Constitutional Overlay - Confrontation Clause
The 6th Amendment's confrontation clause gives criminal Ds the right to confront witnesses against them
Hearsay Step-by-Step
Step One: Use for hearsay purpose?
Step Two: Does it fit a hearsay exception?
Step Three: Does it meet constitutional requirements?
Sixth Amendment Applies in All Criminal Prosecutions
· Focus on Trials
· Does not Apply:
· Grand jury
· Preliminary hearings
· Sentencing
· Except Death Penalty
· Probation/Parole Hearings
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· Ohio v. Roberts
· No separate confrontation right if:
· Firmly rooted hearsay exception, or
· Particularized guarantees of trustworthiness
Post-Roberts
· "Deeply rooted" exceptions:
· Co-conspirator statements
· Excited utterances
· Statements to physicians
· Business records
· Dying Declarations
· Agent's admissions
· Public records
· Professor Says: Point is, courts stopped caring about whether something was trustworthy
Post-Roberts
· "Particularized guarantees of trustworthiness" Problem situations
· Statements against interest (goes beyond Williamson)
· Child/Domestic Abuse statutes
· Grand jury testimony through residual exception
Not sure what to do with the 2 above slides
Crawford v. Washington
· New approach to confrontation clause
· Overruled Ohio v. Roberts
· If "testimonial", must have the right to cross-examine.
· Hearsay exception is not enough
· [image: image14.png]


Cannot use statement unless:
· (1) Declarant unavailable, and
· (2) There was a prior opportunity to cross-examine
· Note: Need not have actually crossed
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Facts: D stabbed a man who allegedly tried to rape his wife, Sylvia. D said he saw a knife in V's hand. At D's trial, Sylvia invoked marital privilege, so the prosecution played for the jury Sylvia's tape-recorded statement to the police describing the stabbing, in which, she states that she did not see a knife in V's hands. D had no opportunity to cross examine.
Holding: Sylvia's statement was "testimonial". Needed to show prior opportunity to cross-examine.
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· Applies to testimonial cases.
· The confrontation clause bars admission unless:
· (1) Declarant is unavailable AND
· (2) D had a prior opportunity to cross-examine the declarant
· Note: Need not have actually crossed
What is Testimonial Hearsay?
· Statements declarant would reasonably believe would be used to
prosecute
· Preliminary hearing testimony
· Grand jury testimony
· Former Trial Testimony
· Statements in response to police interrogation (See Crawford)
· Solemn declarations to government officers
· Today: Includes formal statements to police
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· What were circumstances surrounding statement?
· During Emergency?
· Formal or Informal?
· Who was speaker and to whom was the statement made?
· Private person or law enforcement
· Age of speaker
Testimonial
· At minimum:
· Preliminary hearing testimony
· Grand Jury Testimony
· Former Trial
· Police Interrogations
What is likely NOT Testimonial
· Business records
· Co-conspirator statements
· Dying Declarations
Testimonial vs. NonTestimonial Statements
· Not all statements made to police are testimonial.
· Emergency statements to police are NOT testimonial
· Lab Reports are testimonial
Emergency Doctrine
"Statements are non-testimonial when made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation is to enable police assistance to meet an
ongoing emergency. They are testimonial when the circumstances objectively indicate that there is no such ongoing emergency, and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution."
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Davis v. Washington

Background: Supreme Court gave opinions on these two cases on the same day in order to show the boundaries of "Testimonial" Statements Facts: Woman calls police, says "D is on top of me, hitting me with his fists". The police show up 4 minutes later and see V in her shaken state. D is charged with crime. The prosecution wants to get in the phone call that V made to the police.
Holding: This is NonTestimonial. V was not calling the police to help build a case against D. V is calling police to get help. The evidence come in under non-testimonial present sense impression.
Hammond v. Indiana
Facts: Police respond to a reported domestic disturbance. They show up and see wife on the porch alone, somewhat frightened. Police enter the home and see broken glass on the floor. Husband tells police that he and wife had been in an argument but everything is fine now. The police take V to a separate room and she tells them that D had attacked her and their daughter.
Holding: This is testimonial. Here, V made her statement after everything had occurred and V is taken to the side to do a formal interview. The purpose of the police giving a formal interview to V was to build their case against D.
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Facts: Police find V mortally wounded and ask him who shot him, and he says "Rick". V's statements were admitted in trial. On appeal, the court deemed the statements to be testimonial under Crawford and Davis.
Holding: Look to the primary purpose of the police questioning. The existence of an emergency at the time of the encounter between the individual and police is one of the most important things to look at. Here, D was on the loose with gun, V was dying, the encounter was informal.
Note: Look at both declarant's intent and interviewer's intent
Lab Reports
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Melendez-Diaz v. Massachusetts

Facts: Prosecutors sought to introduce a sworn and notarized lab report finding that the drugs seized from D contained cocaine.
Issue: Whether those affidavits are testimonial rendering the affiants witnesses subject to D's right of confrontation under the 6th A?
Holding: Yes. Lab reports are testimonial. We want the person who conducted the test to be there for cross examination.
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Bullcoming v. New Mexico

Facts: D charged with DUI. The lab analyst who performed the test on D's sample was unavailable so prosecutor called another analyst from the same lab to testify about the lab's procedures.
Holding: This does not comply with the confrontation clause. Concurrence: Might satisfy confrontation clause if supervisor played a role in testing.
People v. Ogaz
Facts: Same idea as above.
Holding: Not enought to have supervisor testify if supervisor was not involved in testing.
Williams v. Illinois
Facts: Cellmark lab ran tests on DNA before D was a suspect. Then they put it into a database of known DNA, and it matched with D. At trial, an expert not involved in the testing testified.
Holding: This is not testimonial. At the time the lab worked on the DNA there was no suspicion that D had committed the crime.
Concurrence: Here, and in the 2 domestic violence cases, Thomas's focus on testimonial vs non-testimonial is centered around the "formality" of the statement.
Statements to Private Persons
· Generally, not testimonial
· Not done to preserve testimony
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Facts: 3 year old child shows up to school crying. Teacher asks what is wrong, child says that "Dee Dee" made him fall. Teachers are mandatory reporters, so she reported it. D was identified as Dee Dee and charged with child abuse. Evidence admitted under the residual exception.
Issue: Was it testimonial?
Holding: No. Primary purpose was not to create testimony. The statement was to a teacher not officer. There was an ongoing emergency. Child did not think it was testimonial.
Concurrence: Thomas says statement was not formal enough.
What is Sufficient Opportunity to Cross-Examine
· Minimal opportunity
· Sufficient if cross-x at prior trial
· Can be prior to trial
· Preliminary hearing (Yes)
· Grand Jury (No. Because no opportunity)
Forfeiture of Rights Under Crawford
D forfeits his right to insist on cross examination under Crawford if he engages in conduct designed to prevent the witness from testifying
· Forfeiture by wrongdoing only if D renders the declarant unavailable with "specific intent" to prevent her testimony
· Note: D's conduct during the hearing cannot lead to forfeiture of right to cross-examine
People v. Merchant
Facts: D is charged with kidnapping, battery, and dissuading a witness arising out of a domestic violence incident in a moving car. Prosecutor seeks to introduce V's statements to law enforcement detailing past domestic violence inflicted by D. D made several jailhouse calls to V coercing her not to testify, and V ends up refusing to testify.
Holding: V's statements are admissible notwithstanding Crawford because
of forfeiture by wrongdoing.
How Crawford Affects the Hearsay Exceptions
· Prior Inconsistent Statements, Prior Consistent Statements, and Witness IDs are all ok because W is available for cross examination
· Admissions by parties are ok because parties are available in court to explain
· Present Sense Impressions
· Could be problematic
· Generally, not given to police
· Need to determine whether they are testimonial
· Be careful about interviews with police and counselors
· Excited Utterances
· Likely to be covered by the emergency exception
· Be careful about later interviews with police
· Like Davis and Hammond
· State of Mind
· If future-looking, then it is probably not testimonial
· Doesn't come up much since the exception is usually limited to D's state of mind
· Statements to physicians
· Likely to be problematic
· Could be testimonial depending on the role of the doctor
· E.g., Assault victims
· Prior Recollection recorded
· Not an issue
· Declarant is available to cross examine
· Public Records
· Likely to be problematic
· See Melendez-Diaz
· Former Testimony
· Preliminary hearing, and trials have opportunity to cross, so no problem
· Grand jury - Not allowed
· Dying declarations
· ALWAYS allowed even if testimonial
· Business Records
· Generally not testimonial
· Co-Conspirator statements
· Generally, not testimonial
· Statements Against Interest
· Could be testimonial
· Forfeiture by wrongdoing
· No issue, D forfeited right of confrontation
· Catch all exception
· Likely to be problematic
· Beware if used for testimonial evidence
· Minor exceptions
· Generally not testimonial
Beware of CA Rules
· Special statutes that allow hearsay from abuse victims
· Gang statements
· Victim statements
· But can see if forfeiture by wrongdoing applies
Bruton Rules
· Spillover confessions violate D2's right of confrontation
· Options
· Redaction
· Severance of trials
· Exclusion of confession
Face-to-Face Confrontation
When is it Required?
· Confrontation generally should be face-to-face but there may be case- specific exceptions
Compulsory Process
Right to Testimony
· Constitutional right supersedes rule of evidence
Due Process
· Just need to know that constitution trumps state law
Competency of Witnesses
Common Law
Witness is incompetent if:
· Infancy (children)
· Insanity (mental incompetence)
· Interest (co-conspirators, spouses, accomplices)
· Infamy (convicts)
· Idolatry (religious heathens)
Modern Approach - FRE 601
Every person is competent to testify unless specific rule to the contrary.
· Witness competency is a function of four attributes:
· (1) Sincerity
‣


Is the witness being honest?
· (2) Perception
‣


Did W sufficiently perceive the subject or the testimony (and if not an expert, have personal knowledge)?
· (3) Recollection
‣
· (4) Narration
‣

Does W have sufficient recollection of what he or she perceived?
Is W able to narrate what she perceived and now recollects?
Requirements
· (1) Personal Knowledge
· (2) Oath
· Interpreter qualified and under oath too
Oath Requirement
· Oath or affirmatin
· Declare that W will testify truthfully
· No Magic words
· Just need to awaken the witness's conscience and impress the witness's mind with the duty to tell the truth
· Nontraditional oaths are permitted
· Like drum circles
Personal Knowledge
Will probably end up putting stuff here
Recollection and Narration
· Judge assesses
· There is a presumption of competency
Situations Where Issues Frequently Arise
Child witnesses
· Under Common Law, cannot testify - Infancy
· Under Modern Approach:
· Need to be able to take and understand the oath
· Need to have ability to be understood
Tate v. Board of Education
Facts: P sued school board for not stopping abuse of children with disabilities. P is a 6 year old boy who is multiply disabled.
Issue: Is P competent to testify?
Holding: Yes. He understood the questions being asked. Understood the concept of truthfulness. Could convey responses.
U.S. v. Stops
Facts: D is charged with assaulting his girlfriend. Prosecutor wants to call Jane, D and V's 5 year old child. Interviewer used flashcards to test Jane's ability to distinguish between truth and falsehood.
Issue: Is Jane competent to testify?
Holding: Yes. She could understand and answer simple questions. Knew difference between veracity and falsity. Appreciated the importance of
telling the truth.
Witness with Mental Illness
· May still be competent to testify
· Depends on ability to perceive, recollect, and narrate
United States v. Lightly
Facts: D and McDuffie both stabbed another prisoner. Only D stood trial because McDuffie was found to be insane. D wants McDuffie to testify that McDuffie is the sole person involved in the stabbing. Court would not allow McDuffie to testify because he was considered too insane to stand trial.
Issue: Is McDuffie competent to testify as a witness.
Holding: Yes. McDuffie's physician indicated that he could communicate what he saw.
Note: Typo on the slide. Says he was incompetent to testify.
Witnesses Under Influence of Drugs or Alcohol
· May still be competent
· Depends on ability to recollect and narrate
· May need to let witness sober up
United States v. Barbee
Facts: D charged with robbery. Prosecution calls W who was medicated at the time of her testimony due to head injury sustained the day before.
Issue: Is W competent to testify?
Holding: Yes. The court conducted a thorough proceeding outside the view of the jury to determine whether W was competent to testify. She showed, personal knowledge, recollection, and an understanding of the oath.
Further, the jury was told that W was medicated.
Previously Hypnotized Witnesses
· No per se prohibition against previously hypnotized Ws testifying as a W
· Courts use a balancing test rather than a categorical bar
· But, circumstances of allowing them to testify is limited
Special Rules of Competency
Lawyers as Witnesses
· Not prohibited by FRE
· Limited by Ethical Rules, Not allowed unless:
· Uncontested issue
· Regarding Formality
· Related to nature and volume of services
· Would pose substantial hardship to client
Judges as Witnesses
· Judge cannot be a witness in case which she presides over
· Fed Rules: No objection needed
· CA: Objection needed
· Judges can, however, ask questions if not serving as an advocate
Jurors as Witnesses
· Juror cannot testify as a witness at trial
· After trial, juror may NOT testify about
· Statement made or incident that occurred during jury deliberations
· Effect of anything on juror's vote
· Juror's mental processes regarding verdict
· Exceptions:
· Extraneous Prejudicial Information
· Outside influence
· Mistake on Verdict form
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Facts: A juror had told D's attorney that many of the jurors were drinking during the lunches of the trial. Another juror reached out to say the same thing, and to tell D's attorney that the jurors were smoking weed.
Holding: This is testimony about jury deliberations. It has nothing to do with outside influences. D should have brought these issues up during trial.
Outside influence
· Juror reading newspaper accounts - this is extraneous prejudicial info
· Juror being contacted for a bribe
· Tweeting
· Jury going to the scene of the crime to do their own investigation
Juror Bias and Misconduct
· Jurors cannot testify regarding lies fellow jurors made during jury voir dire as revealed by their comments during deliberations
· But statements regarding racial animus during jury deliberations are NOT subject to the no-impeachment rule. Meaning they can come in. (See Pena-Rodriguez)
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Facts: In the jury selection process, jurors were repeatedly asked if they could be fair. After deliberations, 2 jurors signed sworn affidavits stating that one of the jurors was racist against hispanic individuals.
Holding: D is entitled to a retrial. The affidavits should come in.
Note: Unclear if this exception applies to gender animus, sexual orientation animus, religious animus.
Impeachment
Substantially undercutting the believability of the Witness's Testimony
· Impeachment is always relevant
· Can impeach by:
· Cross-Examination
· Extrinsic Evidence
· Can only impeach a witness
· But can be your own witness
· Unless you are calling that witness solely to impeach them
Types of Impeachment
· (1) Bias, Motive to Lie
· (2) Bad Perceptions or Memory
· (3) Type of Person Who Lies
· (4) Prior Inconsistent Statements (Falls Under Specific Impeachment)
· (5) Contradicting Evidence (Falls Under Specific Impeachment)
Bias, Motive to Lie
· No specific rule in the FRE
· Considered relevant under FRE 401
· Can be be based on mutual associations (membership in same org.)
· Can Cross-X or use Extrinsic Evidence
[image: image32.png]


United States v. Abel[image: image33.png]



Facts: D and 2 others were indicted for robbery. The other two pleaded guilty but D did not. One of the others, Ehle, agreed to testify against D and identify him as a participant in the robbery. D wanted to use Witness Mills, to impeach Ehle's testimony. Prosecution then stated that they wanted to impeach Mill's credibility by showing that Mills, Ehle, and D were all part of the Aryan Brotherhood and they were expected to lie to protect that gang. Holding: Prosecution is allowed to do this. It shows Bias.
Bad Perceptions or Memory
· No specific FRE
· Considered "Relevant" under FRE 401
· Can use Cross-X or introduce through Extrinsic Evidence
Types of Impeachment
· Use of substances
· Mental illness
· Physical Shortcomings
· External Factors
· Note: Judge has discretion to protect W from harassment, be nice!
Type of Person Who Lies
3 ways this arises:
· (1) Character - Liar
· (2) Prior Deceitful Acts
· (3) Prior Convictions
Character Evidence - Liar - FRE 608(a)
· Reputation or Opinion Evidence
· (1) On issue of truthfulness
· (2) Bad Before Good
· Cannot introduce good character witnesses until other party introduces bad character evidence
· Other side can use specific instances to challenge character testimony (See Michaelson)
Challenging a Character Witness
· Challenge whether enough basis for opinion or reputation
· Do they have sufficient basis of knowledge to have opinion?
· Do they have sufficient basis to know reputation?
· Would your opinion be the same if you knew ...
Michaelson v. United States
Facts: D on trial and after testifying, his credibility has been attacks. D has called 4 character witnesses to testify to D's good character. Prosecutor seeks to ask the character witnesses "Did you ever hear about D's 1920 arrest?
Issue: Is inquiry into this specific instance of lack of truthfulness permitted? Holding: Yes. Inquiry into specific instances is permissible to challenge basis of testimony.
Prior Deceitful Acts - FRE 608(b)
· May ask any witness on cross-x about any prior deceitful acts
· CANNOT introduce extrinsic evidence of lies
· Stuck with the answer unless 404(b) applies
· Must be deceitful acts
· Must have good faith basis for question
What Constitutes a Deceitful Act?
· Is it deceitful or violent ti make threats to other witnesses?
· Judges go both ways
Types of Acts Going to Dishonesty
· Prior lies
· Prior perjury
· Cheating on exams
· Stealing
· Depends on if you are being sneaky or just being violent
· Killing
· Depends on why you killed. If to stop someone from testifying then yes
· Having an affair
· Depends on the scenario. Are you in a culture where everyone does it
· Note: Remember you are generally stuck with W's answer
FRE 608(b) & FRE 404(b)
404(b) is the rule that is about when you can use prior acts to prove Motive, Opportunity, etc.
· Example: D charged with submitting a false tax return. D claims that he did not know information was false.
· Prosecutions asks if D lied on a prior tax form. D denies
· Prosecution now wants to introduce prior tax forms.
· Cannot do so under FRE 608(b) because not allowed to use extrinsic evidence of lies.
· But CAN do so under FRE 404(b) since it goes to knowledge and lack of accident
· Note: This only works when you have D testifying as a W
Impeachment with Prior Convictions - FRE 609
· All felonies not involving dishonesty:
· If W is not D then they are admissible under a standard 403 analysis
· If W is D, then only admissible if Probative value outweighs prejudice
· Any crime involving dishonesty - you get to bring in the prior conviction
· Whether it involves dishonesty merely requires looking at the elements of the crime and seeing if it involves dishonesty
· No need to balance for crimes that involve dishonesty
· Note: So this means misdemeanors come in only when it is a crime of dishonesty
Felonies or Misdemeanors Involving Falsehood
· Includes:
· Perjury, Fraud, Forgery, Embezzlement, Counterfeiting, False
Statements, False Pretenses, False Claims
· Does Not Include:
· Violent crimes (assault, murder), Prostitution, Drunkenness, Drug Trafficking, Vandalism
Methods of Introducing Prior Convictions
· Cross-X
· Extrinsic Evidence
· Can introduce judgement of conviction
California
· Only felonies involving "moral turpitude" can be used to impeach
Additional Requirements of FRE 609
· Time Limit: 10 years
· We start counting the 10 years from when you are released
· Will allow in a conviction of older than 10 years where probative value outweighs prejudicial impact. And need to give notice
· Pardons:
· If pardoned because never actually committed the crime, then court will never allow that prior conviction to be brought in
· If pardoned despite actually committing the crime, court will not allow that to be brought in if you have not committed another crime in the last year
· Juvenile Adjudications:
· Generally we do not allow juvenile adjudications. But there are exceptions
· Can be used to impeach a witness other than D
· Pendency of Appeal:
· Can use the conviction even if on appeal, but they can point out that it is on appeal
Balancing of FRE 609(a)(1)
· If W is NOT D
· Must admit Felony convictions unless 403
· More prejudicial than probative
· If W is D
· Must admit only if more probative than prejudicial
· Factors for Balancing:
· (1) Nature of the crime
· (2) Timing: Recent or remote
· (3) Similarity to current offense
· (4) Witness's other record
· (5) Importance of witness's credibility
· (6) Admit or deny offense?
· Note: About the balancing. Essentially, each factor can go both ways. Prosecutor says the crime happened recently so probative, defense argues, it happened recently so super prejudicial.
United States v. Gomez
Facts: D charged in 2009 with distributing meth. Prosecution wants to impeach with: (1) 2006 meth convictions for possession for personal use.
(2) 1997 felony meth conviction for distributing meth.
Issue: Should D's 1997 felony for conspiracy to distribute for which he was last released in 2004, be admitted to impeach him.
Holding: Yes.
Reducing Prejudice
· Generally just get in:
· Name of crime
· Date
· Sentence
The Perfect Trifecta of Impeachment Just here as an example
· Using 608(b), 404(b), and 609
· If prior conviction (609) involved specific deceitful acts (608(b)), or acts that go to a 404(b) purpose, you can ask about specific acts
· E.g., Mr. Milken you say you didn't intend to defraud anyone? Isn't it true you were convicted (609) of defrauding (608(b)) 800 prior investors with the same misrepresentations (404(b)) (goes to knowledge, M.O.)
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Facts: D wants to testify in his own trial. Prosecution says ok if you testify, then we are going to bring up this prior conviction that you had. As a result,
D decides not to testify. After trial , D appeals, arguing that the evidence of his prior conviction was improper and should not have been used against D (remember that it was not ultimately used).
Holding: D cannot raise this appeal because he did not take the stand. Determining whether the prior conviction is more probative than not was dependent on what he testifies about. Since he did not testify, the court cannot make a conclusion.
Rule: D has to take the stand and be subject to cross examination to preserve the objection
· So D takes the stand and then judge can make its determination
Demeanor
Using Demeanor to Consider Credibility
· Tone of voice
· Attitude
· Willingness to look at jury
· Other conduct (crying?)
Edmunds v. Deppisch
Facts: Ds are parents charged with killing their 7 month old daughter. The prosecutor south to introduce: (1) Evidence that D were neither distraught nor emotional as the child was transported to the hospital. (2) Evidence as to how one of the Ds acted while testifying on cross-x versus direct examination.
Issue: Is this evidence of Ps' demeanor relevant?
Holding: Slide does not have answer but I think Yes to both. Demeanor outside courtroom and demeanor on witness stand are relevant.
Specific Impeachment
Comprised of:
· (1) Prior Inconsistent Statements
· (2) Contradiction
Prior Inconsistent Statements - FRE 613
Not only admissible for its truth (see "Not Hearsay" Section) but also admissible to impeach (whether or not it fits into the hearsay exception [Not sure if this is true])
· Need not show statement to W ahead of time
· Not admissible unless it meets hearsay exception e.g., PIS or Admission
· Contradicts what I have written above
Requirements
· (1) Prior Statement is Inconsistent
· (2) Relevant to real issue (not collateral)
· (3) Not barred by some other rule
· (4) Witness given an opportunity to explain inconsistency
What is Inconsistent?
· Omission if they are pre-Miranda
· Feigned loss of memory?
· Judge decides
Not Collateral
"Some facts in life matter, and some do not"
· Pertains to some fact in controversy
· For example if the issue is whether the light was red or green in an accident. It would be collateral if the PIS is about the temperature
United States v. McGee
Facts: D was in jail awaiting trial and he told his employer that he won't be able to come to work because a relative of his had been murdered and he needed to go out of state to retrieve the children. Then he bragged about the elaborate lie to his wife. At trial they asked if he lies to get out of a ham and D said he does not, and then the prosecution played a recording of the phone calls.
Issue: May the court introduce the prior inconsistent statement? Holding: No. This is more like a prior deceitful act (FRE 608(b)) and with prior deceitful acts you cannot use extrinsic evidence. This is not really a prior inconsistent statement regarding trial testimony (Collateral)
Contradiction by Other Evidence
· Refuting W's story/testimony
· Not contradicting specific statement
· Cannot contradict on collateral matters
· Collateral if it impeaches W on a point that itself is not relevant in the litigation to establish a fact of consequence
Repairing Credibility
Evidence aimed at convincing the trier of fact to believe W is admissible only if W's credibility is attacked
· Explain Answer on Redirect
· Preemptive strike
· Evidence of character for truth or veracity
· Prior consistent statement
· Corroborative Evidence
Explain Answer on Redirect
Example
· Cross-X:
· Q: You testified today that the robber had a green top, but you told the police officer he had a red one.
· A: Yes
· Redirect:
· Q: What did you mean by "green top"
· A: Green vest over a red shirt!
Preemptive Strike
This means you ask your own W about the bad thing before the other side can in order to take the sting out of it
· The other side can still cover the same topic on cross but may be subject to FRE 403
Character Evidence Truth or Veracity - FRE 608(a)
Can introduce good character evidence after witness's character for truthfulness has been attacked
Prior Consistent Statement
· If offered for truth asserted must be before motive to fabricate Tome
· If offered to rebut claim that:
· Does not remember events; or
· Has always seen things the same way, then
· Can offer any prior consistent statement
· CA: Still needs to be before motive to fabricate
Corroborative Evidence
Can use
· Phone records
· Signed checks
· Photographs
To corroborate the testimony of a W to repair his credibility
Forbidden Attacks
· Cannot attack W's credibility on basis of religion
· Many jurisdictions: Immigration status alone is not a basis for impeachment
Lay And Expert Opinion
Three Types of Testimony
· (1) Fact Testimony - The raw facts the witness observed
· (2) Lay Opinion Testimony
· (3) Expert Testimony
Lay Opinion Testimony - FRE 701
Inferences that a witness without specialized knowledge draws from the facts the witness observed
· Examples:
· D was shouting
· He looked scared
Requirements
· (1) Rationally based on perceptions
· (2) Helpful to Jury
· (3) Not based on scientific, technical, or other specialized knowledge
What is Not Helpful to the Jury
· Things like: "I knew she was telling the truth" or "I know she knew what was going on"
· Speculation
· "I can only guess that he was in a hurry"
Expert Testimony - FRE 702
The expertise and conclusions that a witness with specialized knowledge brings to bear on facts presented to that witness
· An expert is anyone with scientific, technical or other specialized knowledge
· They can testify in many different scenarios
· Their testimony can be based on firsthand knowledge, facts learned at trial, outside studies, hypotheticals, hearsay
requirements written in book and not on any slides
When Can Experts Testify?
· Proper subject of Expert Testimony
· FRE 702: Assist the trier of fact to understand the evidence of decide a
fact in issue
· Judge decides whether it is helpful (they are the gatekeeper)
Requirements:
· (1) Be the product of reliable principles; and
· (2) Reliably apply the principles and methodology to the facts of the case
Limitations
· Expert cannot say things like "Defendant is guilty" or "The witness told the truth"
FRE 702 May delete
A witness who is qualified as an expert by knowledge, skill, experience, training or education may testify in the form of an opinion or otherwise if:
· (1) The expert's scientific, technical or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue
· (2) The testimony is based on sufficient facts or data
· (3) The testimony is the product of reliable principles and methods; and
· (4) The expert has reliabily applied the principles and methods of the facts of the case
· Note: Judge is gatekeeper
United States v. Hoang
Facts: D was charged with bank fraud for scamming credit card companies. D sought to call a forensic accountant to offer four opinions based on his review of "common financial records" like credit card applications and banking records.
Issue: Is such testimony an appropriate topic for "expert opinion" testimony?
Holding: No. Credit car scams are common. Don't really need expert to explain. Might give too much emphasis to testimony.
Note: There is a fear that jurors give too much weight to such testimony and so courts are wary of what they are letting in.
Helpful
· To be helpful to jury, the expert can:
· Provide additional information but not opine on issue
· Or opine on issue as well
Who is an Expert?
· Anyone with scientific, technical, or other specialized knowledge
How Does an Expert Become Qualified?
· Through their:
· (1) Knowledge
· (2) Skill
· (3) Experience
· (4) Training, or
· (5) Education
· Can become qualified through their education and/or training
· No requirement that they have testified before
· No requirement that others agree with their opinion, what matters is the methodology used
Methodological Basis For an Expert's Opinion
The federal rules require that expert testimony:
· (1) Be "the product of reliable principles"; and
· (2) Reliably apply the principles and methods to the facts of the case
· "Heres the theory, heres the facts of the case. Expert should put them together"
The Frye Standard
· The methodolgy used by the expert witness must be "Generally accepted" by other experts
· This is still the test in CA!
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Facts: Defense wants to introduce expert that will opine that D was telling the truth based on a "blood pressure deception" test. The test showed that D's blood pressure did not raise when he was recounting his innocence.
Issue: Can the defense use this expert?
Holding: No. The test has not yet gained such standing and scientific recognition among physiological and psychological authorities as would justify the courts in admitting such evidence.
Note: Essentially excluded because "not generally accepted".
United States v. Fishman
Facts: D was charged with mail fraid for fraudulently obtaining settlement payments in connection with class action law suits. D intended to rely on insanity defense, wants to say he was brainwashed by church of scientology. He had two experts opine that "thought reform theory" can apply to religious cults such that D was susceptible to coercive persuasion. Issue: Is the experts' opinion testimony admissible under Frye?
Holding: No. Because their views were not endorsed by the APA or ASA, and psychiatrists disagree with the experts' opinions [or methodology?]
New Test Developed Under Daubert and Kumho
· No longer need "general acceptance"
· But yes in CA
· Judges are the gate keepers
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Facts: Ps are 2 children born with serious birth defects after their mothers ingested an anti-nausea drug marketed by D. Ps had an expert opinion witness who opined that there was a link between the drug and birth defects based on animal studies. Both lower courts excluded the testimony under the Frye test.
Holding: Nothing in the FRE requires "general acceptance". The trial just must determine at the outset whether the expert is proposing to testify to:
· (1) Scientific knowledge that
· (2) Will assist the trier of fact to understand or determine a fact in issue
Note: Expert should tell the judge how this will help the jury, and should explain the methodology.
Daubert Factors
· (1) Can the theory be tested?
· Is it a theory just for this case or can it be tested and retested
· (2) Subject to Peer Review?
· (3) Rate of Error?
· (4) General Acceptance?
FRE 702 [I think, but not sure, that these are the daubert factors]
· (1) Based upon sufficient facts or data
· (2) Product of reliable principles and methods (this is where you apply the factors)
· (3) Principles applied readily
Note
· As gatekeepers, judges generally have a lot of discretion
· Daubert applies to any type of specialized knowledge, not just scientific
· See Kumho below
· You can look at factors other than those set out by Daubert
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Facts: Ps sued a tire manufacturer when they were injured by a tire blowout. P seeks to introduce from an expert opining that, based on his "tire failure analysis" the cause of the blowout was a defect in the tire. But the expert did not really do any tests.
Issue: Is this testimony admissible?
Holding: No. Expert did not use a reliable methodology in reaching his conclusion. But the court here held that Daubert applies to non-scientific experts as well.
Note: Just because you have a methodology does not mean that it is a good methodology. Need to take the facts of the case, and apply them to your method; "Kick the Tires!".
Daubert-Kumho Takeaways
· Flexible standard
· Judges as "gatekeepers"
· Apply factors
· (1) Using reliable facts/data
· (2) Reliable methods
· (3) Subject to peer review
· (4) Acceptable rate of error
· (5) General acceptance in the community
· Lack of general acceptance does not make the expert testimony inadmissible as it would under Frye
In What Form Can Expert Testify?
· Opinions
· Does not need to explain facts first
· Hypotheticals
What Can Experts Rely Upon for Their Opinion?
· Facts Observed:
· Directly
· Or at trial
· Inadmissible Facts
· e.g., hearsay
· Experts are allowed to use hearsay.
Caution: FRE 703
· Experts may rely on inadmissible evidence to form opinions
· Inadmissible evidence should not be disclosed to jury unless court determines more probative than prejudicial
People v. Sancez (California)
Facts: Testimony given by gang expert. He relayed hearsay as part of his "opinion". Talked about police reports and statements of other gang members.
Holding: Court held that this violated Califronia Evidence code.
Note: In CA, expert cannot relate "case-specific facts" about which expert has no independent knowledge. Can take the objective facts, but can't get into detail.
Williams v. Illinois
· Expert may rely on DNA profiles made by other experts to establish DNA match in criminal case
· Procedure does not violate Crawford/Bullcoming or confrontation clause
Gray v. LG&M Holdings
Facts: Ps are models and influencers. Ps allege that D misappropriated images of Ps to promote its strip club "Xplicit". Ps retained Mr. Buncher to conduct a survey measuring likelihood of confusion. Survey shows that consumers are likely to associate Ps with the strip club and the associated "lifestyle".
Issue: Is this expert testimony methodologically sound? Holding: Yes. Daubert applies outside of scientific areas. Note: Under Frye this would not be admissible
Additional Rules Governing Experts
Opinions on the Ultimate Issue
· Modern Approach: Allows opinions on the ultiamte issue
· Exception: No opinion on ultimate issue of D's state of mind in criminal cases
· Cannot say "He did not have the intent to rob the bank"
· But California Permits this
· Common Law: No opinions on ultimate issues
· Example of Ultimate Issue: "The cause of death was blunt force trauma"
Syndrome Testimony
· Can have expert testify as to the nature of the syndrome
· Expert can also testify as to whether D suffered from the syndrome
· Expert cannot testify that D had an honest and reasonable fear
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· Step 1: Qualify the witness (voir dire)
· Step 2: Bring out the expert's opinion.
· Can ask opinion before disclosing underlying facts
· Step 3: Ask for basis for opinion
Court Appointed Experts - FRE 706
· Court on own motion or motion of party
· Disclosing to parties
· Parties get report
· Parties can cross examine
· Parties can still call their own experts
Walker v. American Home Shield Long Term Disability Plan
Facts: P worked for D. She had to stop working because of extreme pain and fatigue. Issue of whether P has Fibromyalgia which can not be determined by any objective test. The trial judge appointed an expert witness to evaluate the evidence.
Issue: Did the trial court act properly in appointing an expert witness? Holding: Yes. The court followed the rules set out by FRE 706
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· Requirements:
· (1) Witness must be qualified [Think this is where to apply Daubert/Fry
· (2) Area of expertise must be reliable enough to be useful to jury
· 2 Approaches
· Frye Stadard - Used in CA
· Daubert/Kumho Standard
· Daubert says how do we determine specialized knowledge, how do we be that gatekeeper
FRE 702 Step-by-Step
· Step 1: Does the Witness have qualifications?
· Step 2: Is this an area of specialized knowledge
· Step 3: Does it meet the admissibility standards?
· No longer Frye's general acceptability standard (but still use it)
· Apply Daubert - Judge Gatekeeper
· Reliable Methodology?
· Methodology applies to the facts?
· Note: Step 3 is where you apply the Daubert/Kumho Factors
Issues
· Experts can use heaysay but cannot share hearsay unless permitted by
FRE 703 [I think more probative than prejudicial]
· Experts can give opinions on ultimate issues but not on D's mental state in criminal case
· CA says yes they can
· Judge is Gate-Keeper
· Court can appoint expert
Authentication
Asks: "Is this the real thing?"
FRE 901
· (a) Evidence sufficient to support a finding that the matter in question is what it purports to be
· (b) Just gives examples
Laying the Foundation
· (1) Mark the exhibit/Show to opposing counel
· (2) Testimony identifying/describing the exhibit and how witness can identify
· (3) Offer into evidence
· (4) Court rules
· (5) Show to jury
Tangible Evidence
· W can lay foundation by identifying the object
· Need not be absolutely sure
Writings
· Many ways of authenticating:
· Witness who saw it executed
· Non-expert handwriting opinion
· Handwriting Expert
· Distinctive content
· Certificate from courthouse
· Ancient Document
Photographs
· Can be authenticated if witness took picture
· Or W that was there can testify that it accurately reflects the scene
· Or, can have someone testify to the accuracy of the automatic equipment that took the photo
United States v. Taylor
Facts: D is charged with armed bank robbery. The prosecutor seeks to introduce photographs taken by the bank's camera system after the robbers locked the tellers in the vault, such that the tellers cannot testify that the photographs accurately relay what they saw.
Issue: Can these photos be authenticated?
Holding: Yes. Parties could explain how camera system worked and chain of possession to authenticate pictures/
Emails
· Can be authenticated by:
· IP address
· Substance of message
· Expert testimony
· Chain of Messages (U.S. v. Safavian)
U.S. v. Safavian
Facts: D charged with making false statements in regard to government investigation. Government wants to introduce series of emails as admissions or adopted admissions. So need to establish the authenticity of the emails.
Holding: Evidence may be authenticated by comparison by the trier of fact with specimens which have been otherwise authenticated. Here, some of the emails had been authenticated. So the emails are authenticated.
Web Postings
· Printout reflects webpage on specific date
· Website owned/controlled by particular person or entity
· Authorship of posting reasonably attributable to specific person or entity
Tape Recordings
· Recognize voice
· Monitored taping
· Voiceprints
Telephone Conversations
· Identify voice
· Even if later learned voice
· Problem if just nickname
· Pool: Nickname is insufficient; Agent did not recognize voice
· Phone Records
Chain of Custody
Do you have enough links in the chain to prove it is what it purports to be?
· Still admissible even if gap in chain of custody
· Gaps in the chain goes to "weight" of evidence rather than to its admissibility
United States v. Howard-Arias
Facts: D is charged with possessing a boat-load of marijuana on the high seas. To establish chain of custody, the porsecutor calls the coast guard officer who found the marijuana and the DEA officers who transported the mariajuana to the DEA chemist for testing. The prosecutor does not call the coast guard officer who handed the marijuana to the first DEA officer
Issue: DOes the gap in the chain of custody preclude the authentication of the bales?
Holding: No. The gap goes to the weight of the evidence. Note: Preponderance of evidence.
Documents
· Identifying handwriting
· Circumstantial evidence of authenticity
· Ancient documents
Transcripts
· Transcripts of conversations
· Transcripts are NOT evidence unless the court admits
· Usually just used as aid for jury to use in following tapes
· If transcript is not in english then have an interpreter make a transcript
· Interpreter under oath
Self-Authenticating - FRE 902
· Documents under seal
· Certified domestic documents
· Certified Foreign Docs
· Certified copies of public records
· Official publications
· Newspapers and periodicals
· Trademarks
· Notarized Documents
· Certified Copies of Business Records (FRE 902(11) and (12))
· Foreign public documents
Demonstrative Evidence
· Charts
· Demonstrations
· Models
· Physical Evidence
· Note: Demonstrative evidence is prejudicial. Key objection is a 403
Animations vs. Simulations
· Animations: Just shows what the evidence supports
· Simulations: Performs expert function
· Note: Courts are more concerned with simulations because they are used to fill in the gaps rather than merely show what happened
People v. Douglas
Jury Views
· Field Trip! Get on the Bus!
· Jury views are up to the judges discretion
Scientific Demonstrations
· Expert demonstrates principles in court or uses a video
Best Evidence Rule
"Let the document, photo, or video speak for itself"
· Only applies to writings, recordings, and photographs
· FRE 1003: Allows duplicates
· FRE 1004: Originals not required if lost, destroyed, not obtainable or in possession of opponent
Summaries - FRE 1006
· Summaries may be used
· Originals or duplicates need to be available for inspection
· And need to be based upon admissible evidence
Presumptions and Burdens of Proof
Burdens
· Burden of pleading - Belongs to P or Prosecution criminal case
· Burden of Proof:
· Burden of Production: Who has to show up with evidence
· Burden of Persuasion: How much evidence you have to get
· Criminal Case: Beyond a reasonable doubt
· Civil: Preponderance
· Civil (fraud): Clear and Convincing
Presumptions
Requires the trier of fact to presume the existence of the “presumed fact” from proof of a “basic fact” (it’s the court telling the jury how much weight
they should be giving the evidence)
Civil Cases - FRE 301
· Rebuttable presumption = Arguable
· Irrebuttable (conclusive) Presumption
Inferences
· Deriving fact from other fact
· Basis for circumstantial evidence
· Example:
· Street is wet
Infer it rained
Criminal Cases
· D is presumed innocent
· No irrebuttable presumptions
· Burden can be put on defense to prove affirmative defense
· Inferences ok, but not presumption of intent
Sandstrom v. Montana
Facts: D confesses to killing V. Charged with "deliberate homicide". D now argues that the jury instruction "The law presumes that a person intends the ordinary consequences of his voluntary acts" violates 14th A requirement that the prosecution prove every element of a criminal offense beyond a reasonable doubt.
Issue: Is the jury instruction impermissible?
Holding: Yes. It is up to the prosecution to prove that D intended to kill. Not fair to just give prosecution that presumption.
Judicial Notice - FRE 201
Way for courts to make factual findings without the need to admit evidence
Types of Facts
· [image: image46.png]


Adjudicative - Facts needed to prove case
· This is the one we care about
· Evaluative - How to evaluate evidence
· Legislative - Legal Facts
Requirements For Judicial Notice
· (1) Adjudicative Fact
· (2) Not subject to reasonable dispute
· (3) Generally known or capable of accurate and ready determination through sources whose accuracy cannot reasonably be questioned
· Note: In a civil case, judge must instruct jury that if the judge takes judicial notice, it is conclusive. However, in a criminal case, need to tell the jury that it is up to them.
Examples
· Judicial notice that we are in Los Angeles
· Judicial notice that Joey B is president
· Judicial notice that the White House address is 1600 Pennsylvania Ave.
Basank v. Decker
Facts: Persons detained by immigration authorities sude the federal immigration authorities on the grounds that the holding facilities are dangerous facilities due to Covid-19. Asked the judge to take judicial notice of Covid-19 affecting the detainees.
Issue: Are these facts subject to judicial notice?
Holding: Yes. Court could take judicial notice of danger Covid-19 posed for detainees.
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 Privileges
Certain information or communications that may be incredibly relevant, yet are not given to the jury for policy reasons.
History of Privileges
· Congress refused to enact privileges
· Left to the common law
· FRE 502: Inadvertent waivers
Types of Privileges (Federal)
· Attorney-Client
· Psychotherapist-Patient
· Spousal Testimonial Privilege
· Confidential Marital Communications
· Clergy-Pentitnent Privilege
· California: Doctor-Patient
Mechanics
· Choice of Law
· Diversity cases [image: image48.png]


 State privilege law
· Other federal cases
Federal privilege
· Client holds the privilege
· Voluntary Disclosure works as a waiver
· Inadvertent Disclosure can be clawed back
· (1) Did it accidentally
· (2) Took reasonable steps to protect it (password protected etc.)
· (3) When you find out about the mistake you take steps to correct it
Waiver of Attorney Client Privilege - FRE 502
· Waiver must be intentional
· But be careful talking with 3rd parties present
· Putting contents of communications in issue
· Inadvertent disclosure is not waiver if reasonable steps to rectify disclosure
· Can have limited disclosures
Attorney-Client
Confidential communications between lawyer and client regarding professional legal services
Attorney Client Privilege
· Client
· No formal agreement or retainer required
· Attorney
· Reasonably believed to be authorized to practice law
· Professional Legal Services
· Must be "legal" services
· Communications
· Communications either way are covered
· Written or oral
· Does NOT cover attorney observations or physical evidence
· Confidentiality
· No 3rd party unless working for lawyer
· Client owns the privilege
· It lasts forever
Tipsy Client Example
· Physical observations are not communications
· So if yoru client comes to you drunk and smelling of alcohol and says I just robbed a bank here is the gun I used
· The part thats covered is "I just robbed a bank"
· Can still be made to testify that client came in visibly drunk
· The gun can be used as evidence, best to anonymously send to police station
Who is Covered by the Privilege
· All persons used by lawyer to assist with legal work
· Maybe accountants, maybe experts
· Accountants are generally covered if working for lawyer but if accountant works for client on the side then not covered
Leaks and Eavesdroppers
· Generally, do not lose privilege for eavesdropper so long as reasonable precautions
· Inadvertent disclosures
· Inadvertent disclosures do not constitute waiver is reasonable steps are taken to prevent disclosure and rectify error
Privilege in Unique Contexts
· Some courts have held that attorneys may not claim privilege on behalf of government clients, at least with respect to criminal wrongdoing
· When government comes knocking on the corporate door, everyone is
privileged
Upjohn v. United States
Facts: Corporation suspected of bring foreign officials. The IRS sought questionnaires that Upjohn's corporate counsel, as part of an internal corporate investigation, sent to "All foreign general and area managers" asking them to report any payments made by Upjohn or its subsidiaries to foreign officials. Upjohn claimed that the questionnaires were covered by the attorney-client privilege.
Issue: Are all the corporate employees covered by the attorney client privilege?
Holding: Yep.
Corporate Clients
· Lawyer represents entity, not individual employees
· Upjohn warnings:
· Tell employees that corporation might point finger at them
Exceptions to Coverage Under Attorney-Client Privilege
· Communications in furtherance of crime or fraud are not privileged
· Malpractice action against lawyer
· Suing client for fee
· Document attested by lawyer [?]
· Identity of client
Crime-Fraud Exception
· Privilege does NOT apply if go to lawyer with help to commit future crime or fraud
· Step 1: Prima facie case of crime-fraud
· Step 2: Were communications made pursuant to fraud
Legal Services
· Not Legal services:
· Business advice
· Accounting
· Tax Planning
· Advising client of court dates
Client Identity
· Generally, identity of client is not privileged
· Amounts paid by client Not privileged
· Exception: Baird Link - If prosecution lawyer is the last link between police finding out who did it, then lawyer can keep that confidential
Work Product "Privilege"
· Not absolute privilege
· Case-by-case
· Covers lawyer's strategy and thought processes
· Materials prepared to help attorney
· Warning: Do not show other people
Marital Privileges
Two Privileges:
· (1) Testimonial Privileges
· (2) Confidences Privileges
Testimonial Privileges
· While spouses are still married
· Cannot force spouse to testify against other spouse
· If spouse wants to testify against other spouse than they may do so
· Privilege belongs to both, and either one may waive
· There are exceptions for crimes against spouse or children
Trammel v. United States
Facts: Husband and wife trafficking drugs. Wife gets caught. Prosecutor strikes deal to have her testify against husband.
Issue: If the husband objects, may the wife still testify? Holding: Heck yeah.
Confidences Privileges
· Applies only to confidential communications
· Extends beyond marriage
· Non-Testifying spouse can invoke
Exceptions
· Communications designed to aid ongoing or future crime
· Spouse charged with crime against other
· Civil case between spouses
Psychotherapist-Patient
· Applies to confidential communications with social workers
Doctor-Patient
· No federal common law privilege
· Protected in CA
Privilege Against Self-Incrimination
· 5th A
· Only natural persons
· Testimonial Only
· Criminal vs. Civil cases
· Drawing adverse inferences
Testimonial Only
· Disclosing content of the mind
· Does NOT apply to physical characteristics
· Fingerprints
· Blood samples
· Voice
· Appearance
· Handwriting
Important Rules
· Prosecution cannot call D to be a witness
· Prosecution cannot comment on D's failure to testify
· This is called Griffin Error
· Reversible error
Subpoenas to D
· Can invoke privilege
· But "Use/Statutory" immunity overrides the privilege
United States v. Hubbel
Facts: The documents are not privileged, but the procuring and givign of them to the prosecution is privileged.
