EVIDENCE – GOLD FALL 2023
CHAPTER 1

SAVING ISSUES FOR APPEAL

FR 103: Rulings on evidence

· (a)(1): attorney must timely object or move to strike and state grounds for objection, unless clear from the context
· Even if grounds are incorrect, court may grant motion to strike
· (a)(2): if evidence excluded, offering party must make offer of proof (explain to judge what substance of excluded evidence would be)
· Judge may change their mind and admit
· (e): even if claim was not properly preserved, court of appeals may reverse if plain error affecting a substantial right (trial judge should have realized evidence was plainly inadmissible)
· Record has to clearly show what error was
CHAPTER 2

COMPTETENCY TO TESTIFY

FR 601: everyone is competent to be a witness except…

· FR 605: judges at trial

· FR 606: jurors 

· (a): at trial

· (b): during an inquiry into the validity of the verdict/indictment, except

· 606(b)(2): extraneous prejudicial information (member on jury googles something, visits crime scene, etc.), outside influence (threat/bribe), mistake (clerical error)

· Constitutional exception: racial bias 

· Hypnotized people: hypnotized D has constitutional right to testify on their own behalf (unless testimony would be so unreliable as to overcome that right)

· CEC: in criminal case, testimony of hypnotized witness is permitted for things the witness remembered before being hypnotized 
FR 603: person must take oath OR make affirmation of truthfulness 

PERSONAL KNOWLEDGE

FR 602: need for personal knowledge

· Lay witness may testify to a fact only if evidence is introduced sufficient to support a finding that witness had personal knowledge 
AUTHENTICATION

FR 901: to authenticate physical evidence, you must prove it is what you claim it to be

· 901(a): burden of proof = sufficient to support a finding
· Judge decides whether evidence is sufficient to demonstrate that’s what evidence is, and if so then lets the jury hear the evidence; then jury can do what they want with the evidence and ignore it if they don’t think its authenticated/relevant

· 901(b): how to authenticate

· Testimony of witness w/ knowledge
· Nonexpert opinion about handwriting based on familiarity w/ it that was not acquired for the current litigation
· Comparison by expert witness or trier of fact

· Distinctive characteristics 

· Opinion about a voice

· Evidence about a telephone conversation: evidence that call was made to number assigned at the time to particular person/business and circumstances show that person answering phone was one called or call related to business reasonably transacted over telephone
· Evidence about public records 

· Evidence about ancient documents or data compilations 

· If admitting results of a machine (like radar gun or breathalyzer) ( admit evidence that explains that the process produces accurate results (data or expert)

· Judge can take judicial notice 

902: evidence that is self-authenticating

· Domestic public documents that are signed and sealed OR signed and certified

· Foreign public documents

· Certified copies of public records

· Official publications

· Newspapers and periodicals 

· Trade inscriptions (logos)

· Acknowledged documents 

· Certified records of regularly conducted activity

Authentication by chain of custody: evidence must be the very item in question to be relevant

· Must be in continuous safekeeping of one or more specific persons beginning with the event that connects that evidence to the case and continuing to the moment the evidence was brough to court 

· Don’t need to prove chain of custody if evidence is distinguishable (ex. Gun w/ police officer initials)

BEST EVIDENCE RULE

FR 1002: If testifying about the content of a writing, photograph, or recording, the original is needed

· A witness cannot just testify to the contents of a writing/photograph/recording w/o providing the original

· Ex. Witness testifies that there was a business card with defendant’s name on it ( objection: best evidence rule, prosecution must produce the business card with defendant’s name on it

· Ex. Defendant introduces video of themself at equestrian competition to prove they were not at a scene of an accident ( best evidence rule does not apply b/c Defendant is not testifying about the content of the video, just the fact that it was taken
FR 1003: a duplicate is admissible to the same extent as an original unless there is a genuine question about its authenticity or other circumstances make its admission unfair

FR 1001: definitions

· 1001(a): writing = letters, numbers, words, or equivalents set down in any form

· 1001(d): original = writing itself or any counterpart intended to have the same effect as the original; original of electronically stored information includes a printout of the information that accurately reflects the electronically stored information 
FR 1004: exceptions--don’t need original (or duplicate) if:

· all originals are lost/destroyed (and not by proponent acting in bad faith)
· original cannot be obtained by any available judicial process

· party against whom original would be offered had control of original and notice it would be used and fails to produce it

· not closely related to controlling issue
Secondary evidence: evidence that is not the original version

JUDICIAL NOTICE

Legislative facts (law/policy) ( judge’s discretion

FR 201: judicial notice of adjudicative facts

· Adjudicative fact: facts about particular event that gave rise to lawsuit and help explain who did when/what/why/where/how or explains motive

· (b): court may judicially notice a fact if it is generally known w/i jurisdiction and can be accurately and readily determined from sources whose accuracy cannot be reasonably questioned 

· (c): court can take judicial notice on its own or it MUST take judicial notice if party requests it and court is supplied w/ necessary information

· (f): in a civil case, court must instruct jury to accept noticed fact as conclusive; in criminal case, court must instruct jury that it may or may not accept noticed fact as conclusive 

Note: importance of facts to claim/defense does not affect propriety of taking notice

FR 106: completeness doctrine—if written of recorded statement, adverse party may require introduction of any other part of the statement that in fairness ought to be considered at the same time (even if hearsay)
· CEC: also applies to verbal statements 

CHAPTER 3

RELEVANCE

FR 401: evidence is relevant if it has any tendency to make a fact any more/less probable and the fact is of consequence in the action (extremely easy to satisfy!)
CEC: any evidence offered to prove an undisputed fact is not relevant 

Note type of damages requested

· Ex. D saying “I’m rich” is not relevant if P is only requesting compensatory damages, but is relevant for punitive damages

Old Chief: does evidence provide additional “evidentiary richness” that cannot be provided through stipulation? 

· If yes ( evidence is still relevant despite stipulation

· If no ( not admissible if prejudice outweighs probative value

D was charged w/ felon in possession of a firearm, had previous felony for assault with a deadly weapon. D offered to stipulate to felon statute. Court says b/c of stipulation, nature of prior felony was irrelevant b/c it doesn’t add any “story-telling” value.  

PRELIMINARY QUESTIONS OF FACT

104(a) preliminary facts

· Decided by judge
· Burden of proof = preponderance of the evidence
· Judge can look at anything, even inadmissible evidence 
104(b) preliminary facts

· Jury decides 
· Burden of proof = sufficient to support a finding
· Court may instruct jury to determine whether the preliminary fact exists and disregard the proffered evidence if they find the fact to not exist
CHAPTER 4

Definition of Hearsay:

FR 801:

a) Statement – assertion of truth

b) Declarant – human that can be cross examined (not animal or machine)
c) Hearsay if:

a. Out of court statement (made while not testifying at current trial)

b. Offered to prove truth of the matter asserted

c. If false, would mislead the jury

FR 805: hearsay within hearsay is not admissible unless each level is exempt/falls under exception
General notes:

· Hearsay only applies to human declarants!! (ex. Statement produced by machine ( not hearsay)

· Hearsay is not discretionary, it is a categorical rule 

· Nonassertive conduct ( statement 

· 104(b) question of preliminary fact 

· If using statement for purposes of impeachment/credibility (not whether to show statement is actually true) ( not hearsay
· “I am Elvis” ( not hearsay
· “I believe I am Elvis” ( hearsay

· Don’t confuse hearsay within hearsay and personal knowledge 

· If declarant states they will do something, and then does that action, the action itself may become an assertive statement

· Newspaper reviews are assertions of knowledge 

· Questions may contain assertions 

· If statement is only relevant if true ( offered to prove truth of matter asserted

Not hearsay:

1. Independent legal significance 

· Ex. “I accept your offer”

· Ex. Libel – the defamatory statement has independent legal significance 

· Ex. Decision by corporate board of directors 

· Declarant must be the person making the statement, or else there is a double-layer hearsay problem

2. Circumstantial evidence of declarant’s state of mind 

· Ex. Statement is offered to prove that someone is aware of something, not whether that thing is actually true (ketchup spill problem)

· Goes with impeachability/credibility 

· Watch out for “I believe”, “I intend”, etc. ( this will be direct evidence if used to prove state of mind, and will be hearsay

·  Direct statement of then existing state of mind is hearsay

· If declarant is testifying about distinctive markings/information they wouldn’t have known unless the crime was true, probably circumstantial evidence of state of mind

·  Ex. V testifies D kept him trapped in a container w/ a certain serial number. D attacks V’s credibility. P admits statement that in interview w/ police, V described container that matches the exact one D has. Admitting this to prove that V was trapped in a container w/ that appearance is hearsay, but can be admitted to prove that V has knowledge of a container of that exact appearance

· Factors: description is unique, little change that declarant obtained the knowledge other than from the circumstances alleged in the case, and declarant testifies 

3. Proof derives from the fact that a statement was made 

· Ex. Using the fact that declarant made a statement to prove that declarant was alive at the time the statement was made 

· Ex. Using statement to prove that declarant speaks the language 

Hearsay Exemptions
FR 801(d)(2): party admission

Don’t need personal knowledge to make admission!

1. Statement by party 

2. Offered by opponent against that party

801(d)(2)(B): adoptive admission

· Silence may qualify if a reasonable person would speak up under the circumstances if they disagreed (104(a) preponderance of the evidence standard)

801(d)(2)(C): authorized admission

· High level position (CEO, board member), or someone authorized to make statement on behalf of party (ex. Publicist)

801(d)(2)(D): agent/employee admission

· Any employee of company 

801(d)(2)(E): co-conspirator party admission

1. Conspiracy

2. Declarant and party are members of conspiracy

3. Statement made during conspiracy 

4. In furtherance of conspiracy

· Proposal to begin conspiracy is not in furtherance of conspiracy 

· Statement alone is not sufficient to prove conspiracy
In CA there are no hearsay exemptions, just exceptions!!!

Notes:

· Exception to personal knowledge requirement 

· Completeness doctrine (FR 106)
· CEC 356 – requires more context 

· 104(a)

· Employment status only matters at time statement was made 

· Agent/employee must be acting within scope of employment 
· Doesn’t matter whether party was actually charged w/ conspiracy for co-conspirator party admission to apply

CEC § 1222 – authorized admission
· Sufficient to support a finding standard 

CEC § 1224 – agency/employee admission

· Agent/employee must be cause of liability 

CEC § 1223 – co-conspirator party admission

· Timing element is broader (statement may be made prior to or during conspiracy) 

FR 801(d)(1): declarant witness’s prior statements

· 801(d)(1)(A): prior inconsistent statement

· If declarant testifies in court and is subject to cross examination about prior inconsistent statement ( not hearsay

· Prior inconsistent statement must have been made under oath

FR 801(d)(1)(C): identification (identifies person as someone declarant perceived earlier) 
· must actually be identification, not a description

· ex. Telling police to chase certain person, identifying someone out of a lineup or photo line-up 

· declarant must be available at trial for cross examination

· pg 179 #3: witness who made identification doesn’t actually have to testify about the identification, as long as they are testifying about something at trial

· must be definitive (can’t say defendant looks like person who caused accident)

Prior inconsistent statement notes:
· 2 issues:

· Procedural requirements (FR 613(b) if using extrinsic evidence)

· 613 requires that declarant be given opportunity to explain or deny (ex. 184 #2)
· Which purpose is it relevant for

· If offered just for purposes of impeachment, not hearsay (not being offered to prove truth of matter asserted)

· Statement doesn’t need to have been made under oath at proceeding/depo
· Offered to prove truth of matter asserted (or truth and impeachment), use 801(d)(1)(A)

· Inconsistent statement must have been made under oath at proceeding/depo 
· Not remembering something does not create inconsistency (and not relevant for impeachment b/c doesn’t show unreliability), unless statements are made close in time

CEC 1235 – hearsay exception for prior inconsistent statement 

· doesn’t have to be made under oath!! 

· Admissible for all purposes

Hearsay Exceptions:
803 exceptions: apply whether or not declarant is available as witness
· 803(1): present sense impression

· 3 elements: (1) event/condition, (2) statement relates to event/condition, (3) declarant made statement while or immediately after perceiving event/condition
· CEC 1241: offered to explain conduct of declarant while declarant is engaged in conduct 
· 803(2): excited utterance 

· 3 elements: (1) exciting event or condition, (2) statement relates to event/condition, (3) declarant under stress of excitement 

· Look at verb used/punction mark

· Doesn’t depend on timing 

· 803(3): then existing state of mind, mental/emotion/physical condition
· External facts are not within the exception

· Cannot be backwards looking

· Can be forward looking (“I plan on…”)

· If implicates intentions/conduct of another person, courts will take out the part about the other person (ex. “Joe and I are going to the movies tonight” ( “I am going to the movies tonight.”)
· “I am planning to drop something off at Joe’s house” is okay b/c it doesn’t implicate Joe’s intentions/conduct

· CEC 1250: then existing mental or physical state (same as FR); if backwards-looking, declarant must be unavailable (different than FR!!)
· 803(4): statement made for medical diagnosis/treatment 
· Applies to past or present symptoms 

· Doesn’t matter who makes statement 

· CEC 1253: only allows statements for medical diagnosis/treatment of minor who is describing child abuse or neglect 

· Can describe general cause, but statements attributing fault will be redacted
· 803(5): recorded recollection exception
· Used to refresh witness’s memory at trial

· Requirements: (1) witness must once have had PK, (2) witness must now not remember well enough to testify, (3) record must have been made/adopted by witness when fresh in memory 
· Can only be offered to prove what is in the recording (ex. Can record witness statement to police, but cannot use to prove what actually occurred) 

· FR 612 foundational requirements: must produce recorded recollection and let other side examine it and cross exam witness about it (applies to anything used to refresh the witness’s memory)
· Opponent may offer into evidence as an exhibit 

· Recorded recollection can be anything 

· 803(6): business records exception
· 803(6)(A): made at or near time of occurrence of matters set forth by someone or communicated by someone w/ PK

· 803(6)(B): kept in course of regularly conducted business activity

· ex. Driver fills out form every time package is delivered

· documents created for purposes of litigation ( NOT regularly conducted business activity

· 803(6)(C): making record was regular practice of activity

· Ex. Drivers are asked to take customer satisfaction surveys for one day ( making record is NOT regular practice of activity

· 803(6)(E): no indication of untrustworthiness 

· Applies to companies, businesses, nonprofits, etc.
· 807(7): absence of business records exception (absence of something isn’t a statement)
· 803(8): public record exception
· If can’t get evidence admitted under this exception, can’t get admitted under 803(6)

· 803(8)(A)(i): sets out office’s activities (payroll, employee handbook, etc.)

· 803(8)(A)(ii): matter observed under legal duty to report

· EXCEPTION: police reports offered by prosecution in criminal case 

· Confrontation clause 

· 803(8)(A)(iii): factual findings from legally authorized investigation

· EXCEPTION: offered by prosection in criminal case

· Confrontation clause (ex. Can’t offer coroner’s report, coroner has to testify)

· Circumstances must indicate trustworthiness 

· 803(10): absence of public record exception (absence of something isn’t a statement)
· 803(13): family records
· Includes statement/fact about personal/family history contained in record such as Bible, genealogy, chart, engraving on a ring, inscription on a portrait, or engraving on an urn or burial marker

· 803(21): reputation evidence
· Pay attention to what reputation is being used to prove to decide whether it is hearsay but admissible or not hearsay at all

· Ex. D offered V’s reputation of violence to prove that V is a violent person ( hearsay, but admissible under exception

· Ex. D offered V’s reputation of violence to prove that D acted in reasonable belief of fear ( not hearsay, offered to prove circumstantial evidence of state of mind/effect on the listener

· 803(22): convictions
· Judgment must be after a guilty plea or verdict (not no contest)

· No exception for acquittals or pending appeals 
· Only for felonies 

· If offered by prosecutor in criminal case for purpose other than impeachment, judgment must be against defendant 

804 exceptions: apply only if declarant is unavailable 

· When 804 applies: privilege, refusal, not remembering, death/illness, reasonable means to procure attendance (issuing a subpoena) 

· 804(b)(1): former testimony exception
· Testimony given in earlier proceeding or deposition

· Requirements: party statement is offered against had opportunity to examine and motives are similar (note—there is no cross examination at a grand jury proceeding) 
· If civil case: testimony can be offered against predecessor in interest 

· CEC 1292: similar interest 

· Doesn’t have to be offered in the form of a transcript; can have witness in courtroom recount what was said (doesn’t violate best evidence rule b/c not testifying about the contents of a writing, testifying of what she heard personally)
· 804(b)(2): dying declaration
· Only works for civil or homicide cases

· Statement must be about cause/circumstances of death 

· Out of court declarant must believe death is imminent

· CEC 1241: declarant actually has to die

· Probably admissible over confrontation clause

· 804(b)(3): statements against interest
· Reasonable person in declarant’s position would only make statement if they believed it was true since it is contrary to their financial/legal interests

· Must be corroborated as trustworthy if offered in a criminal case that would expose declarant to liability
· CEC 1230: broader than financial/legal interests; also includes reputation

· If statement is partially against interest and partially self-serving, courts will redact the self-serving portion

· 804(b)(6): forfeiture by wrongdoing 
· If person whom statement was to be offered against caused the unavailability of the witness 

· Actor’s conduct that procured unavailability of declarant was committed for the primary purpose of preventing declarant from testifying (ex. In murder case, can’t admit every statement made by V under forfeiture by wrongdoing)

FR 807: residual exception

· If hearsay doesn’t fit in to any of the exceptions, court may admit the hearsay if it seems trustworthy and is more probative than any other evidence on the point (necessary)

Confrontation clause: if evidence offered against defendant in criminal case, defendant has right to confront witness

· Test: confrontation clause will make inadmissible an out of court statement offered against accused IF (1) declarant doesn’t testify, (2) statement is testimonial, (3) defendant had no previous opportunity to cross examine declarant about the statement

· Testimonial: testimony in other proceeding/deposition, police forensic test, statements collected by police to build case against prosecution (but not to deal w/ ongoing emergency)

CEC 1370: threat of infliction of injury (explains physical injury, declarant unavailable, made near time of injury, under circumstances indicated trustworthiness, statement recorded)

· OJ exception: think 911 call 

CEC 1251: statement of declarant’s previously existing mental or physical state, only applies if declarant if unavailable 

Chambers v. Mississippi: excluding certain types of hearsay when they could have been admitted under an exception can violate a criminal defendant’s due process rights 
· Excluded evidence appeared to be trustworthy/reliable

806 – statement can be used to impeach someone even if they aren’t testifying

· Doesn’t have to comply w/ foundational requirements of 613 if hearsay declarant isn’t in court 

Chapter 5

Character evidence: makes a generalization about someone and conveys a moral judgment

Permissible uses of character evidence to prove conduct:

1. Prove character when character itself is an essential element of charge, claim, or defense (when “character is in issue”)

· only applies in civil cases

· Examples: negligent entrustment, defamation, child custody cases, loss of consortium 

· If not element of case ( FR 404(a)(1) applies 

2. Criminal defendant chooses to introduce evidence ( look at FR 404(a)(2)
3. Sexual assault ( FR 412, 413, 414, 415
· Doesn’t matter whether resulted in criminal conviction

· 104(b) question of preliminary fact 

· Court not required to introduce this evidence, can still weigh probative value 

· Can have witness testify, don’t need to introduce the actual convictions (since admissible whether or not there was a conviction)

4. Truthfulness of witness

FR 404(a)(1): character evidence may not be used to prove conduct

FR 404(a)(2): exceptions for criminal cases

· 404(a)(2)(A): D can introduce pertinent evidence of his/her own trait

· Prosecution can rebut 

· 404(a)(2)(B): D can introduce evidence of victim’s trait 

· Prosecution can rebut + offer evidence about D’s same trait 

· CEC: prosecution can only offer evidence about D’s trait of violence 

· 404(a)(2)(C): in homicide case, if D offers evidence that victim was first aggressor, this opens victim door and prosecution can offer evidence that victim was peaceful 

FR 412: in sexual assault cases, cannot admit evidence of victim’s sexual history/predisposition 

· 412(b): exceptions in criminal cases

· (A): other physical evidence of alleged assault

· (B): victim’s prior consensual sex w/ D

· (C): evidence whose exclusion would violate D’s constitutional rights

CEC 1106: D can only admit evidence of victim’s sexual conduct w/ others if victim opens door first (harder for 412(b)(B) exception to apply)

FR 413: in criminal case where D is accused of sexual assault, evidence of any other sexual assault may be admitted
FR 414: in a child molestation case, evidence of any other child molestation can be admitted
FR 415: civil case for sexual assault, can admit evidence of other sexual assault (includes child molestation)
If character evidence is admissible, what form of evidence can be used to prove character?

FR 405: 3 different forms of character evidence

· Opinion (direct exam)

· Reputation (direct exam)

· Specific instances of conduct (cross exam only)

· Can only be used in direct exam if trait is element of case

· Can’t be used to infer character, only to undermine witness’s testimony 

· Must have good faith belief that specific instance occurred 

· FR prefer opinion/reputation evidence

· Cannot use extrinsic evidence

· Doesn’t say anything about redirect exam

· CEC: can use any form for direct or cross exam 

Evidence of past crimes (bad acts) or other acts
Can still be used if bad act occurred after alleged time of charged crime to prove any MIMIC facts

404(b)(1): cannot use evidence of past crimes or bad acts to prove conduct 

404(b)(2): can use evidence of past crimes or acts to prove MIMIC facts

· Motive, identity, mistake/accident, intent, common plan or scheme (not inference of character)
· Doctrine of chances: can admit prior events to show improbability of D’s claims (evidence becomes relevant on a non-character basis)
Applies to both civil and criminal cases 
Can be introduced by plaintiff or defendant 

To determine whether act occurred ( 104(b) (since act not relevant if not committed by D)

Still subject to FR 403 (can use evidence of past crimes/acts to prove MIMIC facts)

Huddleston v. United States: question of whether the bad act occurred is a 104(b) question of preliminary fact (sufficient to support a finding standard)

· Even if no conviction, still satisfies sufficient to support a finding standard 

Habit/Routine Evidence

FR 406

· Applies to people or organizations
· Don’t need eyewitness 
Notes:

· Single digit occurrences ( not enough for habit 
· If not enough for habit, proper objection is relevance 

· Must be somewhat specific

Evidence of Similar Events

Evidence of similar events is admissible to show a dangerous condition if the events occurred under substantially the same circumstances as those involved in the present case

Chapter 6

FR 407: rule excluding evidence of subsequent remedial measures 

· Policy reason: encourage people to fix things

· Evidence that D subsequently fixed something cannot be used against them (lightbulb example) 

· CAN be offered to prove: (1) impeachment, (2) prove ownership/control, (3) feasibility of precautionary measures 
· CEC § 1151: narrower exception, only excluded for purposes of proving negligence/culpability

FR 408: compromise offers and negotiations

· (a)(1): offers to settle a case are inadmissible evidence

· (a)(2): conduct/statements made during negotiations are inadmissible 
· Policy reason: we don’t want evidence rules to discourage compromise and we want parties to settle cases 
· Must actually be disagreement on liability/entitlement of damages 
· Only applies to prove/disprove validity of claim
· (b): exceptions – can be offered to prove bias or show effort to obstruct criminal investigation/prosecution 

· Can be used to show Mary/Carter agreement (secret settlement agreement between P and D in multi D case where settling D continues to be party in exchange for financial)
· Can’t be used to prove claim 
FR 409: offers to pay medical expenses

· Policy: encourage accident victims to get medical attention

· Different than 408 b/c only excludes actual offer, not other statements made in connection

· Party making offer can’t ask for anything back (then becomes FR 408)

· Only excludes actual offer, not things said before/after

CEC §1160: expressions of sympathy/benevolence are inadmissible 

CEC §1152: covers compromises and humanitarian payments (FR 408/409)
· Broader than 409 b/c covers everything said in connection w/ offer 
FR 410: pleas, plea discussions, and related statements

· Policy: encourage plea bargains

· inadmissible:

· (a)(1): guilty plea that was later withdrawn 

· (a)(2): no contest (not admitting guilty but not contesting charge)

· (a)(3): anything D says in hearing w/ judge when determining whether they want to enter guilty plea 

· (a)(4): statement made during plea discussions 

· Prosecution can request that D waive rights under FR 410 to a certain extend as condition of plea bargain 

· If guilty plea led to judgment, FR 410 does not apply 

· Can’t offer to make plea deal w/ arresting officer

FR 411: excludes evidence of liability insurance 

· Can be admissible to prove ownership/control or show bias 

· Only excludes evidence of liability insurance when offered to prove negligence/wrongful conduct 

Chapter 7

Mode of Witness Examination

FR 611: mode and order of examining witnesses and presenting evidence
· 611(b): proper scope of cross examination
· Must stay w/i scope of subject matter covered under direct exam

· If want to talk about other things, must ask court for permission 

· Question is considered w/i the scope of the direct exam if it relates to credibility of the witness 
· 611(c): leading questions
· On cross exam you can ask leading questions

· On direct exam, typically cannot ask leading questions

· Can ask leading questions on direct exam if adverse party

· Can ask if hostile witness (not answering questions or related to adverse party)

· Proper if necessary to develop witness’s testimony (ex. Witness is having memory problems)

Various objections:

· Argumentative (ex. “you expect the jury to believe that?”)

· Compound question: can only ask one question at a time

· Assuming facts not in evidence: assumes fact that isn’t proven while asking another fact (ex. “Are you still beating your wife?”)
· Asked and answered: same attorney can’t keep asking same questions 

Impeachment 
3 step approach:

1. Source of impeachment? (from mouth of witness you are impeaching or some other source i.e. extrinsic)

2. If extrinsic, is it admissible given the technique of impeachment being used? (covered by rules or not covered by rules)
3. Given the method of impeachment being used, are there any foundational requirements?

FR 607: any party may impeach the witness, including the party who calls the witness 

US v. Hogan: can’t use 607 to get around hearsay rules 

· Can’t put witness on stand for purposes of impeachment to get jury to hear prejudicial information 

· Requires good faith 

· If prior inconsistent was made under oath ( still admissible for all purposes since not using 607 to get around the hearsay rules 

Impeachment by methods not covered by common-law/statutory rules

· Witness’s opportunity/capacity to observe, memory, narration, appearance, demeanor
· Bias/motive/interest

· Contradiction 

· Membership 

Rules regarding: character for truthfulness (ex. “D is a liar”), criminal convictions, religious beliefs 

US v. Abel: proof of witness’s bias is almost always relevant and evidence of such bias can be proven through extrinsic evidence 
· Foundational requirement: witness must have opportunity to explain or deny 

FR 610: evidence of religion is not admissible to attack credibility by nature of beliefs
· Evidence of religion can be used to prove motive or bias
Contradiction evidence:

Extrinsic evidence to contradict is not admissible if goes to a collateral matter
Collateral matter: some fact not directly at issue in the case and says nothing about credibility of witness except to contradict 

Character for truthfulness:

FR 608:

· 608(a): reputation for having truthful character
· Character for truthfulness must be attacked first

· 608(b): extrinsic evidence not admissible to prove specific instances to support/attack character for truthfulness 
· Can ask witness directly about specific instances on cross exam if probative of character for truthfulness/untruthfulness of:
· (b)(1): the witness

· (b)(2): another witness whose character the witness being cross-examined has testified about

FR 609: impeachment by evidence of a criminal conviction (cannot be used to prove conduct unless element of crime, sexual assault, or D opens the door first)
· 609(a): types of criminal conviction admissible to impeach witness

· (1): punishable by death or conviction over 1 year (all felonies)

· Civil case or criminal case if witness is not defendant ( admissible unless excluded by 403
· If witness is criminal defendant (  only admissible if probative value outweighs prejudice 

· (2): crimes involving lying – perjury, fraud, forgery

· MUST be admitted – no 403 balancing!!! (unless conviction is older than 10 years)
· 609(b): limits on using evidence if 10 years have passed
· Probative value substantially outweighs prejudice

· Proponent gives adverse party notice and opportunity to contest its use

Luce: judge does not have to determine 609 issue before trial since balancing requires the specific situation ( in order to preserve issue for appeal of whether court committed error by allowing prosecution to offer evidence of D’s prior conviction to impeach, D must subject themselves to that impeachment by testifying at trial
CEC 787: cannot ask about specific instances to attack/support for purposes of showing credibility
CA constitution: right to truth in evidence – in criminal prosecution, all relevant evidence is admissible

· § 352: consider probative value (CA version of FR 403)
· DOES NOT apply to hearsay, privilege, P introducing evidence of D’s character, best evidence rule

· Any conviction can be used to impeach that is relevant i.e. a crime of moral turpitude (lying, violence, theft, extreme recklessness, sexual misconduct – does not include negligence or involuntary acts)

· No rules about old convictions – have to argue probative value
· Civil case: must impeach w/ felonies 

Impeachment w/ prior inconsistent statement

Rules if using extrinsic evidence: cannot go to collateral matter, foundational requirements of FR 613

· For 613, declarant doesn’t have to be given opportunity to explain/deny before statement is introduced, they can be given opportunity after

Prior Consistent Statements (offered to support witness credibility)

FR 801(d)(1)(B)

4 factors for prior consistent statement to be admissible: 

1. Declarant testifies at trial
2. Declarant subject to cross examination 
3. Statement is consistent w/ trial testimony
4. Statement offered to rebut express/implied charge that declarant fabricated/acted from improper motives or rehabilitate credibility
Timeline: CS (admissible) ( B ( CS (not admissible) ( T 
Now since not hearsay, can also be used to prove truth of matter asserted

Chapter 8

Exceptions to personal knowledge requirement: FR 701 and 702 (expert witness and lay witness opinion)
FR 701 (lay witness opinion testimony)
· (a): must be rationally based on witness’s perception (sufficient perception so that it would be rational for someone to draw opinion)

· (b): helpful 

Examples: speed (of conventional automobile), sanity, intoxication, emotions, value of own property

FR 702 (expert witness testimony)

Need 4 things:

· (1): must help trier of fact reach opinion (something jury would not be able to figure out on their own)

· (2): witness must be qualified as an expert

· 104(a) preliminary fact

· Can be qualified by knowledge, skill, experience, training, or education

· Testimony must be within scope of expertise 

· (3): opinion supported by sufficient facts/data

· (4): opinion must be reliable 

· Reliability of scientific evidence (Daubert factors): testing, published and subject to peer review, error rate, accepted as valid science 

· Just have to meet most of them

· 104(a) question for judge 

Can’t offer expert opinion about whether witness is telling truth

CEC: Frye standard for reliability of scientific evidence (principles are generally accepted in that field – “generally accepted” standard)

Kumho Tire: courts may reject expert opinion that appears to be unreliable b/c it fails to consider all the pertinent evidence

FR 703: basis of expert witness opinion testimony

· Facts or data expert personally observed
· Facts/data expert has been made aware of (admitted evidence)
· Expert can base opinion on inadmissible facts/data so long as that is the type of data expert would reasonably rely on in conducting professional lives
( just need one these

Note: if basis of opinion is a subsequent remedial measure, testimony of subsequent remedial measure may be admitted if probative value outweighs prejudice 

FR 704: opinion on an ultimate issue

· (a): not generally objectionable 

· (b): exception – in criminal cases, cannot offer expert opinion about whether D had mental state or condition that is an element of crime/defense

FR 705: expert may state opinion w/o first giving the basis for it, but can be required to disclose on cross examination
Chapter 9
FR 501: FR doesn’t establish privilege, up to courts to recognize

· Watch out for Eerie doctrine (state law privileges can apply in federal court)
· Federal courts can create their own privileges 
Attorney/client privilege: A communication between attorney and client made is privileged in all civil and criminal proceedings unless waived by the client
· Applies to all attorney and client representatives (ex. If P’s attorney refers P to doctor to obtain opinion and doctor sends report directly to attorney, doctor is serving as attorney’s representative)
· Must intend for information to be confidential (objective standard of intent) 

· Must be made to facilitate legal services (even if lawyer doesn’t end up on the case or is fired)

· For corporations: applies if employee/agent is authorized to communicate w/ lawyer on behalf of corporation (no privilege for witnesses who happen to be employees)

· FR: privilege is immortal

· CEC: privilege lasts until client dies

· Exceptions: services in furtherance of crime/fraud, lawyer sued for malpractice (client puts legal services at issue)
· CEC: exception for when lawyer reasonably believes disclosure is necessary to prevent death/substantial bodily harm

Psychotherapist-patient & social worker-client privilege: communication between psychotherapist and patient, or licensed social worker and client, intended by patient/client to be confidential and made to facilitate rendition of professional psychological services is privileged in all civil and criminal proceedings unless waived by the patient/client
· CEC: does not apply if the psychotherapist has reasonable cause to believe that the patient is a danger to himself or others, and that disclosure is necessary to end the danger
Doctor/patient privilege: California and most states have adopted this privilege (must apply under Eerie doctrine)

· A patient has a privilege to prevent disclosure of information confidentially conveyed to a physician where the patient conveyed the information for the purpose of obtaining diagnosis or treatment and the information was pertinent to diagnosis or treatment
· Includes examinations, lab tests, etc.
· If doctor was hired to testify, not intended to be confidential (but if just hired to help prepare for case, then can still be confidential)
· Must be pertinent to diagnosis/treatment: redact parts of statement made for medical purposes but other parts may be admissible
· Exceptions: (1) patient puts physical conditions in issue (ex. Personal injury case), (2) physician’s services sought to aid in crime or fraud or to escape capture after a crime or tort, (3) case alleging breach of duty arising out of physician-patient relationship (medical malpractice)
· CA: does not recognize privilege in criminal cases
Spousal privilege: testimonial (any subject matter), communications (communications made during marriage) 
· Neither applies in civil cases between spouses or criminal cases where spouse is charged w/ crime against other spouse or their children

· Testimonial privilege

· Only applies in criminal cases (CA: applies in both criminal and civil)

· If refusing testify, doesn’t matter if subject matter happened before marriage 

· Privilege is owned by witness spouse (if want to testify, they can)

· Only lasts during marriage 

· Communication privilege:

· owned by both spouses 

· Applies in both criminal and civil 

