


       Ethical Lawyering Outline 

1) Beginning And Ending Attorney Client Relationship
a) Attorneys Oath - Cal. Bx & Prof. 6068
i) Duty to: Never to reject, for any consideration personal to himself, the cause of the defenseless or the oppressed
b) ABA Model Rule 1.2 - Scope Of Representation
i) (a) A lawyer shall abide by a client’s decision shall consult with the client as to the means by which they are to be pursued. A lawyer shall abide by a client’s decision whether to settle a matter. In a criminal case, as to a plea to be entered, whether to waive jury trial and whether the client will testify.
ii) (b) Representation does not include an endorsement of the client’s political, economic, social or moral views or activities’
iii) Comment - Section 1: Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be served by the legal representation (within the limits of the law and lawyers professional obligations)
iv) Comment - Section 5: Legal representation should not be denied to people who are unable to afford legal services, or whose cause is controversial or subject of popular disapproval; however, representing a client does not mean attorney approves of client’s views or activities 
v) CA: SAME → Subject to Business and Profession Code section 6068 (e) a lawyer may take such action on behalf of the client as impliedly authorized to carry out the representation. 1.2(b) A lawyer may limit scope of representation if reasonable and the client gives informed consent. (including representation by appointment); 
c) Model Rule 6.1 - Voluntary Pro Bono Service
i) Lawyer has responsibility to provide services to those that cannot pay. Should aspire to render at least 50 hours to
(1) People of limited means
(2) Charitable, religious, educational, governmental organization designed to address the needs of persons with limited means
(3) Or provide legal services at a substantially reduced fee
ii) Comment 12 - One of the most rewarding experiences in life to help those disadvantaged; however, this is not intended to be enforced through disciplinary process
d) Model Rule 6.2 - Accepting Appointments:
i) Shall not seek to avoid appointment except for good cause:
(1) (a) representing a client is likely to result in a violation of ethical rules
(2) (b) representing a client is likely to result in unreasonable financial burden to lawyer; or 
(3) The client or cause is so repugnant to the lawyer as likely to impair attorney-client relationship / lawyers ability to represent 
ii) Comment - Section 1: Lawyer not obligated to represent repugnant clients/causes, but does have a responsibility for pro bono services fulfilled by accepting unpopular matters or indigent/unpopular clients
iii) Comment - Section 2 - “Good cause exists if undertaking the representation would result in an improper conflict of interest 
iv) CA: No Equivalent 
e) CA B & P Section 6103
i) A willful disobedience or violation of an order of the court requiring him to do, or not do, an act which should be done in good faith; and any violation of the oath taken, or duties as a lawyer = cause for disbarment or suspension
f) Model Rule 1.16 - Permission to Withdraw:
i) A lawyer must comply with applicable law requiring notice to or permission of Court when ending representation. When ordered by court, lawyer shall continue even if they have good cause to terminate
ii) (b) can withdraw if:
(1) (5) the client breaches a material term of the agreement with the lawyer, and lawyer has given reasonable warning after the breach for time to fix the breach
(2) (5) Client fails to fulfill an obligation to the lawyer and client has been given reasonable warning of withdrawal unless obligation fulfilled
(3) (6) representation will result in unreasonable financial burden on lawyer or has been rendered unreasonably difficult by client
iii) (d) Lawyer shall take steps reasonably practicable to protect the clients interest (i.e., notice, time to obtain other council, surrender property, refund any advance)
iv) Comment Section 9 - must be done even if unfairly discharged by the client, must also take all reasonable steps to mitigate the consequences to the client
v) CA [Same]: cannot withdraw, if required by rules of court, without court’s permission
(1) Must take reasonable steps to avoid reasonably foreseeable prejudice to the rights as the client (i.e., giving sufficient notice to allow retainment of other counsel)
(2) Must promptly release all client materials and property (pleadings, deposition transcripts, evidence and other items reasonably necessary for the client’s representation whether they are paid for or not
(3) Shall promptly refund any part of the fee or expense paid in advance that was not earned
g) CA Rule 8.4.1 - Prohibited Discrimination, Harassment, and Retaliation
i) A lawyer shall not harass or discrimination against persons based on any protected characteristic; or unlawfully retaliate against them when representing, or termination, or refusing the representation
2) Interviewing: Concluding Stages of Initial Meetings 
a) Formalize an Attorney Client Relationship 
i) MRPC 1.5 (2016)/Many JDX suggest signed retainer agreements 
(1) Should identify the scope of atty-cl relationship
(2) Atty should explain to cl before cl reads it; usually at end of initial meeting 
ii) MPPC 1.16 (2016) discussion for when withdrawal of rep is appropriate 
(1) Cite when you explain consequence of failure to pay atty fees
b) Good News, Bad News 
i) Good News Options: 
(1) Decline to provide positive assessments UNLESS you are certain of their accuracy  (extreme position) 
(2)  If you believe cl is incapable of hearing a caveat → emphasize tentative assessments (preferable method) 
ii) Bad News Options: 
(1) To avoid prematurely dashing client’s hopes → delay all negative statements until you are certain of their accuracy (extreme position)
(2)  Convey bad news directly/don’t sugarcoat (preferable method)
(a) Using a label such as “bad” may ensures cl doesn’t distort
(b) E.g., “I realize my answer is not the one you were looking for. It’s a terrible thing to be terminated by a supervisor you don’t respect, especially when you’ve done good work. But I want to be absolutely straight w/ you, as not to give you unrealistic expectations.  
3) Advertising and Solicitation
i) Class Notes: Advertising
ii) First Amendment concerns → advertising is considered first amendment speech; however, Govt’s and state bars have an important interest in regulating 1st amendment speech for attorneys.
iii) General Rule: attorneys can advertise as long as they are not deceptive or misleading
(1) Bar insists that you retain the advertisement for a certain number of years in case challenged
iv) General Rule: Targeted mailing advertisements are allowed (unless the person made it clear they do not want to be contacted.) 
(1) Criticisms of time limits before mailing ads: let outside negotiate a manipulative settlement; want to get information and statements from potential litigants and witnesses as soon as possible.
v) Rules apply to social media
b) Class Notes: Solicitation
i) General Rule: A lawyer cannot hand out fliers of themselves (CA and NY seemingly goes with other person can hire someone to hand out as long as they do not speak on the lawyers abilities, practices)
ii) Rules apply to social media
c) See Model Rules 7.1-7.3; 7.6; 8.4(a)
d) See CA Rules 7.1-7.5 [same]; 8.4[same]; Skim CBPC 6150-54; 6157-6159.2
e) Prospective Clients & Unsolicited Communication: 
i) Model Rule 1.18: duties to prospective clients (PC)
ii) Merely providing an atty’s name & phone number on law firm’s website, standing alone → “does not create a reasonable expectation that the lawyer is willing to discuss a specific client-lawyer relationship.”
(1) Understandable & properly place cautionary statements could avoid misunderstand by website visitor (e.g., “no atty-cl relationship is being formed when a prospective cl submits info”)
(a) Clickwrap suggested requiring PC to agree, 
iii) San Diego Bar held that such communication was not confidential & the atty could continue representing cl adverse to individual in same matter. 
(1) Atty can also use in ensuing litigation, the individual’s admission made in the unsolicited communication. 
f) Duty to take Some Kinds of Cases: 
i) General Rule: A lawyer may reject work for any reason that suits her. However, there are some exceptions: 
(1) Attorney’s Oath in California
(a) Support constitution & laws of U.S. & the state
(b) Maintain respect to courts & judicial officers
(c) To counsel or maintain such actions, proceedings, or defense only as appear to him or her legal or just, except the defense of a person charged with a public offense. 
(d) To employ, the purpose of maintaining the causes confided to him or her means only as are consistent w/ truth, & never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law 
(e) Maintain confidence (except crime-fraud, etc)
(f) To advance no fact prejudicial to the honor or rep of a party or witness, unless required by justice of the cause with which he or she is charged 
(g) Not to encourage either the commencement or the continuance of an action or proceeding from any motive corrupt of passion or interest
(h) Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed 
4) Attorney Fees and Fiduciary Duties 
a) Class Notes: 
i) Fees must be reasonable w/ a laundry of non-dispositive factors:
(1) Time and labor; novelty or difficulty of issues; the skill requisite to perform; loss of opportunity for other employment; the customary fee; whether fee is fixed or contingent; time limitations imposed by client/circumstances the amount involved and results obtained; experience and ability of the attorney; undesirability of the cause; awards in similar cases; casual or regular employment. 
ii) Rules require ethically to do research necessary to be competent
(1) But you shouldn't bill client for this, or disclose that you will have too before accepting 
iii) Billing Fraud v. Expense Fraud
iv) Contingent fees are barred in criminal cases
v) Unethical to agree to representation where money is not enough to do the work competently 
vi) Put virtually any fee in writing; if Charing over $1,000 it must be in writing
vii) Retainer Fee: Money that the lawyer has from a client that basically reserves them for a legal matter should it arise (goes into lawyers personal account)
b) See Model Rules 1.5; 1.8(e); 1.15
c) See CA Rules; 1.5; 1.5.1; 1.8.5; and 1.15
d) See Cal.Bus. & Prof. Code section 6146-6149.5;  
e) See 6210-6212
i) Accounts called IOLTA (interests on lawyer trust accounts) for small sums that are relatively held for small periods are sent directly to organizations that fund legal service programs for under-represented people. 
5) Conflicts of Interest 
a) Respective Authority of Attorney & Client 
i) Allocating Decision-Making Between Lawyer & Client 
(1) Model Rule 1.4 Communication
(a) A lawyer shall: (1) promptly inform the client of any decision or circumstance which client’s informed consent is required; (2) reasonably consult with the client about the means to achieve the clients goals; (3) keep the client reasonably informed about status of the matter; (4) promptly comply with reasonable requests for information
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation 
(c) Comment [1]: Reasonable communication is necessary to allow client to participate effectively in representation
(d) Comment [4]: If a prompt response for information is not feasible, the lawyer, or member of their staff, should acknowledge receipt of the request and advise the client when a response may be expected (goes with all client communications)
(e) Comment [5]: The client should have sufficient information to participate intelligently in decisions concerning the objectives of the representation and the means by which they are to be pursued
(f) CA 1.4 : Virtually Same --Some differences: 
(i) Advise the client about relevant limitation on the lawyers conduct when the clients expected assistance is not permitted by law or the Rules of Professional Conduct
(ii) Should comply with reasonable requests for information and copies of significant documents when necessary to keep client informed
(iii) (c) A lawyer may delay transmission of information if the lawyer reasonably believes the client would likely react in a way that may cause imminent harm to the client or others
(iv) (d) Obligation under this rule is subject to limitations from Protective Orders, NDA’s, or any other limitation under law.
(2) CA Bx & Prof. Code 6103.5: (a) a lawyer shall promptly communicate to client all amounts, terms, and conditions of any written offer of settlement 
(3) Substantial rights:  (traditional view) 
(a) Important or “essential” rights… “affecting the ‘merits of the cause’” or 
(b) “Serious steps” in the litigation 
(c) E.g., decision to settle or dismiss a cause of action, an atty must obtain the cl’s consent before taking either action.
(d) Atty has no independent authority to waive to the right to appeal, to eliminate an essential defense, to dispose of a cl’s property, or to stipulate to a finding of negligence irrespective of the record. 
(e) If no sub right → atty free to act independently 
(f) May also be procedural 
(4) Atty Independent Authority: (traditional view) 
(a) Allows for effective mgmt. of litigation on procedural matters and substantive matter (i.e., legal theories or arguments to be advanced) 
(b) Routine & technician, including those ordinary matters which arise in the course of litigation 
(5) Middle View (§20 , Restatement Third of the Law Governing Lawyers (2000) 
(a) Cl defines the goals of the rep and atty implements then, but each consults w/ the other 
(6) Wausau v. Seeno Construction:
(a) Facts: Wausau (P) issued various insurance policies to Seeno (D),  a real estate developer. Buyers of homes brought claims against D for construction defects. Disagreements between whether claims were covered. 
(b) Issue: Both parties brought mx to disqualify based on alleged breaches of the duties to counsel. 
(c) Holding: Cunis doctrine only applied when there is a conflict of interest between an insured and insurer in the context of a liability insurance policy, where the insurer has a duty to defend the insured against third-party claims. In this case, the dispute was between a surety (P) and principal (D) under a performance bond, which did not involve liability insurance or a duty to defend. 
ii) When the Cl is an Org: 
(1)  MPPC 1.13: when the atty is employed or retained by an organization → represents the organization acting through its duly authorized constituents. 
(a) Comment 1: “[a]n organizational client is a legal entity, but it cannot act except through its officers, directors, employees, shareholders, and other constituents. Offers, directors, employees, and shareholders are constituents of the corporate organizational client.
(2) Atty should define role as counsel to org, diligently identify specific circumstances in which confusion about issue can arise. 
(3) MRPC 1.13(b): When a constituent of the org is “engaged in an action, intends to act, or refuses to act in a matter related the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization.” → atty to proceed with the org’s best interest, including referring the matter to high authority in  the org. 
(4) MRPC 1.13[(f)]: requires atty to provide Miranda-type warnings to constituents of the org “when [the lawyer knows or reasonably should know] that the org’s interests are adverse to those of the constituents [with whom the atty is dealing].”
b) Conflicts Created by Third Party Interference with the Attorney-Client Relationship 
i) Compensation from a Third Party 
(1) Model Rule 1.8: - Accepting Compensation from a 3rd Party A lawyer shall not accept compensation for representing a client from one other than the client unless
(a) The client gives informed consent;
(b) There is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and
(c) Information relating to representation of a client is protected as required by Rule 1.6
(d) CA 1.8.6: SAME 
6) Conflicts Between the Lawyer’s Interests and the Client’s Interest 
a) Model Rule 1.8 - Conflicts of Interest, Current Client Specific Rules
i) (a) a lawyer shall not enter into a Bx transaction with a client or knowingly acquire any pecuniary interest adverse to the client unless:
(1) The transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client AND fully disclosed in understandable writing to the client 
(2) Client, after advised in writing, is given a reasonable opportunity to seek advice of independent counsel
(3) Client, agrees in an informed consent writing, to the essential terms of the transaction and the lawyer’s role in the transaction
ii) (b) a lawyer shall not use information relating to the representation of a client to the disadvantage of the client unless the client gives informed consent (or permitted by these rules)
iii) CA 1.8.1; 1.8.2: SAME
b) Business Transaction with the Client
i) Phillips v. Caron
(1) Facts:  Philips (P) sued atty Carson (D) & his law firm for legal malpractice in connection with personal loans D obtained from P. P had hired D to handle estate of her deceased husband and paid $80k to take care of all legal fees. In addition she also loaned Carson $270k for his financial problems. P in exchange gave her a note and a second mortgage on some AZ property. P also told her to release mortgage of AZ property so he could refinance, but he failed to do so. P never advised her to seek independent counsel for loans. 
(2) Issue(s): (1) Did D while acting as atty and within the scope  and course of the legal partnership of the business and authority, and while acting in a fiduciary relationship, negligently fail to perform those legal duties? (2) Was there a fiduciary relationship with D and individual members of the firm’s partnership? 
(3) Holding: (1) Fiduciary relation doesn’t depend on some technical creation created by, or defined in, law. It may exist under a variety of circumstances. Court agreed that there was a fid relationship between P & D. D’s failure to advise her of the legal ramifications of transactions breached Code of Professional Responsibility. (2) Although no partner in firm told P that D’s action were within his authority as a partner, it was reasonable for P to think so because other lawyers in the firm worked with her and the letters of the loan were on firm letterhead. Court reversed the lower court’s decision D acted outside the firm, also liable. 
c) Interest in the Subject of the Litigation 
i) State v. White 
(1) Facts: White (D) was indicted by the Shelby County Grand  and retained McDaniel (atty)  as his defense counsel. Atty was serving as D’s counsel while serving as  part-time prosecutor for Shelby County.  
(2) Issue(s):  Did the atty’s dual roles in this case created a conflict of interest requiring removal of counsel?
(3) Holding: (1) Attys dual roles in the same county were antagonistic. This created a conflict of interests. Ethical rules required atty to represent the interest of two adverse parties simultaneously  & forced him to attempt to reconcile his duty to vigorously prosecute crime offenses on behalf of the State & his duty to zealously defend the crime defendant. It didn’t matter that he only prosecuted cases in that specific town in the county because there was a close relationship between the town’s prosecutor and Shelby County District Attorney’s office.  (2) Court also disagreed with D’s argument that cl may unilaterally waive any actual or perceived conflict of interest. For a waiver to be effective, it requires each client to consent to the representation & the state did not consent. (3)  Court also disagreed with D that disqualification of atty prejudiced his representation. Indeed, the disqualification is necessary to avoid D’s constitutional right to counsel to fair & impartial representation. 
d) Romantic Entanglements 
i) Model Rule 1.8(j) 
(1) A lawyer shall not have sexual relations with a client UNLESS a consensual sexual relationship exited between them when the client-lawyer relationship commenced. 
(2) CA 1.8.10: SAME → (b) clarifies sexual relations = intercourse or touching of intimate part of another person for purpose of arousal, gratification, or abuse
ii) Akron Bar Association v. Fortado: 
(1) Facts: Fortado was suspended from practice of law for violating MPPC 1.8(j) (prohibiting an atty from soliciting or engaging in sexual activity w/ a client unless a consensual sexual relationship existed prior to the cl-atty rep). Before, Fortado had been previously disciplined for misconduct that bearded no relation to 1.8(j). In a consent-to-discipline agmt (C-D), Fortado admitted the charge & parties agreed to one-year suspension. Panel of Board or Prof. Conduct rejected agmt. 
(2) Issues(s): Did the board err to Fortado’s prejudice by rejecting parties’ C-D saying it lacked merit?
(3) Holding: Court recognized that Gov. Bar R. V(16)(D) proves that C-D  that was rejected “shall not be admissible or otherwise used in subsequent disciplinary proceedings,” however, they noted that nothing stopped parties from reaffirming their stipulations & continuing to advocate for 1 yr. suspension. However, based on the unique facts of this case (lack of evidence of coercion, F’s acceptance of responsibility/full co-op w/ proceedings, & F’s strong character & rep evidence) court sustained 1 year recommendation. 
7) Conflicts of Interest - Conflicts Between Two Clients 
a) Class Notes 1.7 considering a car accident:
i) Do not jointly represent if there is a fair likelihood that one client could be found at fault; need to reasonably consider the potential for conflict and ability to be loyal, confidential, and diligent for each client. 
ii) Need to be able to share information with all clients if the information is material to the representation
(1) A-C privilege will not apply if the relationship breaks down → need to inform clients of this before joint representation. 
b) Model Rule 1.7 - Concurrent Conflict of Interest 
i) A lawyer shall not represent a client if the representation involves a concurrent conflict of interest, one exists if: 
(1) The representation of one client will be directly adverse to another client; or 
(2) There is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.
ii) (b) Lawyer MAY STILL represent IF:
(1) The lawyer reasonably believes they will be able to provide competent and diligent representation to each affected client
(2) The representation is not prohibited by law
(3) Representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation;
(4) EACH AFFECTED CLIENT GIVES INFORMED WRITTEN CONSENT 
(a) Also need informed consent when there is a potential conflict of interest, and must explain the nature of the conflict and possible adverse consequences of the representation
iii) (c)(2): need written consent when a lawyer knows, or should know, that another party’s lawyer is a spouse, or family related, lives with the lawyer, is a client of the lawyer or the firm, or has an intimate personal relationship with the lawyer.
iv) CA: Need written consent from each client in order to represent a client if the presentation is directly adverse to another client in the same or separate matter.
(1) Nor represent a client without informed written consent if there is a significant risk the lawyer’s representation of the client will be materially limited by the lawyer’s responsibilities to or relationships with another client, a former client, or a third party or by lawyers own interests. 
(2) Also need informed consent when there is a potential conflict of interest, and must explain the nature of the conflict and possible adverse consequences of the representation
(3) Comment: Loyalty and independent judgment are essential elements in the lawyers relationship to a client. Undivided Loyalty
c) Multiple Clients in the Same Matter
i) Model Rule 1.8 (g) 
(1) A lawyer who represents two clients shall not participate in making an aggregate settlement of the claims of or against the clients, in a criminal case as to a guilty or no contest plea, UNLESS EACH CLIENT GIVES INFORMED CONSENT → Lawyer must also disclose existence and nature of all claims or pleas to everyone involved.
(2) CA 1.8.7: SAME 
ii) Joint Representation
(1) ABA rules don’t prohibit lawyers from repping two or more clients in a particular matter. 
(2) Policy considerations: 
(a) Interest of clients in certain objectives that are available through joint rep 
(b) Need to protect clients from dangers of joint rep
(c) Desire to preserve lawyer’s rep by avoiding apparent impropriety 
(3) Pros: 
(a) Cost-effective
(b) Maintaining an amicable relationship with co-client
(c) From atty’s perspective: pleasing clients; generating more revenue, eliminating problems from separate rep like communication 
(4) Cons: 
(a) Reduce atty-cl privilege protections
(b) Compromises confidentiality due to atty’s duty to inform all co-clients of all info relevant to rep
(c) Always presents the potential for disqualifying based on conflict of interest, based if clients’ interest diverge atty must withdraw or be disqualified. 
(d) Costs/difficulty of obtaining new counsel if atty withdraws
(e) OG atty’s work cannot be delivered to sub counsel 
(f) From atty’s perspective: loss of potential clients, loss of income, loss of any new potential business (esp. If client is Corp). If forced to withdraw, potential for legal malpractice and disciplinary charges. 
d) Former Client’s Confidential Information/Opposing Former Client in a Substantially Related Matter/Directly Adverse Representation in the Same Matter 
i) State Farm v. K.A.W. 
(1) Facts: (1) W, wife, & daughter were struck by another car while driving rental car. They hired Sheldon firm to represent against other driver. Action was against State Farm, W’s insurer m for uninsured motorist coverage. (2) W filed a separate action against various health care providers for alleged negligent treatment of daughter. Sheldon firm rep in this too. (3) After personal injury case, W added new defendants  which had issued uninsured motorist insurance to W’s employer. (4) W discharged Sheldon because they found W’s negligence might have contributed.   (5) Wife & daughter filed amended complaint adding W as a D. Sheldon rep them wife & daughter in this while continuing to rep W, wife, & daughter in separate medical malpractice action. (6) Petitioners filed mx seeking to disqualify Sheldon, on that grounds that they had confidential info gained during their rep of W, even if W consented to subsequent action. TC said no standing for petitioners because of consent from wife & daughter. 
(2) Issues(s): (1) Did the petitioners lack standing where former cl consented to rep? Can the insurers “stand in the shoes” of their insured for purposes of seeking disqualification for conflict of interest (COI)? (2) Should the Sheldon firm be disqualified because (a) atty-cl relationship and confidences were disclosed & (b) matter in which Sheldon represented the interest adverse to former cl was the same or substantially related to the matter in which it represented the former cl. 
(3) Holding: (1)  Petitioners have standing to request qualification b/c it is not fair or effective if an atty has informational advantage gained in prior relationship. Here, the info can proof W was negligent (i.e., advantage for daughters case). (2) Yes, should be disqualified. They rep W in PI for 2 years, thus a lot disclosed. W could be found liable for daughters accident and malpractice injuries. Thus, W’s disclosed info can be used against him by Sheldon. 
e) Former Judges and Government Employees 
i) Imputed Disqualification & Screening
(1) Model Rule 1.6, comment: legal ethic rules & case law begin with the assumption that attys working together in a single firm share each other’s, and their client’s secrets in confidence. 
(2) Model Rule 1.10(b) - No automatic disqualification for all lawyers with whom a departing atty has been associated with. 
(3) Model Rule 1.10(c) - Most imputed disqualifications can be cured by informed client’s consent. 
(a) Problems when an atty moves from one firm to another. If a cl or former cl of the former firm is involved as an adversary w/ a cl of the new associated firm, both firms can be disqualified. Removing cl w/ consent is unlikely. 
(b) “Ethical Walls”:  screening off the tainted atty (proposed solution ↑).  Largely limited to public officers, gov. Employees, and judges moving to private. 
(c) Model Rule 1.10: authorized screening when an atty moves from one private firm to another, subject to specific conditions, including that the screened atty receives no part of the fee generated from representation, and the provision of written notice regarding the screening to the former client. 
ii) Kirk v. First American Title Insurance Co. 
(1) Facts:  Action brought against First American. Ps repped by Bernheim & Kirk who consulted with Cohen re: case/they gave him confidential info, but Cohen refused consultant position. Cohen then joined firm that rep First American, Sonnenschein. Sonnenschein established an ethical screen around Cohen, issued a firm-wide memo prohibiting Cohen from working on the class actions, accessing related docs, and receiving fees, & prohibited other attys from talking to him about case.  Ps attys said Cohen possessed disqualifying confidential info. 
(2) Issue:  Is vicarious disqualification of a law firm employing an attorney who possesses disqualifying information automatic?
(3) Analysis/Holding: (1) Factors to determine if screening sufficient: (a) timeliness of the screen; (b) physical location of atty; (c) disqualified atty’s receipt of fees for work related to the walled-of matters; (d) protocols precluding access to confidential info; (e) policies & procedures for prohibiting the discussion of confidential matters.  (2) Here, Cohen was prohibited from working on case, precluded personnel from discussing matters w/ Cohen, prohibited Cohen access to relevant files, and Cohen did not receive fees.  Here, the “wall” was sufficient to rebut vicarious disqualification. (case-by-case approach taken by CA courts). 
iii) Cho v. Superior Court 
(1) Facts:  Cho (P) sued Bank (D) in LA superior court. Judge Y (JY) presided. JY held settlement conferences, during which P spoke candidly about strengths and weaknesses of case. While the case pending, JY tried and joined G&J. Then G&J began representing D.  G&J imposed a cone of silence around JY, circulated memo to prohibit others to discussing case with JY.  TC said screening was proper. 
(2) Issue: Should JY and firm be disqualified because JY was privy to the adverse party’s confidences during settlement negotiations while acting as a neutral mediator in the same litigation?
(3) Analysis/Holding: Yes ↑.  CA case law & model rules state atty cannot represent anyone in connection w/ a matter in which the atty participated personally & substantially as judge, arbitrator, or other adjudicative officer UNLESS all the parties to matter give consent. The screening would’ve been sufficient if JY wasn’t an adjudicator. However, standard is heightened when atty was privy to parties’ confidences during settlement conferences. No amount of screening would ever be sufficient to prove confidential info wouldn’t be used.  (Policy considerations important). 
iv) Goldberg v. Warner/Chappell Music: 
(1) Facts:  Goldberg (P) requested advice from atty Salomon (S) re: emp agrmt from Warner/Chappell (D). At the time S was partner at MSK firm that started working with D on copyright matter shortly before S met with P. S never charged P. P retained MSK to work on other matters for Warner that did not conflict with P’s previous rep.  3 yrs later, P sued D for wrongful termination and seek to disqualify MSK from repping D. TC ruled not to disqualify, because no evidence S talked to anyone about MSK re: agmt w/ P. 
(2) Issue:  Can MSK represent D (client adverse) to P (former client) if no opportunity arose to gain confidential info from P?
(3) Analysis/Holding:  The court ruled MSK can represent D.  An atty w/ confidential info hurtful to an existing or former cl should not be allowed to use to help new cl. Generally, the inquiry examines not whether the atty actually has confidential info, but whether the former rep is “substantially” related to the new rep. Courts generally presume attys learned confidential info, but an exception applies if atty can show no opportunity arose. If all attys disqualified based on exposure only, it would be too broad. Apply Substantial Relationship Test (disqualification requires a realistic chance that the atty learned secrets usable against someone in the current lawsuit).  Here, S left 3 years before case, no evidence that S discussed the case with others at MSK and no chance he did after he left. 
8) Conflicts of Interest - Conflicts Between Clients and Former Conflicts
a) Class Notes:
i) Cannot represent someone else in a substantially related matter where the former clients interests are materially adverse to current client without consent.
b) Model Rule 1.9 - Duties to Former Clients 
i) (a) A lawyer who has formerly represented a client in a matter shall not represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client UNLESS the former client gives written informed consent.
(1) (b)(2) Nor, if the lawyer acquired confidential information that is material to the matter
ii) (c) formerly represented a client in a matter whose present or former firm represented a client in a matter shall not:
(1) Use information relating to the representation to the disadvantage of the former client unless rules allow, OR the information has become generally known; or 
(2) Reveal information relating to the representation
iii) CA: SAME
9) Duties to Prospective Client
a) Class Notes: 
i) Interviewing some clients may lead to being conflicted out of a/the case in general because if they are Bonafede seeking representation duty of confidentiality applies
ii) Even if no A-C relationship exists, lawyer cannot use or reveal the information from a prospective client 
iii) Joint representation of criminal defendants is extremely suspect and almost presumptively would violate a criminal defendants right to competent representation
b) Model Rule 1.18
i) (a) Any person that consults with a lawyer about the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client
ii) (b) EVEN WHEN no client-lawyer relationship ensues, a lawyer who learns information shall not use or reveal that information 
iii) (c) lawyer shall not represent a client with interests that are materially adverse to a prospective client if the lawyer received information from the prospective client that could be significantly harmful to that person in the manner; If a lawyer is disqualified from representation, no lawyer in the firm may knowingly undertake or continue representation in such a matter (unless allowed in (d))
iv) (d) When a lawyer has received disqualifying information representation 1is permissible if:
(1) Both the affected client and the prospective client have given written informed consent; or 
(2) The lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and 
(a) (i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee; and 
(b) (ii) written notice is promptly given to the prospective client 
v) CA: SAME
vi) Evidence Consideration → when two clients have retained or consulted a lawyer in a matter of common interests → neither, or successors of interest, can claim a privilege of communication (when offered in a civil proceeding)
10) Bias in (and out of) the Courtroom 
a) CA Rule 8.4.1: In relation to a law firms operations, a lawyer shall not:
i) (1) unlawfully discriminate or knowingly permit unlawful discrimination; (ii) unlawfully harass or permit harassment of an EE, applicant, intern, or contractor; or (iii) unlawfully refuse to hire or select a person for a training program or discrimination a person in compensation of employment terms; or 
ii) (2) unlawfully retaliate against persons
iii) Model Rule: SAME
b) Type of Bias Lawyers Face
i) Gender/Racial and Ethnic Bias
(1) In the Matter of Monaghan (Race/Gender)
(a) Facts: Respondent (R) was publicly censured for his race-based abuse of OC, a Black woman, in violation of Code of Professional responsibility. R made comments re: how OC mispronounced words. R raised affirmative defense regarding the infirmity of proof establishing the misconduct, solely w/ respect to the finding that it was race-based. Special referee said it might be gender-related rather than race and sustained defense. 
(b) Issue: Did the special referee err by sustaining R’s defense?
(c) Analysis/Holding: Yes, based on the totality of circumstances. MX by the petitioner to impose discipline upon the R was granted. 
ii) Sexual Orientation Bias
(1) In Matters of Hammer  (Sexual Orientation/Disability)
(a) Facts:  Respondent (R) charged w/ dv, stalking, burglary, trespassing against ex wife and step sister. He denied he committed any of the crimes & said it should be dealt only with family court. After charges were dismissed, R filed a pro se action against City of Columbia alleging false arrest. He subpoenaed W’s and asked improper questions relating to HIV & Alzheimer.  In atty disciplinary matter, R & ODC entered to an agreement where R admitted misconduct and consented to any sanction. 
(b) Issue: Should the agreement be accepted?

(c) Analysis/Holding:  Yes. R continues psychological counseling and six months definite suspension. Basically, because R admits to misconduct that constitutes ground for discipline under Rule 4.4(a): atty should not use means to embarrass, delay, or burden third person, or use methods of obtaining evidence that violate the legal rights of a person. 
iii) Other Forms of Bias, Including Sexual Harassment and Bias on the Basis of Disability, Age, or Religion 
(1) In re Complaint Under the Judicial Conduct & Disability Act (Sexual Harassment): 
(a) Facts: District Court Judge in Kansas sexually harassed female judiciary employees in form of sexually suggestive comments, inappropriate text messages, and excessive, non-work related contact.  He was caught, he only apologized for the allegations to which they have proof of, so not very forthcoming. 
(b) Analysis/Holding: Judges have a duty to maintain the integrity and prosperity of the Judiciary & to ensure that the public has a positive view of, and experience with the judiciary. Two types of remedial actions for this case: 
(i) Private Reprimand: identify & denounce misconduct
(ii) Public Reprimand:  the most severe sanction, may cause embarrassment to the judiciary, but if misconduct is high enough to qualify there is a need for transparency.  → Judge received this one, because his misconduct was too serious. 
c) Settings for Bias (in all legal systems, judges, clients, lawyers, jurors) 
i) Batson Test: 
(1) Developed to address unconscious bias in peremptory challenges. 
(2) Formula: 
(a) Defendant  must make preliminary showing of discrimination based on totality of relevant facts about prosecutor’s conduct during trial 
(b)  Prosecution must articulate clear, reasonably specific, race-neutral reasons for its conduct 
(c) Trial court determines whether those reasons re pretext for intentional discrimination 
ii) Miller-EL v. Dretke 
(1) Facts:  Miller (D) was tried for capital murder. DA used peremptory  strikes to eliminate 10 of the 20 black venire members during jury selections. Which he said was because they made comments showing disfavor towards death penalty. DA also requested a jury shuffle only when a large number of Black people were at the front of the line for questioning. It was also widely known that DA’s office had a long history of discrimination in jury selection process. DA refuted these claims saying their questions/process was race neutral. D was convicted and sentenced to death despite objection to jury selection. Under appeal, Bastson came through. 
(2) Issue: Must the court grant a P relief where the evidence shows that a P’s race-neutral reasons for using peremptory strikes are pretextual?
(3) Analysis/Holding: Court reasoned that several white venire members made similar or stronger comments re: death penalty and were not struck. The manner of questioning between Black/whites was different. This in combo w/ long history of discrimination evidenced that DA was racially biased during selection. Case was remanded w/ instructions to enter judgment for D on his Batson claim. 
iii) City of Seattle v. Erickson: 
(1) Facts:  Erickson (D), a black man was charged by City (P) with unlawful use of weapon & resisting arrest. Following voire dire, P used a peremptory strike against the only black jury member. D objected. TC concluded no pattern of discrimination, partly b/c the other people of color were not struck, so no prima facie showing of discrimination and overruled objection. 
(2) Issue: Does the peremptory strike of a juror who is the only member of a cognizable racial group constitute a prima facie showing of discriminatory purpose?
(3) Analysis/Holding: Court held yes & TC erred. Generally, Batson used when striking multiple jurors. However, it can be used for a single juror and pattern is not necessary in all circumstances. Here, there was no legitimate reason for striking juror (didn’t get to the point in Batson were prosecution had to meet its burden to show, because it shifts after prima facie case is established). 
11)  Competence, Diligence, and Authorized Practice 
a) Class Notes: 
i) Malpractice v. Disciplinary Claims Differences: both are potential remedies to incompetence
(1) Malpractice is a civil action while disciplinary is a hearing.
(2) Malpractice relates to civil liability to an injured person for negligence or misconduct, it is intended to obtain compensation for the injured person, unlike disciplinary actions to punish the lawyer or protect the public. 
(3) Disciplinary action often takes multiple malpractice actions; not really singular mistakes but if it continues may lead to disbarment or suspension
b) Professional Discipline for Lack of Competence or Diligence
i) Limiting the Scope of Representation 
(1) Model Rule 1.2, authorizes limitations upon the scope of representation. 
(2) Restatement Third § 19(1): permits atty and client to agree to limit a duty that the lawyer would otherwise owe to cl, provided that the limit is reasonable in the circumstances and the cl is adequately informed & consents to the limit. 
(a) Recommendation when cl doesn't have much $. 
(b) May protect atty in malpractice claim if cl said atty didn’t do something, but their duty was actually limited. 
c) Liability for Malpractice 
i) What Constitutes Legal Malpractice
(1) Definition: attorney’s civil liability to client or other injured person for professional misconduct or negligence. 
(a) Civil, not disciplinary hearing. 
(b) Purpose is to obtain compensation for injured person 
(2) Restatement (Third ) of Law Governing Lawyers §52(2) (2000):
(a) In negligence action, the trier of fact may consider the defendant’s lawyer’s breach of such statute (i.e., governing legal profession or a rule of legal ethics) as an aid to understanding applying the standard of care, provided that the statute or rule was designed to protect people in plaintiff’s position. 
(3) Theories of Legal Malpractice Liability: 
(a) Intentional tort (e.g., misuse of funds, miser, abuse of process)
(b) Breach of Fiduciary Duty (i.e., atty duty to keep cl’s confidences, safeguarding cl’s money and property, avoiding conflict of interest, being honest). See Restatement Third § 49, comment b (2000).
(c) Breach of Contract (even if no express agmt).
(d) Ordinary negligence (most common) (P must proof elements): 
(i) A duty of care: cl doesn’t have to be formal, no requirement of payment. Simply asking an tatty for help, & person relies on that help (Rest. Third §41(1)(b)). Also non-clients (NC) in the following: 
1. Prospective client (Model Rule 1.8, CRPC 1.18)
2. Invited Reliance: If atty invites NC to rely on work. (Rest. Third § 51(2)(b))
3. NC is intended to benefit:  if atty knows that one of the cl’s primary purpose for getting legal service is to benefit the non-client. Restatement limits to a NC who will not impair atty’s duty to cl. 
4. Breach of fiduciary duty by cl
(ii) Standard of care: 
1. General atty = the skill & knowledge ordinarily possessed by atty under similar circumstances. 
2. Specialist = skill & knowledge by attys who practice in that specialized area
3. Relevant geographic area (state), if rural hold to standard of those in urban areas
(iii) Beach of Duty of Care: 
1. Judgment must be well informed 
2. Atty is expected to know the settled principles of law; if she doesn't know then she is expected to look them up, using the standard research techniques used by ordinarily prudent attorneys. 
3. If the answers are there to be found and she doesn't find them, she has breached the duty of care. 
4. In trial → can be held liable for failing to conduct a reasonable fact investigation, failing to interview key witnesses, or failing to consult with appropriate experts, failing to discover pertinent statues, regulations, etc. 
(iv) Actual Cause: 
1. I.e.., trier of fact will have to decide what damage recovery would have been awarded in a cafe but for atty’s negligence. (trial within a trial) 
2. If but for inadequate →  Atty negligence was a substantial factor (i.e. several acts unite to cause injury & any one alone would have been sufficient to cause it). 
(v) Proximate Cause: 
1. Use “legal cause” as equivalent. 
2. E.g., Atty negligently drafts will and forgets to add reasonably foreseeable info to will. 
(vi) Damages: 
1. Usually monetary 
2. Direct & Circumstantial available 
(4) Vicarious Liability: 
(a) A law firm is civilly liable for injuries caused by an employee or principal who was acting in ordinary course of the firm’s business, or with actual or apparent authority. 
(b) Limited liability firms → general law of partnership makes each partner liable jointly & severally w/ firm. 
(c) Limitations: 
(i) Principals of the firm are generally not personally liable for negligence or misconduct in which they didn’t participate personally or as supervisors. 
(ii) Some states require the principals of limited liability firms to carry adequate legal malpractice insurance & to meet certain requirements. 
ii) Avoiding Liability for Malpractice/Defenses 
(1) Atty reasonably believed that the action was required by law or legal ethics rule (defense)
(a) E.g., Model Rule 1.16(a)(1), requiring atty withdraw if cl insists on giving perjurious testimony.  This can be a complete defense in a malpractice action for cl abandonment brought against an atty who withdrew b/c cl insisted on committing perjury. 
(2) In JDX w/ comparative or contributory negligence, these apply (defense) 
(3) Assumption of the risk & failure to mitigate damages (partial defense) 
(4) SOL: 
(a) SOL ordinarily does not run on cl’s malpractice claim while the lawyer continues to rep the cl in the matter at hand or a substantially related matter. 
(b) Doesn’t start to run UNTIL the atty discloses the supposed malpractice to the cl, or the facts that the cl knows – or should reasonably know – clearly indicate that malpractice occurred
(c) Doesn’t start to run until the alleged malpractice significantly injures the plaintiff. 
(5) Malpractice Insurance 
(i) Model Court Rule on Insurance Disclosure: requires private practitioners –  but not government or in house attys  –  to report annually whether they carry malpractice insurance. 
(ii) Failure to comply  → subject so suspension until they comply
(b) CRPC 1.4.2: In CA, lawyers who don’t carry malpractice insurance, under most circumstances, disclose this to their clients. 
d) Unauthorized Practice & Other Relations with Non-Lawyers 
i) Doesn't matter if the person knows the other person is a lawyer → if one asks for advice and a lawyer provides legal advice → deemed the practice of law
ii) Assisting Unauthorized Practice
(1) Model Rule 8.4(a): If cl wants atty to do something that violates the rules of legal ethics, the atty must refuse. 
(a) Same in CA, CPC 1.16(a)(2)
(2) Model Rule 8.4(b)-(d): If cl wants the atty to act dishonestly or to commit fraud, or to do something prejudicial to the administration of justice, the atty must refuse. 
(3) Model Rule 1.16(a)(1): When cl wants the atty’s service, but insists on a budget too low to let the atty provide the services competently and diligently, SOME authorities require the atty to decline representation ,or to withdraw if the rep has already begun. 
(4) Unauthorized Practice of Law Comm. of WY State Bar v. Stock (NON-LAWYERS PRACTICING CASE)
(a) Facts: Nonlawyer (Stock) convinced old couple to sign docs transferring assets to Stock under the guise that he was helping them. Nephew (beneficiary) of old couple found out and sued Stock for unauthorized practice. Stock claimed he never intended to practice law, he was friends with old couple and merely adapted his own estate plan for them. Bar proposed settlement, Stock refused. Bar counsel petitioned for an injunction. 
(b) Issue: May WY state bar investigate Stock (nonlawyer) for engaging in the unauthorized practice of law and require them to pay fines, restitution, and atty costs?
(c) Analysis/Holding: Yes, because WY law prohibits a person w/o a license from practicing law, which includes preparing legal docs. Here Stock, engaged in authorized practice four times, preparing the old people’s trust, quitclaim deed, and each power of atty. Stock required to pay fine, restitution, and reimburse state bar for costs of investigation and hearing. 
iii) Multi-Jurisdictional 
(1) Model Rule 5.5: the unauthorized practice of law, encompasses both non-lawyers & lawyers licensed in other states. See 5.5(a) (prohibiting lawyer from practicing law in a jurisdiction “in violation of the regulation of the legal profession in the jurisdiction, or assistant another in doing so.”) 
(a) Amendment: atty in good standing in one jdx to practice temporarily when: (1) works in association w/ atty licensed in the host state; (2) represents cl in, or is participating in, an arbitration, mediation, or another ADR; (3) performs non-litigation work that arises out of, or is reasonably related to, the atty’s home-state practice; or (4) provides litigation-related services in a state where the atty expects to be admitted. 
(2) CA: allows out-of-state attys to practice  law in CA under limited circumstances. See CRPC 5.5. 
(a) In-house counsel, legal services atty, litigation atty who are in CA in anticipation of litigation or in connection w/ litigation elsewhere, and non-litigation attys temporarily in CA.  
iv) Multi-Disciplinary Practice (MDP)
(1) Model Rule 5.4 prohibits lawyers from the creation of MPDs.
(a) 5.4(a) prohibits lawyers from sharing fees w. Non-lawyers
(b) 5.4(b) prohibits the creation of a partnership between a lawyer and a non-lawyer if the partnership will engage in the practice of law. See also CRPC 5.4. 
(i) However, Model Rule 2.1 encourages lawyers when giving advice to clients to “refer not only to law but other considerations such as moral, economic, social, and political factors, that may be relevant to the client’s situation.”
(2) Model Rule 5.7: ancillary law-related services include: “title insurance, financial planning, trust services, real estate, counseling, legislative lobbying, economic analysis, social work, psychological counseling, tax preparation, and patent, medical, or environmental consulting”
(a) Such services may create cl confusion, may influence law practice in ways inconsistent with atty’s professional obligation
(b) Debate still ongoing on whether they should exist. 
(3) Best definition of MDP (NY State Bar Definition)
(a) 1. Entities (other than traditional law firms) that hire attys to practice law
(b) 2. Law firms that hire individuals other than attys to perform professional functions for cls within the firm other than the practice of law 
(c) 3. Entities (other than traditional law firms) that provide a variety of professional services & blur the distinctions among those professions by hiring & directing a variety of professionals in the delivery of such services
12) Confidential Information 
a) Model Rule 1.6 Duty of Confidentiality
i) (a) A lawyer shall not reveal information relating to the representation of a client UNLESS the client gives informed consent, disclosure is impliedly authorized in order to carry out the representation, or allowed by (b)
ii) (b) allows disclosure for substantial financial loss to another or if risk of death and/or substantial bodily harm to another.
iii) Comment [2]: This is a fundamental principle of the client-lawyer relationship because of trust. Allows clients to be encouraged to seek legal assistance and to communicate fully and frankly with the lawyer (even if embarrassing or viewed as being legally damaging subject matter). The lawyer needs this information to represent the client effectively and to advise the client to refrain from wrongful conduct (if necessary). Lawyers know that almost all clients follow the advice given, and when providing what is legal and correct → the law is upheld.
iv) CA: SAME
(1) (b) → no optional disclosure for financial fraud & only optional to disclose risk of death and/or substantial bodily harm to another
b) Comparison of the Ethical Duty of Confidentiality & the Attorney-Client Privilege
i) Class Notes: 
(1) Policy: we can encourage clients to be forthcoming and honest when they come with information; more likely to share information even if they view it as harmful → facilitates competent representation
(2) Makes the judicial system more efficient by encouraging clients and attorneys to settle when they should settle. Allows us to get the full facts and help parties be more reasonable with expectations. If it goes to litigation then the parties are more prepared to litigate without surprises and to the best of their abilities
(3) Society protects certain relationships that we think are important. This excludes certain information, as protected, but at a price society was willing to pay
(4) Certain things should be protected from government intrusion for constitutional reasons. Religious beliefs and practices as well as not a D not incriminating themselves. 
ii) Key Difference between Duty of Confidentiality and Attorney-Client Privilege 
(1) It is considered privileged when the court or the govt’ is trying to compel the information.
(2) Attorney-Client privilege has the crime fraud exception
(3) Duty of Confidentiality is broader → protects information that you learn pursuant to the client’s representation
iii) Sources of Information 
(1) Washington v. Olwell (PROTECTED BY ATTY-CL)
(a) Facts: Gray (G) atty’s cl, admitted to stabbing a co-prisoner & hired Olwell (D) while still confined in jail.  D conferred w/ cl & came into hands w/ knives in possession of murder weapon. A coroner requested evidence from D. D refused under atty-cl confidentiality. 
(b) Issue: May an atty refuse to produce, at a coroner’s inquest, material evidence of a crime by asserting the atty-cl privilege or by claiming the privilege against self-incrimination on behalf of his cl?
(c) Analysis: 
(i) Imp factor to determine if it falls within atty-cl: if the weapon came into possession during D’s own investigation or while D was acting as atty for G & was obtained as a result of communication. 
(ii) Rules for Atty-cl privilege:
1. To be protected under priv comm, info or objects acquired by atty must have been communicated or delivered to him by cl, and not merely obtained by atty while acting in the capacity of cl. 
a. Here, the securing of the knife must’ve been the direct result of info given to D at the time they conferred in order to come w/i atty-cl priv. (court assumed weapon was within this scope)
2. If the knife obtained from 3rd party with him no atty-cl relationship, communication not privileged, and a third person could be questioned concerning the transaction. 
a. Here, the state suggested the knife was obtained by G’s ex wife, but failed to offer proof. 
3. Communications concerning an alleged crime or fraud, which are made by cl to atty after crime or fraud has been completed, are within the atty-cl privilege, as long as the relationship of atty & cl has been established. 
a. Here, nothing significant that communication was made afterwards. 
(iii) Court reasoned that here, no situation that readily lends itself to the application of the general rules to atty-cl privilege. So they entered a balancing process (requiring to weigh atty-cl privilege [based on § & cl] & self-incrimination privilege). 
1. Here, subpoena is defective b/c it required D to give testimony re: info received by him from cl in the course of their conferences. It would require D to testify against cl. D’s refusal to testify was OK. 
(iv) Evidence cannot be permanently withheld, only for a reasonable period of time. Atty-cl privilege should be preserved even though atty surrenders  evidence. But, privilege of self-incrimination can only be asserted by cl, not atty. Therefore , the state, when attempting to introduce such evidence at the trial, should take extreme precautions to make certain that the source of evidence is not disclosed in the presence of the jury & prejudicial error is not committed. By allowing the prosecution to recover such evidence, the public interest is served. 
1.  Court reasoned it must balance atty-cl privilege & the public interest in criminal investigations. In general atty, shouldn’t be a depository for crim evidence which in itself has little, if any, material value for the purpose of aiding counsel in the preparation of the defense of his client’s case. 
(d) Holding: Subpoena here is invalid, since it required atty to testify w/o cl’s consent re: matters arising out of the atty-cl relationship. TC’s decision finding D to be in contempt and punishing him is REVERSED. 
(2) People v. Meredith (EXCEPTION TO ATTY-CL PRIV)
(a) Facts: D1 & D2 were charged with first degree murder. D2 shared w/ atty, Schenk (S) that he attempted to destroy victim’s wallet by burning it and threw it in trash behind his house. S hired private investigator, Frick (F), to find wallet. F ground it where D1 described disposing it.  S turned in to police after examining it & determining it contained victim’s credit cards. S just said it was victim’s wallet but did not disclose how he obtained it or where. S was subpoenaed by gov to testify re: the wallet at preliminary hearing. S confirmed, under threat of contempt, that the info leading to the discovery of the wallet came from D2.  F was called to trial to testify. D1&D2 were convicted & appealed 
(b) Issue: If defense counsel alters or removes evidence he observed or discovered solely because of a privileged communication with the client, can he be compelled to reveal the original location and condition of that evidence?
(c) Analysis/Holding:  The court reasoned that although atty-cl privilege would normally extend to matters observed by counsel as a result of priv comm w/ cl, if defense atty alters or removes such evidence, the priv doesn’t apply. B/c this action can interfere with the prosecution’s ability to recover physical evidence by altering or removing evidence from its original location, and atty may be compelled to provide info re: the og location & condition of evidence. Otherwise, there is a motivation for defense atty to alter or move critical evidence before it is discovered by law enforcement. 
(i) Conditioning app of this exception on whether law enforcement would’ve discovered the evidence on its own is too speculative. 
1. Defense atty has a choice between inspecting evidence he discovers as result of privileged comm  & thereby losing the priv. 
(ii) Here, exception applies because F, at S’s request, took the wallet from where he found it, and S then delivered it to the police after inspecting. 
c) Exceptions to the Ethical Duty 
i) Client Consent or Implied Authority 
(1) Model Rule 1.6(a): allows atty to reveal a cl’s confidential info if the cl has given informed consent, or if the nature of rep implied authority to the atty to reveal the confidential info
(a) E.g., Cl hires atty to prepare & file environmental impact report for the cl’s proposed construction project. To do that, atty will have to tell the gov & the public many of the confidential details of the proposed project, and cl should recognize this fact. Atty has implied authority to reveal those details in the report. See Model Rule 1.6(a) & comment 5. 
ii) Prevent Future Harm/Mitigate or Rectify Financial Inquiry 
(1) Model Rule 1.6(b)(1)-(3): A lawyer may reveal information relating to the representation of a cl to the extent that the lawyer reasonably believes necessary: 
(a) (1) to prevent reasonably certain death or substantial bodily harm;
(b)  (2) to prevent the cl from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests of property of another in furtherance of which the cl has used or is using the lawyer’ services; 
(c) (3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the cl’s commission of a crime or fraud in furtherance of which the cl has used the lawyer’s services. 
(d) Comments:
(i) (6) “such harm is reasonably certain to occur if it will be suffered immediately or if there is a present and substantial threat that a person will suffer such harm  at a later date if the atty fails to take action necessary to eliminate the threat”  (limitation to (b)(1))
(ii) (8) “address situations in which the lawyer doesn’t learn of the cl’s crime or fraud until after it has been consummated. Although the client no longer has the option of preventing disclosure by refraining from the wrongful conduct, there will be situations in which the loss suffered by the affected person can be prevented, rectified, or mitigated. In such situations, attys may disclose info relating to the representation to the extent necessary to enable the affected person to prevent or mitigation. Certain losses”  (limitation to (b)(2))
1. See Model Rule 4.1 (noting that under some circumstances it may be necessary for the lawyer both to withdraw from the representation and to “to disaffirm an opinion, document, affirmation or the like” to avoid assisting the client’s crime or fraud.)
iii) Self-Defense (Lawyer’s defense to revealing info)
(1) Model Rule 1.6(b): Subsection (b)(5) allows a lawyer to reveal a cl’s confidential info in “self-defense,” 
(a) E.g., to defend against a claim of legal malpractice or ineffective assistance of counsel; to defend against a civil or crim charge that the lawyer was involved in the cl’s wrongdoing; & to obtain relief against a client who has breached a fee agmt or the like.  
(2) Model Rule 1.6(b)(4): allows a lawyer to reveal a cl’s confidential info in order to get legal advice about complying with the rules of legal ethics. 
(a) E.g., an atty may call the state bar association ethics hotline or an outside legal ethics expert & pose an ethics question that is based on the cl’s confidential info. 
iv) Court Order or Other Law (Lawyer’s defense to revealing info)
(1) Model Rule 1.6(b)(6): allows a lawyer to reveal a client’s confidential info where that is necessary to comply with a court order or with some other law. 
(a) Comment 10: Where a legal claim or disciplinary charge alleges complicity of the atty in the cl’s (or former cl) conduct, or other misconduct, the atty involving rep of cl, the atty may respond to the extent the atty reasonably believes necessary to establish a defense. 
(i) Such charge can arise in a civil, criminal, disciplinary or other proceeding & can be based on a wrong allegedly committed by atty against cl or third person (e.g. if a third party said atty & cl defrauded them together). → atty has right to respond. 
(b) Comment 11: An atty entitled to a fee is permitted by (b)(5) to prove the services rendered in an action to collect it. This aspect of the rule expresses the principle that the beneficiary of a fiduciary relationship may not exploit to the detriment of the fiduciary (e.g. cl being sued for not paying fees, cannot stop atty from disclosing info relating to the fee using atty-cl priv.)
v) Conflicts Due to Lawyer Mobility 
(1) Model Rule 1.6(b)(7): allows atty who joins firm or agency, in order to avoid potential conflicts of interest of the atty must be able to reveal the identities of their previous cls, as well as some limited info about the matters the atty handled on their behalf. 
d) California’s Position on Exceptions to Confidentiality  (very stringent) 
i) Historically, only rule in 6068(e) of the Business & Prof. Code in Atty’s Oath section “[i]t is the duty of an attorney…[t]o maintain inviolate confidence, and at every peril to himself or herself to preserve the secrets of his or her client.”
ii) Later Adopted confidentiality rule CRPC 3-100: contained only one exception:  “to prevent a criminal act that the [lawyer] reasonably believes is likely to result in the death of, or substantial bodily harm to, an individual.” 
(1) CRPC 1.6: also requires atty first to try to dissuade the cl from committing the crime, or to persuade cl to prevent the threatened death or substantial bodily harm. 
(a) Only applies to FUTURE crimes
(b) NO provision that would authorize rectifying a past crime
(c) NO exception for fraud or financial harm 
iii) Like Model Rule 1.6, CA’s rule contains NO affirmative obligation to reveal confidential info. 
e) “Everyday” Confidentiality Issues
i) Everyday confidentiality issues commonly arise from lawyer carelessness or lawyer indiscretion. 
(1) Direct: e.g., discussing a well-known cl w/ one’s family or friends
(2) Indirect:  e.g., discussing a cl or case w/ a proper person but under circumstances where the conversation could be overheard by others. 
13) Candor

a) Model Rule 3.3 (“Candor Toward the Tribunal”):
i) Not only in courtroom
ii) Comment 1: rule “also applies when the lawyer is representing a client in an ancillary proceeding conducted pursuant to the tribunal’s adjudicative authority, such a deposition.”
b) Model Rule 4.1 (“Truthfulness in Statements to others”)
c) Model Rule 7.1 (“Communications Concerning a Lawyer’s Services”)
d) Model Rule 8.4 (“Misconduct”)
e) Candor in Bar Applications
i) In re Braun
(1) Facts: Braun applied for admission to NC state bar. NC Board denied app because admission to bar requires the applicant to be barred in another state and has been “four out of the last six years immediately preceding filing the app actively & substantially engaged in the practice of law.”  B in preceding years owned a Cafe, where she did some legal work for & she did some legal work on the side but didn’t get paid, didn’t maintain a separate legal office, no records of billable hours, did not continue formal education. NC Board argued it was not substantial or active. 
(2) Issue: Did the NC Board err in their decision?
(3) Analysis/Holding: Court reasoned that factual finding confirmed that B’s attempts to show that her work at the cafe was active & substantial showed lack of candor because they were misleading. Rule: Misrepresentations & evasive or misleading responses are inconsistent w/truthfulness & candor required of a practicing attorney. Court affirmed NC’s board’s decision to deny app. 
f) Misrepresentation: 
i) Iowa Supreme Court of Board of Professional Ethics v. Jones: 
(1) Facts: Iowa Board charged Jones (D) w/ several violations of Iowa Code of Prof. Respon. stemming from D persuading a former cl to loan $5k to D’s current cl (CC). D had told CC that he needed $ to buy risk insurance for payout of contract. CC said he would purchased $2 million dollar annuity from D if he helped him get a lender. D told former cl it would be quick money, didn’t tell him other banks denied, or of $2 mil. Former cl never got paid. 
(2) Issue:  Did the commission err in finding D’s acts of omission in obtaining loan from former cl constituted misrepresentation thus D should be publicly remanded?
(3) Analysis/Holding: Court reasoned that even if there is no evidence that D knew that CC’s transaction was fraud, he still engaged in misrepresentation. Although D said he was not acting as an atty, the court reasoned that although former cl was his cl at the time CC was. Additionally, the assertion he wasn’t acting as an atty isn’t that important for the analysis anyways, because attys are still required to act professionally responsible in their personal & business transactions. In a biz transaction with an unrepresented person, an atty’s failure to recognize & correct potentially misleading situations is unethical even though the lawyer had no intent to deceive.  Here, D’s stmts & omissions went beyond being potentially misleading. D knew it was risky, didn’t tell him others didn’t lend him the money, or of the $2mil. Court agreed w/ commission's findings & recommendations. 
ii) Candor in Negotiations:
(1) Model Rule 4.1, Comment 2 (limited guidance): 
(a) The Rule refers to statements of fact. Whether a particular statement should be regarded as one of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact. Estimates of price or value place on the subject of the transaction and a party’s intentions as to acceptable settlement of a claim are ordinarily in this category. 
(2) It is within the law for negotiators to misrepresent the value their client places on an item. No violation occurs in such a case, provided that the statement conveys the negotiator’s and/or his client’s belief & doesn’t falsely claim to be the opinion of an outside expert. 
(3) Negotiators may NOT deliberately misrepresent material facts. Although they may use evasive tactics to avoid answering, if they do respond they must do so honestly. Moreover, they must avoid giving partially correct statements they know will be misinterpreted.
(4) E.g. In a case, the attorney was suspended from practicing law b/c he told OC, to the best of his knowledge, his cl’s insurance coverage was limited to $200k, when atty had docs showing the cl additionally had a $1 mill excess policy. 
iii) The Trilemma: Trust, Confidentiality, And Candor: 
(1) Issues Attys face w/ representing a D:
(a) Attys told to seek the cl’s trust & to find out everything the cl’s knows about case
(b) Attys told to preserve cl’s confidential info (except in very limited situations)
(c) Attys told to act w/ candor, to refrain from presenting evidence they know is false, & (in some situations) to reveal cl’s fraud. 
(2) Professor Freedman’s Recommendation (ABA model rules REJECT): 
(a) Outset of relationship, atty should impress on cl importance of telling lawyer truth of everything that happened
(b) Promise cl to keep everything in confidence
(c) If cl insists on testifying on committing perjury  → atty should try to convince cl in every way possible not to do it. Cl may be convinced of a more practical argument (jury convicts him, judge thinks he is lying, extra sentence) than a moral one. 
(d) If cl rejects atty’s advice & takes stand after contemplating perjury →  atty should go forward in an ordinary way. Atty should examine the cl in a normal professional matter & should argue the cl’s testimony to the jury in summation to the extent sound tactics justify in doing so. 
(i) Under the logic that if atty withdraws, cl will just find another atty and omit what they think atty would be oppose to. 
(3) ABA Model Rules Position: (basically atty can/should withdraw if perjury)
(a) Nix v. Whiteside: 
(i) Facts: D was charged with murdering my dealer. D told atty he killed the victim b/c he saw him pull a pistol from under the pillow. A week before trial D said he actually saw him pull something metallic & that “if he didn’t say he saw a gun, he was dead.” D said he wanted to testify something metallic, regardless of atty’s statement  that he had to tell the court what D was saying. Atty also said he could probably impeach testimony. D did not testify as a result and was convicted. D claimed that atty’s refusal to let him testify was a denial of effective assistance of counsel. 
(ii) Issue: whether the defendant was deprived of his right to effective counsel when his counsel told him that if he testified to a story the counsel believed was false, the counsel would try to withdraw and (failing that) would tell the judge that the story was false. 
(iii) Analysis/Holding: D was not deprived. A criminal defense atty must be loyal to the cl, but only within the bounds of lawful conduct. The atty must not assist the cl in presenting false evidence. Yes, cl has the constitutional right to testify on his own defense, but if he testifies falsely, he must bear the consequences. Part of the consequences being withdrawal of counsel or revelation of perjury by counsel.  Perhaps he was deprived of atty’s help in presenting perjury, but the Constitution doesn’t guarantee the right to have counsel’s help in presenting perjury. 
(4) California’s Position (Narrative Approach): 
(a) People v. Johnson 
(i) Facts: Johnson (D) convicted of numerous violent sexual offenses, kidnappings, & robberies. At trial, defense atty stated in-chambers conference that he had “an ethical conflict” w/ D’s desire to take the stand and testify. D did not testify. On appeal, D contended the court erred in denying him his constitutional right to testify. 
(ii) Analysis: 
1. Court emphasized criminal defendants’  right to take the stand even over the objections of trial counsel. (right to due process, fair adversary process, protected by Con Amends 5, 6, 14)
2. Court analyzed solutions to the problem of cl’s intended perjury:
a. Full co-op w/ cl:  conflicts ethics rules presenting perjured testimony  + requiring atty to disclose cl’s intentions. 
b. Persuading cl not to:  ideal, but doesn’t address what should be done if cl insists on testifying
c. Withdrawal rep: ABA position (1.16(a)(1)), can trigger endless mx to withdraw; D can be less candid w/ new atty; D can hire unethical atty
d. Disclosure to court: compromises atty-cl confidentiality; conflict of interests if atty discloses D has perjured himself; until D takes stand he may change his mind; partial solution only b/c requires additional action to verify D’s testimony & may result in a mini trial. 
e. Refusing to Permit D to Testify: essentially substitutes defense counsel for the jury as the judge of witness credibility; makes a determination that D will commit perjury before he takes stand; doesn’t give D opportunity to change mind; may also result in mini trial; while it protects atty, completely denies D’s right to testify. 
f. Narrative Approach: BEST: atty calls the D to the stand but doesn’t engage in the usual Q&A, D can testify in a free narrative manner. Atty here can play a passive role. False testimony is mitigated by the fact that D is subject to impeachment & can be cross-x. Jury can still assess credibility. Avoids mini hearing on whether D may commit perjury. 
3. Here, case law does not provide that a court must prohibit a D from testifying if his atty states a belief or knowledge the D will testify falsely. Rather, case law held that a D is not denied effective assistance of counsel when his counsel persuades him not to testify falsely and that once a D elects to testify, he is subject to cross-x & impeachment. 
(iii) Holding: TC erred in denying D his constitutional right to testify. TC should’ve followed the narrative approach. 
14) ABA CODE OF JUDICIAL CONDUCT
a) Canon 3: A judge shall conduct the judge’s personal activities to minimize the risk of conflict with the obligations of judicial office.
b) Rule 3.6: Affiliation with Discriminatory Organizations
i) (A) a judge shall not hold membership in any organization that practices invidious discrimination on the basis of race, sex gender, religion, national origin, ethnicity, or sexual orientation
c) Canon 2: A judge shall perform the duties of judicial office impartially, competently, and diligently
i) Rule 2.3: Bias, Prejudice and Harassment 
(1) (A) a judge shall perform the duties of judicial office, including administrative duties, without bias or prejudice 
(2) (B) A judge shall not, in performance of judge duties, by words or conduct manifest bias or prejudice, or engage in harassment of any king (race, disability, age, sexual orientation, wealth status, political affiliation) and shall not permit any court staff under his control to do so.
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