ENTERTAINMENT LAW OUTLINE
I. REPRESENTING TALENT
a. Four Types of Talent Representatives 
i. Business Managers (rarely involved in deal negotiation)
ii. Entertainment Lawyers
iii. Personal Managers
1. Historically focused on career guidance
2. Work on contingent fee basis (commission on deals)
3. Have become more involved in procurement/negotiations (if licensed as agents)
iv. Talent Agents
1. Only licensed talent agents can procure or seek to procure employment for someone in the entertainment industry
2. Maximum Commission allowed (CA: 10%/NY: 20%)
b. What is “procurement”?
i. Any active participation in a communication with a potential purchaser of the artist’s services aimed at obtaining employment for the artist, regardless of who initiated the communication
ii. Negotiation (Solis v. Blancarte)
iii. Key is CONDUCT/BEHAVIOR of parties: Regardless of what has been said in an agreement, does it look like one party is procuring employment for an artist?
iv. “Incidental Procurement”: Procurement is an incidental part of duties, but not a significant part of business as a whole
1. CA: Violation of the TAA (Waisbren v. Peppercorn)
2. NY: Recognized as exception to licensing requirement
c. REPRESENTATION IN CALIFORNIA 
i. TALENT AGENCIES ACT (CA Labor Code §§ 1700-1700.47): Only a licensed talent agent can procure, offer, promise, or attempt to procure employment or engagements for artists
1. EXCEPTIONS:

a. If procuring a recording contract 
b. “Safe Harbor” Exception (limited to negotiation): Unlicensed individuals must show they were acting
i. At the request of
ii. AND in conjunction with a licensed talent agent
2. Purpose is remedial, liberally construed 
3. CA Labor Commission has original jurisdiction over disputes arising under the TAA (Buchwald v. Superior Court)
4. A contract between an unlicensed representative and an artist is VOID and UNENFORCEABLE 
a. Results in Disgorgement: Rep must return all compensation to Artist within one year
5. SOL to bring TAA claim = 1 Year after last violation of the TAA 
ii. Park v. Deftones (1999)
1. Facts:
a. Park was an unlicensed personal manager for the Deftones who booked them 84 gigs to showcase them to A&R people from music label, trying to get them a record deal
b. He never collected commission until the Deftones got a record deal and refused to pay him, so he sued for breach of contract, Deftones bring in front of Labor Commissioner
2. Rules:
a. Incidental employment not recognized in CA—doesn’t matter if the gigs were intended to get recording contract
b. Unlicensed procurement still in violation of TAA if not done for compensation (TAA makes no mention of commission) 
iii. Styne v. Stevens (2001): TAA’s 1-year SOL only applies if Artist uses as sword (is the P), not as a shield (defense against a breach of contract action)—then no SOL
iv. Solis v. Blancarte (2013)
1. TAA applies to ANYONE procuring employment for Artists, even lawyers (concerned with conduct, not job titles)
2. Negotiation = Procurement 
v. Snipes v. Robinson—Safe Harbor Exception
1. Facts: Snipes was represented by CAA who introduced him to a manager at his request, the manager negotiated all his deals with his CAA agents
2. Rules/Holding: 
a. Manager not in violation of TAA bc negotiated all deals in conjunction with and at request of licensed agents
b. For Safe Harbor: Don’t need licensed agent’s permission on every deal—an overall relationship over a reasonable period of time working hand-in-hand is enough
vi. Yoakam v. Ebbins—Recording Agreement Exception

1. Facts: 
a. Yoakam signs agreements with multiple managers that include recording contracts but also other artistic services 
b. He fires them all, they sue for unpaid commissions
2. Rules:
a. Recording Contract Exception is narrowly construed: ONLY applies to Artist’s recording services as a vocalist and an instrumentalist (songwriting agreements, etc. do not fall under the exception) 
b. Here: Some part of agreements are legal (done in conjunction with agency or recording contracts) and collateral to main purpose of parties, some parts are the heart of agreement
vii. Severance 
1. Cal. Civil Code § 1599: Where a contract has several distinct objects, of which one at least is lawful, and one at least is unlawful, in whole or in part, the contract is void as to the latter and valid as to the rest
2. Marathon v. Blasi (2008)
a. TAA applies to managers as well as agents, doesn’t matter if the text does not mention personal managers—applies to anyone who functions as an agent
b. 1599 applies to manager agreements: An isolated incident of procurement does not completely negate a manager’s ability to collect commission from Artist
c. Severance with Management Agreements:
i. The equitable remedy of severance is permissible (but not mandatory) when there are both legal and illegal aspects to an agreement
ii. Look at central purpose of the agreement: Can the illegal purpose be extirpated, or is it so significant that it goes to the very heart/central purpose of agreement?
iii. If illegal activity merely collateral to central purpose and does not taint it, court will sever the illegal portion (void ONLY that portion) and the legal portion will remain in full force and effect
1. Voided portions: No commission for rep
2. Non-voided portions: Rep can still collect commission
3. Blanks v. Riccio (2008): Main purpose of management agreement was to procure employment for Artists (not managerial—i.e., providing career advice and counsel), this is an illegal purpose, entire agreement voided ab initio
viii. CALIFORNIA REPRESENTATION ANALYSIS:

1. Look at complained-of conduct: Does it somehow constitute procurement? Has there been illegal activity?
2. If YES: Does it fall under one of the exceptions to the TAA?
3. If NO: Can the illegal portion be severed?
d. REPRESENTATION IN NEW YORK

i. NY GENERAL BUSINESS LAW 170: Talent Agency regulation falls under general employment agencies 
ii. Rhode v. Herz (2011): Under NY law, no express or implied private right of action against unlicensed agents—only the state can prosecute 
e. Other Issues
i. Preston v. Ferrer (Supreme Court, 2008)—Arbitration
1. Issue: When an agreement contains an arbitration clause (pursuant to FAA) but the TAA gives the Labor Commission exclusive jurisdiction over the dispute, which controls?
2. Rules:
a. When there is a clear, unambiguous arbitration agreement in a management agreement, that is the proper venue (pro-arbitration)
b. FAA preempts state law to the contrary
ii. Grammer v. Artist Agency—Guild Regulation of Agents: A union may waive terms of a collective-bargaining agreement if the parties to said agreement are represented by counsel
iii. Guild Franchise Agreements

1. Set forth all rules and regulations regarding commission %, what is commissionable, terms of the contracts, rights of artists to terminate relationship, etc.
2. Guild members can only be represented by a guild franchised agent (agents must also be licensed)
3. Guild franchised agents can only find employment for guild members in guild productions
4. H.A. Artists v. Actor’s Equity Association: Union-based regulation of theatrical agents is exempt from liability under antitrust law (exemption does not apply if union acting in combination with a nonlabor group)
II. OBLIGATION TO EXPLOIT

a. Fiduciary Duties: “[A] fiduciary relationship is one founded upon trust or confidence reposed by one person in the integrity and fidelity of another” 
i. May arise out of law, or by agreement, or may be implied
ii. Ps will argue there was a breach of fiduciary duty when suing in tort, so they can pursue punitive damages
iii. But in most instances, the court will find that the relationship between the parties was contractual, not fiduciary
b. Mellencamp v. Riva Music (NY 1988)
i. Facts:
1. Mellencamp entered into three written publishing agreements: One assigning rights to his compositions to GH, one assigning rights to his songwriting and composing services to Riva, and another with Riva, all in exchange for a percentage of the royalties
2. He claims Ds breached fiduciary duties to him by failing to actively promote his songs and underreporting royalty payments 
ii. Rules:
1. Under NY Law, every contract includes an implied covenant of good faith and fair dealing: Can’t engage in conduct that will deprive the other party of his benefits under their agreement
2. A publisher’s obligation to promote an author’s work is one founded in CONTRACT, not on trust/fiduciary principles (author/publisher relationship is contractual)
3. An exclusive license granted in exchange for a share of the assignee’s profits in exploiting the license implies the assignee will make reasonable efforts to exploit the license
c. Pay or Play Provisions

i. Contractual provisions requiring that an artist be paid even if a project falls apart and doesn’t happen
ii. Employer can terminate employee without cause, but must honor continuing payment obligation 
iii. No obligation to use employee’s services if you pay them
iv. Rather v. CBS Corp. (NY 2009)
1. Facts: 
a. Rather removed as anchor for CBS Evening News after unpopular 60 Minutes segment—he claims he was kept on payroll but denied the opportunity to cover important news stories 
b. His contract with CBS stated that he must be assigned to 60 Minutes II or the agreement would be terminated, BUT also had “pay or play” provision
2. Rules:
a. Two provisions must be read together, pay or play language modifies language of other subsection (“except as otherwise specified in this Agreement”)
b. The fact that Rather had a four-decade history with CBS did not mean CBS owed him fiduciary duties: employment relationships do not create fiduciary relationships, regardless of tenure (this relationship was contractual)
d. Wolf v. Superior Court I (CA 2003)
i. Facts:
1. Author of Who Censored Roger Rabbit? enters into agreement with Disney to assign them right to the book in exchange for fixed compensation + % of net profits of movie + 5% of merchandising
2. Wolf claims Disney is fiduciary because it has exclusive control over accounting, fiduciary duty breached because Disney underreported revenues
ii. Rule: Contractual right to contingent compensation in the control of another does not, by itself, create a fiduciary relationship where one would not otherwise exist (debtor/creditor relationship is contractual) 
1. Provision authorizing Disney to use the rights as it saw fit (it had no obligation to maximize profits or obtain Wolf’s approval for its contracts) resulting in an opportunity for non-mutual profit absent in fiduciary relationships
iii. Dissent: Disney had a fiduciary duty of honesty and to accurately account to Wolf for the receipts earned from his IP (should impose fiduciary duty on Disney to discourage it from taking unfair advantage of its position)
e. Wood v. Lucy, Lady Duff Gordon (NY 1917)
f. Zilg v. Prentice-Hall (2nd Cir 1983)
i. Facts:
1. Author of book about DuPonts entered into agreement with Prentice-Hall to publish—gave PH broad discretion over how to publish, price, and market the book
2. When early rushes got bad reviews, PH reduced its marketing budget and the # of copies to be published—Zilg claims they breached the contract by “privishing” the book
ii. Rules:
1. A promise to publish = Good faith effort to give book first printing and adequate budget to give book reasonable chance of succeeding in the market
a. BUT: Once this obligation is fulfilled, court should respect publisher’s good faith judgement as to business decisions regarding limiting size of release and/or ad budget
b. Zilg never bargained for an explicit “best efforts” or “promote fully” promise 
2. To show breach of contract, author can
a. Demonstrate that the initial printing and promotional efforts were so inadequate as to not give book a reasonable chance, OR
b. Show that even greater printing/promotional efforts were not taken for reasons other than good faith judgement
g. Third Story Music v. Waits (CA 1995)
i. Facts:
1. Third Story, owner of Waits’ master rights, gives Warner WW right to manufacture/distribute his records
a. Warner has broad discretion regarding manufacturing/distribution
b. ALSO can refrain from doing anything with license
2. Third Story wants to put a compilation album together, Warner asks Waits who says no, Warner refuses—Third Story claims violation of implied covenant of good faith and fair dealing (Warner not exercising its discretion in good faith)
ii. Analysis:
1. Two concepts butting heads:
a. Implied covenant of good faith and fair dealing should save a contract from being an illusory promise
b. Implied covenants must never vary the express terms of the parties’ agreement
2. Ultimately: No need to reconcile two concepts, because contract contains other consideration in the form of an annual advance from Warner, adequate to defeat illusory promise 
h. Locke v. Warner Brothers (CA 1997)
i. Facts: Locke had development deal with Warner, got paid for non-exclusive first look and had pay or play director deal, Warner paid her but never chose to use her directing services—she claims they had no intention of using her
ii. Rule: Contractual discretion must be exercised in good faith, which means WB had to be honest in their assessment of the material
1. Rejection based on subjective dissatisfaction = OK if done in good faith
2. Categorically rejecting all projects = Not OK because not good faith effort
i. Ladd v. Warner Brothers (CA 2010)
i. Facts: Ladd had agreement with WB to finance/distribute pictures, found out that WB was undervaluing his films by straightlining (allocating same amount to each film in a package deal regardless of the value of the film)
ii. Holding: Warner breached implied covenant of good faith and fair dealing by not fairly allocating money based on the value of the films
III. WORKING WITH CONTRACTS

a. To form an enforceable agreement, need:
i. Valid consideration
ii. Mutual assent (offer and acceptance)
iii. Legal capacity to contract
iv. Legal objective
b. Contract Formation 
i. Academy Chicago Publishers v. Cheever (IL 1991)
1. Facts: Agreement between publisher and Cheever’s wife to publish an anthology, wife received advance to select stories and deliver manuscript—she ultimately failed to do so, and Academy sued for declaratory judgement that the agreement was valid and enforceable and to force her to deliver the manuscript
2. Rules: 
a. A contract may be enforceable even if it is missing some terms, but if the essential terms are so uncertain that there is no basis for deciding whether the agreement has been kept or broken, there is no contract
b. Even if the parties manifest intent to make a contract, it may not be enforceable if the content of the agreement is unduly uncertain and indefinite
c. This agreement was missing
i. Minimum/maximum # of stories or pages
ii. Date to deliver manuscript
iii. Definition of what kind of manuscript would be satisfactory to publisher
iv. Date of publication
v. Certainty as to style and manner in which book to be published
vi. Price
vii. Length of publication
ii. Private Movie Company v. Pamela Anderson (CA 1997)
1. Facts: Anderson and Private made oral agreement to make movie, contingent on a nudity side letter, side letter was never produced (issue of nudity never clarified), Anderson walks away before written agreement signed
2. Rules:
a. An oral agreement is as enforceable as a written one, except
i. If parties agree oral agreement not final until everything reduced to writing (Anderson always worked this way)
ii. If a statute requires a writing (i.e., Copyright Act)
b. No mutual assent in a contract without all material elements agreed to (here: side letter was material part of agreement, parties did not agree on definition of “simulated sex”)
c. When a lawyer represents both parties in a contractual negotiation, it creates a rebuttable presumption of undue influence
d. Agreement unenforceable if one party’s representatives acting without actual or apparent authority (here: Anderson’s reps had neither)
c. Copyright Act (17 U.S.C. 204(a))
i. Transfer of ownership of copyright not valid unless instrument of transfer is in writing and signed by the party the right is being conveyed to
ii. EXCEPTION: Non-exclusive licenses can be oral or implied by conduct if
1. Copyright owner created the work at the transferee’s request, AND
2. The owner transferred the work intending that the other party copy and distribute it 
iii. Weinstein v. Smokewood (NY 2009)
1. Facts: Weinstein wanted to buy Precious, went back and forth with Smokewood over email about it, film eventually sold to Lionsgate—Weinstein claims this breaches their agreement 
2. Rules: Emails are sufficient to constitute a writing for the purposes of the Copyright Act, but they must constitute a clear statement of intent to transfer an exclusive right (intent to transfer missing here), including a suggestion of finality
a. One party making their intent unambiguous does not put the burden on the other party to affirmatively reject
iv. Effects Associates v. Cohen (9th Cir. 1990)
1. Facts: Cohen licenses special effects shots from Effects for The Stuff, pays less than agreed price because he’s not happy with them—Effects sues because no written license
2. Holding: Because Effects created a work at D’s request and handed it over, intending that D copy and distribute it, Effects impliedly granted nonexclusive licenses to D to use the effects
d. Contracting With Minors

i. Basic C/L Concept: Minor’s contract is voidable by the minor before or within a reasonable time after majority
ii. Cal. Family Code 6751: If an entertainment personal services contract between a minor and a licensed talent agent is approved by the CA Superior Court, the minor can no longer disaffirm (protects licensed agents but NOT managers)
iii. Coogan Trust: Parents must open a trust account and deposit 15% of the minor’s gross wages into it within 15 days of employment—cannot be reached until minor reaches age of majority
iv. Berg v. Traylor (CA 2007)
1. Facts: Mother of 10-year-old Traylor signed personal management agreement with Berg, included provision holding mother liable if minor disaffirmed—Traylor disaffirms, and Berg sues him and his mother
2. Holding/Analysis:
a. Traylor had right to disaffirm so is off the hook, but mother cannot avoid her independent obligations under the agreement
i. Parent’s obligation to pay commission not subject to minor’s disaffirmance
b. When a parent’s goals are at odds with the minor’s, the court should appoint a guardian ad litem
i. Traylor has a right to disaffirm arbitration award because no guardian ad litem
c. Parent signing their child’s agreement makes them liable, but does NOT have the same effect as court affirmance—minor can still disaffirm 
v. Scott Eden Management v. Kavovit (NY 1990): A minor’s right to disaffirm does not mean the minor has a right to an unfair advantage—courts may hold minors/infants responsible for the return of benefits derived from a voided contract in order to prevent the minor’s unjust enrichment
1. Here: Minor’s employment in entertainment industry was a benefit derived from Eden’s management services—to deny Eden commission earned from that employment would be unjust enrichment
IV. CONTRACT INTERPRETATION, PERFORMANCE, TERMINATION AND BREACH

a. Interpretation
i. Pinnacle v. Harlequin (NY 1981)—Agreements to Agree
1. Facts:
a. Pinnacle has longstanding agreement with author Don Pendleton, includes option clause stating that each party agreed to use “best efforts” to renew agreement when the term expires
b. Renewal discussions break down, Pendleton ends up signing with Harlequin—Pinnacle sues Harlequin, claiming Harlequin knew Pinnacle had an “agreement to agree” with Pendleton and induced Pendleton to break off negotiations just as a final agreement on new contract terms was near
2. Rules:
a. First rule of interference with a contract actions: To succeed, P must first establish the existence of a valid contract
b. True agreement to agree implies that the parties intend to negotiate AND to enter into a contract
i. Here: Just an agreement to negotiate in good faith, so no agreement to agree
c. To enforce a “best efforts” clause, the agreement must contain a clear set of guidelines against which the parties “best efforts” may be measured 
i. Here: No objective criteria
ii. Better option: Pinnacle should have included a right of first negotiation/last refusal in agreement with Pendleton
ii. Donahue v. Artisan Entertainment (NY 2002)—Ambiguous Terms
1. Facts: Agreement between actress and production company granted company broad rights, also contained two provisions listing specific rights granted 
2. NY Contract Law Analysis:

a. Initial interpretation of a contract (including whether the terms are ambiguous) is a matter of law for the court to decide
b. If contract unambiguous: Court gives effect to the contract as written, may not consider extrinsic evidence to alter or interpret its meaning
c. If contract ambiguous: Extrinsic evidence allowed, and interpretation submitted to trier of fact 
3. Rule: To clarify what rights are granted by an agreement, must look at agreement as a whole
a. Here: Looking only at the broad grant of rights renders the two specific provisions superfluous (why list specific rights when already included in broad grant?)
b. Should have said “included, but not limited to” 
iii. Mendler v. Winterland (9th Cir 2000)
1. Two qualities that make a photograph a photograph
a. Lifelike appearance
b. Objective accuracy/faithful detail
2. Parties should have clarified definition of photograph in agreement
iv. Wolf v. Superior Court II (CA 2004)
1. Facts: Dispute between Wolf and Disney over the definition of “gross receipts” as used in their royalty agreement—“cash” only or does it include other valuable in-kind consideration as well?
2. CA Contract Law Analysis:

a. Court provisionally receives (without actually admitting) all credible evidence concerning the parties’ intention to determine ambiguity as a matter of law
i. Test of admissibility = Is the offered evidence relevant to prove a meaning to which the language of the instrument is reasonably susceptible?
b. If court reviews evidence and determines that language is ambiguous, extrinsic evidence is admitted to aid the trier of fact in interpreting the contract 
v. FBT v. Aftermath Records (9th Cir. 2010): The use of a notwithstanding clause in a contract in reference to a provision indicates that even if an act, good, or transaction may possibly fall under that provision, it nevertheless falls under another provision, likely described right after the clause
vi. Random House v. Rosetta Books (NY 2002)
1. Facts: RH’s agreement with authors did not address e-books, as that technology did not exist at the time of contract—RH sued Rosetta for making agreements with authors for e-book rights, claiming that their agreements impliedly included those rights
2. Holding: If modern interpretations of contract terms were not available at the time the contract was signed, the resulting ambiguity should be resolved based on the language used in the contract
a. Evidence of trade usage also allowed: Here, it was well known in publishing circles that the grant of rights in RH’s agreements with the authors referred to hardcover trade editions only
b. Termination

i. Personal Service Contracts
1. Pay or play = Do not need cause to terminate
2. Service contracts typically have suspension/termination provisions giving employer right to suspend/terminate if force majeure, breach, illness, etc. (but want to give performer chance to cure at least once)
a. If contract suspended, term extended to include term of suspension (de Haviland)
3. Innocent party in contract breach has duty to mitigate consequences and breaching party has right to offset against damages
ii. CA Statutes
1. Cal. Labor Code § 2924: Employer can terminate an employee if employee commits willful breach of, or habitually neglects, his duty
2. Cal. Labor Code § 2925: Employee can terminate employment if employer commits willful or permanent breach of his duty
iii. Goudal v. Cecil B. De Mille Pictures Corp. (CA 1931)
1. Facts:
a. Goudal and De Mille had personal services contract with option to renew and increase salary, was renewed twice and then terminated
b. Goudal sued for wrongful dismissal and De Mille claimed it was justified because she violated terms of employment contract
2. Analysis/Holding:
a. There is no breach of contract without a willful act of misconduct
b. Goudal only had duty to mitigate damages as of the date it became clear De Mille was not going to renew her contract
iv. Warner Bros. v. Bumgarner (CA 1961)
1. Facts: Employment contract between James Garner and WB had force majeure clause, WB claims writer’s strikes falls within clause and suspends contract beyond original term 
2. Holding: If production not suspended, interrupted, postponed or materially hampered, it is not an act of force majeure, and it does not justify suspension of the contract
V. LIMITATIONS ON ENFORCEMENT AND REMEDIES
a. Cal Labor Code 2855(a) (“7 Year Rule”): Contract for personal services may not be enforced against an employee beyond seven years from commencement of services 
i. Contract not void, but voidable by employee 
ii. Employee can voluntarily decide to extend contract beyond seven years
iii. Employee cannot exercise right to void before first day of 8th year
iv. ELEMENTS OF 2855(a):
1. Personal services contract (other than one for an apprenticeship);
2. To perform services of a special, unique, extraordinary, or intellectual character which gives it a peculiar value; AND
3. The loss of which cannot be reasonably or adequately compensated in damages in an action at law 
v. 2855(b)
1. Recording artists cannot invoke provisions of 2855(a) without giving notice to employer specifying performer will no longer be there to render services after a certain date
2. If performer voids contract but still owes employer a product, employer can sue performer for damages
vi. De Haviland v. Warner Bros. (CA 1944)
1. Facts: 
a. De Haviland and WB have personal services contract, WB wants to extend term beyond 7 years because De Haviland missed 25 weeks of work during term because she was sick, refused to take roles, etc. 
b. De Haviland voids contract under 2855(a), WB argues the statute entitles it to 7 years of actual service (not 7 calendar years) and that de Haviland could not claim protection of statute because she was in breach
2. Holding:
a. Seven years = seven calendar years (If legislature meant 7 actual years of service, would have said it) 
b. Does not matter if contract was suspended because performer was in breach, seven years is seven years 
vii. Radioactive v. Manson (NY 2001): 
1. Because 2855 has no extra-territorial effect, it cannot be used by non-CA residents who want to claim protection under the 7-year rule
2. This is true even if employer is a CA company (statute designed to protect CA employees, not regulate CA employers)  
viii. Tacking

1. Employers can “tack” two contracts together, but if, in doing so, the term is extended beyond 7 years, the employee can void it on the first day of the 8th year
2. If the employer wants to start a new 7-year clock:
a. Moment of Freedom: When two contracts together, there must be a moment in time where there is a break in privity between the parties and the employee is contractually free to enter into an employment contract with a third-party employer for prospective services 
b. Totality of the Circumstances (very hard to show): Second agreement so much more advantageous to the employee that it is essentially a new contract (not just about more money, also about change in position, extras, etc.)
3. De La Hoya v. Top Rank (CA 2001)
a. Facts: De La Hoya and Top Rank had multiple service contracts and amendments, one making the contract coterminous with a separate HBO contract, extending it beyond 7-year term
b. Holding: The contract and amendments were part of a continuous, uninterrupted eight-year contractual relationship (with no break in privity), so De La Hoya could void 
ix. Indefinite Term Cases

1. Don King Productions v. Douglas (NY 1990): Personal services contract not void for indefiniteness, because (although the term was in question) it specified an event, the occurrence of which, would end the term—i.e., if King won the title, term would extend until two years after it ended
2. Furry Records v. Realnetworks (NY 2002): Under NY law, a contract is terminable at will only if
a. No fixed or determinable duration to the overall contract, AND
b. No express agreement that duration is perpetual 
b. Cal. Civil Code 3423(e)
i. Exception to general rule that a court will not grant specific performance of a personal services contract
ii. ELEMENTS OF 3423(e): A court can grant an employer an injunction against an employee to prevent that employee from working with another employer for the term of their employment IF:
1. The agreement is in writing
2. The promised service is of a special, unique, extraordinary, or intellectual character
3. The loss of which cannot be reasonably or adequately compensated in damages in an action at law; AND
4. The contract meets the statute’s compensation requirements
	Year
	Guaranteed Comp.
	Additional Comp. (actually paid to employee)
	TOTAL

	1
	$9k
	N/A
	$9k

	2
	$12k
	N/A
	$12k

	3
	$15k
	N/A
	$15k

	4
	$15k
	$15k
	$30k

	5
	$15k
	$15k
	$30k

	6
	$15k
	$30k
	$45k

	7
	$15k
	$30k
	$45k

	
	
	NOTE: If artist receives anything more during any year, excess can be applied prospectively to subsequent years
	$186k


iii. 3423(e)(2)(B): Statute also satisfied if compensation does not meet above requirements, but aggregate compensation actually received is more than 10x the money the artist should have received under those requirements
iv. Motown Record Corp. v. Brockert (CA 1984)
1. Facts:
a. Teena Marie entered into personal services contract with Motown while still unknown performer
i. No guaranteed compensation
ii. Initial one-year period with six one-year options
iii. Exclusivity provision
iv. Option clause giving Motown option to pay $6k/year to maintain exclusivity
b. Marie leaves Motown with 11 months left on her contract, Motown exercises its option by paying her $6k then sues for breach 
2. Court looks at two cases:
a. Foxx: $6k/year must be GUARANTEED compensation (royalties don’t count because contingent, even if they were paid out)
b. Olivia Newton-John: An advance against recording costs is guaranteed compensation 
3. Holding:
a. Contract did not guarantee Marie $6k/year because it was in Option Clause (like Foxx contingent compensation) 
b. Exercise of Option Clause right before breach, not sufficient to give Motown standing for 3423 claim
VI. REPRESENTATIONS AND WARRANTIES; E&O; DEFAMATION

a. Reps & Warranties
i. Representations: Assurances that a statement is accurate as of the present moment
ii. Warranties: Guarantees that that statement will remain true for the future term of the agreement
iii. Indemnification: Assurance by one party to secure the performance of the other party against possible loss
iv. Muller v. Walt Disney Prods. (NY 1994): 
1. If not expressly stated in the contract, implied indemnification can arise by contractual language not specifically dealing with indemnification or by the equities of the particular case 
2. Because implied contractual indemnity is meant to apportion loss between parties based on the concept that one who enters a contract agrees to perform the work carefully and to discharge foreseeable damages resulting from a breach, one must demonstrate that the alleged loss goes to the essence of the contract’s purpose
b. E&O Insurance: Covers losses associated with IP, copyright infringement, trademark infringement, claims of violation of personal rights torts (defamation)
i. McGinniss v. Employers Reinsurance Corp. (NY 1986): “Arising out of” language in an insurance policy is interpreted broadly, and can include both the causes of action specified therein AND injury originating from, incident to, or having connection with any of those causes of action
c. Defamation (interest protected: reputation)

i. P’s right to not have reputation harmed v. D’s 1st Amendment Rights
ii. ELEMENTS OF DEFAMATION:

1. False, unprivileged statement of fact (pure opinions not actionable);
2. Communicated to a third person (only needs to be communicated to ONE person not party to the action);

3. Of and concerning the P (P identifiable, though not by name);

a. See Bindrim and Springer for CA and NY identifiability tests
4. Which statement is likely to harm P’s reputation;

5. Requisite degree of fault (if public official, public person, or limited public person: actual malice; everyone else: negligence);

a. Actual Malice = Individual has knowledge of falsity of statement OR shows reckless disregard for whether the statement is true or false (D’s attitude towards the truth relevant, D’s feelings toward P irrelevant)
b. Test for whether someone is a limited public person:
i. Is there a public controversy?

ii. Nature and extent of person’s participation in public controversy
1. Extent to which person’s participation is voluntary/involuntary

2. Extent to which person has access to channels of effective communications to counteract false statements

3. Prominence of role played in public controversy by person 

6. Damages

iii. Defenses to Defamation

1. BEST DEFENSE: Truth (absolute defense to defamation)

2. Statute of Limitations (CA & NY: One year)

3. Certain privileges (absolute or qualified)

4. Opinion

5. Defamation dies with P (not assignable)
6. Anti-SLAPP statutes (Tamkin): Establishes special motion for D in a defamation case intended to censor/intimidate that D’s exercise of their 1st Amendment rights
a. FIRST: Initial burden on D to show that lawsuit arises from an act in furtherance of the right of petition or free speech in connection with a matter of public interest
b. THEN: Burden shifts to P to show reasonable probability of prevailing on the merits
iv. Defamation Analysis for Final:
1. Is P public (official, limited, person) or private person? 

2. If private: P does not need to show actual malice BUT STILL DISCUSS ACTUAL MALICE ON EXAM

3. If public: P must show statement was made with actual malice

a. Reckless conduct measured by whether there is sufficient evidence to show that D entertained serious doubts as to the truth of the publication (Clear & Convincing Evidence)
b. Failure to investigate alone insufficient to show malice; duty to investigate depends on circumstances
i. If material from reliable source: NO

ii. If sufficient circumstances exist to suggest inaccuracies: YES
4. If get to 3rd element and determine P not identifiable, KEEP GOING (“assuming P were identifiable...”) 

v. Defamation in CA: 

1. Bindrim v. Mitchell (1979)
a. Publisher of book not liable because no evidence that it entertained serious doubts about truth of book and no duty to investigate whether it contained falsehoods because author was established (reliable source)
b. CA Test for Identifiability of P: Whether a reasonable person who knew the P, reading the book, would understand that the fictional character therein depicted was, in actual fact, the P
2. Anti-SLAPP: Tamkin v. CBS (2011): 
a. CBS satisfied initial burden of anti-SLAPP statute because their act helped to advance/assist in the creation, casting, and broadcasting of an episode of a popular television show (creation of TV show an act of free speech)
b. 1st Amendment insulates TV writers’ process from defamation and invasion of privacy claims 

3. Uniform Single Publication Act (Cal. Civil Code 3425.3): No person shall have more than one cause of action for damages for defamation or invasion of privacy or any other tort founded upon any single publication or exhibition or utterance. Recovery in any action shall include all damages for any such tort suffered by the plaintiff in all jurisdictions
vi. Defamation in NY: Springer v. Viking Press (1982)
1. NY Test for Identifiability of P (stricter than CA): Description of fictional character so closely akin to the real person claiming to be defamed that a reader of the book who knew the real person would have no difficulty linking the two 
2. Here: Dissimilarities so far outweighed similarities that nobody who knew the P would see the connection
vii. Defamation in General: Clark v. ABC (6th Cir. 1982)
VII. RIGHT/INVASION OF PRIVACY (Interest protected: Individual’s right to be left alone)
a. False Light
i. Differs from defamation in that it deals with false implications (sometimes stemming from true statements), not false statements—some jdxes recognize both, some just defamation (FL) 
ii. P’s right not to have false implications made about him v. D’s 1st A Right
iii. ELEMENTS OF FALSE LIGHT:

1. Publicity
2. Creating a false implication of fact 
3. Of and concerning P (P must be identifiable—same analysis as defamation)
4. That places P in a false light which is highly offensive to a reasonable person (not enough that P himself is offended)
5. Degree of fault (actual malice or negligence)
6. Damages (humiliation and mental anguish)
iv. False Light Analysis on Final: See Defamation above in re: discussing actual malice, duty to investigate, etc. 
v. Solano v. Playgirl (9th Cir. 2002)
1. Facts: Playgirl published an issue with Solano on the cover without his consent, included verbiage on the cover that Solano said created false impression he posed nude inside, the issue was shrink-wrapped, so impossible to know if true without purchasing
2. Holding: A jury could reasonably find that the Playgirl cover conveyed the false message that Solano was not a wholesome person and was willing to, or was so washed up that he had to, pose naked in a sex magazine
a. Conflicting evidence on actual malice—sent back down to trial court to determine
b. Solano’s testimony regarding humiliation and embarrassment (i.e., invitations to charities declined) sufficient to establish genuine issue w/r/t damages 
vi. Seale v. Gramercy Pictures (PA 1997)
1. Facts: Former leader of the Black Panthers sued production company of docudrama “Panther,” claiming the film depicted him in a false light
2. Holding: P could not prove actual malice because D showed that it had no knowledge of falsity and it had taken reasonable steps to ensure accuracy of docudrama (extensive research, engaging experts, etc.) 
vii. Jews for Jesus v. Rapp (FL 2008)
1. Facts: Woman sued stepson for implying in the Jews for Jesus newsletter that he had converted her, FL has no cause of action for false light, court analyzes whether the state should recognize 
2. Court decides NOT to recognize false light in FL because:
a. Largely duplicative of defamation
i. Defamation by implication already recognizes the concept that literally true statements can be defamatory when they create a false impression
ii. Even though interest protected by defamation is subjective (harm to reputation) and interest protected by false light is objective (highly offensive by reasonable person), court says distinction without a difference: conduct that defames will often be highly offensive to a reasonable person, and vice versa
b. Possible chilling effects on 1st Amendment Rights: Because boundaries are much vaguer as to what constitutes false light privacy, hard to know if what you’re doing will violate someone’s rights, might just not do it at all (defamation measured by results, false light by perception)
viii. False Light in NY

1. NO common law right of privacy or publicity
2. Instead, must sue under statute
a. NY Civil Rights Law § 50 (criminal): Misdemeanor to use a living person’s name, portrait, or picture for advertising purposes, or for the purposes of trade, without consent
b. NY Civil Rights Law § 51 (civil): Anyone whose name, portrait, or picture is used for advertising purposes or for purposes of trade without their consent can sue for injunction and damages 
c. EXCEPTIONS

i. If use is incidental
ii. If use is newsworthy
1. Unless picture has no real relationship to article
2. OR article is advertisement in disguise
3. Messenger v. Gruner (2d Cir. 2000)
a. Facts: Picture of 14-year-old girl used to accompany an article in an advice column about a girl who slept with three guys, she sued under §§ 50 & 51
b. Publisher says falls under newsworthy exception—court looks at three cases where court found no violation of statute because newsworthy (real relationship between photograph and subject of article, not ad in disguise)
i. Finger: Picture of family alongside article about caffeine’s effect on in vitro fertilization, none of children born via in vitro
ii. Arrington: Man’s picture used alongside article about the black middle class, espoused ideas he didn’t agree with
iii. Murray: Man’s picture used in article about Irish immigrants, man not Irish
c. Court distinguishes from two cases where there was fictionalization and not newsworthy because created for purposes of trade (Spahn, Binns)
d. Whether something is newsworthy is judged by the actual content, not the publisher’s motivation in publishing
4. Porco v. Lifetime (2017): 
a. A film may be so infected with fiction, dramatization or embellishment that it cannot be said to fulfill the purpose of the newsworthiness exception
b. The fact that a film revolves around a true occurrence does not invoke the newsworthiness exception in the event that the entire account remains mainly a product of the imagination
b. Public Disclosure of Embarrassing Private Facts

i. ELEMENTS OF PUBLIC DISCLOSURE OF PRIVATE FACTS:

1. Disclosure to the public
2. Of private facts (not already known)
3. Highly offensive to a reasonable person
4. Not of legitimate public concern (lack of newsworthiness)
5. Resulting damage (mental distress, damage to reputation)
ii. Truth NOT an absolute defense
iii. Not assignable, dies with P
iv. Schulman v. Group W Productions (CA 1998)
1. Facts: Private citizens in horrible car crash, camera crew films their rescue without their consent and airs in special segment of documentary show, they sue, and camera crew claims 1st A protections because newsworthy
2. Issue: Was the event newsworthy/in public interest?
a. Newsworthy publication = reasonable members of the community could retain a legitimate interest in it
i. Does it have social value?
ii. Degree of intrusion?
iii. Extent to which P played important role in important events?
b. Not all aspects of private person’s life are newsworthy (i.e., intensely personal and intimate relations)
c. For cause of action, need:
i. Nexus/connection between the events that brought the person into the public eye and the particular facts disclosed (nexus existed here)
ii. Even if nexus exists: Degree of intrusiveness may be greatly disproportionate to relevance (intrusiveness not greatly disproportionate to relevance here)
c. Intrusion on Seclusion

i. Everyone has a subjective expectation of privacy/seclusion/solitude—to be actionable, this subjective expectation must be objectively reasonable
ii. Identity of intruder and nature/means of intrusion relevant
iii. Person may have reasonable expectation of privacy in their communications, even if some can be heard by the people around them
iv. CA has anti-paparazzi statute (Cal. Penal Code § 632)
v. ELEMENTS OF INTRUSION ON SECLUSION
1. Unauthorized intrusion into person’s seclusion
2. Highly offensive to a reasonable person
3. Damages (anguish, suffering)
vi. Medical Laboratory v. ABC (AZ 2002)
1. Facts: ABC reporters do investigation into medical lab, pose as representatives of a fictitious women’s health clinic, head of med lab gives them tour of facilities (but not of his private office)
2. Analysis/Holding:
a. Not objectively reasonable to think that things said to someone else will not be repeated—but IS objectively reasonable to think the other person is not recording you (but in AZ, only one person must consent to recording, so no cause of action there)
b. P had no cause of action because
i. Only discussed business matters, nothing personal
1. Even if information was company confidential, the tort is personal to P (and corporation has no cause of action because corporations have no right of privacy)
ii. None of the places he showed reporters were places he regarded as private, so no subjective expectation of privacy
1. Demonstrated by his willingness to show strangers around these places
2. But did not allow them to see his private office, so would have been different if he did show them around office 
d. Commercial Appropriation

i. ELEMENTS OF COMMERCIAL APPROPRIATION:

1. Use of name or image of person
2. In an identifiable manner
3. To the benefit of the wrongdoer (in most cases limited to commercial benefit)
4. Lack of consent
5. Damages (subjective injury to person’s self-esteem/dignity) 
ii. Dora v. Frontline Video (CA 1993)
1. Facts: Iconic surfer brought action against production company of surfing doc that used old images and interviews with him
2. Not every publication of someone’s name and/or likeness gives rise to an appropriation action
3. The program is in the public interest, which gives it “social value”—while that value is limited, so is the level of intrusion into P’s affairs (no private facts disclosed)
4. Publication of interview constitutionally protected absent a showing that the publishers knew that their statements were false or published them in reckless disregard for the truth
e. Right of Publicity

i. Grew out of right of privacy/commercial appropriation privacy
ii. From Comedy III: “The right of publicity is essentially an economic right. What its holder possesses is not a right of censorship but a right to prevent others from misappropriating the economic value generated by the celebrity’s fame through the merchandising of the name, voice, signature, photograph, or likeness of the celebrity.”
iii. Can exist either at common law, by statute, or both (CA recognizes both)
iv. ELEMENTS OF CA’S COMMON LAW RIGHT OF PUBLICITY (From Lugosi v. Universal Pictures, 1979)
1. Use of P’s identity
2. Appropriation of name or likeness to D’s advantage
3. Lack of consent
4. Damages (objective economic injury—biggest different between right of publicity and commercial appropriation)
v. CA C/L Right of Publicity NOT descendible because grew out of right of privacy (subject matter broader than with statutory right) 
vi. CA Statutory Right of Publicity (Cal. Civil Code 3344): Any person who knowingly uses another’s name, voice, signature, photograph, or likeness, in any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods or services, without such person’s prior consent, or, in the case of a minor, the prior consent of his parent or legal guardian, shall be liable for any damages sustained by the person or persons injured as a result thereof
1. Requires KNOWING use (unlike CA C/L Right of Publicity)
2. Has a newsworthiness exception
3. 3344.1: Statutory right of publicity IS descendible 
a. Lasts for 70 years after death
b. Freely transferrable, licensable, etc. property right
c. Subject of right largely same as 3344, EXCEPT:
i. Holder of deceased ROP must register claim with CA secretary of state before can recover damages
ii. To qualify, deceased person’s ROP has to have commercial value at time of death or because of death
vii. BEST SOLUTION TO ROP ISSUES: Get the subject to sign a release/waiver (consent not enough, because does not mean they are giving you the right to defame them)
viii. CA Statutory ROP: Polydoros v. Twentieth Century Fox (CA 1998)
1. Facts: Non celebrity sues filmmaker of The Sandlot, claiming the main child character in the film is based on him as a child (claims humiliation, embarrassment by the nickname “Squints”
2. In right of publicity case, must establish a direct connection between the use of one’s name or likeness and a commercial purpose
a. Law not meant to apply to works of pure fiction
b. Mere similarity or even identity of names insufficient
3. P is adult man, character he claims is infringing on his ROP is a child
ix. CA Statutory & C/L ROP: White v. Samsung (9th Cir. 1992)
1. Facts: Samsung ran an ad featuring a robotic Vanna White analog without her consent, did not mention her by name
2. Holding/Analysis:
a. Statutory Claim: Upheld dismissal because robot was not White’s “likeness” within the meaning of § 3344 (statute does not pertain to imitations, only “actual” name/likeness/voice)
b. C/L Claim: 
i. A court may consider the surrounding circumstances in determining whether a celebrity’s identity has been used

ii. Robot not White’s actual likeness, but brings to mind her personality 
iii. Court expands standard—anything that evokes a persona or identity of a person is the subject matter
x. Right of Publicity in NJ: Hebrew University v. GM (2012)
1. Facts: GM car commercial used Einstein’s head on a buff body, Hebrew U claimed that Einstein would have transferred its right of publicity to it if it knew NJ law had such a thing, and that GM violated that right of publicity
2. Holding: NJ’s C/L right of publicity IS descendible
a. Because it is a property right
b. For no longer than 50 years after death
c. Ad was created 55 years after Einstein’s death, so little chance that anyone would assume that Einstein/his successor was endorsing the GM car being advertised
xi. Copyright Preemption/Conflict: Wendt v. Host Intl. (9th Cir. 1999)
1. Facts: Host licensed the Cheers characters from Paramount and opened Cheers-themed bars with animatronics of Norm and Cliff, actors sued and Paramount intervened, claiming that its copyright preempted Ps state law ROP claims
2. Holding: 
a. Even though not exact replicas of their characters, material facts exist that the robots look enough like Ps to violate ROP
b. ROP NOT preempted by Copyright Laws bc ROP protects person’s identity, which falls outside the scope of copyright
xii. Conflict with 1st Amendment (when artist is faced with ROP challenge to his work, he may raise an affirmative defense that the work is protected by the 1st Amendment)
1. Ad Hoc Balancing Test

a. Cardtoons v. MLB Players Association (10th Cir. 1996)
i. Facts: Cardtoons makes parody baseball cards of real players, MLBPA sends cease and desist, Cardtoons seeks declaratory judgement to keep producing cards without consent
ii. Before the courts articulated bright line rules, did an ad hoc balancing of respective rights of parties, looking at economic and non-economic justifications for ROP
1. Cardtoons:
a. Parody is a valuable tool for society to point out the foolish or absurd and often to point out the level of importance society places upon celebrities and professional athletes
b. Restricting the use of celebrity identities restricts the communication of ideas
2. MLBPA:

a. Interest in safeguarding the time, effort, and dedication the players have spent toward honing their craft
b. Players ought to reap the publicity and monetary fruits of their labors
iii. AFTER WEIGHING: Total effect on the MLBPA’s ROP is negligible when compared with the restrictions placed on the 1st A rights of Cardtoons
iv. Court read parody exception into the statute
b. Guglielmi v. Spelling-Goldberg Productions (CA 1979)
i. Facts: Guglielmi descendant of silent film actor Valentino, sues Spelling for violating Valentino’s C/L ROP by producing fiction film about him, Spelling claims movie is an expression of speech protected by the 1st Amendment
ii. Holding: Published works of fiction that include the name and likeness of a deceased celebrity are protected speech under the 1st Amendment 
1. Film is “significant medium for the communication of ideas”
2. No cause of action for ROP unless proprietary interests in identity strongly outweigh freedom of expression
2. Transformative Use Test 
a. Comedy III Productions v. Gary Saderup (CA 2001)
i. Facts: Comedy III owns Three Stooges’ rights, sues Saderup after he produces and sells a shirt with charcoal drawings of the stooges
ii. Statutory issue: Saderup argues 3344 does not apply because it only applies to use for advertising or selling—court says statute is not that limited
iii. Constitutional issue: Saderup argues he was merely exercising his 1st Amendment right to freedom of expression
1. Zacchini/Presley: No 1st A protection for Ds because acts were completely unoriginal/just copied whole cloth
2. Just because T-shirts are a less conventional means of communication does not mean D loses constitutional protection
3. Creative appropriation of celebrity images can be an important avenue of individual expression—their images are an important expressive and communicative resource 
4. To create a new balancing test for ROP/1st Amendment conflicts in CA, court uses a factor from fair use doctrine/copyright law: Purpose and Character of Use (including whether the use is for a commercial purpose or is for non-profit, educational purposes)
5. TRANSFORMATIVE USE TEST: Does new work merely copy original creation or does it add something new with different purpose or character (quantitative, case-by-case assessment) [discuss test and following factors on final if ROP question]
a. Is celebrity’s likeness one of the “raw materials” from which an original work is synthesized, or is the depiction or imitation of the celebrity the very sum and substance of the work in question?

b. Is the work containing the celebrity’s likeness so transformed that it has become primarily the D’s own expression rather than the celebrity’s likeness?

c. Is the primary motivation for the purchaser of the work to buy the D’s expressive content or is their main motivation to be purchasing a repro of the celebrity’s likeness?

d. Marketability and economic value of challenged work derived primarily from the fame of the celebrity depicted or from the work itself

e. Is an artist’s skill and talent manifestly subordinated to the overall goal of creating a convention portrait of a celebrity so as to commercially exploit the celebrity’s fame?

f. Do literal and imitative elements or creative elements predominate the work?

6. Holding: Saderup’s creations not transformative 
b. NCAA v. EA (9th Cir. 2013)
i. Facts: EA creates game using avatar with college football player Samuel Keller’s exact height, weight, uniform, number, position
ii. Looks at other cases:
1. Winter: Comic book transformative because of how different characters are from real life inspiration
2. Kirby: Character more than a mere likeness or literal depiction of singer
3. No Doubt: Video game characters exceeded scope of license because literal creations of band members
iii. Holding: EA’s use of likeness not transformative because too similar to real life personality (violation of ROP)
1. To pass transformative use test: Could have used fictional colleges—but wanted to use real players because they were a draw for purchasers
iv. Dissent: Don’t just look at avatars, look at game as a whole, there are sufficient transformative elements
c. Hart v. EA (3rd Cir. 2013): Court weighs tests, finds Predominant Use too subjective/arbitrary, goes with Transformative Use because strikes best balance, gives courts flexibility within an analytical framework
3. Predominant Use Test: Doe v. McFarlane (MO 2006)
a. Facts: McFarlane uses hockey player’s name and likeness as character in comic book, admits that character is based on real person
b. PREDOMINANT USE TEST: If product is being sold that predominantly exploits the commercial value of an individual’s identity, that product should be held to violate the ROP; if predominant use of the product is to make an expressive/artistic comment on or about a celebrity, the expressive values could be given greater weight
i. Looks at intent of D: is it expressive or commercial?
ii. Nothing is all creative or all expressive, but a mixture—this test asks which is predominant
iii. Whether the D’s predominant purpose was to exploit the commercial value of the P’s name cannot depend on how much monetary value the name had at a particular time
4. Relatedness Test (from Rogers v. Grimaldi, 2nd Cir. 1989): How much relevance does the celebrity image have to the work as a whole? How misleading is the use?
xiii. Other Cases

1. Kelly v. William Morrow (CA 1986)
a. Facts: Police officer in BARF task force signed a waiver for author to use him in a book, he claims book contained false statements and inaccuracies, waiver was for depiction in fact or fiction, not both
b. Holding:
i. Court looks at intent of contract and surrounding language, says it can be construed to be a combination of fact and fiction
ii. BUT: Waiver was ambiguous, does not suggest Kelly was aware he waived his right to privacy—waiver require voluntary act and actual or constructive knowledge of the existence of the right to which the person is entitled
2. Bosley v. Wildwett.com (Ohio 2004)
a. Facts: Well-known Ohio news reporter went to Florida and exposed herself in wet T-shirt contest, camera crew filmed it and put it on the internet 
b. D claims Bosley impliedly consented because 1) there were signs up warning people it was being filmed; 2) emcee announced the filming; 3) she looked into the camera and smiled
c. But the statute required express consent (written or oral)
VIII. INTELLECTUAL PROPERTY AND RELATED RIGHTS

a. Copyright (17 USC)
i. 102(a): Copyright protection subsists, in accordance with this title, in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device. Works of authorship include the following categories:

1. literary works;

2. musical works, including any accompanying words;

3. dramatic works, including any accompanying music;

4. pantomimes and choreographic works;

5. pictorial, graphic, and sculptural works;

6. motion pictures and other audiovisual works;

7. sound recordings; and

8. architectural works
ii. Section 102(b): In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work
1. Best way of protecting ideas = contract or confidential relationship

iii. Section 103(a): The subject matter of copyright as specified by section 102 includes compilations and derivative works, but protection for a work employing preexisting material in which copyright subsists does not extend to any part of the work in which such material has been used unlawfully

iv. Section 103(b): The copyright in a compilation or derivative work extends only to the material contributed by the author of such work, as distinguished from the preexisting material employed in the work, and does not imply any exclusive right in the preexisting material. The copyright in such work is independent of, and does not affect or enlarge the scope, duration, ownership, or subsistence of, any copyright protection in the preexisting material

v. Best defense to claim of copyright infringement/action of idea protection: Independent creation
vi. To prevail in copyright action must show:

1. Ownership of valid copyrightable material

2. Copying

a. Direct evidence (person admits copying)

b. Indirect evidence

i. D had access to the material

ii. Probative similarity (shows copying, not independent creation)
vii. Research: Miller v. Universal (5th Cir. 1981)
1. Facts: Universal read a condensed version of a book by Miller, used it as basis for screenplay without acquiring rights, Miller sues, claiming that his research was copyrightable
2. Holding: The valuable distinction in copyright law between facts and the expression of facts cannot be maintained if research is held to be copyrightable

viii. Characters: MGM v. American Honda (CA 1995)
1. Facts: Honda made a car commercial with character very similar to James Bond, MGM claims James Bond character as developed in the sixteen MGM films is copyrighted (not the James Bond character generally)
2. Two tests for protectability of characters (must meet one):

a. Especially Distinctive Test: Character well developed and delineated with consistent, widely identifiable traits 
i. Here: James Bond has certain character traits that have been developed over time
b. Story Being Told Test: If the character is only a chessman in the game of telling the story he is not within the area of the protection afforded by the copyright
i. Here: A James Bond film without James Bond is not a James Bond film 
b. Idea Protection
i. Ideas not protected by copyright or property law 

ii. Can be achieved through

1. Express contract

2. Implied in fact contract

3. Confidential relationship (breach thereof)
4. Misappropriation of property claim

iii. Express Contract: Buchwald v. Paramount (CA 1990)
1. Facts: Buchwald entered into agreement with Paramount where Paramount would pay him only if it produced a film “based upon” his work
2. What is meant by “based upon”? 

a. No defining language in contract

b. Expert testimony conflicted

c. Court looked at Paramount’s access to Buchwald’s work and similarity between the two

d. Rule: Where you have an express contract, you can establish a project is “based upon” specific material where you merely have the use of a material element or inspiration in the project 
iv. Implied in Fact Contracts: 
1. Desny v. Wilder (CA 1956)
a. Facts: Desny calls Wilder’s office, describes idea, is told to write a treatment, does so, is told by secretary that if Wilder wants to use his idea he will pay him, Wilder uses his idea without compensating him
b.  To prove a Desny Claim (that an IIF contract exists)
i. There is a submission (of an outline, story, screenplay)

ii. There are certain conditions attached to the submission (i.e., “you must pay me if you use this idea”)
iii. Recipient has knowledge of the conditions attached 

iv. Acceptance of the submission with knowledge of the conditions attached

v. Actual use by the recipient

1. If no direct proof of actual use, can raise an inference of use by showing access and substantial similarity
vi. There is value in the idea 

c. If submitter does not give other party opportunity to accept, no claim

d. Consideration for implied in fact contract:

i. In CA: Submission is the consideration
ii. In NY: Idea is the consideration (to be good consideration, idea must be novel)

2. Spinner v. ABC (CA 2013)
a. Facts: TV writer asked to write teleplay for pilot, submits it, it’s rejected, years later he writes another teleplay and submits to different people, they reject it, years later LOST comes out and P claims it ripped off his idea
b. Problems with Desny Claim:

i. No connection between first group that saw and rejected material, second group that saw and rejected material, and anybody connected to creation/development of LOST (could not show use/access) 
ii. Could not produce a copy of any material submitted
iii. Independent creation: ABC exec can show he came up with idea on his own

v. Breach of Confidential Relationship
1. ELEMENTS OF BREACH OF CONFIDENTIAL RELATIONSHIP:
a. An idea, whether or not protectible, is offered to another party in confidence

b. The idea is voluntarily received by the other party in confidence with the understanding it is not to be disclosed to others

c. The idea is not to be used by the other party for purposes beyond the limits of the confidence that the offeror has put on it 
2. Faris v. Enberg (CA 1979)
a. Facts: Faris conceived idea for sports show, pitched to Enberg saying it was his creation and property, did not authorize Enberg to discuss format with anyone else, Enberg later produces “Sports Challenge” show with him as MC with some similarities to Faris’ idea, Faris claims breach of confidential relationship (fiduciary obligation)
b. Holding/Analysis:

i. Copyright protectability of a literary work not a necessary element of proof in cause of action for breach of confidence
ii. Mere submission insufficient to show confidential relationship: must be evidence of the communication of the confidentiality of the submission or evidence from which a confidential relationship can be inferred
1. Proof of existence of an implied in fact contract
2. Proof that the material submitted was protected by reason of sufficient novelty and elaboration

3. Proof of a particular relationship (partners, joint adventurers, principal-agent, buyer-seller)

iii. “Blurting Out” Problem: Unsolicited submission of an idea to potential employee/business partner, without communication that disclosure being made in confidence 
vi. Misappropriation
1. IN CA: 
a. ELEMENTS OF MISAPPROPRIATION (C/L tort)
i. P must show he made a substantial investment of time, effort and money in creating the thing misappropriated such that the court can characterize the “thing” as a kind of property right
ii. D has appropriated the “thing” at little or no cost, such that the court can characterize D’s actions as “reaping where it has not sown”

iii. D has injured P (damages)
b. Alexander v. MGM (2017)
i. Facts: Alexander thought of idea for Apollo Creed movie, made pitch reel and website, tweeted at Sylvester Stallone, when Creed comes out he claims it ripped off his idea
ii. Holding/Analysis:
1. P’s claim fails because cannot show he had property right in idea
a. Under CA law, misappropriation claims are actionable only to vindicate legally protected property interests
b. Misappropriation of idea claim in context of P sending D a movie idea is typically unworkable under CA law
c. The fact that idea has cost its producer money and labor is NOT sufficient to make it legal property
2. Also lacked confidentiality: P disseminated it and made it widely available 

3. Problems with Desny Claim

a. No submission, idea tweeted to no one in particular (submission must be to a certain person, intent that it reach someone irrelevant)
b. No conditions attached 

c. “Blurting Out” Problem

4. Problem with unjust enrichment claim: Ds did not use idea for their own benefit
2. IN NY: Murray v. NBC (1988)
a. Facts: Murray proposed to NBC idea for half-hour sitcom starring Bill Cosby and other black actors, gets no credit for “The Cosby Show”
b. To be recognized as property entitled to legal protection under NY law, an idea must be NOVEL (not novel = public domain) 
i. Mere fact that no network had produced a film about a black family before does not automatically mean that the idea for the program is novel
ii. Court says idea not novel because “it merely represented an ‘adaptation of existing knowledge’ and of ‘known ingredients’ and therefore lacked ‘genuine novelty and invention’”
iii. Nothing more than variation on a basic theme

c. Copyright Preemption
i. 17 USC § 301: State cause of action preempted by copyright law if:

1. Work in question is within the scope of the proper subject matter of copyright (Sections 102 or 103) [General Scope Requirement]
2. State law rights that are sought to be enforced are equivalent to any of the exclusive rights within the general scope of copyright [Equivalency Requirement]
ii. Policy: Congress has decided certain works are in the public domain (including ideas) and therefore are intended to not be owned or controlled, does not want states to establish causes of action that will interfere with ideas being in the public domain

iii. Procedurally:

1. P makes Desny Claim and/or breach of confidence claim in state court

2. D makes motion to dismiss on basis that P’s cause of action is preempted by the copyright act
a. To survive preemption: P must show state cause of action protects rights that are qualitatively different than those protected by copyright

i. Complaint must allege an extra element that changes the nature of the action 
iv. Wrench v. Taco Bell (WA 2001)
1. Facts: Wrench holds rights to Psycho Chihuahua, has meetings with Taco Bell about using it in ad campaign, Taco Bell creates campaign featuring chihuahua, Wrench sues for breach of implied in fact contract
2. Holding: Wrench’s underlying claim is based on an alleged copyright violation, and is preempted by copyright law 
3. Just because ideas are excluded from the protection of copyright law does NOT mean they are excluded from its scope for the purposes of copyright preemption ("the shadow actually cast by the [Copyright] Act's preemption is notably broader than the wing of its protection")
v. Grosso v. Miramax (9th Cir. 2004)
1. Facts: Grosso wrote screenplay about cardplaying, claims Miramax violated his copyright by stealing his idea to produce the movie Rounders
2.  Holding:
a. No copyright infringement because no substantially similar themes
b. BUT: State Desny Claim should not have been dismissed because not preempted by copyright law (do not pass the Equivalency Requirement)
i. Desny Claims contain an “extra element”: The promise to pay
vi. Montz v. Pilgrim Films (2010)
1. Facts: Montz comes up with idea for paranormal show, makes presentation to Pilgrim, claims Pilgrim ripped him off when producing Ghost Hunters
2. Desny Claim: For purposes of “extra element” to defeat copyright preemption, promises to pay and looking for a partner are the same
3. Breach of confidence causes of action also not preempted because they contain an “extra element”: Duty of trust/confidential relationship between parties 
d. Open Question: What if idea not in tangible medium of expression? 
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