Employment
· General Principles
· Boundaries of the Law: Employee Status
· The "At Will" Presumption and Employment Contracts
· Public Policy and Whistleblower Protection
· Health and Safety
· Employee Mobility / Non Competition Agreements
· Employee IP
· Privacy and Dignitary Interests of Employees
· Fair Labor Standards Act (FLSA): Wage & Hours
· Employment Discrimination
General Principles[image: image28.png]



History and Background
"Status Relationship": 1790 - 1860
· Called Master and Servant
· Master has duty to take care of Servant
· Server has duty of loyalty
· Happening concurrently with slavery
· Master had all the Control
The Lochner Era or Industrialization Era: 1865-1937
· Master-Servant rules are thrown out
· Era in which "Employment At Will" becomes commonplace
· Workers could bargain for better conditions but this was unrealistic
· Workers with grievances could turn to the Tort System
· But Tort Law did very little
· Not a friendly system
Lochner v. New York
Facts: NY has law that says you can't work more than 60 hours a week or more than 10 hours a day. Issue: Is New York's state labor law that limits the number of hours that workers could work per week in bakeries unconstitutional?
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Holding: Yes. It interferes with the right of contract between employer and employees. This right is protected by the 14th Amendment.
Lochner Takeaways
· Law struck down on basis of 14th Amendment "right to contract"
· But at the same time, court acknowledged that there were some limitations to its line of thinking.
· Limits on the amount of hours that coal miners can work are permissible, since coal mining is a dangerous activity
· The case is important because it reflects the hay-day of the court's thinking that nothing should impede the right to contract
Collectivization Era: 1937-1960s
· The era of unionization and the passage of labor laws like the NLRA
National Labor Relations Act (NLRA)
· This act had three goals:
· (1) Prevent labor conflicts to promote commerce and avoid disruptions to economy and war effort;
· (2) Balance power by protecting workers' rights to organize and bargain; and
· (3) Promotion of voice at work through a union
· Weaknesses of the NLRA
· Employers' hostility to the NLRB and its power/jurisdiction
· Procedural delays in NLRB processes
· NLRA's weak remedial scheme (no damages)
· NLRB cannot directly enforce its orders
· Partisanship and flip flopping of NLRB precedent
The Individual Rights Model Era - 1960s til Now
· Now less than 10% of workers are in a union
· This lead to a reduction in collective rights
· Now the law puts more of a focus on individual worker rights
· Lots of Acts have been passed to ban discrimination
Collective vs. Individual Rights
· Collective Bargaining Model:
· Employees are seen as citizens who participate actively, working with management to erect a system of industrial self-governance
· Individual Rights Model:
· Employees are rights-bearers, but they are also rendered the "passive beneficiaries of the government's protection"
· Professor says: The individual and collective rights are not in tension because individual rights end up creating a minimum floor. Once that floor is established, unions no longer need to bargain for those things.
Collective
· Stone: Through a union employees exercise voice, create lasting change
Individual Rights Model
· Esland = Employees are rendered the passive beneficiaries of the governments protection
Old Lifecycle Employment Model's Assumptions
· No international competition / No globalization
· Women at home doing unpaid work
· Employment longterm and stable
· Corporation was large and had defined classes of workers
· Labors unions influences the workplace
Trends in the Workplace
· Demographics: Older workers, women workers, more diverse workers
· Contingent Work: Part time, no benefits
· Technology: Changes in work due to computers, cellphone apps, automation
· Globalization: Outsourcing, Offshoring
· Immigration: Push and Pull factors related to work / labor
· Great Resignation: Also quick quitting / quiet quitting
· Revival of Unionism?: Amazon, UPS, tech workers
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Fissured Workplace
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Fissuring: Splitting off functions that were once managed internally. Two sides to this. Beneficial to CEOs and investors because more streamlined and drives down costs but also results in declining wages, eroding benefits, inadequate health and safety conditions and ever-widening income
inequality.
V.W Stone Widgets to Digits
She starts to highlight the upcoming changes in the demographics of the workplace. Old lifecycle model is dying. “Old psychological contract” like mutual loyalty. New one starting to form where instead of promising to stay for life the employer would keep them for life, the best the employee could
expect was some training to get a better job at another company.
Boundaries of the Law: Employee Status
Employee Status as a Gateway
· A lot of the protections afforded to those who work require that the workers be "employees"
· Title VII
· Overtime protections under FLSA
Types of Worker Classification Problems
· Interns: Students working for "academic credit", trainees
· O'Connor v. Davis
· Unpaid interest are employees under CA law
· Volunteers: Unpaid
· Partners and Owners performing same work as their employees
· Independent Contractor or Employee
· Notoriously difficult question
O'Connor v. Davis
Facts: O'Connor = P. P was required to do 200 hours of field work for her school. She got placed at an internship with Rockland Hospital. She was receiving funds through her school. P was not given a salary. A psychiatrist at the hospital was sexually harassing her.
Holding: The hospital wins. The court rules that they are not an employer so they are not covered by the statute. Title VII only covers "formal employees". The Act defines employee as an individual employed by an employer. Common law states that gaining compensation is an essential condition
of the employer-employee relationship. P was considered an "intern".
Hiring Requirement
· Critical Issue: Remuneration
· If that is shown then apply the common law agency test
· This issue is common with volunteer work
· Professor says: It is a 2 step process:
· Step One: The agent needs Renumeration (paid in some way)
· Step Two: Apply the common law agency test
· Here, P fails the first step
Implications of O'Connor v. Davis
· Employees are protected
· Student Interns and Volunteers are not protected
· But, see FLSA
This Scenario Arises in the Following Scenarios
· Medical Interns working in a hospital (O'Connor v. Davis)
· Part of requirement to become doctor
· Called "interns"
· Grad student teachers
· Law on whether they are formal employees has flip flopped over the years
· Scholar-Athletes
· Now they are allowed to get paid through endorsements and ads
· Cheerleaders
· Get paid very little
· Prisoners
Prison Labor
· Work can be a way of having sentences reduced
· Some are paid, but very low rates
· 37 cents an hour or $2 a day
· Calls, canteen may be expensive
· Jobs that Prisoners do:
· Process Frozen Foods
· Call Centers
· Manufacturing of office chairs and packaging
· Case of prisoner trying to get accommodation to do his work
· Court said he is not an employee and so not entitled to accommodations
Who is the Employer
Factors In Determining Employer Status
· (1) Inception and Termination of Employment
· (2) Receiving Labor and its Fruits
· (3) Providing Work and Pay
· (4) Managing the Enterprise
Joint Employment
· A claim that another entity should also be responsible for labor violations
· Example: Agency works, subcontracted work
· More common now because of workplace fissuring
· [image: image3.png]


Not easy to prove but rests on idea of control and dependence
· Franchise context, McDonald's restaurants
· Its like Patterson v. Dominos, P wants to go after the franchisor because they are the ones with deep pockets
Employees vs. Independent Contractor
Employers have 2 options for obtaining work:
· (1) Hire Employee; OR
· (2) Engage a separate firm - Independent Contractor
Why Hire Employees? (As opposed to hiring Independent Contractors)
· Benefits:
· Employer selects or fires each individual employee
· Drawbacks:
· (1) Supervising - equipping - supplying an occasional task is inefficient
· (2) Slacking is hard to monitor
· (3) Firing is hard
Why Engage a Separate Firm (Hire Independent K'er)?
· Benefits:
· Separate firm can more efficiently equip, supply and supervise occasional tasks for many separate clients
· Separate firm can specialize in supervision of some tasks
· Slacking checked by bidding
· ICs competing against each other for work
· Easier to terminate a firm
· Drawbacks:
· Contract with separate firm may be inflexible
· Changes require bilateral negotiation
· Loss of control on "details"
Three Tests in Determining Whether Worker is an Employee
· (1) Traditional Control Factors
· (2) ABC Test
· (3) Entrepreneurial Activity Test
Traditional Control Factors - Factor Test
· (1) Control over details of work
· (2) Part of occupation? Involving skill. More skill = IC
· (3) Does worker supply tools/Instrumentalities of work
· (4) Place of Work
· (5) Method of Pay: By time or by job?
· (6) Length of work
· (7) Work is integral part of business?
· (8) Intent of the parties
· Note: No one factor is dispositive
· Note: (2) looks more at the individual; (7) Is looking at the business
ABC Test - Elemental Test - Used in CA
Presumption is that you are an employee. The only way that the employer can overcome this presumption is if all 3 elements are satisfied.
· (A) The worker is free from control or direction over the performance of services, both under contract and in fact.
· Looks at the Control Factors.
· (B) The services is outside the work that is typically done by the hiring entity
· Gets to the question of whether the work is integral to the company's operation
· (C) The worker is practicing a truly separate or independent occupation or business
· Looking at it more from the perspective of the worker
Entrepreneurial Activity Test - Factor Test
· (1) Does the worker show "entrepreneurial activity"?
· (2) Is there an opportunity for gain, or for loss?
Note: In essence, inquiry should focus on whether the worker is running a separate business for profit
Employee or Independent Contractor
· FedEx v. NLRB & Alexander v. FedEx
· These two cases have similar facts: Drivers drive trucks with FedEx logo, the divers wear FedEx uniforms, UPS drivers are employees.
· But the courts in each case comes to a different conclusion
Summary of Current Law
· Tests used are in flux
· Each statute is subject to unique exceptions or inclusions of workers
· States are free to adopt other tests
· Res Judicata and collateral estoppel are hard to apply because work changes
· Just because a company might be able to prove that people are independent contractors, does not mean that the company is going to
be able to win again in a different jurisdiction
Characteristics of the On-Demand Economy
· Reliance and placement within information society
· Globalization
· Dependence of trust and reputation proxies such as ratings
· Use of "big data" or surveillance
· Just-in-time scheduling
· Management of workers by algorithm
Cotter v. Lyft
Facts: Lyft drivers are forwarded people who need a ride and they can either accept or decline. Lyft tracks how many rides you accept and decline, and would prefer an above 90% acceptance rate.
Also drivers are given ratings by customers, if their rating is too low they will be subject to termination. The terms of service says either party may terminate at any time.
Issue: Whether Lyft drivers are employees or independent contractors under CA law? Reasoning: Court applies the Control Test.
· Factors in favor of independent contractor include: The workers provide their own tools and instrumentalities, Workers are paid by the job not by time worked
· Factors in favor of Employee include: Lyft has a great deal of control over how the work is performed, based on manuals and their rating system; the work in not particularly skilled
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Holding: Court ends up deciding to send the question to a jury. Court said the jury will be handed a
square peg and be asked to choose between two round holes.
Aftermath of Cotter v. Lyft
· Lyft and Uber settled but the settlement left the classification issue unsettled
· 2018: CA decides case that articulates the ABC test
· 2019: CA legislature passed AB5, also ABC Test
· 2020: Despite AB5, gig companies refuse to comply
· 2020: Voters pass Prop 22
· Says ride-share drivers are independent contractors
· 2021: Court declared Prop 22 unconstitutional
· 2023: The 2021 case is still under appeal
The "At Will" Presumption and Employment Contracts
The At Will Rule
Employee may quit or be fired for a "Good Reason, A Bad Reason, or No Reason at all"
· Has many exceptions and carve-outs
· It is the Default rule, so it can be contracted around, but it is difficult to do so
· Many of the bad reasons for firing someone are now illegal
· For Example:
· Whistleblowers
· A worker's disability
· It is the default rule everywhere in the United States except Montana
· They use just cause
Contract Default Rules [wtf is this slide]
· Default rules help the contracting party because they set out some baseline norms and also help to fill in the gaps where agreements are silent
· Hypothetical Consent Default Rules: They try to encompass what morst contracting parties would want
· Penalty Default: Most contracting parties would NOT want these rules, so they force the parties to contract around them
· Muddy Default: A confusing rule that not many would contemplate on their own, may work well or poorly
· Mandatory Rules: Cannot be contracted around
· For example: Minimum wage
History of the At Will Rule
· Used to have a "one-year" rule deriving from master/servant relations
· Came from the revolution of the seasons
· Idea was that a farmer worker will be worked hard in the summer, when it is time to harvest crops, and will be taken care of in the winter, when there is nothing for the farmer to do
· In 1877 in the U.S., Horace Gray Wood wrote a treaties that established the default at will rule
· Default is a hiring at will, and the burden is on the worker to show an agreement otherwise
· The rule from Wood's treatise spread rapidly and courts adopted it across the country
Savage v. Spur Distributing
Facts: P was employed as an accountant for Price-Waterhouse. P heard about a job opening at D's Nashville location, he went to Nashville and applied. P asked D whether the position was temporary or permanent, the told him it was permanent as long as he performed work satisfactorily. There was no written contract. P started working and moved his family to Nashville. He was fired a year later.
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Reasoning: It is a general principle that unless both parties are bound, neither party is bound. Court rejects P's argument and does so by relying on the requirement of "additional consideration" needed to overcome the at-will presumption.
[image: image23.jpg]The Hidden
Labor Problem

c “Alternative
work arrangements”
have grown:

15.8%

10.1% .
2005 2015 ﬂ

Tradltlonal el =]

jobs have o
declined, m
2005-15:

downsizing—they’re
~ changing the very nature
of employment.

g Corporations aren’t just

o

9 This has led to precarious
employment and lower pay:

Once outsourced,
wages fell for...

janitors
by 4-7%

guards
by 8-24%

Nation.




Holding: The employment was at will
· Professor says: This case shows how hard it is to overcome the at will presumption. To get out of this rule under a contract theory, it would be greatly beneficial to have something in writing.
Additional Consideration
· What qualifies as additional consideration?
· Some kind of release of claims
· Giving up a competing business
· Just working and rendering services does not seem to be enough to overcome the at will presumption
· In Savage v. Spur P tried to argue that his moving to Nashville should constitute additional consideration. The court said no.
· "Mere detriment sustained by the employee in preparing himself to accept the employer's offer, is not sufficient to make an indefinite hiring terminable only at the will of the employee"
Policy Arguments Around the At Will Rule
· Richard Epstein -
· The at-will rule is a necessary component of a free-market economy, as it allows employers and employees to negotiate the terms of their employment without government intervention.
· The rule promotes a flexible labor market, which enables employers to adjust their workforce according to changing market conditions and ultimately benefits workers.
· The at-will rule is necessary to protect the property rights of employers, as employment contracts are similar to other types of contracts and should be subject to the same rules of freedom of contract.
· Restrictions on the at-will rule would constitute a violation of employers' property rights and harm economic efficiency.
· Overall, Epstein believes that government intervention in the labor market would lead to reduced economic efficiency and harm both employers and employees, and therefore the at- will rule should be preserved as a fundamental aspect of a free-market economy.
· Efficiency
· Note: Firms won't dismiss workers arbitrarily due to reputational
norms
· Pauline Kim -
· The at-will rule creates an unequal balance of power between employers and employees, which can lead to negative outcomes such as fear of retaliation and lack of job security.
· The at-will rule contributes to economic inequality by perpetuating a system in which employers have more power than employees.
· The at-will rule is not necessary for a free-market economy to function effectively.
· Kim advocates for a system in which employers and employees negotiate the terms of their employment on a more equal footing, without the fear of arbitrary termination.
· Reforming the at-will rule would create a more just and equitable society, in which all workers are treated with dignity and respect.
· Workers bargaining with lack of information
· Workers don't really expect the at-will rule
The Union Sector
· One of the few places that do have a "just cause" requirement
Just Cause
· Union concepts of:
· "Industrial Due Process"
· Progressive Discipline
· Grievances around loss of a job
How to Avoid Being Fired for Just Cause
· Regular attendance at work
· Obedience to reasonable work rules
· A reasonable quality and quantity of work
· Avoidance of conduct, either at or away from work, which would interfere with the employer's ability to carry on the business effectively
Ways to Escape the At Will Rule
· Written employment contract for a term
· Seen in certain sectors, like education
· There is a union
· One of the first things unions bargain for is job security
· Government Employment / Civil Service Protections
· There is an employee handbook, and promises about job security are made (Possibly)
· Duty of Good Faith/Fair Dealing, or promissory estoppel (possibly)
Government or Public Employment
Government employment entails protections for employee job security not generally available in the non-unionized private sector workplace
· Same general protections that are given to private unionized employees
· Also, because actions taken by government employers = "State Action" they are bound by the 14th Amendment
Board of Regents of State Colleges v. Roth
Facts: Roth got hired to be an assistant professor at a college called Oshkosh. The term of employment was to be for one year. After the year had ended he was told that he would not be rehired. In order to have tenure under Wisconsin law, you need to be employed for 4 years. Since Roth was not tenured, he was not afforded any extra protections. Roth then sues under violation of his 14th Amendment due process clause.
Reasoning: 14th A has to do with deprivation of liberty and property. Here, neither of those are implicated. For this to be deprivation of property, P would have needed to have a legitimate calim of entitlement to the benefits that he is now being deprived of. Here, he had secured 1 year of employment and nothing more. Court also says that P would have had a claim if D had damaged his reputation in some way, but that did not happen here.
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Holding: P's 14th A Due Process claim fails.
Perry v. Sinderman
Very similar case to Roth but here, the "tenure" provision was less clear cut.
· As opposed to Roth which required 4 years of work before an employee could be considered tenured, here there was an informal tenure system - said so in writing. While it wasn't clear how long someone had to be employed to be granted tenure, it could be inferred that it was 7 years.
· Here, P had been an employee for 10 years, so his firing without due process was a violation of the 14th A.
Note:
· The above two cases set out the contours for Constitutional due process protections when the government acts in its capacity as an employer
· Due Process just requires notice and an opportunity to be heard
Written Employment Contracts
Once a written contract exists, the terms of employment are governed by the parties' intentions regarding job security, determined through the application of ordinary contract principles
· When a fixed term contract fails to address the grounds for termination, courts generally presume that the employee cannot be discharged during the term of the contract without cause
Problem with Oral Contracts
Pugh v. See's Candies
Facts: P worked at See's candy for 32 years and then was fired. There were assurances that as long as he did well he would keep working there.
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Holding: There was an implied in-fact job security based on outside factors, and so P was entitled to "just cause" employment protection.
Toussaint v. Blue Cross & Blue Shielf of Michigan
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Facts: P was told he would be at the company as long as he did his job (oral contract). Holding: Court found that there was a contract even though it was for an indefinite term.
Rowe v. Montgomery Ward
Facts: P told she would have a job as long as she reached her sales quota. Then she was fired 8 years later for leaving the store for a personal emergency.
[image: image27.png]


Holding: Court says that oral contracts cannot be too vague. The assurance that the employer made was quite vague. We need to see something more definite.
· Important thing here is that the oral contract was too vague
Takeaways from the Above-Cases:
· Differences between Toussaint and Rowe
· In Toussaint, P inquired about the position and the job position was individualized
· Meaning the promise was made to him, not a large group of workers that all did the same job as P
· In Rowe, P stumbled into her job (did not inquire) and the position was for like a general sales position held by many others
· In situations like that, courts are more likely to apply a general
company policy, than to make any sort of exception for one employee
· Takeaway : Oral contracts for job security or for a just-cause provision are really hard to enforce
Implied Contracts - Employee Handbooks
Employees have argued that employers' written policies may also create contractual rights to job security.
· Courts have sometimes been willing to recognize enforceable contract rights for a group of employees based on language in a personnel manual or employee handbook
Employee Manuals Include Provisions For:
· Benefits
· Severance pay
· Leave Policies
· Severance Pay
· Anti-Discrimination Policies (more later)
· Overtime rules or policies
· Increasingly, more have had arbitration policies
Different Theories that Make Handbooks Enforceable
· Unilateral Contract Theory
· Woolley v. Hoffman-La Roche
· Instinct with an obligation - Fairness
· Promissory Estoppel Theory
· Depends on whether employer's actions induced reasonable reliance by employees, and whether injustice would result
· If everyone treats the handbook as binding, it is likely to be binding
even with a disclaimer
Unilateral Contract Theory
Woolley v. Hoffman-La Roche
Facts: P was hired by D. There was no written employment contract between P and D. A month after starting his job, P was given - and read - a personnel manual. The manual had essentially said that P could not be fired at will, but rather only for cause, and then only after the procedures in the book had been followed. P was promoted in back-to-back years; he was the head of their engineering
section. They asked him to write a report, he did so, then a few months later they told him to quit because they had lost confidence in him. He refused, and they fired him.
Issue: Is the employee handbook a contract that the employer is bound to?
Holding: Yes. The handbook is a unilateral offer, and P's continued work was seen as acceptance. It is essentially about fairness, court says it would not be fair for an employer to offer attractive benefits to the workforce and then withdraw them when it chooses. If D doesn't want the manual to be a binding contract, all that needs to be done is that D include a very prominent disclaimer stating that there is no promise of any kind by the employer contained in the manual; that regardless of what the manual says or provides, the employer promises nothing and remains free to make changes.
Effect of a Disclaimer
· Some courts will allow a disclaim with no questions asked
· Other courts will look at whether the disclaimer meets certain standards
· i.e., Clear and Conspicuous Test
· Font size, location of the disclaimer
· Still other courts look at the manual as a whole and the intent to be bound by the handbook
· Dillon v. Champion Jogbra
· Employer gave a handbook to all and there is a disclaimer on the first page. Court held that the disclaimer and the actual text of the handbook were inconsistent with each other. Court concluded that P should be permitted to proceed with a breach of implied contract term
Modifications of the Handbook
Asmus v. Pacific Bell
Facts: D (employer) distributed a handbook that essentially says that even if your job is eliminated, it will be the policy of D to reassign you elsewhere. This was called the MESP. Some time later D said that they may need to do away with the MESP and if they do, they will inform employees immediately. Two years later, they get rid of the MESP and installed a new policy that gave employees the opportunity to resign with buy-outs. P worked for another two years under the new policy before being terminated.
Issue: Is the modification to the handbook binding?
Holding: No. The MESP was in place for a reasonable amount of time before being replaced. Employees were given advance warning/notice of the change; 6 months notice before implementation of the new plan. And the change did not interfere with employees' pension benefits.
Dissent: D should have to stick to their obligations.
Takeaways
· Whether courts allow modifications of a handbook is jurisdiction- dependent
· Some courts will allow them while others will take the side that the dissent took here
Local Law
· In CA, handbooks are not seen as contractual in nature per se. Instead, courts look to the Foley Factors for an implied-in-fact contract:
· The Employer's personnel policies or practices
· The Employee's longevity of services
· The Employer's actions or communications reflecting assurances of
continued employment; and
· Practices of the industry in which the employee is engaged
Promissory Estoppel Theory
· A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires
Cocchiara v. Lithia Motors
Facts: P worked at D's car dealership. P had a heart attack and was told to find a less stressful job. P told this to his manager. P got a job offer elsewhere, he told the manager and the manager told him not to take it because P was too valuable at his current job. D said there was a corporate job opening that would satisfy P's health needs. P asked if the job was definite because the other job was still on the table and D ensured him that it was. P turned down the other job and was ultimately not given the corporate job. P then went back to the other job and accepted a lower paying position. Issue: Does P have a promissory estoppel claim for a job that is representing itself as terminable at will?
Holding: Yes. Just because the employer has the right to fire someone, does not come with the presumption that they will fire them. An employee can reasonably rely on a promise of employment, because the employee may have reason to believe that the employer's right right to terminate at will will not be exercised before the employee begins work.
Fundamental Problem
· Promissory estoppel seems to contradict the at will rule; if the worker can be fired at any time, then they have no "reasonable expectation: that they will be kept on
· But there may be some instances where the employer may still have set out promises and employees have reasonably relied
Quote from Cocchiara
· An employer's legal right to fire an employee at any time and for any reason ... does not carry with it a conclusive presumption that the employer will exercise that right. It may be reasonbaly for an employee to rely on a promise of employment, because the employee may have reson to believe that the employer's right to terminate at will will not be
exercised before the employee begins work
Implied Covenant of Faith & Fair Dealing
· Courts generally reason that this is part of every contract
· Fortune v. National Cash Register
· P worked on commission, made a $2M sale, and was fired immediately after so that D did not have to pay them.
· Court said wrongful termination, despite the at-will rule.
· Concept of good faith/bad faith is notoriously difficult to define
· Bad faith has been found in pension cases; health benefit cases
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Public Policy & Whistleblower Protections
One of the ways to get around the at-will rule.
Sheets v. Teddy's Frosted Foods
Facts: P was employed by D for 4 years. D produces frozen food products. P is an employee at will. P worked as quality control and started noticing issues with the food he was checking. Veggies looking substandard, Meat was underweight. P brought up these issues to his management and he was fired in retaliation.
Holding: P can bring a retaliation claim. P brought the mislabeling of foods to D's attention because it was in violation of the Connecticut Uniform Food Act. P could have been sanctioned for not reporting this since he was the quality inspector. Where there is a relevant state statute, we should not ignore the statement of public policy it represents.
Dissent: The court's holding is too broad. Gives employees a sword that they can use to stay employed.
Questions to be Discussed Further:
· Who should create a public policy exception?
· Courts?
· Legislatures?
· Example: NY Statute [?]
· If involving a report of wrongdoing, how should it be reported?
· Internally or Externally?
· What constitutes public policy
· Will figure this out in the next lecture, so delete if necessary
· What does the whistleblower need to know?
· In some states, that a crime was actually committed
· But some allow a good faith reasonable belief
Types of Cases
· Petermann: Refusal to commit perjury
· Frampton: Filing worker's comp claim
· Ness v. Hocks: Attend jury duty
· Commonalities among these cases:
· They all have to do with a public obligation/civic duties
· Entities other than the employer are implicated
· Must injure "The Public" - See Hays v. Eateries
Petermann v. International Brotherhood Teamster
Facts: P employed by D (a union). P subpoenaed before a state legislative committee and he says that D instructed him to testify falsely. When he failed to do so he was discharged the next day.
Holding: Perjury is a crime. Sanctioning perjury is a crime. Lying to a legislative body will harm policymakers' ability to act effectively. P should be able to bring her claim.
Frampton v. Central Indian Gas
Facts: P worked for D. P injured themselves on the job and filed for workers comp. She received a settlement for her injury and then was discharged a month later without reason.
Holding: P should be able to bring her claim. If we allow employers to fire employees for filing workers comp then employees will stop filing for it. And the statute is there for good reason, to shift costs of the injury to employee.
Ness v. Hocks
Facts: P worked for D. P got fired for serving on jury duty.
Holding: The jury system and jury duty. are regarded as high on the scale of American institutions. If an employer were permitted with impunity to discharge an employee for fulfilling her obligation of jury duty, the jury system would be adversely affected.
What Constitutes Public Policy
Hayes v. Eateries
Facts: P worked at D's company for 2 years and was promoted to assistant manager. Employee at will. He alleges he was fired for reporting or attempting to investigate a theft at D's work. It appears it was the manager who was embezzling and the manager is who fired him. After P was fired, the manager was charged with 6 counts of embezzlement.
Holding: Reporting embezzlement is not such a compelling interest that it needs to be afforded public policy protection. Here, P is not vindicating his own legal rights, but that of his employer. The harm the manager caused was not toward
the general public.
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 Takeaway: To support a viable tort claim, the public policy must be truly public, rather than merely private or proprietary.
Takeaway from Hayes
· Sheets,Peterman, Frampton, and Ness are about public things
· The public consumes food, the public has a right to trial by jury, etc
· Here, it was just a crime against the business owner, so not public
Injure the Public
· Steward Schwab: Third-party effects, where contracts cannot provide an efficient regime; we need tort law
· California's "Void if Contracted for" test, for example, a contract with an employee that told them they would need to violate a particular law as part of their work
· Example:
· A contract with an employee that told them they would need to
violate a particular law as part of their work would be void as a public policy concern
CA Laboor Code §1102.5
· This is CA's whistleblower law
Sources of Public Policy
Gantt v. Sentry Insurance
Facts: Gantt is P, a sales manager. Joyce Bruno worked under P and she complained that a co- worker was sexually harassing her. P recommended that she report the harassment to the regional HQ and P himself told two other managers. But the harassment continued. Bruno reported it to the Department of Fair Employment and Housing (DFEH). D's counsel then began to investigate the matter. Counsel told P to retract the fact that he had made reports to HQ. DFEH was set to interview employees and D's counsel told P not to say that Bruno had told her to report to HQ. At the interview counsel then asked DFEH to also look into P for sexual harassment. P was then demoted, resigned, and sued saying he was forced to resign.
Holding: There is statutory support for P's claim. D violated a fundamental public policy when it constructively discharged P in retaliation for his refusal to testify untruthfully in the courts of the DFEH investigation. An attempt to induce or coerce an employee to lie to a DFEH investigator plainly contravenes the public policy of this state.
Dissent: The court is being too narrow with what can be public policy.
Gantt Takeaways
· This case is used to explain where sources of public policy arise from
· Some jurisdictions, like New Jersey, consider:
· Constitution, statutes, legislation, administrative rules, judicial decisions, codes of ethics
· Others, like Wisconsin, are more narrow. Consider only:
· Constitution & Statutes
· California: Public policy is narrowly tethered to fundamental policies in constitution and statutes.
· Here, it was a statute. FEHA does not permit anyone to obstruct with an investigation, and telling P to lie to the investigator amounts to
obstruction.
· Note: This is all jurisdiction specific. Different states will look at different sources for making their public policy decisions
Kirk v. Mercy Hospital Tri-County
Facts: P is a registered Nurse. Within 6 months of working she was a supervisory nurse. A patient came in with what P believed to be toxic shock syndrome which can cause death if untreated. The doctors were not doing anything about it. P went to the head of nurses, and the head nurses said that P should report it, document it, and then stay out of it. The patient died since no one would help her. P told the patients family that she would get them her medical records, and told the family that the doctor was paving the patient's way to heaven. Head nurse finds out and P gets fired. P argues that the discharge violates the Nursing Practices Act (NPA) regulations but she does not point to any specific provision. Holding: The NPA and the regulations reveal a clear mandate of public policy. Its purpose it to train and license a person to engage in the safe and competent practice of nursing. The duties reflect the public policy of this state that RNs have an obligation to faithfully serve the best interests of their patients. It would have been incompetent for her not to act, which is a violation of the Act.
Takeaways from Kirk
· Public policy is that principle of law which holds that no one can lawfully do that which tends to be injurious to the public or against the public good. It finds its sources in the state constitution, in the letter and purpose of a constitutional, statutory or regulatory provision or scheme, in the judicial decisions of the state and national courts, in the practice of government officials, and in certain instances, in professional codes of ethics
· [image: image6.png]


Look at the letter and the purpose of the law. Meaning, do not need to find explicit language that states that the statute or other source of law is specifically intended for the public benefit
How Specific Must the Statute Be?
· Moon River - P is told by supervisor to perform the moon river song which requires P to moon the audience
· Court finds that P had wrongful discharge claim because of public indecent exposure law
· Professor says: It is weird that this law is being used as a public policy claim. There is no way to easily predict what employers will fire their employees for for retaliation, and courts will need to make case-by-case determinations on whether any statute is a public policy exception to the at will rule
Constructive Discharge
· Employee is essentially forced to resign
· Some resignations are coerced, tantamount to a termination
· Considerations are "so intolerable" that they would need to resign
· 
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"Whether a reasonable person in the position of P would be forced to quit"
· But stressful, unpleasant, critical situations or substandard performance reviews are typically not enough
· Professor says: Super hard to prove constructive discharge claim. In many cases it is best to advise a client to just stick it through
· Stozinsky v. School
· P is payroll clerk for D. P disagreed with D on whether taxes should be withheld from D's bonus. D yelled at P, she was so spooked she threw up. Then D diminished P's work responsibilities and stopped communicating with her. She resigned.
· Court leaves it up to jury to determine if P was constructively discharged
⛑Health and Safety[image: image8.png]



Does not have to do with Exceptions to the at will rule.
Workers Compensation
· Common Law Regime: What were the problems
· How and when did workers comp schemes arise
· What are the fundamental components of the "workers compensation bargain"
· How is worker's comp administered
· What are the goals and aims of the system
Farewell v. Boston & Worcest Rail Road Corp (From ChatGPT)
· This case set up the idea of common carrier liability but it also had implications in the employment realm
· Establishment of the principle of common carrier liability has had implications for the duty of care owed by employers to their employees in various industries.
Employer's Defenses Prior to Workers Compensation System
· Fellow Servant Rule: Recovery against the other worker who caused the injury, rather than the employer.
· Problems: Proof, and the judgement proof nature of other employees (shallow pockets)
· Assumption of Risk: Employee knew it was risky but continued to work in the fact of known dangers, barring recovery
· Contributory Negligence: Any showing of fault or carelessness on part of employee could bar recovery even when employer negligent
As a result of these defenses, states started trying to pass some worker's comp schemes. They landed on a "no-fault" workers comp scheme called "The Grand Bargain"
· Did not need to prove fault, just that they were injured on the job
· On the other hand, worker is sacrificing all the remedies that they would get under a tort claim. Like punitive damages and others
New York Central Railroad v. White
Facts: P is the employer, suing the state, challenging the constitutionality of NY's workers comp scheme. A women's husband died from an injury arising out if and in the course of employment at P's company. The workmen's compensation commission awarded compensation in accordance with
the terms of the law.
Holding: The law is constitutional. Court says this is a loss arising out of th ebusiness and is an expense of the operation, just like the cost of repairing broken machinery or any other expense that
is ordinarily paid by the employer.
Takeaway: Workers comp schemes are constitutional and after this case, every state adopted their own workers comp schemes
Takeaway
· This case sets out "The Grand Bargain"
· Displacement of tort law and the need to show
negligence/fault, but in return only providing moderate damages
· The Goal of the system is to provide compensation
Requirements for Workers Comp Eligibility
· (1) Injury or Illness occurred "During the Course of Employment" AND
· (2) Injury or Illness was "Arising out of Employment"
· "During the Course" = Takes place while at work and injury directly linked to the work environment
· "Arising Out Of" = Cause or Origin. Occurs when there is, apparent to the rational mind, a causal connection between the conditions under which the work is required to be performed and the resulting injury
During the Course of Employment
Factors in Determining:
· (1) Extent and seriousness of the deviation from work
· (2) Completeness of Deviation
· (was it commingled with duty or has duty been completely abandoned)
· (3) Extent to which horseplay had become an accepted part of employment
· (4) Extent to which the nature of the employment may be expected to include horseplay
· Note: Comes from Prows
Prows v. Industrial Commission of Utah
Facts: P was employed as a truck driver. He would move boxes in and out of trucks and drive them places. The boxes had rubber bands on them and the employees would have rubber band fights.
During one rubber band fight, P tried to slingshot a piece of wood and it hit him in the eye, severely injuring him.
Issue: Did injury happen "during the course of employment"?
Holding: Yes. (1) The deviation was short in duration and relatively trivial. (2) The horseplay was commingled with performance of duty. (3) Such fights had become part of employment. (4)
Horseplay of the type engaged in by P was to be expected.
Arising out of Employment
Did the employment/occupation cause the illness or is it part of everyday risk? Its about causation.
Houser v. Bi-Lo Inc.
Facts: Phil (employee) was a manager of grocery store owned by D. He was in charge of ordering stock, he got to work, and saw someone else had also ordered stock. This stressed him out and he had a stroke while reaching for a box. He recovered and after some time of no longer working for D, had another stroke and died.
Issue: Did P's stroke and eventual death "arise out of employment"?
Holding: No. While injuries caused by stress or emotional stimulus can be the cause of workplace injury; it must be more than ordinary stress that comes with the job. Here, handling overstock was
part of P's job.
Note:
· In Houser the court talks about Reeser v. Yellow Freight Systems
· Driver driving in really icy and terrible conditions
· Court says if there were to have a stroke, they could make a worker's
comp claim
Three Tests for Arising Out of Employment
· (1) Increased Risk: Did the employment increase the quantity of risk, even if not specific to employment?
· (2) Actual Risk: Did the employment subject worker to the risk that caused the injury?
· Permits recovery in street risk or Act of God cases
· (3) Positional Risk: Requires only "but for" cause. Not proximate cause
Exclusivity of Remedies
Eckis v. SeaWorld
Facts: P was Burgess's assistance. She was asked if she would like to ride Shamu in a bikini for promotional pics. P agreed. P was aware of the dangers. Burgess was aware that Shamu would attack people not in wetsuits. P got worried, Burgess said don't worry. Then Shamu attacked her. D paid all of P's medical expenses and continued to pay her salary while she was recovering. P filed this civil action as well as a workers comp claim, P wanted come compensatory damages AND punitive damages.
Holding: P is only entitled to compensation under the workers comp claim. She does not get punitive damages.
Professor says: This case shows the stickiness of the workers comp scheme. Easy to bring claim, difficult to get full remedy. This is the bargain.
Compensation Awarded in Worker's Compensation Scheme
· Medical bills
· Payment for time off work due to injury, based on a percentage
· Compensation for permanent/partial disabilities, according to the schedules
· If injury results in death: Funeral, burial, and survivor benefits
Damages Available in Tort
· Loss of future income if Eckis is disfigure (I think she modeled)
· Pain and suffering
· Punitive damages
Whitaker v. Scotland Neck
Facts: P gets injured on job. He wants to bring a tort so he is hoping that the court does not find that
the injury was arising out of and during the course of work.
Holding: Court finds that it was arising out of and in the course of work. So P only entitled to workers compensation.
Access to Tort System is Very Limited; Available in Situations Where:
· Employer injured employee in an intentional act
· Employer fraudulently concealed worker's injuries
· I.e., Asbestosis cases
· Employer knew that injury or death was a substantial certainty
· Some courts require actual intent to cause harm to worker
· Some courts said that pursuing profit is enough of an alternative motive to excuse liability under tort system
Employee Mobility
This, too, is not an exception to the at-will rule
Non-Competition Agreements
Employer: "I can't stop you from quitting, but I can prevent you from getting another job"
Competing Policy Reasons
· Employee's Interest
· Mobility and portability between employers
· Employer's Interest
· Training as an investment in worker
· Trade secrets, customers lists, other business information
· Society's Interest?
· Vulnerable workers
Hopper v. All Pet Animal Clinic
Facts: D (employee) stated working as a vet for P part-time. Some time later, D offered full time work and they executed a written agreement. It stated that D will not be a vet for 3 years within 5 miles of Laramie. There started to be rumors that D was going to open her own clinic so P sent a letter reminding D that she cannot practice on small animals in Laramie, and P also offered a buy out of the contract for $40k. P then fired D. D then bought a clinic within Laramie's city limit in breach of her covenant not to compete. It was about 51% small animals which is what the covenant covered.
Issue: Whether P's 3 year covenant not to compete is enforceable.
Holding: Court chooses to apply the Rule of Reason Test. It looks at the fact that D built her reputation at P's clinic. It says that the public won't be harmed because other clinics will be able to work on small animals. D has unclean hands because she should have asked for declaratory judgement before opening her own clinic. The 5 mile geographic restraint is reasonable, but a 3 year restraint is too much. So court "Blue Pencils" the contract to a restraint of only 1 year. Court also
states that the covenant should be unenforceable if it was made in bad faith, but here, there was no bad faith.
Restatement View
A promise to refrain from competition that imposes a restraint that is ancillary to an otherwise valid transaction or relationship is unreasonably  in restraint of trade if:
· (a) The restraint is greater than is needed to protect the promisee's legitimate interest, or
· (b) The promisee's need is outweighed by the hardship to the promisor and the likely injury to the public
Rule of Reason
· (1) In writing
· (2) Part of a contract of employment
· (3) Based on reasonable consideration
· (4) Reasonable in durational and geographical Limitations
· (5) Not against Public Policy
What is Unreasonable?
· Changing idea on geography and time limitations based on technology, globalization, the internet?
· The larger the geographical scope, the lesser the durational aspect
Blue Pencil
· Rather than get rid of the entire noncompete agreement because it was unreasonable, the court can modify it in order for to to become enforceable
Bad Faith
· Hiring an at will employee, just to have them sign a non-competition clause, then fire employee, all done with purpose of eliminating competition.
California's Rule on Non-Competition Provisions
· Non Compete agreements are barred in CA
Policy Concerns of Non-Competes
· What's the most serious concern with non-competes?
· they give employers too much power because they can use them in conjunction with at will employment rule   can hire employee, fire them and then noncompete
can still apply
· other concerns: they deprive the public of immediate services, their effects on low wage workers, they cause problems for startups and entrepreneurs trying to recruit
staff
Training Repayment Agreement Provision (TRAPs)
Traps require an employee to pay the employer a fixed or pro rata sum if the employee received on-the-job training and quits work or is fired within a set period of time
· TRAP amounts can top $200k
· Quality of "training" dubious
· Can be worse for low-wage workers than noncompetes
Non-Solicitation Agreements
Can't tell people: "Hey, leave our old job and come work for me!"
Bankers Life & Casualty Co. v. American Senior Benefits
Facts: D (employee) signed a contact with P (employer) that had a non-competition clause. Contract states that D cannot induce anyone to quit working for P, induce anyone to work for a competitor, induce any customers to drop their insurance policy. For duration of contract + 2 years thereafter. D stopped working for P then got a job with ASB (competitor). D had sent emails through his LinkedIn account 3 individual still working for P. D also had posted a job listing on his account. P then sues for breach of contract. D argues that the emails were mass emails.
Issue: Whether the emails sent through D's LinkedIn to the three individuals sought to induce or attempted to induce the employees to resign.
Holding: No. It is all about the content and substance of the communications. Question is - Does the post simply refer to their new job or can it be characterized as solicitation. Here the email invitations were generic emails asking to form a connection. To violate his contract, D would have to actually, directly, recruit individuals working in the city of Warwick, Rhode Island.
Takeaway
· Court concludes that because those invited were of a more passive nature, or directed at employees out of the state of Rhode Island, they
did not violate the non-solicitation agreement.
Social Media: Active vs. Passive
· Passive (and therefore acceptable):
· BTS v. EP: Updates to LinkedIn account with name of new employer, encouraged contacts to check out a new website he designed
· Active (and unacceptable)
· Amway Global v. Woodward: Blog post urging other to leave Amway. "If you knew what I knew, you would do what I do"
Factors to Consider with Non-Solicitation Agreements
· (1) Does the non-solicitation agreement serve a legitimate purpose?
· (2) Is the non-solicitation agreement overly broad?
California on Non-Solicitation
· CA broadly favors employee mobility
· CA essentially does not enforce non-solicitation agreements
Employee IP
Misappropriation of Trade Secrets
· 49 states have adopted some form of the Uniform Trade Secrets Act
· Incorporates some common law on trade secrets, so the law is relatively uniform across jurisdictions
· NY only holdout
Broad Concept
· Formulae, customer lists, strategic elements of business plan, algorithms, source codes
· However, if information can be ascertained by means such as reverse engineering, then it will not gain protection
Elements for Trade Secrets Cause of Action
· (1) Misappropriation accomplished (or inevitable)
· (2) Trade Secret:
· (a) Economic value from not being readily ascertainable by proper means
· (b) Employer endeavored to keep secret
· (3) Caused (or would cause) damage to interest (unfair competition)
Trade Secrets:
· (1) Something that derives independent economic value from not being readily ascertainable by others; AND
· (2) Subject to efforts to keep secret
· Looking for: Confidentiality agreement, passcodes, passwords, restrictions on public disclosures, information only available on "need
to know basis"
Inevitable Disclosure: If employee is going to new job and would inevitably disclose trade secrets that is misappropriation
Saturn Systems v. Militare
Facts: P is Saturn, a debt collection agency. P has spent time and money creating a website that provides clients access to client debtor information. P hires D. D is given access to the confidential information that the website provides. 2 years later, D leaves the job and gets a job with a direct competitor. D still has access the website so he starts using it to try and recruit P's clients to D's new work. D looked at 72 privileged and confidential webpages.
Holding: Court lists factors used in determining whether something is a trade secret. It concludes that P's website does contain trade secrets. And D misappropriated the trade secrets because he "knowingly acquired password protected information by improper means". So all the elements are satisfied. D loses.
Employee Inventions
Issues arise as to who ones the product of the employee's labor where the employer contributes to the creation of the project when no explicit contract provisions control
Wommack v. Durham Pecan Co.
Facts: P was hired to do a simple task but was interest in the deworming process that the plant had to do. The workers would have to deworm by hand but P came up with a faster process. P showed it to D, D asked if he could use the process, and P said yes. To help improve on P's invention, D allowed P to use its resources, and he was given extra people to get his lab going. Then P was fired. P says D needs his permission to use the process. P sues for patent infringement.
Issue: Has P given D a "shop right" (license) to use P's invention.
Holding: P granted a "shop right" by Implied contract or equitable estoppel. Because P used D's resources, was given extra people to get his lab going. If the patent was created in P's own time and without D's resources than D would not have claim to shop right.
Note: CA follows this rule.
Rule of Womack:
The classic shop rights doctrine ordains that when an employee makes and reduces to practice an invention on his employer's time, using his employer's tools and the services of other employees, the employer is the recipient of an implied nonexclusive, royalty-free license.
Privacy and Dignity of Employees
Tension between employer's desire to control their workplace and the worker's own bodily autonomy
· Property vs. Dignity
Privacy Contexts
· Searches of employee property
· Surveillance of Employees
· Genetic Testing
· Drug Testing
· Psychological Testing
· Social Media
· Data Analytics
· Personal Relationships at Work
Possible Bases for Employee Privacy Rights
· Fourth Amendment
· Common Law Tort
· Intrusion Upon Seclusion
· Publicity of Private Facts
· Public Policy
· State Constitutions and Statutes
· Off-Duty conduct (CA, for example)
· Specific Rules, such as banning polygraph tests
· Non-discrimination statutes
California Constitutional Protections
· CA's Constitution is "a document of independent force and effect particularly in the area of individual liberties"
· Expressly protects individual's right to privacy
· Can restrain private employers (no state action required)
· Protects both aspects of privacy
· (1) Interest in being free of unwarranted interference with personal autonomy; and
· (2) Interest in being free of unwarranted intrusions
Intrusion Upon Seclusion
K-Mart v. Trotti
Facts: P was an employee in hosiery department of D's store. Supervisors never had issue with her work. The K-Mart had lockers for their employees and would sometimes provide locks (and the employer would have duplicates of the keys) but when there were not enough locks, employees could simply supply their own and the employe did not have keys or any way to access those lockers. P comes to her locker and sees that it is open and had been looked through. D said that they had heard a watch was stolen and so looked through everyone's locker.
Holding: This is intrusion upon seclusion. If the locks belonged to the employer and they had spare keys or other ways to get in then there really is no issue. But here, the lock was provided by P, so there is an expectation of privacy. P using a personal lock demonstrated her expectation of privacy.
Elements of Intrusion Upon Seclusion Tort
· (1) An intentional intrusion upon the solitude or seclusion of another
· (2) That is highly offensive to a reasonable person
· (A) Courts often look to whether there is a legitimate expectation of privacy
· (3) Need to prove damages (Nominal Damages ok)
· Professor says: The above cases hinges on the 2nd element (Highly offensive).
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 Note:
· What is reasonable depends on what the employee/employer does
· The more the employer does searches, the more protected they will be against claims of intrusion upon seclusion
· Maybe attorneys should counsel employers to do more searches and to put posters up that say that you can be searched at any time
Example of Intrusion Upon Seclusion
· Private investigators hired to examine theft and vandalism; gathered information about employee's health problems and future work plans
· Inquiries into personal life, marital status
· Contradiction between privacy and "public policy"
Publicity of Private Facts
Elements
· (1) One who gives publicity about the private life of another, is subject to liability
· (2) If the matter is of the kind that:
· (a) Would be highly offensive to a reasonable person; and
· (b) Is not of legitimate concern to the public
Borquez v. Ozer
Facts: P worked at D's law firm for 6 years and because he knew of D's dislike of homosexuals, he did not mention his sexual orientation. He had been given a merit based raise 11 days before being fired. P told D that he was gay and that his companion was in the hospital and had been diagnosed with AIDS. P had asked D not to tell anyone. D told everyone at the firm and made derogatory comments about people with AIDS. D also told the board of directors, I think D told the board because he was already planning on firing P and was now worried he could not because of P's outing. P was fired 5 days later.
Holding: P succeed on his tort. Court applies the above elements. They say that sexual relations are normally entirely private matters, as are disgraceful humiliating illnesses. But to have claim also need to have "publicity" of private facts. Court says there was publicity here. P expressly limited the scope of his waiver to D, and D's subsequent disclosures went beyond the scope specified by P, in terms of audience and purpose. Court says the the disclosure to the board was ok, but then they told everyone else too.
Publicity
· Publicity occurs when a matter is communicated to the public at large or to so many persons that the matter must be regarded as substantially certain to become public knowledge.
· Court said that publicity does not need to be widespread, just that if it is disclosed and spread, that is enough
· But some courts are more restrictive than others
Privacy of Electronic Communications
City of Ontario v. Quon [4th A search and seizure]
Facts: P was employed by the Ontario Police Department. The city issued pagers to P and others. The city had a computer usage policy that specified that the city reserves the right to monitor and log all network activities, with or without notice. P kept going over the allotted amount of messages and he would pay an overage fee. This kept happening so the city ran an audit of P's messages to see if they needed a more robust data plan. They see that he is sending sexually explicit personal messages while at work and discipline him.
Holding: Though P had a reasonable expectation of privacy, the purpose of the search was legitimate. Wanted to see if they needed to raise the data limit on pagers. If you don't want to be spied on, use your own devices.
Email Cases:
Smyth
· Employee is using a company email system
· Some emails sent to supervisor including:
· Calling a company party the"Jim Jones Koolaid Affair"
· Handbook Policy: Emails are confidential
· Nonetheless employee is fired
· Holding: No invasion of privacy
Stengart v. Loving Care
Facts: Employee uses employer owned laptop. Sends email to her attorney from private email account. Email resurrected from hard drive of work computer.
Holding: Violation of privacy and attorney-client privilege.
Note: Not brought as an invasion of privacy tort. Rather brought as violation of attorney-client privilege. BUT cases with similar facts have been brought under invasion of privacy.
Loving Care Takeaway
Most compelling factors court used to find violation of privacy:
· Password protection
· Did not save password on computer
· The Handbook policy was ambiguous
· Professor says even if less ambiguous emails were still to attorney and that communication is privileged
· Communications with attorney - had disclaimers indicating such
· 
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Different holding than Smyth because P was being more careful with protecting her communications and they were with an attorney
Statutory Protections
Pure Power Boot Camp v. Warrior Fitness Boot Camp
Facts: P (employer) sued its former employees who left and created a competing business. During discovery D finds out that P had been accessing D's personal emails even after they had left the company. P had accessed all 3 of D's personal email accounts because the password was saved on the work email (and password for other accounts was same). D argues P should be precluded from using the contents of the emails as evidence in violation of the ECPA.
Holding: Court says Title I requires "interception of data" so this does not fall under Title I. But this
does fall under Title II because P accessed D's personal email stored on a third party server.
Professor says: Point of this case is that statutes like the ECPA can be a source for causes of action, though they are imperfect because the statute is old and formed when technology was young.
Bring your own Device
· Something to think about
People Analytics
· Data driven approach to human resources management where analyses of huge sets of quantitive information are used to guide a variety of decisions
· Relying on statistics
Privacy Concerns
· The promise of people analytics is that it will find data that makes workers more efficient, more productive, happier, and more likely to be loyal to their employer
· U.S. workers give up many privacy expectations, and may face algorithmic discrimination
· Although the federal government plays a significant role in health privacy and consumer data privacy, it plays little role in private-sector employees
Drug Testing
· ADA and GINA: Examples of statutory limits of information that can be gathered in the U.S.
· ADA prohibits pre-offer medical testing of any kind, and psychological tests, even those labeled personality tests, can cross the line into
medical tests
· GINA defines genetic information as "information about
· (i) An individual's genetic tests,
· (ii) The genetic tests of the family members of an individual, and
· (iii) The manifestation of a disease or order in family members of an individual
Marijuana and California
· Starting 1/1/24
· Prohibits employers from discriminating against employees from marijuana use off the job and away from workplace
· Still allows for employers to test for impairments and maintain drug-free workplace
Off-Duty Activities
McCavitt v. Swiss Reinsurance
Facts: P alleges that his employer passed over him for promotions and other opportunities because he was having a romantic relationship with another employee, despite there being no policy against it. P was then terminated. P says this was violation of NY labor law. "Unless otherwise provided by law, it shall be unlawful ... to discharge ... because of an individual's legal recreational activities outside work hours off of the employer's premises and without use of employers' equipment or other property.
Holding: The statute does not list romantic dating as a recreational activity. Because it does not mention romantic dating, it is not protected.
Off Duty Statutes
· About ten states, including CA, have "robust" off duty conduct statutes
· About twenty other states have some kind of protections that single out particular activities and say that they should not be basis for an employment decision
· Often for smokers/smoking
CA Protections for Off-Duty Conduct
· CA Labor Code protects workers form discriminating based on lawful off- duty conduct except for:
· Employers can require employees to agree that they will avoid any conduct that conflicts with "essential enterprise-related interests of
the employer and where breach would actually constitute a material and substantial disruption of the employers' operation" and
· Firefighters can be prohibited from smoking anytime
Fair Labor Standards Act (FLSA): Wage & Hours
FLSA is the paradigm minimums standard employment statute
Historical Background: Shorter Hours Movement
· History within labor movement
· Legislative response?
· On Federal Level we got the FLSA
· What values did labor advocates note were advanced by shorter hours?
· Idea that working shorter hours would make more jobs available for other people to take
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Facts: Acts called Minimum wages for Women. Essentially says that it is unlawful for women and children to work under conditions of labor that are detrimental to their health or morals, and it set a minimum wage. P sues employer because not being paid minimum wage.
Holding: Because women have lesser bargaining power than men, we should allow this Act to stand. Note: This same year, the FLSA is passed.
FLSA Broad Overview
· Minimum wage Rater: $7.25/hour
· Except for tipped Workers: $2.13/hour
· "Opportunity Wage" - Wages paid to workers with disabilities
· Overtime Guarantees: Working beyond 40 hours a week = Time and half
· Restrictions on child labor
State Wage and Hour Laws
· States can provide more protections and institute higher wages
· California's min wage = $15.50 an hours
· CA has highest statewide min wage in US
· City of LA min wage = $16.04
· County of LA min wage = $15.96
Issues Around Tips
· Why should customers have to make up for the minimum wage?
· A lot of higher end restaurants won't require tipping because they say they pay their workers enough
Policy Debate Around Raising Minimum Wage
· Reality is that there are adult people working full time on minimum wage
· A minimum wage job is not enough to reach the federal poverty level
Richard B. Freeman, What Will a 10% or 100% Increase in Minimum Wage Do?
· Wage increases are unlikely to have large negative effects
· Low wages are what have reduced employment at the bottom tier of the wage distribution
· It ends up giving wage increases to the people making the lest money
· Low percentage increases are shown to be beneficial to the greater good while larger ones would end up disrupting the job market
Brishen Rogers, Justice at Work
· Minimum wage is a matter of respect and fairness
· Minimum wage laws help ensure more egalitarian work-based social structures
· The minimum wage can be analogized to a tax on the class and status benefits of employing or consuming the products of low wage labor
FLSA Coverage
· FLSA: "Suffer or permit to work"
· Must be "employees"
· Not interns
· Not independent contractors
· Apply economic realities/Control test
· Professor says: Permit to work is a super broad definition. Cases where some guy just starts working and the employer sees it and does not stop them. This is "permitting" them to work
Which Business Are Covered
· Enterprise coverage:
· 2 or more employees; and
· Gross sales or business volume of $500,000
· If Enterprise coverage does not apply, business may still have obligations under FLSA because:
· Employee is engaged in commerce or in the production of goods for commerce
Exemptions from Coverage
· Higher paid workers Exempt:
· Executives
· Professionals
· Computer Professionals
· Professor says: Look for discretion and independent judgement. If
those both exist, they are more likely to be deemed a professional
and therefor exempt from FLSA
· Lower Wage Workers Exempt:
· Agricultural workers
· Domestic workers
Commonly Litigated Issues Under the FLSA
· Off the clock work (Davis v. Food Lion)
· "On Call" time (Dinges v. Sacred Heart)
· Rest and Meal Periods
· Training Time
· Travel Time
· Preliminary or Post-liminary Activities
· Donning and Doffing Time
Off the clock work
Davis v. Food Lion
Facts: P brought action to recover overtime compensation under FLSA. At trial P failed to prove the element that D knew or should have known that he was working over time hours. P now appeals saying that he did not need to show actual or constructive knowledge and that court erred in finding D had no knowledge. D implemented an effective scheduling system for meat market managers. P contends that in order to meet production target, he had to work off the clock. Food lion has official policy that prohibits off the clock work.
Holding: P needs to prove actual or constructive knowledge of his overtime work as an element of his case. Facts go both ways as to whether D had knowledge. The creator of the system told management that it may lead to off the clock work. And meat market work (what P did) would require 20% more time than allotted. Evidence shows P worked off the clock as common practice. But no one had ever complained about the system in place. D wins.
Food Lion Takeaway
· As applied, there was conflicting evidence
· On these facts , the court conclude that the employee had failed to prove that Food Lion had actual or constructive knowledge of the off the clock work
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· Workers seeking to recover for off-the-clock hours must prove:
· (1) They worked the hours claimed
· (2) Employer had actual or constructive knowledge that they did so
Modern Trend
· The holding in Davis v. Food Lion shows the difficulty that employees generally had in proving their cases about employer knowledge of off the clock work
· But recently courts have been more willing to impute constructive knowledge, where employers were aware that employees were routinely working off the clock
· Especially so when managers gave out deadlines that required that employees work through their break times
· Side Note: Employer is required to keep track of hours worked, but if employers fail to keep record, then courts are willing to look at employees' records
· Professor says: Today, constructive knowledge can be imputed, meaning it is easier to prove constructive knowledge now
"On Call" Time
· "Waiting to be Engaged": Waiting around to see if there is work to do
· Not Compensable
· "Engaged to Wait": Told to report at 7 AM, just because there was no work to do til noon does not mean that you don't deserve compensation
· Compensable
· All time spent predominantly for the employer's benefit is compensable under the FLSA
Dinges v. Sacred Heart Saint Mary's Hospitals
Facts: EMT's on first out crew have 7 minutes to respond to page. They cannot travel outside the city; holidays are problematic, as are other events. No loud activities like lawnmower or snowmobile, they cannot go swimming or to a concert. But can cook, eat, sleep, read, exercise, watch TV or movies, housework, care for other family members.
Holding: Based on these facts, the court looks to the contractual agreement and says that this set of facts did not warrant over time pay.
Professor says: The analysis is fact specific. Court will look at at what the employee can and can't do while on call in making its determination.
Rest and Meal Periods
· FLSA does not require breaks or meals, but almost half of the state do require it
· CA requires 30 minute meal break if employee works more than 5 hours in a day. Also requires a 10 minutes rest break for every 4 hours
worked (or major fraction thereof)
· Under FLSA, 20 minute breaks or less are paid; but lunchtime of 30 minutes or longer, with no work duties, can be unpaid
· More difficult line-drawing questions when these breaks also come along with work duties
Training Activities
· Training programs are generally compensable, according to DOL regulations except when an employer can show all of the following:
· (1) Training happens outside working hours
· (2) Attendance Voluntary
· (3) Course not directly related to employee's job
· (4) Employee performs no productive working during the training
· Example: UPS workers are given the opportunity to learn how to be registered nurses or some shit so they can further their careers.
Travel Time
· Portal-to-Portal Act: Generally commuting time (i.e. from home to work) is not compensable time, and this is a strong presumption
· But, time that is spent traveling once the employee gets to work is compensable
· Dooley v. Liberty Mutual
· P did substantial work at home. Wanted to be compensated for time spent form home to first assignment and from last assignment to home
· Court said it was compensable
· Continuous work day concept
· Kind of like work from home, when does our workday begin and end if we work from home
Donning and Doffing Time
· Professor sues Tyson about donning and doffing
· It took several minutes to don and doff
· But if working for several years that is a lot of money that is not being paid
· Issue of whether the time is de minimis or not
· Professor won the case!
· Donning and Doffing is an issue that leads to cases under
Questions and Challenges
· Additional Money/Class Status
· Restructuring bargain to provide more flexible times?
· US versus other industrialized countries
Proposes Rule in 2016
· May of 2016, the DOL issues a proposed rule that would have narrowed down the FLSA's traditional white collar exemptions
· The pay threshold for these exemptions was $23,660 (those below automatically qualify for overtime). The proposal would have made those earning $47,476 annually eligible for overtime
· Trump administration threw out these regulation but did raise to $35,568 per year
· Current approach is to focus on salary test and as well as to look at the worker's duties and see if they are acting as a supervisor
Policy Discussion
· The rules exempt some white collar jobs under the FLSA that really should be covered
· Like if you are a secretary that is working over 40 hours a week but barely making any money. Would still possibly be considered white
collar depending on what rule is in place and would therefor not be eligible for over time
Employment Discrimination
Back to limitations to the at will default rule
Three Forms for Employment Discrimination Lawsuits
· (1) Individual Disparate Treatment
· [I think this is the MCD and mixed motive test]
· (2) Pattern or Practice Claims
· (3) Disparate Impact Claims
· Griggs v. Duke Power
Summary of Statutes
· Title VII, Civil Rights Act of 1964
· Covered Categories:
· Race, color, religion, sex now (includes sexual orientation and transgender discrimination; also sexual harassment) national origin
· Amended in 1991
· For race discrimination claims, section 1981 of the Civil Rights Act of 1866 action should be pled
· Age Discrimination in Employment Act (ADEA)
· Americans with Disabilities Act of 1990 (ADA)
· Family and Medical Leave Act (FMLA)
· Genetic Information Nondiscrimination Act of 2008 (GINA)
· State and Local Statutes
· California Fair Employment and Housing Act
· City of LA Civil and Human Rights Law
Title VII, Civil Rights Act of 1964
· It shall be an unlawful employment practice for an employer
· To discriminate against any individual because of such individual's race, color, religion, sex (including all those things), or national origin
· § 1981: All persons shall have the same right to make and enforce contracts as is enjoyed by white citizens
Change in the Law
· An employer who fires an individual for being homosexual or transgender fires that person for traits or actions it would not have questioned in members of a different sex. Sex plays a necessary and undisguisable role in the decision, exactly what Title VII forbids
· So "sex" under T7 now includes sexual orientation and transgender discrimination; and also sexual harassment
· Bostock v. Clayton County
Racial Discrimination
· "Are Emily and Greg more employable than Lakisha and Jamal?
· Did experiment with resumes with stereotypically white and black sounding names and the white names got called for interviews more
often
McDonnell Douglas v. Green
Facts: D is the employer, employees 30,000 people. P is black person who worked for D as a mechanic and lab technician. Worked for 8 years then fired in general reduction plan. P is long time
civil rights activist and he with others did a "stall in", blocking traffic going to the factor in protest of D's alleged racially motivated hiring practices. They also did a lock-in where they locked people inside D's building. D posted a job listing for P's position, he re-applied and they declined to hire him, pointing to the 2 protests. P argues D's refusal to hire him was racially motivated, D says it was because of the protests.
Holding: Court develops the McDonnell Douglas Burden shifting test.
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· (1) P must satisfy the elements of a prima facie case of discrimination
· (2) Burden then shifts to D to produce at least one "legitimate, non- discriminatory reason" for adverse action
· (3) Burden then shifts back to P to prove, by a preponderance of the evidence, that the proffered reason was pretextual
Applying the Test to The Case
· (1) P must satisfy elements of prima facie case of discrimination
· (A) Belongs to protected class
· (B) He applied and was qualified for a job which the employer was
seeking applicant
· (C) That despite his qualification, he was rejected and
· (D) That after his rejection, the position remained open and the
employer continues to seek applicants
· (2) Burden then shifts to D to produce at least one "legitimate, non- discriminatory reason" for adverse action
· 
Professor says: Super easy to satisfy. They can always come up with a reason. Never seen an employer fail this step.
· (3) Burden then shifts back to P to prove, by a preponderance of the evidence, that the proffered reason was pretextual
· Note: This test applies to any adverse employment action. Not just being fired but also things like pay cuts, or not being hired in first place
This is the proof framework for whistle-blowing in CA.
· Now, it’s the following test, as articulated by Labor Code Sec. 1102.6
· Step 1: P must establish, by a preponderance of evidence, that retaliation for their
protected activities was a contributing factor in the contested employment action
· Step 2: Once P makes the required showing, the burden shifts to the D employer to demonstrate, by clear and convincing evidence, that it would have taken the action in question for legitimate, independent reasons even if the plaintiff had not engaged in protected activity
· The preponderance of evidence test in Step 1 requires the employee to prove that a fact is more likely than not true, whereas the clear and convincing test in Step 2 requires the
employer to prove that it is highly probable that the fact is true
How is Pretext Proven?
· Often via temporal connection or through "Comparator Evidence"
· Comparator Evidence - Person that is part of protected class is not given the job while person that is not part of a protected class did get the job
· In McDonnell, court says can be shown with evidence that white employees that participated in acts comparable to the "stall in"
protest were nevertheless retain or rehired
Professor says
· In a way, this sort of gets rid of the at will rule. If you fire everyone that is wearing a pink shirt, and you say that that is your reason for firing them, then you probably fail step 2 of the McD test.
Gender Discrimination
Price Waterhouse v. Hopkins
· Case from 1989 - issue of what kind of evidence do you need to show to win a case of employment discrimination
· P worked at D's firm and was told that she was not dressing femininely enough, she refused to change and was fired
· Before this case you needed to have direct evidence of discrimination
· I.e., "I am firing you because you are a woman". But that very rarely happens.
· This case said that you can also do it through circumstantial evidence.
· This really comes up in the 3rd step of the MCD test. We now know that you can do it through direct or circumstantial evidence
1991 Civil Rights Act Amendments
· 
"Except as otherwise provided in this subchapter, an unlawful employment practice is established when the complaining party demonstrates that race, color, religion, sex, or national origin was a motivating factor for any employment practice, even though other factors
also motivated the practice"
· 
[image: image16.png]


Should D carry a burden of persuasion that it would have reached the same decision even had the elicit motivating factor not been present, it restricts the P's remedies to declaratory and injunctive relief, attorney's fees, and costs
· Uses Preponderance of the evidence standard
Professor says
· Under "Mixed Motive Test" need to show that at least one of the reasons why an employer took an adverse action against the employee was based on discrimination of a protected category
· Makes it easier for employees to win an employment discrimination case
· But damages are limited. Just get:
· Declaratory and Injunctive relief, attorney's fees, and costs
· Under this test do not get "emotional damages" which is where the money is
· Can bring both a mixed motive and MCD test.
Desert Palace v. Costa
Facts: P was only woman working at warehouse. She had been disciplined many times. She got into a fight with a coworker, both employees were disciplined but only P was fired. P sues for sexual discrimination. Employers would use sex-based slurs around her, and was treated less favorably than the men.
Holding: P need only present sufficient evidence, by a preponderance of the evidence, that race, color, religion, sex, or national origin was a motivating factor for any employment practice.
The Elusive Nature of Discrimination: The Mungin Case
· Lawrence Mungin was black lawyer at big law firm. When the lead Bankruptcy left, there was not much work for Mungin to do.
· Finds out he is eligible for partner but no one had reached out to him
· Finds out people less senior were making more than him
· He was told he had fallen through the cracks Lowered his rate
· He quit and sued.
· Vast majority of discrimination cases are based on circumstantial evidence
· Can prove cases through comparator evidence
· Here, the fact that they have never lowered the rate of a white attorney is a useful comparator
· Unclear whether the lack of giving opportunities to minorities in itself is
discrimination
Pattern or Practice Claims
· Class action claims where "discrimination is demonstrated to be the standard operating procedure - the regular rather than the unusual practice
· Proven through both statistical evidence and anecdotal evidence
· Employer can rebut the statistical evidence by examining "applicant flow data"
· i.e., It is not our fault as the employer that we only got 2 applications from black applicants
· We hired according to the applicant pool that we had
· Often pattern or practice claims are litigated by administrative agencies
Walmart Case
· Huge class action, women suing because not getting promoted
· Supreme Court rules that the class was not properly certified because they lacked commonality
· 
Professor says: Supreme court holding had a real chilling effect on pattern or practice claims but courts are still willing to certify classes
in these types of actions.
· But they are hard to prove because of the BFOQ
Disparate Treatment Affirmative Defense: BFOQ
· Bonafide Occupational Qualification
· Employer may use "religion, sex, or national origin in those certain instances where religion, sex, or national origin is a BFOQ reasonably necessary to the normal operation of that particular business or enterprise
· Narrow defense, really difficult for employers to succeed on it
· Note: Race is not a BFOQ
· Note: It is a "Yes, But" defense. Yes, we discriminated but it was necessary to achieve some normal operation of our business
BFOQ
· Courts have construed narrowly. Arise in certain circumstances
· Safety
· Privacy/Body Issues
· Sexuality
· Policy Question: What role should customer preference play in establishing a BFOQ
· Think about hooters and strip clubs
· Ultimately are assuming customer preference and probably not a
BFOQ
Dothard v. Rawlinson
Facts: Prison refused to hire women to work in contact positions with male prisoners.
Holding: The BFOQ defense allows an employer to determine that sex, or one of the other classifications is reasonably necessary to the efficient job operation of the business, so that women would be unable to perform the job properly. Here, the BFOQ defense works because there were sex offenders in the general prison population, and women were at risk of assault.
UAW v. Johnson Controls
Issue: Is it permissible for an employer that manufactures batteries to exclude women who were capable of having children from positions that involved high levels of exposure to led?
Holding: Court rejects the BFOQ defense. The concern for protecting the health of the fetus is unrelated to employers' business interests.
Disparate Impact Claims
· Can also be brought as a class action
Griggs v. Duke Power
Facts: Case brought by incumbent black employees at Duke Power. Prior to the passage of the Civil Rights Act, the company openly discriminated on the basis of race. There were 5 departments but black people were only assigned to the labor department (lowest paying). D instituted a policy of requiring a high school education for initial assignment to any department other than labor. After passage of civil rights act, if Ps wanted to transfer to other department, D required a high school education. White employees hired before the institution of the high school education requirement did their jobs just fine and were able to be promoted.
Holding: The CRA prohibits not only overt discrimination, but also practices that are fair in their form but discriminatory in operation. Here, the high school completion requirement is not shown to bear a demonstrable relationship to successful performance since those that have not completed high
school are doing just fine at the job.
Griggs v. Duke Power Test
· (1) Neutral employment practice
· (2) Substantial adverse impact against protected class
· Proved through statistics
· (3) Must be justified through business necessity
· Must be job related
· (4) P then must show alternative practices that would serve same end with less adverse impact and employer fails to adopt
· 
Professor says: These cases are quite rare because it takes a lot of resources to invest in these statistical reviews
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· (1) P brings a prima facie case (practice caused disparate impact)
· (2) D must then show the practice was job related and consistent with business necessity
· (3) P then must prove that an alternative practice would have less impact and would still serve employer's legitimate needs
Title VII and Sexual Harassment
History of the Cause of Action
· Sexual harassment cause of action established by Supreme Court in Meritor Savings v. Vinson (1986)
· Catherine MacKinnon, the sexual harassment of working women (1978)
· Book came out 8 years before the case. Helped change public discourse
Two Types of Sexual Harassment
· (1) Quid-Pro-Quo
· If you do sexual favors for me I will give you a promotion, pay raise, or better assignment
· (2) Hostile Work Environment
· The entire culture is so perverse that it is hostile to P
· More common that QPQ
Hostile Work Environment
P must prove:
· (1) Subject to objectionable conduct
· (2) Conduct unwelcome - No longer hard to prove
· (3) Conduct severe or pervasive enough to create an abusive environment
· Based on reasonable person standard
· (4) Reason for hostile conduct was P's sex
· Can be based on sexual orientation. Can be same sex.
Severe or Pervasive
· Pervasive = Multiple event or occurrences where harassment occurred
· Severe = Could be one instance that was super severe
· Note: This is the element where most of the litigation occurs
· CA has no sever or pervasive requirement
· NY same but needs to be more than de minimis
Billings v. Town of Grafton
Facts: P worked for the city. P would notice that Connor would not stop staring at P's breasts. It happened a lot! P would have to cover her chest with paper. Change her outfits. P filed formal complaint. Went on for about two years. Filed discrimination claim with EEOC and they gave her the right to sue.
Holding: Need to determine whether Connor's actions were severe or pervasive. Court gives factors in making that decision. Remands.
Takeaways
· Case comes up with severe or pervasive requirement
· Court remands based on Factors:
· Frequency
· Severity
· Physically threatening or humiliating
· Interferes with work performance
Employer Defenses
· If a supervisor engages in sexual harassment in the workplace, they have an affirmative defense
· The affirmative defense says that if a supervisor takes tangible employment actions against an employee, there is strict liability for
that
· Tangible employment action = Firing them, reassigning them, giving them worse job duties, cut their pay.
· For any other action that a supervisor takes, there is still strict liability but the employer has an affirmative defense
· 
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Defense says that the employer will not be vicariously liable for the harassment if:
· (1) The employer exercised reasonable care to prevent and correct promptly any harassing behavior; AND
· Need to be willing and capable of implementing this policy
· (2) Employee unreasonably failed to take advantage of preventative or corrective opportunities provided
Burlington v. Ellerth
Facts: P worked as a salesperson at D's division. She alleges that she was the subject of constant sexual harassment by her supervisor - Ted Slowik. Slowik was a mid-level manager. He had authority to make hiring and promotion decisions subject to approval of his supervisor. He was not P's immediate supervisor. Slowik once invited P to a hotel lounge, P felt compelled to accept because Slowik was her boss. He made comments about her breasts that she did not like. He told her to loosen up and said you know I could make your life very hard or very easy at Burlington. When P was up for promotion, Slowik said that P was not loose enough and rubbed her knee. Later, P did receive the promotion but Slowik made some more comments about her butt and legs. More harassment: She calls and he says he does not time to talk to her unless it is about what she is wearing. 2 days later he calls and asks if she has started wearing shorter skirts. P quits.
Reasoning: Sexual harassment by a supervisor is not conduct within the scope of employment. But an employer can still be held to be liable where its own negligence is a cause of the harassment.
Employer is negligent if it knew or should have known about the conduct and failed to stop it. Here, Slowik did not take any tangible employment action against P. Tangible employment actions are acts by the employer for Title VII purposes. Court then gives the framework for the affirmative defense.
Holding: Remanded
Burlington Takeaways
· If tangible employment actions are taken by a supervisor, then the employer is strictly liable
· For all other types of actions by supervisor, strict liability but an affirmative defense. Employer will not be liable if:
· (1)Employer exercised reasonable care to prevent and correct
promptly any harassing behavior; AND
· Things to consider:
· Is there an effective sexual harassment policy in place
· Did the employer take prompt remedial action once it had knowledge
· Burden on employee to notify
· (2) Employee unreasonably failed to take advantage of preventative or
corrective opportunities provided
Other Issues Raised
· Same sex sexual harassment (Oncale)
· Sexual harassment based on sexual orientation
· Third party (customer) sexual harassment
· Role of HR department
· Role of management attorney/general counsel
Sexual Harassment Step by Step:
· Step One: Was there a Quid Pro Quo: Sexual Favors for career advancement
· Step Two: Was there A hostile work environment? Make sure the conduct was severe or pervasive?
· Step Three: Can the employer avoid liability through the Burlington defense
ADEA, FMLA, and the Americans with Disabilities Act
Age Discrimination in Employment Act
· Passed in 1967 and intended to remove mandatory retirement ages and stigma against older workers
· Protects workers 40 years and older from discrimination
· ADEA applies to business with 20 or more employees
Differences between ADEA and Title VII
· Mixed motive structure not available
· Ps must use McDonnell Douglass burden shifting proof framework
ADEA
· A disparate impact cause of action is available under the ADEA
· However, the employer need only show "reasonableness", a more lenient test compared with business necessity test under Title VII
· 
Professor says: Disparate impact claims are often proven through statistics, and employers have a defense here where they need only
show that their use of a particular age requirement for a job be "reasonable"
· Does not violate the ADEA to use factors "correlated" with age, such
as pension and vesting
Family Medical Leave Act
· Applies to larger employers: 50 employees or more
· Only applies to almost full-time workers: 1,250 hours worked in the 12 month period before leave is requested
· Requires unpaid leave for 12 weeks, with workers position retained
· Allows leave for one's own illness, or that of a child, spouse or parents, as well as birth and adoption
· Note: It's more for like chronic illnesses than one-off things
· Leave is gender-neutral in an effort to avoid constitutional challenges but also to encourage men to take it
· The statute has not had much effect because of those who need the lave can't afford to take it
Americans with Disabilities Act
· Mandate: It is illegal for the employer to discriminate against qualified individual with a disability, who can perform the essential functions of employment with or without reasonable accommodations
· Similar ideas, concepts, structures of proof as Title VII Except:
· Question of how to define "disabled", or "disability" which is a central question vis-a-vis inclusion of the statute
· The mandate of "reasonable accommodation"
· How much accommodation, exactly, is "reasonable"? Title VII says similar issues with religion
Three Ways to Establish Disability
· (1) Physically/mentally impaired so that she is limited in one or more "major life activities" - Most common
· (2) Record of such impairment
· (3) They are regarded as having such an impairment
· Its is about being perceived as disabled regardless of whether they have any sort of disability
· It is to encourage more people to use the cause of action
Major Life Activities
· Caring for oneself
· Performing manual task
· seeing
· hearing
· eating
· sleeping
· walking
· standing
· lifting
· bending
· speaking
· breathing
ADA Definition of Disability
· ADA passed in 1990. SCOTUS cases decided in following years that narrowed the definition of disability in the statute:
· Sutton v. United Airlines: Twins challenge the airline's vision policy. Court rules that you assess the disability in its mitigated condition
· Toyota v. Williams: Carpal tunnel syndrome not a disability; must show that activity is limited in area of "central importance to most people's daily lives"
ADA Amendments Act of 2008 (ADAAA)
· Purpose of the statute: Reinstate a broad scope of protection to be available under the ADA
· Focus on capacity to do the job, not whether the condition is a disability
· Statute specifically mentions Sutton and Toyota v. Williams
· Assess disability in unmitigated condition (but not eyesight)
· Major life activities now include internal bodily functions
Weaving City v. Hillsboro
Facts: Police officer with ADHD contends he was fired due to disability; Jury sees it his way and awards damages; the Ninth Circuit disagrees, in an opinion with a dissent. Officer argues that ADHD limited major life activities:
· Working
· Interacting with others
Holding: A cantankerous person who has mere trouble getting along with coworkers is not disabled under the ADA. To hold otherwise would be to expose to potential ADA liability employers who take adverse employment actions against ill-tempered employers who create a hostile workplace
environment for their colleagues.
Reasonable Accommodation
· Employer has an affirmative defense based on cost. Depends on the overall budget of the organization
· What is reasonable for one employer might not be reasonable for another
· Before the pandemic, working from home was almost never a reasonable accommodation
· 
Professor says: Employer and employee need to go through an interactive process where employer tries to find way for employee to do their job more easily
· Not just a one time thing - can revisit.
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