 (Note to Students: I organized the topics in an order different from class. I found it to be helpful. All topics are present, but some may appear later in the outline!) 
Introduction: 

Investigatory criminal procedure: rules governing police conduct in investigating cases

Accusatory criminal procedure: Right of D as case proceeds in criminal justice system 

Participants:
· Police

· Prosecutors

· Magistrates

· Trial judges

· Appellate judges

· Defendant 

· Defendant counsel

· Victim

· Jury 

· Correctional system 

· Media 

· Public 

Steps of system: 

1) Crime

2) Pre arrest investigation 

3) Arrest (affidavit needed if no PC) 

4) Complaint (file initial charges) 

5) Gerstein review (look at complaint and affidavit for PC)

6) First appearance

7) Preliminary hearing or grand jury 

8) Arraignment/set trial date

9) Discovery 

10) Pretrial motions

11) Plea bargaining

12) Trial

13) Sentencing

14) Appeals 

15) Collateral challenges (habeas corpus) 

Governing laws: 

1) Federal constitution

2) State constitution

3) Statue

4) Agency regulations/policies/guidelines

Incorporation doctrine

· Bill of rights applies to states via 14th amendment 

· “Fundamental to justice” 

· Selective incorporation

· NOT incorporated

· Third amendment: right not to quarter soldiers

· Fifth amendment: no right to grand jury 

· 7th amendment: no right to jury in civil cases 

· Jot for Jot/interpretation the same way (except 12 person juries) 

Retroactivity: 

· Decisions not retroactive on HCP

· People get benefit if on direct appeal; Not collateral 

· Exception to retroactivity:

· Exceptions: 

1) Narrows governments power to punish (new substantive law not procedural)

a. Lawrence v Texas: same sex marriage is not a crime

b. Montgomery v. Louisiana: juveniles should never be eligible for life without parole 

2) Teague: “watershed” rule of procedure (fundamental fairness) 

a. Done only once for right to counsel 

b. Said will not do anymore

FOURTH AMENDMENT 
Language: “The right of people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall NOT be violated, and no warrants shall issue, but upon probable cause” 

Approach: 

1) Is there a search by the government

2) Was there a warrant 

a. Complied with warrant requirements executed properly 

3) Is there an exception to the warrant rule

4) If there is a constitutional violation, does the exclusionary rule apply? 

Standard to determine search or no search 

· Must be physical intrusion (Olmstead OVERTURNED)

· A person has to exhibit an actual subjective expectation of privacy and the expectation must be on that society is prepared to recognize as “reasonble” (Katz) 

· Facts of Katz: the court held there was a search when an electronic listening device and recording device was placed in a public phone booth used to listed D’s call. Said the fourth amendment protects people not just places. 

· Katz supplants but does not replace the trespass theory (jones) 

· Facts of Jones: The court held there was a search when the government put a tracking device on an individual’s car, reasoning that they physical y occupied private property with the purpose of obtaining information. Therefore, even though the cars movements were public movements, there was a search. 

· Jones is known for its concurrence by Sotomayor that lays out the Mosaic theory. In the concurrence she states that one day due to the advancement of technology we will be a world of nonphysical trespass. She suggests a reconsideration of the third-party doctrine in that everything we do in public should not automatically not be a search. 

Search or no search 

· Open fields

· Curtilage 

· Ariel surveillance

· Thermal imaging and enhanced technology

· Trash

· Public areas

· Beepers and transmitters

· Consensual electronic surveillance

· Financial records

· Pen registers

· Carnivore and computers

· Dog sniffs

· Manipulation of bags in transit

· Field testing

· Private searches

· Foreign searches 

· Open fields: No search
· Open fields are not a a search because there is no reasonble expectation of privacy (CL) because they don’t provide a setting for intimate activities intended to be sheltered from government surveillance and are usually accessible to the public. (Oliver v US)
· Curtilage: Search
· Entry into the curtilage constitutes a search. To determine if you are in the curtilage, you must consider 1) how close to the home 2) within enclosure surrounding the home 3) nature of use 4) steps taken to protect area from observation by passerby’s (United States v Dunn)
· Facts of United states v Dunn: The court held that a Barn located 50 yards from the fence surrounding the home, which did not lie within the area surrounding the house enclosed by a fence, that was not used for intimate activities of a home, and which was observable by those standing in the open fields because it was only closed by a fence placed to corral livestock did was not considered the “curtilage” of the home. 
· Ariel surveillance: No search
· Ariel observation by a plane lawfully flying in navigable airspace 1000 feet above a fenced backyard within the curtilage of the home was not a search because the 4th A protection of a home has never required law enforcement officers to shield their eyes when passing by. They are permitted to look through public vantage points and any member of the public flying in the airspace could have seen the observations. (California v Ciralo)

· Helicopter flying 400 feet above the house was deemed not to be a search because the helicopter was flying in navigable airspace/in compliance with FAA regulations. Under the plurality O’Conner proposed that the Focus should be on if we reasonably expect the public would be there, not whether the police are legally in the airspace. The burden should be on the defendant to show this. (Florida v Riley)

· Thermal imaging and enhanced technology: search
· To determine a REP in New technology it must 

1) Involve the home

2) Be capable of showing intimate activities

3) And not be in general use (Kyllo)
a. The court in Kylo said including use of a thermal imaging devices aimed at a private home from the public street to detect the heat within the home was a search because the sense enhancing technology was capable of revealing information of the interior of the home that could not have been obtained without physical intrusion in the constitutionally protected areas at least were the technology was not in general use. 

· Trash (implicates third party Doctrine): No search, if no trespass 
· Searching of a garbage bag left on the public curb for collection outside the curtilage of the home is not a search because there is no REP since garbage is exposed to the public, is accessible to the to the public, and it is placed for the express purpose of conveying it to a third party. (Greenwood)

· Trash left on the curb of private property is not a search because there is not REP since it is knowingly exposed to the public, is accessible to the public, and the information is voluntarily turned over to third parties. (Brakeman)

· Public areas: No search
· No REP in public bathroom (Hill) 

· Generally, you don’t have a REP in actions and conversations carried out in public. 

· Beepers and transmitters (implicate public behavior): Yes, but depends 
· Beeper placed on the car constitutes the trespass (jones) 

· Beeper placed in a gallon which is then placed in the car that allows agents to trace D into a cabin is not a search because it amounts principally to the following of an automobile on the public streets and travel in the public streets you voluntarily convey what stops you make, your final destination, etc. (Knotts)

· Beeper that is placed inside a container which is then taken into a home was a search because it was used by agents to learn the intimate details of the interior of a home that could not otherwise be seen without physical intrusion. Therefore, it was tantamount to a physical intrusion which D has a REP. (Karo)

· Consensual electronic surveillance (Implicates third party doctrine): No search
· There is no REP when there is consensual electronic surveillance because you are giving the information to a third party. (White). 

· Financial records (implicates third party doctrine): No search 
· You have no REP in financial records including bank records because the information is conveyed to a third party (Miller). 

· This rule applies to other financial records such as phone records as well 

· Congress subsequently has passed a statute requiring a court order. 

· Pen registers (implicates third party: No search 
· Pen registers, which are devices that record the numbers that you call and that call you, do not create. Pen Register is used to determine if D was the caller to connect him to a robbery. Court held there is no REP because you are sharing the information with a third party, the telephone company (Smith v Maryland). 

· Congress subsequently passed legislation saying you need a court order to show that there is relevant info to be obtained and the information relevant to ongoing criminal investigation.  

· Carnivore and computers

· Like pen registers there is no REP because of the third-party doctrine Carnivore is an installation in your computer which sees who emails are sent to and received from. 

· Cell phone surveillance: Yes 

· The governments access of historical cell phone records that provided a comprehensive chronical of the user’s past movements for 24/7 for 7 days constituted a search. The court stated that the third-party doctrine is not implicated because of the vast amount of information conveyed. Your phone constantly taps into the wireless network it generates a time stamped record known as cell site location information. Hence, even though its public behavior this can reveal not only a person’s movements but familial, professional, political, religious and sexual associations. Cell phones are almost like human anatomy because it’s always with their owner. (carpenter)
· The decision was narrow and did not cover tower dups

· Other surveillance tools/other business records

· Did not cover national security cases

· Dog sniffs: No

· A canine sniff is not a search because it is only capable of telling you if there is contraband or no contraband (Place) 

· A dog sniff that is conducted during a lawful traffic stop that reveals no information other than the location of contraband does not violate the fourth amendment. As long as there is no extended seizure, then the dog sniff is permissible (Caballes). 

· An officer cannot exceed the time required to handle the matter of a traffic stop to conduct a dog sniff. Doing so creates unreasonable seizure.  If what justified the stop was addressing traffic violation, the seizure becomes unlawful if it is prolonged beyond the time necessary to effectuate that purpose, and dog sniffs are not characterized as a part of an officer’s traffic mission (Rodriguez). 

· Note: you may detain them longer if you have the requisite RS required to do so 

· If an officer takes a K9 to sniff the doorstep of an individual (entry into the curtilage) this constitutes a search under the trespass theory, because while under the CL people have an invitation license to come up to people doorsteps, this is not what the invitation would look like. (Jardines)
· If a dog is certified by a bone fide organization that tests his reliability in a controlled setting or if the dog has recently and successfully completed a training program that evaluates his ability in location drugs then that the court can presume their probable cause to conduct a search a vehicle during a traffic stop. The defendant must have the opportunity to rebut. (harris).

· Manipulation of bags in transit: Maybe
· When officers manipulated the D carry on luggage was held to be a search because there was an actual expectation of privacy which he intended to preserve by placing the objects in an opaque bag and society would recognize it as reasonble because while it is expected that your bags will be touched in the overhead bin by others people do not expect that it will be felt in an attempt to explore its contents. (Bond)
· Note: this case was before 9/11 and may come out differently today, as the case took place at an immigration checkpoint. 

· Field testing: No
· When a D sent a package to a private company and the company opened their package and called the DEA, and the DEA subsequently opened the package and conducted a field test, no search has occurred. Field testing is similar to a dog sniff. If it’s only used to determine contraband v no contraband there is no search. Further, opening the package was also not a search because the private individual had taken away the REP. When you give private info to another, you run the risk of them telling the authorities.  (Jacobsen). 
· Private searches

· Private employees’ action are not search unless conducted on behest of the government. Meaning that the government dominates, directs, or coerces the actions of the private person. Hence, when the agents tell the private individual to check the emails of the employee to determine if there was criminal activity and are in communication with the private party every step of the way that is a search (sims). 
· Foreign searches 

· “The people” in the constitution denotes that the 4th amendment only applies to searches in the US (citizens and non-citizens) 

· Court held that 4th amendment did not apply to a search by US law enforcement official in Mexico. (Verdugo)

· It’s an open question if it’s an American oversees and American officials (likely with this court won’t apply)

· Fourth amendment may apply if it’s an American and there in the US embassy. 

· According to the second circuit: There is an exception to the exclusionary rule for searches conducted by foreign officials 

1) Where the conduct of foreign law enforcement officials rendered them agents or virtual agents of US law enforcement officials AND 

2) Where the cooperation between the US and foreign law enforcement agencies is designed to evade constitutional requirements applicable to American officials. 

Warrants: 

Language of 4th A. “warrant must be based upon 1) probable cause and “supported by 2) oath or affirmation, and 3) particularly describing the place to be searched, and the persons or things to be seized” 

General rule constitutional rule: 

· Probable cause 

· Under oath: affidavit must set forth the probable cause

· The warrant should state place to be searched  

· The warrant should state the items to be seized

Federal Rule of Criminal Procedure rule 41: 

· Warrant issues by magistrate 

· (neutral; cannot be prosecutor, paid per warrant, don’t have to be L)

· Identify property to be searched

· Identify person to be seized

· Designate a magistrate for return 

· Generally good for 14 days

· Should be served during the day time from 6pm to 10 pm (may go longer if started during permissible hours

Probable cause in warrant context: 

General rule: A magistrate should make a practical, common-sense decision, whether given all of the circumstances set forth in the affidavit there is a fair probability that contraband or evidence of a crime will be found in that particular place. 

· More than a hunch

· Less than a preponderance 

Probable cause for informants providing information for warrants: 

Old test: Aguilar Spinelli stated the information from the informant must

1) Show that the informant is reliable

2) Show the source of information 

New Test: Illinois v Gates says look at the totality of circumstances 

1) Source of information 

2) Reliability of source

3) Amount of detail

4) Corroboration

5) Officers’ opinions

6) Officers experience

7) Nature of information 

a. In Illinois v Gates the court said an anonymous tip stand alone would be insufficient. But they said the veracity and basis of knowledge is factors to consider not requirement. A deficiency in one can make up for the other. While it cannot be bare bone or conclusory, it is a fluid concept turning on the assessment of probabilities. Here, information letter had been corroborated in many parts including that the D would be flying to Florida in the next few days, would drive back home, etc. They are saying future actions which indicates that they got it either form the D or someone they trusted. 

b. In US v Leake the court held that an anonymous tip was insufficient when they had stated that they recognized the odor of marijuana from past use and saw it in the basement. The offices confirmation that the house had a basement like the caller stated was insufficient. 

Probable cause and the issue of staleness 

· Information for warrant application cannot be stale. PC must exist when the judge issues the warrant.  If the evidence is not relatively new, you may still use it if the affidavit shows ongoing criminal activity. Even though most of the info in the affidavit was two years old the court in Harris found there waws ongoing criminal activity when the facts alleged laid out a longstanding criminal conspiracy, and a reasonble inference supported criminal activity considering the D had contact with co-conspirators, he lived in a big house, with no visible income.  

Describing the items to be seized: 

· Items that can be seized include fruits and instrumentalities of a crime and other evidence of a crime (computers pose difficult questions, use of key words may help)

· General warrants are not permissible 

· Reasonble standard (mistakes are permitted) 

· Catch all language should be avoided, but it should be read in context 

· Courts may sever portions of the warrant that don’t meet the standard

· In Andersen the court held the phrase “together with other fruits and instrumentalities and other evidence of the crime at this time unknown” did not render the warrant a general warrant because the language when read in context showed that the warrant was limiting the items to be seized with the crime of false pretense related to Lot 13. The statement followed a long list of  specific items to be seized from the lot. 

· Instead in Groh the court held that held that there was no sufficient description of the items where the application stated a “two story house” instead of the request items in the appropriate box. The court did say however, you can incorporate by reference. Here the affidavit set forth the items, but they failed to incorporate by reference. 

Description of placed to be searched

· Good faith mistakes are okay 

· Includes address, location, description, ca uses satellite images

· To be safe should ask for curtilage and garage 

· Non suspects house may be searched (Zurcher) “warrants may be issues to search a property, whether or not occupied by a third party, at which there is probable cause to believe that fruits, instrumentalities, or evidence of a crime will be found” 

Anticipatory warrants

· Permitted 

· Must show that PC that if the triggering event occurs there is a fair probability that contraband or evidence of a crime will be found in a particular place but also PC to believe triggering condition will occur. 

Sneak Peak warrants: 

· Can not give notice of search and leave a copy of the warrant

· Federal rule of criminal procedure rule 41

Search warrants for those engaged in dissemination of information 

· No 4th A rule: but congress passed Cannot search people reasonble believed to be engaged in dissemination of information to the public unless there is PC to believe person has committed a crime or that giving a subpoena will likely result in loss of evidence 

Manner of executing a warrant: 

· Standard is reasonble. If you are looking for drugs can look anywhere, but if for a big item, only where the item can fit. 

· Timing: 6 am to 10 pm 

· Warrant good for 14 days unless authorized otherwise 

· Special masters are statutorily required for lawyers and doctors’ offices

· You may detain, question, and pat down individuals present during the search 

· In Michigan v Summers the court said you can detain individuals present during the search for the purpose for 1) preventing flight by individuals in the case incriminating evidence is found 2) minimizing the harm to police 3) to help police complete the search in the event questions arise. 

· In Mueller v Mena the court stated putting Mena in handcuffs and asking questions such as name, date of birth, immigration status was permissible. The intrusion of handcuffs was considered to be reasonably because you can use reasonble force to effectuate the detention and because there were looking for weapons, there were multiple suspects present, and a wanted gang member resided on the premises (gov safety interest).  The procedure only took 2-4 hours. The police questioning did not elongate the process of the search; hence it was not a seizure which required RS. 
· In United states v bailey, the court held it was not reasonble when they stopped and detained a person ½ mile away from premises with the only justification being that it was to ensure the safety and efficacy of the search. You have to be in the immediate vicinity and factors to consider include the lawful limits of property, if the property is within site, and there is ease of reentry. 

· Knock and announce forms part of the reasonble inquiry under the fourth amendment (even if the door is open) 

· Under Richards v Wisconsin the court said there are no per se exception to the rule (case by case). Instead, the police must have RS that knocking and announcing their presence in the circumstances would lead to 1) dangerous or futile 2) inhibit the effective investigation of a crime (i.e. evidence would be destroyed if advance notice is given. In the case when the D action of closing the door upon seeing the cops and the disposable nature of the drugs justified entry by ramming down the door. 

· US v Banks says that it is easy compliance. Officers can wait 15 seconds and march in if they believe waiting longer would lead to the destruction of contraband

· Hudson v Michigan states that the exclusionary rule does not apply in knock and announce violations and the right is limited to bringing suit. 

· Mistakes in executing warrants
· The standard are reasonableness 
· Honest mistakes are tolerated 
· In Maryland v Garrison the court held that there was no fourth amendment violation when they went inside the wrong apartment. The police thought there was one apartment but did not realize that the floor is divided into two. First question was if the warrant was invalidated as a result of the mistake. The court held it was not because discovery of facts that a valid warrant was to broad does not retroactively invalidate the warrant because the warrant must be accessed by the information the officers disclosed or had a duty to discover and disclose. Further, weather the execution of the warrant was proper depends on if the offices failure to realize the overbreadth of the warrant was objective and understandably reasonble. Here it was because the objective facts available to the officers at the time suggested no distinction between the units. If they knew or should have been aware of the error, they were obligated to limit their search. 

· In Rettele the court held that the warrant and execution was reasonble when the officers did not know the people in the house had moved out three months earlier and they walked in and held the individuals in the house at gunpoint, unclothed, even though they were of the wrong race. The warrants validity was not disputed because DMV reports, mailing address listings, outstanding warrants all pointed to this house. Further, the execution was permissible because in executing a warrant officers may take reasonble actions to secure the premises to ensure their safety and efficacy of the search.  They had no way of knowing if the suspects who were elsewhere in the house or didn’t know if there was guns in the bed. 
· Use of force
· Must be reasonble
· Look to the need, invasion, impact
· Battering rams, stun grenades, and any other force that is reasonble is allowed 
· Media ride along: 
· It is a violation of the fourth amendment right (limited to civil suit) to have a media ride along with the officers if they no legitimate police function is being served. In executing a warrant officers’ actions must be related to the objectives of the authorized intrusion and in Wilson v Layne, the presence of the reporters was not. They did not engage in the execution of the warrant or assist the police in their task. (generally, third parties are permitted for purposes of identifying stolen property). 
Generally: 

Having a warrant gives the presumption of legitimacy

If there is no warrant: the burden is on the government to show an exception applies

Exigent circumstances (need PC) 

· Hot pursuit

· If there is a hot pursuit, police can enter and search a home without a warrant for the suspect or evidence. This presents a now or never situation and must be accessed under the totality of circumstances. In warden v Hayden the police held that the cops were justified in going into a home when two witnesses had notified the dispatcher that a man who had just committed an armed robbery entered a particular house. Police arrived within minutes, and entered the home. Neither the entry or the search was impressable. Police don’t need to delay if doing so would endanger their lives to that of others. Speed was essential. The cops were permitted to look for the man and for the weapons used in the robbery or which might have been used against them. Only a thorough search would ensure it was just him in the house and they could secure the weapons that can be used against them or affect an escape. 
· In Payton the court held that routine felony arrest are not permitted in the home

· In Lange the court held that there is no per se hot pursuit exception to arrest for a misdemeanor. There must be a actual exigency and the factors to consider are threats to officers or others, destruction of evidence, and escape. Flight alone is insufficient. 
· Limits: In Welsh the court held that there has to be a serious enough offense to justify warrantless entry to conduct an arrest. A non-jailable offense is insufficient. 
· Safety 

· Law enforcement officer may enter a home without a warrant to render emergency assistance to an injured occupant or to protect an occupant form imminent injury. (objective test)

· In Brigham city officers were justified entered when they saw the victim spitting blood because he was strike in the face, other adults constraining a juvenile against the fridge, when they hear “stop” “get off me” etc. 
· People v Troyer: Shooting victim on porch. Police could look in the house for other victims as there was an objectively reasonable belief there were more victims inside.
· Ryburn v Huff: Police suspected a student of a potential school shooting, when they got the home, the mom acting suspiciously. Objectively reasonable basis for fearing imminent violence.
· Community care taking (sub rule): 
· State v Vargas: Not enough, tenant not responding. Mailbox full. Not moving car. 
· In people v Chung the court stated that the officers were permitted to go into a home to prevent imminent animal cruelty

· In US v Brooks court said community care taking did not justify warrantless entry into a home and it is better to use EC exception. Generally, officers get latitude when officer have substantial reason to believe that one of the parties in dispute is in danger. 

· In Caniglia the court held said use EC instead of community care taking when a person when wife called a officer to their house when her husband was suicidal and agreed to go to psychiatric evaluation if police promised to not confiscate firearms. 

· Preventing the destruction of evidence

· Officers may enter a home to prevent the destruction of evidence. Officers may create the exigency as long as they are not engaging in or threatening to engage in action that violates the 4th A. (Kentucky King)

· There is no per se exigency circumstances for warrantless blood tests. The natural dissipation of blood is insufficient. it is a case-by-case analysis under a totality of circumstances. Look at the dissipation, any delays etc. (Missouri v McNeely) 

· Hence, a state cannot require warrantless blood tests as a search incident to arrest. (Birchfield)
· Instead, unconscious drivers almost always present an exigency when police believe person has committed a DD offense and the driver is unconscious. A D may be able to show that his blood would not have been taken if police were not seeking BAC info, and the police could not have reasonably judges the warrant application would interfere with other pressing needs or duties. (Mitchell) 

· Warrantless breath tests are considered a per se exigency. Dissipation is enough because it is not particularly intrusive (no possessory interest, not capable of revealing intimate info). Hence state can penalize for failure to provide a breath test as part of a search incident to an arrest (Birchfield)

Plain view (need PC)

· Officers must be lawfully present (Coolidge)
· Contraband nature must be lawfully apparent, cannot turn over to see serial number (Hicks)
· No strict inadvertence is required (Horton)
· Issues with computers: court split but ninth circuit strongly recommends 1) waiver of doctrine to be able to obtain computer search 2) have search protocol and 3) have independent third party not case agents conduct the search. 
Plain touch

· If under terry stop or detention during execution of search, any time you can pat down (need RS of danger). 
· Contraband nature must be apparent, you cannot manipulate the item such as taking out the lump that you felt and examining (Dickerson)

Automobile exception (need PC)

· If there is probable cause arising from all the circumstances known to the officer that there is contraband in the automobile, then officers can search anywhere that contraband may be hidden including the trunk and container. 

· Includes boats, ships wagons, motor boats etc. (Carol) 

· The exceptions can also cover motor homes but to determine if it’s a automobile or used as a home one should look at 1) where the vehicle is 2) if its mobile or elevated on blocks 3) licensed 4) connected to utilities 5) has convenient access to public roads. In (Carney), the case with child eliciting drugs for sex, the court said it was not a 4th A violation when the offices, with probable cause, searched a motor home that licensed, and mobile, and would lead a objective observer to conclude it was being used as motor home. 

· The doctrine applies to towed cars (cars that are no longer mobile) because police should be able to conduct the search under the exception in a safe location (chambers v Maroney) 
· The exception does not apply to vehicles parked in the curtilage of a house. Hence in Collins v Virginia, the cope violated the fourth amendment when he entered the curtilage of a home to search the vehicle. 

· If the search is supported by PC you are permitted to search the entire car and all containers in the car where the items can fit (Acevedo)

·  Automobile exception allows officers to search passenger property, there is no distinction of the containers based on ownership. Don’t need individualized PC for each container. (Houghton). 

Searches incident to arrest (need PC)
· If police arrest a driver, they can conduct a search incident to arrest. They may search the pockets of the D and the grab area of the house or car. (Chimel) while Chimel stated area within the immediate control where he can gain possession of a fire arm or destroy evidence (meaning no concealed areas in the room itself later cases have expanded it to include the entire room

· Flexible timing: can secure in a police car and go back inside home 

· D can expand grab areas by moving into other rooms

· Must be lawful arrest, don’t matter the crime even if its expired driver license (Robinson)

· There must be an arrest, not “could have arrested” and no search incident to citation. (Knowles v Iowa) 

· In car arrests may per se search the passenger compartment and any containers in the passenger compartment, not the trunk unless you develop RS Hatchbacks are okay. Container includes closed or open glove compartments, consoles, or other receptacles located anywhere within the passenger compartment as well as luggage, boxes, bags, clothing. (Belton)

· You may search the passenger compartment if the arrestee is unsecured and within reach of the car (Chimel theory) Or there is reason to believe evidence of crime of arrest in the car (Scalia theory). Hence, in Arizona v Gant when the D was secured in back of the car and there was no evidence of the crime (suspended license) in the car.  (Gant)
· Note: may be able to use inevitable discovery for inventory search 

· Cellphones are not okay without a warrant or absent exigency because of the information they have (Riley)

Inventory searches

· May inventory a car: If property is lawfully in the possession of police, they many inventory its contents while in police custody pursuant to an inventory policy policy to prevent 1) protect property 2) prevent claims against police 3) protect police from danger. The search must be routine. Hence, it was permissible in Opperman when the police towed the car because of parking violation and unlocked it and conducted a standard inventory pursuant to a standard police procedure. 
· May inventory a person arrested: In Illinoi v Lafayette the court held it was permissible to inventory any container or articles in possession (here shoulder back) of a because it was reasonble for the police to search the personal effects of a person under lawful arrest as part of a routine administrative inventory procedures at a police station house incident to booking a suspect. 
Protective sweeps 

· Police may conduct a protective sweep of the premises if the officers possessed a reasonble belief based on the specific and articulable facts which taken together with rational inferences from those facts, reasonably warrant the officer in believing that the area swept harbored an individual posing a danger to the officers or others while carrying out an arrest warrant in suspects home (RS) (buie)
· Protective sweep is a quick and limited search of a premises 

· The sweep may extend only to those places where a person may be found, officers may seize items in plain view but this is not a full search. 
· Note: when you’re carrying out an arrest in the home you can look anywhere for the D. Once you find them you are not permitted to go to other rooms unless for a protective sweep, you are only able to look in spaces immediately adjoining the place of arrest. 

· In Cash, court held D looking nervous, furtive behavior and looking/checking the stairs constantly was enough to raise RS. 

· IN Miller, Police can do a protective sweep in a non-arrest setting. Here the roommates had threatened each other. One of them kept going in and out of the apartment. D asked the police to enter one of the rooms and the police followed him. 

· The police can do a protective sweep of a house even though they arrest D in the front of their house because someone may come out (US v Johns) 

· Under the 8th circuit police can do protective sweep of parked car during the execution of a search warrant at an adjacent residence as long as officers vehicle conceals a person who poses a danger to the officers at the site.

· In US v Alcaide: you may be able to go into hotel rooms nearby depending on the nature of the crime and how many suspects in the crime. 

Consent searches 

· Must be voluntary. To determine if the consent is voluntary or the product of coercion or duress, express or implied, one must look at the totality of circumstances, (Bustamante) 

· Factors from slide, Bustamante (check case), and Drayton (bus case)

· Told of the right to refuse (B)

· Location 

· In custody

· Show gun

· Tone of voice 

· Held incommunicado

· How invasive is he search

· Age and gender of suspect

· Impairment, intoxication, intelligence

· Language barrier

· Prior arrests and knowledge

· Reluctance of suspect 

· No suspicion is required 

· Officers may lie (but sating they have a fake warrant goes to far)

· Scope of consent is objectively reasonble, burden is on the citizen to limit the scope, once giving it is difficult to withdraw. In people v Cantor unscrewing the panels of the car went beyond a “quick search.”

· The suspect and third parties can consent with either actual or apparent authority. For example, parents can consent to child rooms, driver of car can consent, roommates can consent and if the room is not locked it easy for officers to reasonably believe that the co-occupants can give permission. 

· Exception to the general rule that co occupants who a share or are reasonably believed to share authority over the area. When a co-occupant is physical present and objects (Randolph)
· A co occupant can give consent if even police have removed the objecting occupant from the building (Fernandez). 

· If you’re not home, sleeping, not at the door -> to bad 

Special Needs

· Under special needs we look to 1) the primary purpose 2) government health and safety need vs the intrusion 

Administrative searches

· While the 4th Amendment applies to safety inspection, you need a warrant but traditional PC is not needed. In Camara the D refused an annual inspection of the housing code. The court held that you need a warrant for routine area inspections but the PC to issue a warrant to inspect must exist if reasonble legislative or administrative standards for conducting an area inspection are satisfied with respect to the dwelling because the governments interest at stake was to prevent unintentional development of hazardous conditions (health and safety) the search is routine, periodic, and on a limited basis.
· The warrant outlines the administrative scheme. It lays out the health and safety reason and places limitations. The permission slip authorizing specific time frame, or number of inspections, or scope
· In City of LA v Patel the court held that a statute that authorized a warrantless search of a hotel and penalized individuals who did not comply was unconstitutional and stated that absent exigent circumstances there had to be an opportunity for pre compliance review or administrative subpoena since hotel is not closely regulated. 

· Closely regulated business: Under Burger, No PC is needed and the statuary scheme takes place of the warrant. For the searches to be permissible there needs to be a 1) substantial government interest 2) inspection necessary to carry out that interest 3) an adequate statuary scheme. For the statuary scheme to be adequate it must a) provide notice by being sufficiently comprehensive and defined that the owners of commercial property cannot help but be aware that his property is subject to periodic inspection of specific purposes b) must limit the discretion of the inspection officers (time, place, scope). The facts of the case stated how junkyards are closely regulated hence they have less privacy interest and gov interest is heightened. The test was met 1) A lot of vehicles and automobile theft prevalent 2) Serves interest in eradicating automobile theft 3) provided notice and limited discerption. 

· Closely regulated business include

· Mining

· Liquor

· Junk yard

· Firearm

· Can be more

Border crossings

· Includes permanent and expanded boarder 

· Boarder include land boarder

· Fixed checkpoints 

· Airport and customs

· Ports

· Gov interest: protecting our boarders from entrants who may bring anything harmful to this country, the rights of sovereign, traditional right of the government to search in the boarders to prevent introduction of contraband. 
· If the search is routine, then no suspicion is needed. To be routine looking at destructive nature, invasiveness (usually body cavity, strip search, x ray), and the amount of delay 

· Removal of gas tank permissible. Gov has authority to remove, disassemble and resemble a vehicles fuel tank in two hours time (Flores)
· Removal of car door panels permissible (Hernandez)

· Slashing a spare tire is permissible because it does no undermine the safety or threaten driver security (Cortez) 

· In Ramsey congress had authorized certain officers to search any truck or envelope wherever found if they had reasonble cause to suspect there is merchandise contrary to law. The court said its less then PC and said that the enveloped heavy weight, bulkiness, importation from Thailand met the standard. Under the court’s reasoning (the right of the sovereign) suggests that it can be suspicionless under the constitution for international male. 
· International email can be read but congress has passed a privacy act statute that does not permit real time reading of the emails.  

· If a search is not routine, then need RS 

· In Montoya the search was not routine and was extremely intrusive. They did a strip search and wanted to do a X ray which she later withdrew consent to. An inspection is justified at its inception if the customs agents, considering all the facts surrounding the traveler and her trip, reasonably suspect the traveler is smuggling contraband in her alimentary canal. The standard was satisfied because the D she had no hotel reservations, no appointment with merchant vendors she claims she came to see, no credit card, don’t remember how tickets purchase, no shoes in luggage, no friends or fam in US, 8 recent trips to LA, only cash. 

· Laptop and computer searches (waiting for SC to weight in) (circuit split between no suspicion and RS) declined cert. 
Checkpoints

· No suspicion required if the primary purpose is not for discovering crime because the public health and safety outweighs the minimal intrusion. (on exam if primary purpose is for law enforcement or the intrusion is more (like stopping for 20 min) say that it won’t apply. 

· In Sitz vehicles were stopped to look for signs of intoxication for about 25 seconds. The court held that the checkpoints don’t violate the constitution. The seizures are reasonble because the government has an interest in stopping drunk driving, the system advances the interest, and the intrusion is minimal on motorists who are briefly stopped. Hence no suspicion was needed. 

· In Edmond a checkpoint was unconstitutional when the primary purpose was to detect evidence of criminal wrongdoing not roadway safety. It wasn’t for impaired driving. Hence, individualized suspicion was required to seize. (might be okay if terrorist attack or dangerous criminal escaping)  

· In Lidster, a checkpoint was permissible when the primary purpose was to find a guy who had committed a hit and run. Though there was some law enforcements aspects, it was in favor of the health and safety of society to find witnesses. They were just stopped for 14 seconds, asked if they had seen anything, and given a flyer. 

· Terrorist stops: likely Yes

· Child abduction: likely yes 

· In Fraire the court held that a checkpoint at a national park was permissible because hunters were shooting animals while drunk. 

School searches

· To search student bag packs need RS student violating either the law or rules of school, because students have less privacy and the government has a need to protect students (TLO)
· To strip search need PC or RS there is a more dangerous drug. In Safford court held the suspicion failed to meet the degree of intrusion, the court said that there wasn’t any indication there was danger because of the power of the drug or their quantity or any reason to think the student was carrying the pills in the underpants (wasn’t practice at school and if he further investigated would’ve realized student didn’t have it on her most likely). 

Government employees

· In Quon the court held there was no suspicion of illegal activity required when they audited the swat officer’s pager messages because of the administrative special need. A search may be conducted for non-investigatory purposes or for the investigation of work-related misconduct, if it the search is justified at its inception and if the measures adopted are reasonably related to the objective of the search and are not intrusive. In the case that non-investigatory work-related purpose was to determine if the character limit on the city’s K with company was sufficient to meet the city’s needs. Further reviewing the transcript was efficient to find out the problems, and the messages off duty were redacted (not excessive in scope).
Drug testing 

· Random drug testing is permitted for employees in dangerous and sensitive positions because the health and safety need outweighs the intrusion. 

· In skinner the court held that you can random drug test railroad operators because they have less expectation of privacy due to working in a high regulated business and to ensure the safety of traveling public. 

· In Von rabb court upheld drug testing for customs officials who had direct involvement with drug interdiction or were required to carry fire arms. because of the government interest in prevent danger to the integrity of nations boarder or lives of citizens/Struck it down for those handling documents. 

· In Chandler the court said that office candidates could not be required to submit to a drug test 30 days within qualifying for nomination. The court reasoned there was no evidence of a drug problem and they don’t perform high risky safety sensitive tasks. 

· Vernonia School District the court held it was okay for students participating in school athlete program to be subject to random uranalysis.  Court reasoned that the athlete students have a lesser expectation of privacy and the manner the tests were conducted were not intrusive. Instead, the gov interest/primary purpose was for the health and safety of the children as there was a drug problem in the school and drugs poses physical risks to athletes, creates dependency issues etc. The tests were ultimately not sent to law enforcement. 

· In Earls, the court extended the holding in Vernonia to all extra-curricular activities. Sane reasonings as above. Except here the uranalysis was done in a less intrusive way, and the drug problem had generally (even though in this particular school there was only evidence of 2 instances of drugs found) 

· Ferguson v Charleston court held that hospitals performance of a diagnostic test to obtain evidence of a patients criminal conduct for law enforcement purposes was unreasonable if the patient had not consented to the procedure. Patients had REP that the results of their analysis would not be shared without nonmedical personal with out there permission. Here the primary purpose was law (with a secondary purpose of stopping mothers use of drugs). This was evidenced by the fact that the policy incorporates police operation guidelines, has range of possible criminal charges, logistics of police notification and arrest etc., and police were involved in day to day administration of policy. 
Jail and prisons

In Florence the court held strip searches of inmates without suspicion is permissible because the governments need to protect security of jails, stop contraband from getting in, due to threat to officers and other inmates. The intrusion on the other hand, while extremely intrusive was permissible because of the lesser expectation of privacy. [case may have come out different if inmate was not going into the general population]. Courts rejects argument that people arrested for minor offenses should be excused from strip searches because it doesn’t indicate there capability of brining dangerous things into the prison. Courts defer to police judgment on search policies, absent substantial evidence that indicates the officials have exaggerated the responses to these conditions (humiliating and abusive practice or touching detainees). 

Post arrest DNA Tests 

· In King as a routine part of booking procedure DNA sample was taking by applying a cotton swab inside the cheeks. The sample was then put into database (this is after a probable cause finding when you are arrested but not yet convicted. If you are not convicted also destroyed. The D DNA was used to connect him to another crime and the court held that nonetheless it was not an unlawful seizure from an unreasonable search. The government interest is high because its accurate way to process identity, criminal history is important to know, can provide insight on the risks this person can create for others, to ensure people accused of crimes are available to trial, important to decide if they should have bail, to free those wrongfully accused etc. Since they are arrested have lesser expectation of privacy, Junk DNA, and limited use for ID, minimal intrusion of cotton swab. 

Probation (instead of J) and parole (after J)
· Probation: In US v Knights the court held when an officer has reasonable suspicion that a probationer subject to a search condition is engaged in criminal activity, there is enough likelihood that criminal conduct is occurring that an intrusion on the probationer’s significantly diminished privacy interests is reasonable. (P&E gas case). Court reasoned the governments’ primary purpose is rehabilitation and protecting society from future criminal violation. D REP diminished because it was an necessary condition to probation and he was aware and accepted the provisions. 

· Parole: Samson: No suspicion is needed to conduct a search for a parole but you must know that the suspect is parole before you stop them. Hence, California statute which shall that parolees shall agree in writing to be subject to search or seizure.. at any time .. without a warrant or without case was held to constitutional. The court reasoned the parolee has a lesser expectation of privacy and they submitted to the condition and were unambiguously aware of it. State has overwhelming interest in is to reduce recidivism, promote integration into society, prevent crime, positive citizenship. 

· Some courts have stopped requiring RS for probationers if there is a blanket waiver for searches

· Some searches can be to invasive (removing contraband during body cavity search)

· If you live with parolee, you stuff can be subject to a search (and presence objection doctrine dosent apply)

· No limit on cellphone if there is express authorized condition 

What is a seizure: 

Consensual encounter: No suspicion Required

Arrest: Probable cause required

Temporary detention: reasonble suspicion is required 

What is a seizure: 

Note to self: always ask is this a consensual encounter or a seizure. If it’s a seizure what kind? Is it an arrest or is it a temporary detention. Once determined, analyze if there was the requisite level of suspicion required to initiate the stop. 

Consensual encounter: No suspicion Required

· With consensual encounters you don’t need any suspicion to stop someone
· When you’re talking to the you can conduct any search with their consent or if other exception applies 
· In Mendenhall the court said to determine a person is seized only when, by a means of physical force or a show of authority his freedom of movement is restrained. Hence a person has been seized in view of all of the circumstances surrounding the incident if a reasonble person would have believed they were not free to leave. 

· Factors from slide to consider: 
· Officer In uniform

· Weapon displayed

· Tone of voice (request or demand?)

· Take and not return items

· Limit ability to leave 

· Number of officers

· Need not be told that you have right to leave 

· Physical touching of the person
In general how to tell from the facts if something is a temporary detention or an arrest “custody”:

Arrest 

· Length of time

· Taken to station

· Taking suspect from public area (public area to small room of airport; Royer)
· Told under arrest

· Fingerprinting at station

Detention

· Short period (but no specific time limit) 

· At the scene

· Subject to a quick pat down

· Only ask brief questions

· Frisk the car

· Even fingerprinting in field 

Arrest: Probable cause required

· When arrested [recall search procedures under “search incident] arrest”
· To be arrested need PC 
· same standard as search: hearsay okay, fair probability, collective knowledge okay, no exact science. [look above]
· In Maryland v Pringle contraband was found between the arm rest and back seat. There were three men in the car and neither said whose drugs it was. The cop had PC to believe a felony had been committed and PC to arrest all three o the man. While probole cause has to be particularized with respect to each person for search or seizure. Court held it was a reasonble inference from the facts that all three of the occupants had knowledge of an exercised dominion and control over the cocaine. Thus, officer can reasonably conclude there was PC to believe pringle committed the crime. (look at how many people, where, what kind of crime). 
· What protects citizens from improper arrests is the Gerstein review, when police bring an affidavit for compliant, they have to show the PC and the judge must decide if it’s enough within 48 hours absent extraordinary circumstances. (McLaughlin). 
· You do not need a warrant to arrest for any felony or any misdemeanor witnessed by the officer (Watson). 
· In order to arrest in a home need either a warrant or exceptions (Hayden EC case for hot pursuit; Payton no routine arrest case). 
· Not may be able to detain and pat down people who are present at the time of arrest
· Arrest is allowed for misdemeanor offenses even if its only punishable by fine as long as the officer has PC to believe that an individual has committed even a very minor criminal offense in his presence. Once arrested incident to arrest is permissible. For example, you can arrest someone for a seat belt violation (Atwater). 
· Even if the state law states you should summon not arrest someone for a particular violation, the 4th amendment still permits the arrest as long as there is PC. States can apply their own exclusionary rules (Moore). 
· You can arrest for the wrong offense as long as there is probable cause for arrest of another offense (objective). In Devenpeck the officer thought D committed crime A. the grounds for the arrest were wrong but the arrest was constitutional because his subjective reasons for making the arrest need not be the criminal offense as to which the known facts provide probable cause” What matter is that “the circumstances, viewed objectively, justify that action” 
Temporary detention: reasonble suspicion is required 

· Seized when by physical force or show of authority a person’s freedom of movement is restrained. As discussed above in consensual encounters if a reasonble person would free to decline the officers request or free to terminate the encounter then they are not seized (Bostick).

· Examples of not seizures include Mendenhall above and Drayton (case discussed under consent and same factors used to determine consent of the search as to if there was a seizure) where officers were standing 12-18 feet behind, no application of force, no intimating movements, no show of force or weapons, did not block exist, not authoritative voice. 

· When there is a show of authority rather than the application of physical force a seizure occurs when there is submission to the show of authority. (Hodari) Because Hodari kept running even though the police asked him to stop, he was not restrained and not seized. 
· In Toress (civil case) they say when the person was shot, she was still seized. Even though she did not submit (might affect damages). They said the test was officer applies physical force (the bullet) with the manifest intent to restrain. (Case doesn’t speak to the fact that if an officer grabs a suspect and they pull away you have a seizure) 
· To have a temporary detention you need reasonble suspicion which is: 
· Fourth A allows stop and frisks: to make the stop officer needs specific and articulable facts which taken together with rational inferences from those facts reasonble warrant the intrusion (objective). If the observance of the unusual conduct leads an officer to conclude in light of his experience that criminal activity may be afoot and the persons whom he is dealing with may be presently armed and dangerous, and nothing in initial stages of encounter dispels that fear he is entitled to pat down a person. Note that the action must be justified at its inception and reasonably related in scope to circumstances which justified the inference. (Terry)  It should last no longer than necessary to effectuate the purpose of the stop and officers should use the ease intrusive means to verify or dispel the suspicion in the short period of time.  
· There is no specific limited time

· Officers can “pat down car” with RS; specific and articulable facts which, taken together with the reasonable inferences from those facts, reasonably warrant’ the officer in believing the suspect is dangerous and the suspect may gain immediate control of the weapons.” Note to frisk the requirement of RS that armed and dangerous is a individual requirement for each passenger (Johnson); facts that they were in gang territory, had bandanas, passenger had police scanner, no ID, driver had served time was enough).  
· Note: stops are okay PC and PS is objective (WHren). Court held temporary detention of motorist that police had PC to believe committed a violation was okay regardless of the motivations of the officers involved.  Hence pretext stops and racial profiling is permitted if you have objective facts for PC or RS.

· Note: Reasonble mistake of Law okay for PC and RS (Heien). The court held that a reasonble mistake of law can nonetheless give rise to RS necessary to uphold a seizure under fourth amendment when officer thought you need two break lights but only needed one. It was reasonble because provision o the law allowed for such a interpretation and the provision was not interpreted by appellate courts. Concurrence says: statute must be ambiguous. 

· How to determine specific and articulable facts: 

· Totality of circumstances 

· More than a hunch and less than a Preponderance. 

· Gates light standard for informants

· White: Informant said car would D would leave specific time in specific car and would go to motel with drugs. Facts were corroborated except he left empty handed. Consensual search revealed drugs. The tip corroborated by independent police work had sufficient indicia of reliability to provide RS for the stop. Court said basis of knowledge and reliability is relevant but lesser showing. The court said while the tip was not ass detailed, and not as corroborated the degree of suspicion is not ass high. It can have less reliability and less info (different in quantity and quality). Content and reliability considered in totality of circumstances. Her with the police observation gave the tip the reliability as established through independent police work. Anonymous tip is allowed if predict future action (shows may have inside e info and likely access to reliable information It was sufficiently corroborated. While court said it was a close case, nowadays standard is looser. 
· Florida v JL: Anonymous tip was not enough, must predict future activity, court rejects firearm exception (black man at bus stop wearing plaid shirt has a gun). No way to test basis of knowledge or reliability. (note may be different if bomb at play, or where have diminished expectation of privacy like airport)
· Navarette v Calif: reasonble suspicion asked on 911 call was sufficient. Eye witness knowledge. The basis tends to show reliability. Also likely telling truth because penalties for fake 911 calls and contemporaneous observation. Also in addition to being reliable led to RS for ongoing crime such as drunk driving, it wasn’t a conclusory allegation of drunk driving but the result of the conduct (running a car off) which has to great a a resemblance to drunk driving to be dismissed as recklessness. Officer experience can lead them to conclude they are intoxicated. The fact that they drove for 5 minute perfectly doesn’t dispel RS

· Can rely on officer common sense inferences, experience, observations
· Suspicious activity

· Flight o suspect

· Flight can be enough but not per se rule (wardlow). Here was high crime areas, nervous and evasive behavior. 

· Driving behavior

· In Arvizu court held there was enough RS when looking at the totality of circumstances that they were engaged in illegal activity. His observational and experience shows he trying to go to a rout used by smugglers. His knowledge and common-sense inferences showing tried to go through time when not on shift. (Car registration to place, abrupt turn, Location of car: not road for wheels of car/ not picnic rout, unnatural way of driving, conduct of passengers. 

· Profiling okay 

· In Jurado court held that officers did not have RS when they relied on generalizations that could create suspicion for large segments of law-abiding citizens (although officer can rely on factors of profile, must observe additional information to establish objective and particularized suspicion of the person stopped.) While being Hispanic, being near the border, only speaking Spanish was relevant, and appearing as a work crew was marginally relevant. The guys looking out of place and the non-suspicious behavior was not. Altogether not RS

· In US v Sokolow, the court said that the fact that the D fit into the DEA drug courier profile changes RS analysis. Court has to look at the articulated factors that lead to the conclusion, that the factors are set forth in a profile doesn’t detract evidentiary significance. Hence, profiling on race permitted. (the other facts were that bought ticket in 20 dollar bill, name did not match with which his telephone listen, went to Miami, stayed for 48 hours, nervous, no checked in baggage, dressed in black jumpsuit and gold jewelry, etc. 

· Assumptions are okay (car registration case) 

· Officer can rely on common sense experience to assume that a driver was registered to the owner who’s licensed had been revoked and the individual was potentially engaged in specific criminal activity of driving with a revoked license if information negating the inference was not present (Glover)
· Location of suspect

· Suspects clothing 

· People v Color: court held not enough RS when they just smell marijuana, have baggy clothing, no front license plate. 

· Things that may additionally prompt RS for danger: 

· Looking nervous

· Neighborhood they are in 

· Color of skin

· Talking a certain way 

· If they are wearing baggy clothing 

· Terry v Ohio: 

· It is not unreasonable for a policeman to seize a person and subject him to a limited pat down for weapons even if there is no PC for arrest. Items seized from terry were properly admitted. You can have a temporary detention and a stop and frisk (only pat down) (test above).  
Permissible actions during a terry stop: 
· Asking for ID: In Hibel the court held that police officers asking D for ID and arresting for failure to provide ID was permissible.  Court reasoned that a stop just be justified at its inception and reasonably related in scope to the circumstances which justified the interference in the first place. Knowledge o the name serves important government interest to see if D has (record o violence, mental disorder, clear a suspect, officer safety, danger t victim in a DV case like this. Intrusion on Hibel was limited in light. 

· Pat down (if RS look above)

· Look inside areas of car that is accessible to D (if RS look above) 

Not permissible actions: 

· Full search of evidence

· Search of areas outside D access

· Lengthy detention

· Involuntarily taking suspect to station house

Excessive Force:
· Can use reasonble force 

· Tennessee v Garner: We hold that such force may not be used unless it is necessary to prevent the escape and the officer has probable cause to believe that the suspect poses a significant threat of death or serious physical injury to the officers or others. For instance, in cases where he threatens officers with weapons, or there is PC to believe he committed a crime involving the infliction or threatened infliction of serous physical harm then deadly force can be used to prevent the escape if warning given if feasible. Flight alone insufficient. Unarmed robbery not enough. 
· The reasonableness requirement is measured by the reasonableness of the officer on the scene, it must be objectively reasonably, and do not use Hing sight. The standard is deferential to officers. (Graham).  Look at the circumstances of each case, including the severity of crime at issue, suspect posing an immediate threat to officers safety and others, whether he is actively resisting arrest or attempting to evade arrest by flight, etc. 
Wiretapping: 

· Different from consensual monitoring 

· Neither party is aware that the government is listening

· Governed by statute (Title III) 
· Controlling laws: 

· Omnibus crime control and safe streets act of 1968 (D counsel can challenge)
· Congress addressing 4th A issue

· Need wiretap order

· Probable cause

· Tried traditional investigative techniques

· Minimization

· 30-day limit

· Reporting to the court 

· Has its own exclusionary rule 

· Electronic communications privacy act of 1964

· Digital telephone act of 1994 

· National security wiretaps

· National security surveillance (FISA) separate authorization in secret court 

· Foreign intelligence surveillance court: secret court created under Nixon administration for foreign intelligence surveillance (Nixon and CIA spying on Americans to contain this they created a special court to get authorize you for foreign intelligence surveillance) 

· NO defense, only government presents case. Never rejected by judges 

· FISA warrants 

· By special court 

· Standard was: Significant purpose is foreign intelligence gathering

· Changed after 9/11 (passed patriate act that reduced the standard for use to “purpose” 

· Involves roving wiretap: tap the phone next to you as well

· Includes roving wiretaps (can change target from original target if that person is revealed to be the target without new warrant) 

· Presidential order for wiretaps

· No probable cause; no court supervision (stopped according to them)  
Remedies for constitutional violations include

1) Disciplinary action

2) Criminal action

3) Don’t do anything

4) Sue 

5) Suppression hearings

Exclusionary rule

a. In order for the exclusionary rule to apply (to exclude primary evidence and the fruits of poisonous tree (you need to have standing) 

b. Further must analyze the exceptions to the rule 

i. Independent source

ii. Inventible discovery

iii. Too attenuated

iv. Impeachment

v. Good faith exception 

Remedies for constitutional violations include

1) Disciplinary action

2) Criminal action

3) Don’t do anything

4) Sue 

· Section 1938 allows you to sue police officers acting under color of state law for violation of constitutional rights. 
· Can sue officer or municipality (who has deeper pockets) for 1) injunctive relief 2) damages 

· Limits on injunctive relief: In Lyons injunctive relief was not granted for improper use of chokehold because there needs to be a real and immediate threat to this plaintiff. (court said to grant relief have to show Lyons might get stopped again and have the same chokehold occur; and they denied arguments that he goes in that direction regularly and that police still do it to people in that arrest. 

· Limits on money damages:

·  to sue municipality P has to show official policy and practice

· Qualified immunity: Officers have good faith immunity and are shielded from liability unless unreasonable of conduct is contrary to established law. It has to be a law so well established that no reasonble officer in that situation would have done that. Has to be almost identical facts. (fitzgerald)
· In Tahlequah: court rejected a excessive force claim because they had never established law on shooting people with hammers. Hence, even though there was excessive force there was qualified immunity. 

· In Rivas: police said there was QI when they put knee on suspects back after they had disarmed him. Said they had decided on neck but not back. 

· Note: GF so egregious that a reasonble officer would not think its okay. 

· On exam will say she sues: 1) is it con violation 2) meets hurdles of law suit? 

5) Suppression Hearing: 

· Decided by judge which pretrial evidence can be used (gov can appeal decision without double jeopardy)

· Main witness: police officers (there word against criminal D)

· If there is a warrant: 

·  burden on D to show contents were recklessly or intentionally false (franks v. Delaware) 

· And that there is not enough PC with false information being taken out (if affidavit enough with out contested language cannot cross examine police)

· If no warrant

· Burden on government to argue there is an exception to the requirement. 

Exclusionary rule

a. Rule: material obtained in violation for the constitution cannot be introduced at a trial against a criminal D The exclusionary rule prohibits introduction into evidence of tangible materials seized during an unlawful search, and of testimony acquired during an unlawful search. Beyond that, the exclusionary rule also prohibits the introduction of derivative evidence, both tangible and testimonial, that is the product of the primary evidence, or that is otherwise acquired as an indirect result of the unlawful search, up to the point at which the connection with the unlawful search becomes “so attenuated as to dissipate the taint.”
i. Weeks: adopts federal exclusionary rule 

ii. Maps: adopts exclusionary rule for states (trying to stop silver platter syndrome) (major impact warrant applications go from 0 to 800) (note that states can have their own but the federal constitution sets the minimum standard)

b. In order for the exclusionary rule to apply (you need to have standing) 

i. Search for vehicles: Owner, driver, and likely driver who is not on rental policy 

1. Old rule: aggrieved person can challenge (jones) 

2. New rule:  have to look at whose constitutional rights have been violation. (Rakas)
a. In Rakas the court held that a passenger does not have a REP in a car (even though evidence may be used against you.) 
b. In Rawlings the court held the exclusionary rule does not apply just because you claim contraband belongs to you. 

c. In Byrd the court held that an unauthorized rental car driver may still have standing. Court reasoned generally one who is lawful possession and control of a rental car has a REP even if the rental agreement does not list him or her as an authorized driver by virtue of right to exclude. (argue REP on exam). 

d. In Brendlin the court held that the passenger can contest a seizure of a car. Passenger can contest search of himself after illegal seizure of car because under Mendhall “in view of all of the circumstances surrounding the incident, a reasonble person would have believed that he was not free to leave/free to decline the officers request of otherwise terminate the encounter. Any reasonble passenger would have understood the police officer to be exercising control to the point that no one in the car was free to leave without police permission.  [Note parole was in the car who was subject to the search when car got pulled over with no RS]

ii. Search in the home: overnight guests have privacy, commercial visitors don’t 

a. Overnight guests have privacy (Olson) 

b. Commercial guests have no privacy (carter). In Carter, the court said they were present for a business transaction because there was no suggestion they had previous relationship with lessee,, short period o time on premises, purely commercial transaction they were engaged in. Hence for respondent it was a place of business. 

c. Exclusionary rule does not apply to: 
i. Knock and announce violations: In Hudson the court held the exclusionary rule does not apply to knock and announce violations because there is not much deterrent affect, there is a great substantial cost (may bring plenty of suits, cause officer danger), and it is no longer needed because of the improved police professionalism, and the remedy for civil suit remains. 

ii. Violations of the FRCP (like what time of day you search, return of the items seized procedures)

iii. Violations of international law 

iv. Grand jury proceedings

v. Civil proceedings

vi. Sentencing proceedings

vii. Parole and probation revocation proceedings

viii. Forfeiture proceedings

d. Further must analyze the exceptions to the rule 

i. Independent source

· Police did something wrong, but found evidence with a lawful search \source independent of the police misconduct and untainted by the illegal action of the police (Seguara; Murray)
· In Segura: Team A goes illegally, Team two with a valid warrant not based on the first search went in. Held Team B findings permissible. 
· In Murray the court said it would be okay as long as the second search was truly independent. Here they went and got a warrant and did not put any of the things they saw in the second warrant application. Factors to consider include the timing, if it’s the same group of copes, and have to determine if the first search prompted the second (confirmatory searches are not okay). Cant include evidence of what they saw in the warrant. 
· Kind of have to trust the officers
ii. Inventible discovery

· Police would have inevitably found evidence in lawful manner then it is okay. Burden on prosecution by a preponderance (Nix) Because, deterrence rational has so little basis. Courts said search party would have discovered. 
· Note: can’t say we would have gotten a warrant, that would swallow the rule.

iii. Too attenuated

· Fruit of poisons tree excluded unless, the link between the illegal police act and the evidence is attenuated, then the evidence is admissible. The primary taint is purged. 
· Intervening acts events erase taint of illegal police action (wong sun; brown; strieff)
· Wong sun: Arrested without PC and made statements. Then he returned, given Miranda warnings, and gave statement again. 
· Brown: Arrested with out PC. Gave Miranda warning. Court said Miranda alone insufficient to dissipate the taint. Court said under wong sun the confession not only must be voluntary, but sufficient act of free will to purge the primary taint. Court laid out factors to consider 1) temporal proximity of the arrest and the confession, 2) presence of intervening circumstances 3) the purpose and flagrancy of the official misconduct. (here burden was not met by the prosecution because the statement and arrest were only separated by 2 hours and no intervening event. 
· Utah v Strief: Court held the intervening act of finding a valid warrant dissipated the taint of illegal detention. There was an unlawful terry stop, they asked for ID which led to the discovery of a warrant which prompted a search. 1) For temporal proximity the court says: Minutes after. 2) Intervening factor: valid warrant existed before the stop and unconnected to the stop. When discovered warrant had obligation to arrest the D. Ministerial act. 3) Flagrancy of conduct: at most negligent. Two good faith mistakes, should have observed longer, and he should have asked to speak to him not demanded it. Also, no systemic or recurrent police misconduct. 
· Factors: 
· Miranda warnings
· Temporal proximity of arrest to confession
· Intervening events 
· Flagrancy of conduct
· Voluntariness of statement
· Where statement given
· Defendants action in returning to provide statements 
iv. Impeachment
· Illegally obtained evidence can be used for impeachment (Walder) can NOT be used in prosecutors’ case in chief. 

v. Good faith exception (catch all)
· United States v Leon: Exclusionary rule does not apply if police reasonably in objective good faith rely on a facially valid warrant, even though appellant court later finds insufficient probable cause. But it cannot be 1) knowing and reckless falsity o the affidavit which the determination was made 2) magistrate failing to manifest that neutrality and detachment demanded of a judicial officer when presented with a warrant application 3) warrant based on affidavit that does not provide magistrate with a substantial basis for determining the existence of probable cause. Cannot be ratification of bare bone conclusions. Remember: reliance on the probable cause determination and on technical sufficiency of warrant must be objectively reasonble, sometimes they won have grounds to believe it was properly issues. The court reasoned because it was the magistrates mistake, officers acted objectively reasonble, cost outweighs benefit. 

· Sheppard: Warrant for murder case and lists drug items. Court holds good faith exception applies because the judge stated that they would make changes in the warrant. Officers reasonably believed that the search they conducted was authorized by a valid warrant and there was an objectively reasonble basis for the mistaken belief. 

· Police had good faith reliance for Warrantless administrative search based on statue later deemed unconstitutional 

· Evans: Good faith when police relied on mistaken information in a courts database that an arrest warrant was outstanding. 

· Herring: The exclusionary rule applies to deliberate or reckless violations of the 4th amendment or that are a result of systemic government policies. The rule does not apply to negligent or good faith violations (clerical mistakes) because it doesn’t serve the deterrence purpose. In the case, officers believed there was a outstanding arrest warrant but it was the result of negligent bookkeeping error by another police employee. Court said it was objective reasonble reliance on a subsequently recalled warrant. They said it the police had been reckless in maintaining  a warrant system, or made false entries to law groundwork for future arrest it would be likely reckless for them to rely on an unreliable warrant system, but that wasn’t the case here. 

Fifth Amendment confessions: Police interrogation and privilege against self-incrimination “can not be compelled to be a witness against himself in any criminal proceeding” 

1) Due process
2) Miranda 

3) 6th Amendment 

Fifth Amendment confessions: Police interrogation and privilege against self-incrimination “can not be compelled to be a witness against himself in any criminal proceeding” 

1) Due process

· Statement introduced must be voluntary (weather in custody or not, weather given Miranda or not (Miranda gives presumption of admissibility) 

· Common police strategies

· Presume guilt

· Build rapport

· Isolate

· Make environment uncomfortable

· Sit close to suspect

· Good cop bad cop

· Trickery

· Silent treatment 

· Establish control

· Eeed and confirm information

· Suggest benefits to confessing

· Low end: inducements, religion, conscience, to the right 

· midterm: implicit threats, chance to tell their side

· high end: explicit threats and promises

· A statement is involuntary if it has broken the defendants will under the totality of circumstances. 

· Involuntary statements cannot be used for any purpose 

· Factors to consider include: 

1) Use of physical force

a. Brown: whipped, hung from tree twice, said if changed there minds would be given to mob. Held voluntary requirement applies to states. The question is if under totality of circumstances the suspects will was overborn where the confession is deemed involuntary. If so, cant use in case in chief or impeachment. Burden is on the prosecution. Here, involuntary. 

b. Payne: Threat of physical force is also a voluntary. Here told mob of 30 waiting outside unless he confessed 

c. Fulminante: Threat of physical force case. When a informant offered protection to D and said but “you have to tell me about it.. for me to give you help” It was a credible threat because of the fear of physical violence absent the help from friend. 

2) Lengthy interrogation/depravation of needs 

a. If an interrogation went on over a very long period of time, it is more likely to be deemed involuntary, especially where a suspect has been denied sleep, food, water, and/or access to a restroom. 
b. In Ashcraft v. Tennessee, 322 U.S. 143 (1944), a confession was deemed involuntary when a suspect was not permitted to sleep for the 36 hours during which the interrogation occurred. In Payne v. Arkansas, 356 U.S. 560 (1958), the fact that the suspect was given no food for 24 hours was important to the Court’s conclusion that the confession was involuntary.
3) Physiological pressure

a. Spano v NY: D was young, uneducated and emotionally unstable. He was questioned nonstop throughout the night for 8 hours by several people. Police ignored his request s to sepal to his attorney. Police used his close friend Bruno to manipulate him (I got in trouble for from you call, wife is pregnant, I have three kids, I may lose my job. He did this fourth times). His will was overborn from the pressure, fatigue, and false sympathy aroused. 

4) Deception 

a. Officers can lie

b. Go to far threatening to take children away (Lynumm)
c. Lying about co-d confessing permitted (Dennis)
5) Age, level, education, and mental condition of suspect 

a. Year of law school (more voluntary)

b. Collonely: must be police conduct. Mental condition alone not enough to make confession involuntary. Here even though found incompetent for trial, initially, it didn’t matter that the voices in his head prompted him to confess. 

2) Miranda 

· Because due process has some problems in application (not enough guidance, case by case, inconsistency in courts decisions, judges frustrated with law enforcement, etc., and the inherent coercive nature of custodial interrogation the court moved from DP to 5th A Miranda. 

· Miranda v Arizona: police tactics make custodial interrogation inherently coercive. They create rule. When individual is taken into custody and is subject to questioning is requited to be given these rights (absolute pre req and they ma subsequently knowingly and intelligently waive

3) right to remain silent
4) that anything he says can be used against him in a court of law
5)  that he has the right to the presence of an attorney
6) and that if he cannot afford an attorney, one will be appointed for him prior to any questioning if he so desires. 
· No magic words: 

· Prysock: “right to talk to lawyer before you are questioned, have him present while you are being questioned” instead of “right to have an attorney before further questioning was deemed sufficient
· Eagan: L will be appointed to you, if you wish, if and when you go to court” held to be okay
· Powell: “right to talk to L before any questioning” did not say during. Held to be okay. 

· Doody: not okay when sprinkled in during lengthy interrogation and tried to minimize the importance and called it a “formality” and deviated from printed form. 

· Congress tried to override Miranda: In Dickerson the court held that while it may be prophylactic, Miranda is constitutionally based. 

· Only when there is “custody” and “interrogation”: if met ask if rights given, if  rights not given go to Remedy analysis. 

· Custody rule: “in custody at station or otherwise deprived of his freedom of action in any significant way” 

· Orozco: In custody in own home because not free to leave

· Mathiason: Voluntarily agreeing to interview in the police station is not custodial interrogation. He came to police station voluntarily, was informed not under arrest, and after 2 hour questioning he left the police station. 

· Beckwith: interview with IRS agent not custodial

· Murphy: meeting with probation officer not custodial

· McCarthy: traffic stops are not custodial because temporary and brief. You don’t feel at mercy with police, often two max. Therefore, its okay even though on TS they ask questions to determine identify and try to obtain information to confirm or dispel officer suspicion (not obligated to respond). Only full arrest. 

· Howes: just because you are in prison does not per se mean you are in custody. Depends on factors including if the inmate is told they can go back to general population

· Factors: (Totality of circumstances; objective criteria)

· Would a reasonble person feel free to leave for a long time (not like terry stop but rather you are not free to leave because you are in the criminal justice system)

· Use of force? Show of guns

· D initiated contact? 

· Atmosphere of questioning? 

· Placed under arrest? 

· Experience of suspect? 

· Age of suspect as long as the age is known to the officer at the time of police questioning or should have been objectively apparent to reasonble officer (JDB)
· Interrogation: Covers both express questioning and any other words or actions the police know are reasonably likely to elicit incriminating response from the suspect. (Innes). The suspect must know the questioner is a police officer (perkins). 
· Innis: Case where he invoked right to counsel. Cops within earshot of D, but without directly addressing him said “innocent handicap children at a school near the crime might find the shotgun and hurt themselves” this statement prompted D to say where the gun is. The issue was if this was a interrogation in violation of his right to remain silent until he talked to L. Said statements were insufficient. There is nothing in the record to suggest that the officers were aware that the respondent was peculiarly susceptible to an appeal to his conscience concerning the safety of handicapped children. Nor is there anything in the record to suggest that the police knew that the respondent was unusually disoriented or upset at the time of his arrest. The case what may be sufficient is something like minimizing the moral seriousness of the crime, casting blame on the victim, using coached witnesses to pick out D. 
· Muaro: No Miranda rights if nonpolice were speaking to D because there is no coercive atmosphere. D invoked right to counsel, and they let the wife speak to the husband in the presence of officer with a recorder in plain view. Detective didn’t ask questions and letting the wife to speak to him. 
· Perkins: Questions by undercover agent does not require Miranda rights because it does not create the police dominated environment. Miranda forbids coercion not mere strategic deception by taking advantage o suspects misplaced trust. 
· Remedy: exclude statement, impeachment okay, NO fruit of poisons tree (witness statements and physical evidence admissible). Cannot sue for Miranda

· Chavez: Miranda is violated when the statement is used against the D in a criminal case

· Tekoh: Cannot sue for Miranda violations under 1938. This case is a pushback on Dickerson because it says while Miranda is constitutionally based it is not a constitutional rule, it is prophylactic. (shield not sword)

· Tucker: exclusionary rule does not apply to illegal confession that leads to witnesses

· Patane: Exclusionary rule does not apply to physical evidence 
· Elstad. Exclusionary rule does not apply when illegal confession leads to a later confession. Absent deliberately coercive or improper tactics in obtaining the initial statement, an unwarned statement don’t create presumption of compulsion. A subsequent administration of Miranda warning to a suspect who has given a voluntary but unwarned statement ordinarily should suffice to remove the conditions that precluded admission of the earlier statement. First statement out, but second statement can come in as long as its voluntary. 
· Seibert: Exclusionary rule does apply to illegal confession that later leads to a confession if officers are attempting to deliberately evade Miranda. They didn’t give warning and got statement. Then gave 20-minute break, brough in for more questioning with same officers in the same place. Read warnings and she was asked same questions and was reminded of her prior answers. Court said that the warnings could not serve there purpose. Factors used to distinguish from Elstad was 1) completeness and detail of the questions and answers in the first round 2) the timing and setting of the first and second 3) overlapping content of the two statements 4) same police 5) degree they treated the second round as continuous with first. Here, it was a strategy to undermine. 
· Plurality 
· Souter: One continuous interrogation 
· Breyer: good faith
· Kennedy: if deliberative bypass of Miranda, second statement inadmissible unless curative steps. 
· Waiver of Miranda: 
· Waiver can be written, verbal, ad implicit 
· need to be knowingly and voluntary
· voluntary: product of a free and deliberate choice
· knowing; full awareness of both the nature of the right abandoned and the consequences of the decision to abandon it. 
· Totality of circumstances analysis 
· Butler: D stated they would not sign a waiver but nonetheless continuous to talk. The court held waiver can be implied. What matters is that D “knowingly and voluntarily waived” While mere silence is not enough, D silene along with his understanding of his rights and conduct/words that indicates waiver can support conclusion that he waived. Burden on prosecutor. Here, he continuous to talk, it was sufficient for a waiver. 
· Fare: totality of circumstances considers 
· Where the D is 
· How many officers
· Have they been told they have the right to waive
· Age
· Experience
· Education/intelligence
· Background (culture)
· Need not be told that counsel waiting for them to be voluntary (Moran)
· Need not advise suspect of nature of charges (spring)
· Must be state action; impermissible police behavior (Connelly)
· Invoking Miranda Rights: 
· Thompkins: Officers ask do you pray for forgiveness? He says yes. Invocation to right to remain silent must be unambiguous. Hence, no invocation. Even if you don’t invoke, for your statements to come into trial you have to have had a knowing and voluntary waiver. Said him talking along wasn’t sufficient to waive, but rather than he understood the Miranda warning and then the statement is implied waiver. Here said nothing in facts show he didn’t understand. Given a copy, could read English, etc. (in class say inferred from talking)
· Salinas: Case where can be used against D if he does not expressly invoke privilege (did not say if invocation would be sufficient)
· Davis: invocation of right to counsel must be unequivocal. (in ninth circuit officers have to clarify).  Hence after waiver can continue questioning unless suspects clearly requests attorney. 
· Maybe I should talk to my lawyer (NO)
· Give me lawyer I mean it (likely yes)
· “if for anything you guys are going to charge me, I want to talk to a public defense (No)
· Relaying dads advice to get a lawyer (No)
· Could I have a lawyer by 13-year-old (es)
· Ask for L 8 times (Yes)
· Waiver after invocation: (depends on the right invoked) 
· If D invoked the right to remain silent; police can reinitiate questioning (Mosley)
· In Mosley the court held that Mirandas promise that rights be scrupulously honored does not mean that the assertion of rights last forever. IF D invoked right to remain silent, police can reinterrogate if separate warning and D voluntary waived. The court said the admissibility of the statement after the person in custody has invoked the right to cut off questioning were scrupulously honored. This wasn’t a case where they refused to continue interrogation upon requested or made repeated efforts to wear down his resistance and made him change his mind. Instead, ceased interrogation, resumed after passage of time, gave fresh warnings, changed location. And questioned a crime that was not the subject to first interrogation. While all factors are not necessary, the more the second does not look like the cops are berating you the better. 
· Time lapse 

· Fresh warning 

· Location change

· Subject change

· Different cops

· If d invoked right to counsel, only D can reinitiate questioning (Edwards), invocation of right to counsel must be unequivocal and under Shatzer police can reinitiate after two weeks break in custody. (tougher standard since D already requests L to even the playing field)

· Edwards: only D can reinstate interrogation with police if D has invoked the right to counsel

· Minnick: Edwards applies even if D has met with L. Bar police-initiated interrogation unless the accused has counsel with him at the time of questioning. Case says when right to counsel is interrogated, interrogation must cease, and officials may not reinitiate interrogation without counsel, whether or not the accused has consulted with his attorney. There can be waiver but D has to initiate. 
· Shatzer: Edwards presumption does not last forever. Police can reinitiate interrogation after invocation of 5th A right to counsel if there is a 14-day break in custody. Here, sending D back to general jail population constitutes a break; would not be enough if went from one county jail to another. 
· Exceptions: 

· Use for impeachment

· Can use for impeachment and cross examine D if he chooses to testify at trial

· Public safety/emergencies exception

· Quarles: guy under arrest with four officers. Without Miranda they ask where the gun is when they see suspect in supermarket with an empty holster. Court said its okay they didn’t give Miranda warnings. The statement can be used because of the emergency situation. “The need for answers to question in a situation posing a threat to the public’s safety outweigh the need for the prophylactic rule protecting the 5th A privilege against self-incrimination (safety related questions). There must be a threat of immediate danger (objective standard). Here, the gun in the supermarket posed a danger to public safety. Both statement and gun are admissible. 

· Book keeping statement

· Routine booking questions are not considered interrogation. 

· Routine for administrative purpose (info you need when you go into custody) 

· Muniz: Asked few questions. Said the first few were requested for record keeping purpose and reasonbly related to polices administrative concerns so they were okay and fall outside of Miranda. Date of sixth birthday (question done with purpose of tripping you up. Hence not okay)

· Name, address, weight, eye color, DOB, ID

· Member of gang (maybe)

· When is the last time you used, are you in country illegally, do you have addictions, when is the last time you used (more likely)

· Best way is to have a list

· Note you can always ask and not use statements for criminal prosecution

· Undercover activity 

· Fifth amendment in other contexts: 

· Only individuals not corporations can assert fifth amendment right
· No negative inferences in criminal case can be drawn from invocation of 5th A
· prosecutor cannot comment on the exercise of right (Griffen)
· Cant use silence aginst D at sentencing (Mitchell) 
· the Court held that it did not violate the privilege against self-incrimination to require a prisoner seeking admission to a sex offender rehabilitation program to “admit having committed the crime for which he is being treated and other past offenses.” (McKune)
· can make them tell you everything for clemency (Oregon)
· Must be testimonial evidence
· Scmerber: Privilege only protects accused from being compelled to testify again himself, or otherwise provide state with evidence of testimonial or communicative nature. Court held blood samples taken were not testimonial. Testimonial evidence is not physical evidence. It must be communication. Fingerprinting, photographs, measurements, voice identifications, DNA, blood, to appear in court, stand, walk, identification, hair samples, and hand writing, gestures, assume a stance are not testimonial. 
· If ask you How you spell something is testimonial, if tell you a word and say spell it isn’t 

· Reciting alphabet backwards: not testimonial 

· Tattoos: they are communications, but it is not compelled 

· Must be compelled 
· Cannot be compelled to testify 
· At trial
· Grand jury
· Forfeiture proceedings
· Depositions
· Production of documents 
· No right to documents but can not be compelled for the production of documents
· Immunity (use or transactional, typical use given will override 5th A right; once immunity given testimony can be compelled) (Kastigar)
· D can not block third party’s production of papers, it’s a personal right (fisher)
· Must be some risk of incrimination 
· Leading to civil liability not enough
· Embarrassment not enough 
· Hibel: “Even if these required actions are testimonial, however, petitioner’s challenge must fail because in this case disclosure of his name presented no reasonable danger of incrimination. He didn’t want to answer because he thought it was none of their business.”
· Note might be different if they o to bar and say “say who hibel is” 

3) 6th Amendment 
· Triggered by formal charges 

· Indictment, preliminary hearing, arraignment, complain in California leads to preliminary hearing. 

· Protects against deliberate eliciting information (in custody or out)

· Custody is irrelevant

· 6th A right to counsel automatically applies after formal charges

· Prohibits deliberately eliciting statements without counsel once formal adversary proceedings have been imitated unless D waives right to counsel 
· Massiah: in Massiah police got one of his friends to wear a wire and to get him to incriminate himself. The court says the 6th A prohibits police informant from deliberately electing incriminating statements in the absence of his counsel. Hence, can be used as evidence against him at trial. 

· Williams: The officers statement of the “Christian burial” constituted interrogation. Court looked at the statement and the officers purpose for making it. They said that the 6th A prohibits officer for deliberately eliciting information in the absence of counsel once formal charges are filed. The court reasoned that despite D express and implicit assertion of right to counsel, detective proceeded to elicit incriminating statements from D. He did not tell him he had right to presence of lawyer and made no effort to have him waive. Hence, he didn’t waive. 
· Feller: officer go to house and arrest him, and he made incriminating statements. Went for the purpose to discuss his involvement in the distribution of drugs Court held officer deliberately elicited information because the discussion took place after petitioner had been indicted, outside presence of counsel, and in the absence of any waiver of 6th A rights. 
· Jail house snitches: She said regardless of waiver, snitches are likely not okay:

· Henry: Court held jail house snitch cannot initiate conversation and ask questions. Court held this was deliberately eliciting information and the 6th A right to assistance of counsel was violated by the admission at trial of incriminating statements made by respondent to his cellmate, an informant, while in custody. Here jailhouse snitch-initiated conversation though the copes told him. The information was the product of conversation and the cops created the situation in order to illicit the information without counsel present. 
· Khulmann: Jailhouse snitch can “keep his ears open”  It was okay that the snitch was placed in close proximity since he made no effort to stimulate conversation about the crime. D has to show that police and their informant took some action, beyond merely listening, that was designed deliberately to elicit incriminating remarks. Here did not ask ANY questions only listed to unsolicited statements. 

· Only applies to same offense

· Can elicit information regarding any offense (contrast Miranda prohibits any interrogation without warning) 

· Blockburger same element test 

· Look at separate elements 

· In Cobb the court held that when D charged with burglary and not charged for murder they are not the same offense, and 6th A does not part police from interrogating on murders. 

· Note lesser included offense like arson and felony murder argue may be same offense when one is within the other 

· D can waive 6th A right

· Knowing and intelligent waiver

· Waiver of right to counsel under Miranda may also include 6th A right to counsel 

· Police can initiate even if D has been appointed 6th A counsel; just because D has been appointed counsel does not mean he has asserted his right to counsel and must be left alone

· Jackson adopts Edwards rule stating there is no valid waiver if police initiated 

· Montejo over rules Jackson, and says that just because counsel is appointed at 72-hour hearing does not mean he is off limits. D may waive 6th A right. Police may come after counsel appointed and ask for waiver (a knowing and intelligent wavier). Appointment of counsel is not the same as a invocation of rights under Edwards and a waiver of 5th A covers 6th A. 

· In Montejo D was arrested. He waived his Miranda rights, and admitted he shot someone. He never invoked the right to counsel and (Edwards) was not at play. He brough to a preliminary hearing and formally charged. He gets a L and does no have a chance to talk to them. The 6th amendment at this point has automatically attached. They go in and read him is Miranda and he waives. The D counsel argues he was off limits. The court says, he wasn’t. He was not off limits automatically, and when he waived his 5th A rights, he also waived the 6th A right. He never invoked his Miranda rights. If he did under Miranda this triggers Edwards but under 6th, you just have to “scrupulously” honor the right to counsel. While the court doesn’t say explicitly what effect he had if he explicitly invoked, in class we said that if he is Under 5th Edwards, under 6th A is it scrupulously respecting”, argue it isn’t, since not absolute keep away. 

If at home when he asserts, can they come back and ask him “ask is it scrupulously respecting” probably not. (point is it’s not automatic like Eduard’s but your putting pressure on me by coming back)

· Remedy

· Statement is out 

· We don’t know if fruit of poisons tree applies likely not

· Can use for impeachment purposes 
Protections: Sixth A. right to counsel 

· Limited by stage of proceeding (only post formal charges); 6th A protection in critical stage for trial like confrontations and line ups are considered a critical stage

· No right to counsel for pre indictment line ups (Kirby)
· Limited by time of ID: trial like ID (line ups/show ups) NOT photo ID (Ash)
· Remedy: per se exclusion of our of court ID if no counsel present (gilbert) and not allow in court ID if tainted (wade)

· Wade: 15 days after bank workers observe line up they identify wade. In the line up he was told to put tape on there face and say put money in the back. Then they make in court room ID. Court said it was a critical stage and Wade and his counsel should have been present at the lineup, absent an intelligent waiver. But court says if the government can establish by clear and convincing evidence that the in court ID was based upon observation of the suspect other than the lineup identifications then it would be okay. In order to determine if the primary taint has been purged the court looks at factors 1) the prior opportunity to observe the alleged criminal act 2) the existence of any discrepancy between any pre-lineup description and the defendant’s actual description 3 ) any identification prior to lineup of another person 4)  the identification by picture of the defendant prior to the lineup 5)  failure to identify the defendant on a prior occasion 6) and the lapse of time between the alleged act and the lineup identification. 
· rule does not apply retroactively

Protection of Due process under the 5th A

When does it apply: 

· Does not hinge on post formal charges can be anytime 

· Applies to photographic ID 

· Applies even if counsel if present 

· Judges are not eager to find 

· Cannot have unnecessarily suggestive identifications procedures by police that lead to unreliable identifications 

· Police must create suggestiveness (perry)

· Step one: where the ID procedures unnecessarily suggestive under the totality of circumstances? Was it necessary to have a suggestive procedure? Step two: nonetheless, is the ID reliable to use? Factors to consider are under a totality of circumstances are 1) opportunity of the witness to view the criminal act at the time of the crime 2) degree of attention 3) accuracy and detail of description 4) level of certainty 5) lengthy of time rom crime to identification 

· Stovall: victim in hospital identified black suspect in show up next to hospital bed. Court held it was not unnecessarily suggestive under totality of circumstances because the immediate confrontation was imperative. They did not know how long she had to live, she couldn’t visit jail, she was the only one who could exonerate him. They had responsibility to identify, needed immediate action, and only she had the knowledge and could not visit jail. It was the only feasible procedure. 

· Foster: Court found it was a dur process violation. D called to line up. There was three men, and he was the only one that was tall and wore a jacket similar to the one worn by robber. Identifier was not sure. He asked to speak to petitioner and they sat across from one another, except for prosecutors no one else was in the room. He still wasn’t sure. Then ten days later set up second line up, D was the only person again in the second line up. This time identifier was sure. Under totality of circumstances the conduct was so unnecessarily suggestive and conducive to irreparable mistaken identification as to be a denial of due process of law. Basically police kept saying “this is the man” and this procedure undermined the reliability of the eyewitness identification as to violate due process. 
· Simmons: They kept showing family picture sand then relied on an in court ID. Court said it was okay under the circumstances. They say that the identification at trial following a pre trial ID by photograph will be set aside on the ground only if the photo ID was so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable harm. First it was necessary. A serious felony had been committed. It was essential for the FBI agents to determine if there on track. Second, it was reliable. The robbery took place in well lighted bank, they wore no masks, 5 bank workers saw for up to give minutes. They were shown the pictures a day later with fresh memory. They were shown group photos with both D and friend and each time they picked D. They viewed alone and no evidence that they were told about progress of investigation or that FBI agents suggested D was under suspicion. Then they all confirmed the ID at trial, and they didn’t have doubts. 

· Manson: Court said that even if it is suggestive and unnecessary the due process clause not exclude if its reliable. Set out factors to consider 1) opportunity of the witness to view the criminal act at the time of the crime, 2) the witness degree of attention 3) the accuracy and ddetail of his prior description of the criminal 4) the level of certainty demonstrated at the confrontation 5) time between crime and confrontation. Here police going to pick up drugs, give photo ID on his desk to look at for 1) stood for 2-3 minutes and it wasn’t dark outside stood Infront of door 2) trained officer on specialized duty 3) within minutes give detailed description of his hair, cheekbone facial structure, race, height 4) said there is not question what so ever 5) description within minutes and id 2 days later. 

· Biggers: Rape case. [Same factors above] 1) half an hour, in the house under light and outside with a full moon. 2) attention had opportunity to observe him 3) produced detailed description with age, heigh, weight, complexation, skin texture, voice 4) no doubt that it was him 5) 7 laps which is too much but they said she had made no previous ID. Hold, no substantial likelihood of misidentification. 

· Remedy: if its reliable, then it is not excludable. It goes to the weight of the evidence. 
Right to counsel at trial and pretrial proceedings: 
· Initially developed via due process theory (powell)
· Now 6th amendment theory under Gideon 

· SIXTH AMENDMENT: “In all criminal prosecutions, the accused shall enjoy the right … to have the assistance of counsel for his defense.”
· In Gedeon the court says D has a right to counsel under the 6th A. It is applicable to states. They say it is automatically triggered and does not depend on D request. Lawyers are necessities not luxurious. The right to counsel is fundamental and necessary to receiving a fair trial. 
· What kind of cases 

· All felony charges and Misdo with prison time and DP

· When do you get L

· During critical stages 

· Post charge line ups, prelims, arraignments, interrogations after formal charges, sentencing, appeal of right, plea bargaining 

· NOT: civil cases, HCP, parole or probation hearing, secondary tier state appeals, or petition for US SC

· Standard of effective counsel 

· 1) first the D must show that counsel performance was deficient (identify specific errors) 2) The D must show the deficient performance prejudiced the D (reasonably probability that but for error outcome would have been different) 

· Ask if the specific errors fell below professional level of representation

· Court defers to the strategic decisions; ask if the bad choice was strategic

· D actions can affect counsel performance 

· You can be effective even if it’s you first time doing a criminal case as a real estate attorney

· You can be effective even if you fall asleep in some parts of the trial 

· In Strickland: Didn’t call character witnesses or evidence of emotional state. Info came out in plea colloquy, this way prevented from cross examining. Said he was effective

· Prejudice is generally not presumed 

· Per se violations: 

1) No counsel

2) State interference with counsel

3) Counsel conflict of interest

4) Counsel who does nothing 

Examples of cases: 
· Florida v Nixon [case where L admitted to guilt with no objection of D]

· Case where L admitted guilt with no consent of D; they said it was okay (really strong evidence in the case). 

· Deference to trial lawyers’ strategy 

· Strategy depends on facts and circumstances of case

· No set rules, although ABA standards are a good guide 

· McCoy v Louisiana 

· A D 6th A rights are violated if defense counsel concedes D guilt over Ds objection

· D need not show prejudice

· Concession is structural 

· Missouri v Frye/Lafer v Cooper

· Sixth amendment applies to plea bargaining

· Right to effective assistance of counsel for plea bargaining

· Advise D of offer

· Give D proper advice to evaluate offer 

· Tells them of plea 

Other rights:

· Right to adequate investigation [Rompilla]

· Wiggins: duty to investigate would be mitigating evidence for sentencing if looked into nightmare childhood; but don’t have to per se follow ABA can reasonble to decide not to seek out all possible evidence.

· No right to lawyer who will lie [nix]

· No right to select appointed lawyer, but can generally select retained lawyer

· Right to expert assistance 

· Like psychiatrist (due process) but failure to request funds to hire expert can constitute ineffective assistance of counsel 

· Right to self-representation (faretta) 

· Must be knowing/intelligent and voluntary waiver [should be aware of the dangers and disadvantages]; can’t force him to have L, constitutional right to conduct own defense

· Colloquy with D 

· No right to disrupt proceedings

· D must be competent to represent self 

· Right to counsel extended to enemy combatants
