Elements of a Crime: (1) Act + (2) Intent + (3) Causation + (4) Harm - (5) Defenses
 

ACTUS REUS
· Rule = the commission (or omission when there is a legal duty to act) of an act may constitute the requisite actus reus of a crime

· The law punishes acts, not mere thoughts!

· Commission (Act): an affirmative, intentional act (or words) can potentially qualify as a criminal act

· Affirmative act that involves some conscious and volitional movement

· Ex. Scaring someone to death by intentionally yelling at victim when the perpetrator knows the victim has a weakened heart

· Actions that do NOT qualify for criminal liability: conduct that is not the product of the D's own volition

· Ex. An act performed while unconscious or asleep

· Exception: if D has knowledge of a pre-existing condition, the law may back track to find an actus reus if not present at the moment of the crime (People v. Decina: epileptic man suffers seizure while driving)

· Omission (Failure to Act): failure to act gives rise to liability when (1) there is a legal duty to act, (2) D has requisite knowledge, and (3) it is reasonably possible to perform the duty

· (1) Legal duty to act

· G/R: no legal duty to act to prevent the harm of another person

· Moral obligation is not a legal duty

· No obligation to act if their act would NOT have benefited the victim anyways had they acted

· Exceptions:

a. Statute - good samaritan laws, filing taxes
b. Relationship - parent of child, duty to care for elderly

· Negligence in failure to seek medical treatment for sick child (State v. Williams: parents did not bring infant to doctor after he was sick for awhile and worsened)

· UNLESS reasonable care could not have saved the child's life

c. Contract/Employment - lifeguard, air traffic controllers, surgeons 
· Criminal liability can arise if foreseeable injuries result from the failure to reasonably perform such duties

· Exception: legal duty can be terminated by permission of family for vegetative state patients (Barber v. Superior Court: even though an omission to act in life saving efforts was found, no criminal liability arose since patient's family gave permission which terminated doctor's duty to care)

d. Voluntary assumption of obligation/care of another that the law would not have required
· Ex. Passerby who witnesses a car accident and initially attempts to take injured person to hospital but stops halfway through and leaves injured person on the road

e. Creation of peril for the victim
· Failing to provide reasonable assistance to victim when D's conduct created the perilous situation

· (2) Requisite knowledge (Stephenson v. State: victim was entrapped and under D's control, so D had a legal duty to act by providing medical care when D knew victim needed it)

· (3) Reasonably possible to perform duty

· If D does not have the means or ability to perform the duty without risk of severe harm to himself

 

 

INTENT - MENS REA
1. Transferred Intent

2. General Intent

3. Specific Intent

4. Malice

5. Strict Liability

 

1. Transferred Intent
· Rule = intent to commit a crime may be transferred to a different victim than the D originally intended, if during the commission of the intended crime

· If transferred intent found, two separate crimes available: (1) crime actually committed and (2) attempted crime of original victim

· Typically applies to general intent and malice crimes

· Applies to some specific intent crimes in certain situations (ex. Larceny) 

· Applies to attempt crimes

· Cannot transfer intent between different crimes! (Regina v. Faulkner: intent to steal rum from ship cannot be transferred to crime of arson from accidentally burning down ship)

· Exceptions: felony murder and misdemeanor murder

· Public policy:

· Society wants retribution for crimes - dead body on the floor

· Deterrence of both the intended crime and the resulting unintended crime

2. General Intent
· Rule = only one mens rea to commit one act; requisite state of mind necessary is the single intent to commit the one act constituting the crime

· Ex. Battery, rape, arson, kidnapping, voluntary manslaughter, joyriding (most crimes)

· Ex. CA General Intent Crime: sex with a minor (between 14 and 18 years) 

· Defenses/Mitigations:

· Reasonable mistake of fact 

· NOT unreasonable mistake of fact

· Involuntary & voluntary unconsciousness 

3. Specific Intent
· Rule = two mens rea required to commit more than one act (usually actions that must be done with specified further purpose in mind)

· Ex. Attempt, larceny, burglary, assault with intent to…, robbery

· Defenses/Mitigations:

· Reasonable mistake of fact (partial mitigating defense)

· Unreasonable mistake of fact (partial mitigating defense)

· NOT CA: Diminished capacity (partial mitigating defense)

· Substantial voluntary intoxication 

· (People v. Hood: assault with intent to commit murder is specific intent crime and D's intent requirement must be clearly defined because he was intoxicated voluntarily)

· (State v. Stasio: voluntary intoxication is not insulated from criminal liability)

· Some significant mental disease or defect 

· Unconsciousness (mitigation)

· (People v. Newton: diminished capacity through involuntary unconsciousness is a defense because it establishes intent was not possible in D's mental state)

· List of specific intent crimes:

· Solicitation

· Conspiracy

· Attempt

· Larceny

· Receiving stolen property

· Embezzlement (in most jdx)

· False pretenses

· Robbery

· Burglary

· Forgery

· First degree murder

· Assault

4. Malice
· Rule = when a person recklessly disregards an obvious or high risk that a particular harmful result will occur

· Four types of malice:

· Intent to kill

· Intent to commit serious bodily harm

· Felony Murder

· Malignant/depraved heart (gross recklessness/negligence)
· Express malice = intent to harm v. Implied malice = extreme recklessness and disregard for human safety but no intent to harm

· Ex. Murder, arson

· Defenses/Mitigations:

· Unconsciousness is a complete defense bc no requisite capacity for criminal intent if unconscious

· (People v. Newton: unconsciousness caused by shock after a gunshot acquitted man of shooting and killing cop)

· (People v. Denca: if reckless actions proceeded unconscious state during killing (epileptic man killed 4 kids during seizure while driving), recklessness is the requisite criminal intent and unconsciousness cannot be a defense)

· Diminished capacity will mitigate a murder charge 

· Reasonable mistake of fact

5. Strict Liability
· Rule = only actus reus needs to be proven in order to convict ("no-intent-crimes")

· Ex. Statutory rape; environmental pollution

· CA Strict Liability Crimes: child molestation under 14 years old

· NO strict liability in statutory rape - "reasonable and honest" mistake is a valid defense

· If statute, look for absence of words like "knowingly" or "willfully" or "intentionally" 

· NO defenses/mitigations that negate intention available 

· No mistake (reasonable or unreasonable) of fact is accepted as a defense (Regina v. Prince: taking a minor from parental guardians)

· Mental defenses accepted = insanity, unconsciousness (even that which is potentially caused by involuntary intoxication), duress

· Public policy:

· Prevent exploitation of honest and reasonable mistake defense - legislatures passed statutes

 

· Intent Defenses
· Mistake of Fact

· General Intent = reasonable only

· Specific Intent = reasonable and unreasonable

· Malice = reasonable only

· Rare exception: imperfect self-defense

· Strict Liability = NEVER

· Diminished Capacity

· Voluntary Intoxication: knowingly and voluntarily ingested intoxicant and reasonably understood it was an intoxicant

· Includes addicts and alcoholics - cannot be convicted for simply being addicted

· Can be a defense to (1) specific intent and (2) malice crimes in some jurisdictions! 

· Not a defense to reckless/negligent homicide

· Involuntary Intoxication: intoxicant not knowingly or voluntarily ingested; effects of the intoxicant not reasonably known to D 

· Applies to Ds (1) forced to ingest or (2) unaware they were ingesting an intoxicating substance or (3) unaware of the side effects

· Ex. (3) Ambien 

· Same legal effect as insanity, complete defense to all crimes

· Can be a defense to a strict liability crime IF the trier-of-fact concludes the D engaged in criminal conduct BECAUSE of the intoxicant

 

 

CAUSATION
Rule = to be criminally liable, D must be both (1) the cause-in-fact and (2) the proximate cause of the harm
First, determine if D is the cause-in-fact --> Second, look for intervening acts and foreseeability of harm 
· Cause-in-Fact (But-for Cause)
· Rule = "but for" the acts of the accused, the injury, attempted injury or illegal event would not have occurred when, where, or as it did

· But-for cause MUST be identified before proceeding the proximate cause

· Omission of a legal duty can be a cause in fact

· (Williams v. State: parents who failed to seek medical services when infant was ill and died of illness was a cause in fact of the infant's death)

· Proximate Cause (Legal Cause)
· Rule = D was the proximate cause of harm if (1) D was the final and direct cause of the harm or (2) D was initially the cause-in-fact, and if some other foreseeable intervening act was the final and direct cause of the injury

· (1) Direct and Final:
· If D's wrongful conduct is the direct and final cause of harm, then D's conduct will always be deemed both the cause in face and the proximate cause

· More than one actor can be the direct and final cause of harm! 

· (2) Foreseeability from but-for cause's POV: the less foreseeable the intervening act is, the less likely it will be considered the proximate cause

· More limited than civil proximate cause (Kubert v. Best: text sender can be held liable if they knew receiver was driving and likely to read and respond to text in accident where receiver killed others in crash while texting)

· "D knew or should have known the harm will transpire"

· (Welansky: club owner proximately caused fire, even though he was in the hospital during the accident, because he should have known lighting was dangerous and would cause harm if not fixed, even though it conformed to fire code)

· Intervening events AND/OR superseding events?

· Intervening Acts
· Consent to harm as an intervening event 

· Consent is NOT a superseding event because no one in right mind would consent to great bodily injury (People v. Samuels: victim agreed to BDSM sex video but court rejected victim's consent to the great bodily injury)

· Exception: professional sports like WWE, NFL

· Suicide attempt by victim

· If victim's actions to commit suicide are reasonably foreseeable by captor/assailant's actions, the intervening act does NOT limit D's liability (Stephenson v. State: D not the direct and final cause of victim's suicide, but the intervening act of taking poison was reasonably foreseeable given D's kidnapping, rape, and abuse)

· Participating in dangerous game:

· When intervening act is reasonably foreseeable in game, liability is not cut off by victim's actions (Commonwealth v. Atencio: intervening act of victim shooting himself in Russian roulette was reasonably foreseeable and proximate cause was found)

· Consent by victim to play game = no defense because D acted in callus disregard of likely effects of game on others (Commonwealth v. Malone: victim's consent to play the game was not a superseding act because probability of harm was likely)

· Game of skill v. game of chance

· Skill games where probability of harm is based on skill and not guaranteed: drag racing, fast and furious

· Chance games w/ definite probability of harm: russian roulette 

· Superseding Acts
· Superseding events cut off (supersede) the liability of all prior causes in fact by preventing them from being the proximate cause of the final harm inflicted

· (People v. Kevorkian: Dr. setting up suicide device which patient activates was a superseding event) 

 

 

· Multiple causes of death:

· Person who caused the death is the but-for cause; must prove D's actions were at least material factor in death

· (Burrage v. United States: drug dealer who sold heroin to victim who overdosed while on multiple drugs was NOT the cause in fact because the expert did not have enough evidence that the heroin was a material factor or the exactor factor of overdose) 

· Class hypo: A pushes B off building, while B is falling he is fatally shot by C aiming a loaded gun out of the window --> C is the cause in fact of death; A can be charged for attempted murder

· Assisted suicide:

· Murder if D handled the instrument that killed the victim - how could you tell it was a suicide and not a murder?

· Words of encouragement can be enough can be enough to convict (Michelle Carter)

· Intentional mercy killing - cannot argue D did not have requisite (malice) state of mind if D was the cause in fact of the death (Gilbert v. State)

· Intentional killing with planning and foresight + cool and deliberate thought = Murder 1 textbook definition 

· Exception: if D did not have the intent to kill and survive (D intended to die himself), no murder charge (In Re Joseph G)

 

 

HOMICIDE
Rule = (1) Mens Rea + (2) Act of Killing + (3) Proximate Cause + (4) Death - (5) Defenses
C/L three types of homicide: murder, voluntary manslaughter, involuntary manslaughter
 

Murder
MALICE CRIME req. express malice = (1) intent to kill, (2) intent to do serious bodily injury, (3) depraved heart/gross recklessness, (4) felony murder
· (1) Intent to Kill
· Rule = When D intended to cause victim's death
· Express form of malice
· Crime = 1st degree murder if deliberate and premeditated OR 2nd degree murder
· Clear/circumstantial evidence to show D's intent to kill
· (2) Intent to Inflict Serious Bodily Harm
· Rule = When D intends to inflict serious bodily harm on victim, even though he did not consciously desire to cause the victim's death and did in fact cause victim's death
· Crime = ONLY 2nd degree murder
· Using a deadly weapon (gun, bomb, hatchet) proves intent to inflict serious bodily harm
· If victim has a special circumstance (egg-shell thin bones), D is only liable if he knew of condition
· (3) Depraved Heart/Gross Recklessness/Criminal Negligence
· Rule = (1) D's conduct created an extreme disregard and indifference to human life and safety, (2) no social value in D's conduct, (3) D intentionally engaged in reckless conduct, and (4) D was subjectively aware his intentional conduct had a high risk to human life and safety
· Crime = 2nd degree murder
· Criminal negligence is a higher degree than ordinary civil negligence
· (4) Felony Murder
· Rule = (1) D is guilty of felony, (2) victim died during the commission of the felony, (3) death was reasonably foreseeable
· Crime = 1st degree murder or 2nd degree murder depending on felony
· Mens Rea found in felony commission, only prove causation 
· Watch for defenses!
 

 

 

· First Degree Murder: 

· Rule = (1) intent to kill murder OR (2) certain felony murders

· Intent to Kill = (1) cool and deliberate state of mind + (2) premeditation and planning

· (1) Cool and deliberate = mind is capable of reflecting maturely 

· Prosecution must present enough evidence that D could reflect maturely; not enough evidence if D is proven to be insane (People v. Wolff: insanity based on D's ability to understand right from wrong)

· (2) Premeditated and planned = cannot be instantaneous

· CA Exception = premeditation and deliberation can happen instantaneously

· Taking steps to plan murder (Gilbert v. State: husband shot wife suffering from alzheimers in the back of the head while she was on the couch to prevent her from fearing the shot and put another round in the gun to shoot her a second time and kill)

· Felony Murders = killing which occurs during the perpetration or attempt to perpetrate inherently dangerous felonies

· Which felonies qualify for 1st degree?

· Majority jdx: Burglary, Arson, Abduction (kidnapping), Robbery, Rape, Mayhem

· CA: inherently dangerous and listed in statute

· Redline Rule (Majority) = liability for murder can not be based upon the death of a co-felon from resistance by the victim or police pursuit; felon is not responsible for the death of a co-felon unless he kills co-felon himself

· Only applies when there is an intervening act that kills co-felon

· Limits causation of surviving felons

· Goldman says this is WRONG --> more foreseeable that a felon will be killed by a cop and justifiable killings are not free of criminal liability

· Washington Rule (minority/CA) = felon is guilty for ANY killing, including that of his co-felon, as long as he himself has done something beyond the normal commission of the felony that creates a danger to human life or safety

· Only applies when there is an intervening act that kills anyone

· Broader than Redline 

· Ireland/Merger Rule = assault-based felonies do NOT apply to the felony murder rule

· Purpose of felony murder is to use independent felonies, otherwise manslaughter would be eliminated and felony murder would be used in its place (People v. Ireland: D used a gun on his wife and she died, but assaulting the victim with a deadly weapon was the felony charge)

· Mayhem is the only assault-based felony allowed

· Separate from misdemeanor manslaughter

· Second Degree Murder
· Rule = (1) intent to kill w/o premeditation and deliberation, (2) intent to inflict serious bodily harm, (3) felony murder based on felonies not listed in statute

· Also - 1st degree murders that have been mitigated by provocation or diminished capacity

· Intent to kill w/o premeditation and deliberation

· Killing is instantaneous (unreasonable provocation or minor diminished capacity)

· Intent to inflict serious bodily harm

· Ex. Beating victim severely and victim dies from the injuries 

· Felony murder based on felonies not listed in statute

· Ex. Administration of a dangerous drug (heroin)

· Must be inherently dangerous felony (People v. Phillips: D chiropractor guilty of grand heft for claiming to cure cancer patient not guilty of felony murder in 2nd degree)

· Must establish (1) objective high degree of risk and (2) subjective awareness D was creating an unreasonable risk to others

· If D put on notice by a police officer that his actions are dangerous and proceeds to continue act anyways, subjective awareness is satisfied (Pears v. State: D drunk driving and told by cop to go home and killed passengers in other car while drunk driving home) 

· Can be treated as specific intent or general intent crime based on jdx and factual situation

· Depraved Heart/Gross Recklessness/Criminal Negligence Murder
· Rule = (1) extreme disregard and indifference for human life and safety and (2) D knew of high risk

· Implied malice - D knew of risk and intentionally acted with disregard to the danger to others

· Only requires subjective awareness D was creating an unreasonable risk to others

· Recklessness = action is so dangerous that people are likely to die with high %

· Diminished capacity (voluntary intoxication) not a defense to recklessness (Gibson v. State: D was experiencing heroin withdrawals which caused him to convulse and lunge to grab steering wheel which caused accident)

· Depraved mind murder = imminently dangerous to others, but D acts regardless of human life, no premeditation

· Diminished capacity (voluntary intoxication) not a defense to depraved mind if origin of act is the voluntary intoxication (People v. Register: D was carrying a gun before he got drunk and bears more negligent liability)

· Felony Murder
· Rule = (1) death of victim during the commission of felony perpetrated by D and (2) death proximately caused by felony

· Which felonies qualify for 1st degree?

· Majority jdx: Burglary, Arson, Abduction (kidnapping), Robbery, Rape, Mayhem

· CA: inherently dangerous and listed in statute

· Process:

· Jury finds D guilty of underlying felony

· Jury finds death was a proximate cause of the (attempted) felony 

· Limitations of liability:

· Redline Rule (Majority) = liability for murder can not be based upon the death of a co-felon from resistance by the victim or police pursuit; felon is not responsible for the death of a co-felon unless he kills co-felon himself

· Only applies when there is an intervening act that kills co-felon

· Limits causation of surviving felons

· Goldman says this is WRONG --> more foreseeable that a felon will be killed by a cop and justifiable killings are not free of criminal liability

· Washington/Proximate Rule (minority/CA) = felon is guilty for ANY killing, including that of his co-felon, as long as he himself has done something beyond the normal commission of the felony that creates a danger to human life or safety

· Only applies when there is an intervening act that kills anyone

· Broader than Redline 

· Ireland/Merger Rule = assault-based felonies do NOT apply to the felony murder rule

· Purpose of felony murder is to use independent felonies, otherwise manslaughter would be eliminated and felony murder would be used in its place (People v. Ireland: D used a gun on his wife and she died, but assaulting the victim with a deadly weapon was the felony charge)

· Mayhem is the only assault-based felony allowed

· Separate from misdemeanor manslaughter

· Defenses:
· Defense to underlying felony

· Felony is assault-based

· Death was not foreseeable (random)

· If felon has fled to temporary safety and death occurs later

· Not an inherently dangerous felony

· Death committed by someone other than one of the felons (jdx split)

· Public policy rationale for punishment when someone is killed - allowing mental state to be satisfied by something other than intent to harm/kill

· Malice required in order to make any foreseeable homicide occurring during the perpetration of that felony a murder

· Exception to Faulker rule that intent cannot be transferred to a different crime

· Applied to completed felony crimes OR attempted felony crimes

 

Manslaughter
· Voluntary Manslaughter 
· Rule = mitigation of malice intent of murder reduced to voluntary manslaughter
· Reasonable provocation, imperfect self-defense, diminished capacity 
· Murder Mitigations:
· Provocation
· Rule = provocation eliminates malice and reduces a killing to voluntary manslaughter if (1) a reasonable person would have been provoked, (2) D was provoked, (3) a reasonable person would not have cooled when D acted, and (4) D had not cooled when he acted

· Provocation requires ALL elements are met:
1. A reasonable person would have been provoked (subjective)

· Must be a killing as a result of passion created by something the victim did that would enrage a reasonable person

· Ex. Discovery of adultery, victim striking D very hard

2. D was actually personally provoked (subjective)

3. A reasonable person would not have cooled from heat of passion (objective)

4. D had not cooled from heat of passion (objective)

· (People v. Caruso: honest but unreasonable heat of passion does not reduce murder to voluntary manslaughter, but it can preclude 1st degree murder conviction) 

· Process: 

1. Judge makes initial review that 4 elements are met by the evidence, jury then decides if they believe evidence

2. If a reasonable person would have killed, then no charge

3. Verbal provocation spectrum (English courts say words not enough, US courts allow)

· Insulting words - insults, abusive language, emotional harm not usually allowed

· Series of micro aggressions can satisfy a reasonable person's provocation (People v. Barry: series of taunting from wife claiming love for another man enough to provoke)

· Descriptive words - depends!

· Confession of adultery not enough to provoke (Holmes v. Dir. Of Public Prosecutions: wife's confession of adultery not enough to provoke D's assault followed by manual strangling to put wife out of misery)

· Catching spouse in act of adultery is enough! 

· Confession or description of murder of family member is enough 

· Threatening words - imminent threat to person or family is enough

4. Physical provocation = typically accepted as a provocation of a reasonable person 

· Severe beating is enough evidence that most courts require the judge gives a provocation defense even if defense does not request (People v. Harris: D was still bleeding and in the heat of passion when he killed victim)

· Diminished capacity
· Rule = lack of mental capacity (short of insanity) reduces the ability of D to significantly reason like a normal person

1. Voluntary intoxication
· For public policy reasons, voluntary intoxication is NOT a mitigation because it would reward drunken murders

· 50% of states carved out exception for voluntary intoxication mitigation

2. Mental impairment (disease or defect)
· Unable to maturely reflect as a result of age, mental capacity, blow to the head (People v. Wolff: 15-year old D killed mother to get her out of the way for future sexual attacks)

 

 

· Involuntary Manslaughter
· Rule = unintentional homicide by (1) criminal negligence OR (2) mitigated depraved heart murder OR (3) misdemeanor manslaughter

1. Criminal Negligence = gross negligent/reckless act with NO subjective awareness

· Objective awareness of high degree of risk

· Ex. D falling asleep at the wheel; D's careless handling of a firearm

· Massachusetts "Involuntary Manslaughter by Wanton Reckless Conduct" = Manslaughter charge for reckless murder, 18 months to 20 years, exception to categories in most states 
· Does NOT require subjective awareness, can be satisfied with objective awareness 
2. Mitigated Depraved Heart Murder
· Not reckless enough to be a 2nd degree murder

· D had subjective awareness of creating high degree of risk to human life or safety

3. Misdemeanor Manslaughter

· Limited to cases where death occurred during the perpetration of an inherently dangerous misdemeanor

· Few jdx include non-inherently dangerous felonies

· Apart from felony murder, only crime that allows transferred intent of mens rea to form the basis of another crime

· MERGER DOCTRINE DOES NOT APPLY – can be assaultive-based crimes
 

 

 

 

PREPARATORY CRIMES
Attempt
· Rule = conviction of an attempt crime requires (1) specific intent to complete the eventual target offense and (2) overt act as measured by (a) dangerous proximity to success test or (b) substantial step test

· (a) Dangerous Proximity to Success Test (C/L & Majority): how close did D get to committing the crime they intended to commit? (People v. Rizzo: Ds were only driving around looking for the man to rob with the money, never found him)

· CA Modified Dangerous Proximity to Success Test that widens the definition of "dangerous proximity"

· CA does not accept voluntary abandonment defense

· Prospective test that examines how much of the crime is left to complete

· How close was the D in moving from zone of preparation to zone of perpetration? 

· If there is relatively a lot left to do, then the crime has not been attempted

· (b) Substantial Step Test: look at actions D has already completed in preparation for crime (State v. Lataverse: D intended to intimidate police officer by driving to house with note and weapons in car)

· Retrospective test that examines steps taken by D towards the completion of the target offense

· Because this test encompasses more attempts, Modern Penal Code adopted the voluntary abandonment defense

· Voluntary abandonment defense: D could have committed the crime but, due to a change of heart, D decided not to go through with the crime 

· Majority = allows defense; minority = does not allow defense

· CA does NOT allow this defense

· Defense only accepted for attempt crimes

· Jdx vary in burden of proof required 

· NOT involuntary abandonment - police interrupting attempt or crime is too difficult to complete

· NOT momentary abandonment of attempt to commit crime with intent to resume (People v. Staples: D was attempting to drill into ceiling of bank and rob the safe but said his wife came home and decided to stop)

· Legal Impossibility Defense (C/L & Majority):
· Rule = complete defense applies when D did everything they physically intended to do, but no crime was committed (United States v. Berrigan: Ds were smuggling letters out of federal prison, they thought warden didn’t know but warden was reading the letters and no crime committed)

· Only allowed in attempt charges! 

· Not to be confused with Factual Impossibility - D had criminal intent but facts didn't work out in D's favor

· Ex. Pick pocket goes to grab wallet out of purse, but no wallet in purse and caught attempting to steal wallet

· Intent (neutral term) = in hindsight, did they physically commit a crime? 

· NOT applicable in federal crimes --> Congress passed law barring legal impossibility defense in federal crimes

· Modern Penal Code does not adopt legal impossibility defense

Solicitation
· Rule = asking someone to commit a relatively serious crime and proof by witnesses
· Requires proof (1) from more than one witness or (2) one witness + corroborating evidence required (People v. Lubow: D's bankruptcy scheme was taped by the witness)

· Statutory crime separate from attempt

· If the person agrees to the criminal proposal, the crime of solicitation has merged into the more serious crime of conspiracy --> D can be convicted of, and sentenced for, either crime BUT not both crimes

· Ex. Trump's first impeachment trial = attempt to solicit 

· Asking is still a crime (attempted extortion or attempted bribery), even if the person being asked does not realize they are being bribed or extorted

 

 

 

ACCOMPLICE LIABILITY
Accomplice or Vicarious Liability
· Rule = D can be guilty of a substantive crime on the basis of accomplice liability when D (1) knowingly and (2) intentionally assisted the principal(s) in the perpetration of the crime

· Accomplice = aiding and abetting = accessory

a. Level of relationship association

b. Proximity: generally, presence alone is not enough (Bailey v. United States: D was seen near the principal and fled from the scene but no evidence D was knowingly assisting robbery)

· Four degrees of accomplice:
a. Principle in first degree = engaging in the crime

b. Principle in second degree = present at the crime, but not the main perpetrator and only aiding 

· (State v. Parker: D in the car with principals when law student was robbed)

c. Accessory before the fact = not at the crime, but gain criminal liability by assisting perpetration

· If D facilitates a misdemeanor (accessory before the fact), he is not necessarily guilty of all crimes that subsequently occur (People v. Marshall: D was asleep in his bed when his drunk friend crashed his car and killed others)

d. Accessory after the fact = approached after the crime to aid in fleeing or hiding stolen goods

· Modern rule = no longer liable for substantive crime

· Mere knowledge of crime?

a. Knowledge alone of dangerous crime = aider and abetter

b. Knowledge alone of less serious crime = not enough

c. Knowledge + stake in the outcome = aider and abetter  (People v. Lauria: D's telephone service and knowledge without a stake wasn't enough to hold D liable for prostitution business)

· Profit through charging extra for services

· Encouragement in crime by referring business

· Majority of business operations depending on crime

· Continuing nature of the relationship

· Awareness that presence encourages principals to continue criminal behavior

· Awareness that presence was intimidating the victim or blocking an escape

 

 

Conspiracy or Group Liability
· Rule = (1) and express or implied agreement and (2) some slight "overt act" foreseeably performed in furtherance of conspiracy (3) with intent to pursue an unlawful objective and (4) a subjective meeting of the minds

· Subjective meeting of the minds in agreement to commit crime (majority rule)

· Wharton Rule = bars conspiracy conviction when crime can only be committed by two people agreeing and acting together

· Ex. Dueling, prostitution, statutory rape, bigamy

· Gebardi Rule = cannot be convicted of conspiracy with victim of crime because no meeting of the minds can be found (Gebardi v. United States)

· Modern Penal Code/minority does NOT require meeting of the minds

· Scope of conspiracy can include acts following the substantive crime

· D can be guilty of conspiracy even after the target crime has taken place if it is shown that the conspiracy involved more than the crime and certain events following (McDonald v. United States)

· Evasion of justice cannot be the last element of carrying out a conspiracy because evasion could go on forever and there must be an end to every conspiracy (Krulewitch v. United States)

· Must have evidence of a new, separate agreement to subvert justice as conspiracy

· Scope of actors in conspiracy and liability for substantive crimes

· Federal Pinkerton Rule = by merely agreeing to a crime, a D is guilty of the resulting substantive crimes committed under the accomplice liability theory of conspiracy, no requirement to intentionally aid (Pinkerton v. United States)

· CA Rule = more narrow approach!
· Common Law Rule = conspiracy alone is not enough to convict of substantive crimes (People v. Kessler)
· Chain Theory = a D can join an ongoing conspiracy and be held liable for the substantive crimes that are committed in furtherance of that conspiracy even if D does not have actual knowledge of other co-conspirators because each co-conspirator is dependent on the other and D must have known that other co-conspirators were involved to play his part (United States v. Bruno)

· Must be ongoing and continuous relationships among parties and product passing through all parties for co-conspirators to be convicted of substantive crimes (Blumenthal v. United States)

· Actor should reasonably know others are involved and actors are dependent on each other

· Wheel & Hub Theory = if no dependency among spokes of wheel and product is not passing through spokes, there is just an independent hub and no overriding conspiracy (Kotteakos v. United States)

· General conspiracy notes:

Conspiracy is a separate crime from the substantive crime

Conspirator is only guilty of the crime of conspiracy and not the substantive crime committed by co-conspirators unless Federal jdx and Pinkerton Rule applies

Co-conspirator exception to the hearsay rule (evidence) = all things done and said in furtherance of the conspiracy or while the conspiracy is still going on, either before or after an actor joins the conspiracy, can be admissible against all of the co-conspirators

Strategic move by prosecution to charge conspiracy to get additional statements entered

Withdrawal from a conspiracy's substantive crimes requires complete renunciation

Complete renunciation = communicate to all conspiracy members that you will no longer participate in conspiracy before any substantive crimes are committed

D still liable for the conspiracy, but potentially not the substantive crimes

Must be communicated early enough that other co-conspirators can abandon attempt

 

EXTORTION
Extortion
· Rule = obtaining something or making a person do (or not do) something by malicious threat or force

· Malicious threat: subjective; depends on the facts

· A good faith belief for threat that is directly related to restitution is not malicious (State v. Burns)

· If no nexus between the threat and the demand, threat may be malicious (State v. Pauling)

· Threat need not be executed; making the threat is enough

· Most jdx: unreasonable mistake of fact is not a defense; only honest and reasonable mistake of fact accepted

· Ignorance of the law is NOT a defense!

 

 

KIDNAPPING & BURGLARY
Kidnapping
· Rule = when a person is moved unlawfully by means of force or fear and without consent for a distance that is substantial

· Substantial distance considerations (People v. Adams):

· NOT merely incidental to underlying crime

· Actual distance moved

· Whether movement increased risk of harm existing before movement

· Whether movement was for the purpose of secret confinement 

· CA/Common Law Rule = any movement qualifies as kidnapping

· Chessman case: woman moved 22ft and raped; kidnapping held a death sentence whereas rape was more lenient 
· Kidnapping is a fill in the blank crime (ex. Kidnapping to rape)

 

Burglary
· Rule = trespassory breaking and entering of a dwelling house of another in the nighttime, with the intent to commit a felony or theft therein

1. Trespassory = entering without consent or by means of trick or fraud

2. Breaking = removing an obstacle blocking entry

3. Entering = person or his instrumentality

4. Dwelling house of another = any place where people live, even if they aren't home

5. Nighttime = 30 minutes after sunset and 30 minutes before sunrise

· Modern common law don't require nighttime

6. Intent to commit a felony or a theft therein = intent to commit the crime as D breaks the threshold

· If, after entering, an intent is formed --> NO burglary, but maybe larceny or other felony

· Theft can be a misdemeanor (very small)

· Felony can be any felony

· Specific intent crime (intent to enter + intent to commit a felony/theft) --> specific intent defenses apply

· Attempted burglary = D is trying to enter when interrupted 

 
THEFT CRIMES
· Larceny
· Embezzlement
· False Pretenses
· Robbery
· Receiving Stolen Property
MUTUALLY EXCLUSIVE & SPECIFIC INTENT
 

Larceny
· Rule = trespassory taking and carrying away of personal property known to be that of another, with intent to permanently deprive

· Elements:

1. Trespassory: taking property without consent of the rightful possessor

· Consent is NOT obtained by fear or fraud

· Trespass by trick = trespassory obtained with misrepresentation (Graham v. United States)

· Cannot commit larceny against a thief; see receiving stolen goods (People v. Robinson)

· Mistake of fact defense (specific intent crime)

· No unreasonable mistake of fact defense allowed, must have a criminal state of mind

· No mistake of fact if D knew of mistake and carried away personal property with intent to permanently deprive (United States v. Rogers)

· MPC = if innocent taking with subsequent conversion of property, criminal trespass

· Common law = if innocent taking with subsequent conversion of property, larceny!

2. Taking: exercise of complete dominion and control over property

3. Carrying away: physically moving property, even for a short distance

4. Personal property: tangible

5. Known to be that of another: not necessarily the owner, but the rightful possessor

6. Intent to permanently deprive: does not have to exist at the moment of the taking

· Intent matters, not what actually happens!

· Does NOT include:

· Intent to return, but property damaged or destroyed accidentally 

· Intent to return, but later decides to use in a risky manner or keep

· Majority rule = even if property later returned without damage

· Minority MPC rule = guilty of larceny if they later decide to keep or use with risk 

· Mistakenly believe they possess the property, even unreasonably 

 

Embezzlement
· Rule = theft by a rightful possessor entrusted with property of another and misappropriates property for their own uses

· Elements:

1. Fraudulent intent is not innocent or negligent conversion of property

2. Conversion: more than merely taking away; handles property inconsistent with trusted arranged possession

· Even with intent to return, a D can take property and misappropriate it with risky venture for personal uses (People v. Talbot)

3. Property: tangible personal property

4. Of another: rightful owner

5. By rightful possessor: not custody holder

· Custody = employer handing property to the employee

· Possession = employee acquiring property from third party on behalf of employer (Commonwealth v. Ryan)

 

False Pretenses
· Rule = misrepresentation of a past or present fact to induce the rightful possessor to transfer possession and title of property in reliance on false statements

· D must intentionally and actually defraud the rightful possessor

· Elements:

1. Obtain title: not merely possession

· The moment title is transferred, cannot be larceny

2. Property: real or personal; belonging to another

3. Intentionally or knowingly making false statements of past or present fact (People v. Ashley)

· Future promises are not criminal

· Objective requirement: making a material misrepresentation + subjective awareness in making misrepresentation
4. With intent to defraud another

· Objective requirement: making a material misrepresentation + subjective awareness in making misrepresentation
· Possession is NOT necessary!

 

Robbery
· Rule = larceny + assault

· Requires imminent threat to human life

 

Receiving Stolen Property
· Rule = receiving property which D knows to have been stolen (People v. Robinson)

· D not necessarily guilty of the thief of the property unless D played a role in the taking from the rightful possessor

 

 

 

 

 

 

 

DEFENSES
· Insanity
· Incompetence
· Unconsciousness
· Involuntary Intoxication
· Honest and Reasonable Mistake of Fact
· Honest and Unreasonable Mistake of Fact 
· Diminished Capacity
· Self-Defense
· Defense of Others
· Defense of Property
· Necessity
· Duress
· Consent
· Entrapment
 

COMPETENCY & INSANITY
Insanity (complete defense)
· Rule = insanity is a complete defense to all crimes, including strict liability crimes, that will entitle D to an acquittal

· Insanity (legal term) = abnormal mental condition at time of crime 

· Affirmative defense: D has affirmative obligation of producing evidence (enough to prove claim) + burden to establish defense by a preponderance of the evidence 

· Very rarely successful!

· If proven, ruling is "not guilty by defense of insanity" and D is sent to institution

· If D is "healed" then D can go free, does not go to prison

· Not prospective in continuing with trail, doesn't matter if D is still "insane" at trial 

· Depending on the jdx, there are four possible tests (People v. Drew):

· M'Naughten Test (most important for Bar, CA rule, Majority rule)

· Rule = at the time of his conduct, as a result of a mental defect, the D lacked the ability to know the wrongfulness of his actions or could not understand the nature and quality of his acts

· Entirely cognitive-based test

· Also referred to as the "Right/Wrong Test"

· Federal courts follow M'Naughten and adopted burden on D to prove by clear and convincing evidence

· Irresistible Impulse Test (Minority rule)

· Rule = D, as a result of mental defect, lacked the capacity for self-control and free choice

· Entirely volitional test

· "Officers at the elbows" could not have stopped D from committing the crime

· Guilded Age clip
· Durham/New Hampshire Rule or Product Rule (small minority)

· Rule = was the D's behavior a "product" of a mental illness?

· No longer of much practical importance

· Easiest (though most vague) for Ds to satisfy in attempting to establish insanity defense

· Model Penal Code (ALI) (15 states adopted)

· Rule = A D is not responsible for criminal conduct if, by mental disease or defect, he lacks the "substantial" capacity to either (1) appreciate the criminality of his conduct (wrongness) OR (2) to conform his conduct to the requirements of law

· Combination of M'Naughten, Irresistible Impulse, and some of Product Rule tests

· CA adopted then reverted to #1

· Jdx w/o Insanity Defense: Montana, Idaho, Kansas, Utah
· Insanity defense is not a constitutional right (Montana v. Krell)

· Insanity can come into consideration upon sentencing - "guilty but insane" conviction sends D to institution and if D is healed, D will go to prison for remainder of sentence 

· CA 5150 Rule = if D (1) is suffering from mental condition and (2) as a result of the condition becomes a danger to themselves or others, D can be held involuntarily so long as he continues to be mentally ill and a danger to others

· Van Halen song re: involuntary commitment, "civilly committed"

 

 

	Test
	Definition
	Type

	 

M’Naghten

 

 

 

 
	 

B/c of mental impairment D did not know the nature & quality of act (“Wild Beast” theory) or that it was wrong
 
	 

Cognitive test

 

 

 

 

	 

Irresistible Impulse

 

 

 
	 

Crime caused by insane impulse that overcame D’s will
 
	 

Loss of control test/ volitional

 

 

 

	 

American Law Institute (“A.L.I.”) or Model Penal Code Test

 

 

 
	 

B/c of mental impairment, D lacked substantial capacity to appreciate criminality of conduct or to conform it to the law
 
	 

Combination of cognitive & loss of control tests

 

 

 

 

	 

Durham (or New Hampshire) Test

 
	 

Crime was a product of D’s impairment/ mental illness
 
	 

Causation test

 

 


 

 

Incompetence (suspension of trial; criminal commitment)
· Rule = If (1) the D cannot understand the proceedings nor (2) aid his counsel in his defense, the D is unfit to stand trial (People v. Lang)

· Result? State re-defined mental illness to include Ds like Lang who are deaf/mute or otherwise lack the education or abilities to communicate in a trial proceeding

· Mentally ill = unfit to stand trial 

· New Rule: Mental Illness (as defined by state) + Danger = Civil Commitment 

· Civil commitment not governed by same due process as criminal law

· Courts can not keep mentally ill people in institutions for longer than the maximum sentence of the accused crime; can not keep the person in the institution unless there is evidence the person could be made competent in the future (Jackson v. Indiana)

· Competency/fitness to stand trial = at time of trial 

· Not retrospective to when the crime was committed

 

 

Unconsciousness (complete defense, “excusable defense”)
· Rule = as long as the D was unconscious (voluntarily or involuntarily), the D does NOT have the capacity to form the requisite intent to commit the crime; entitled to acquittal

· Applies to ALL crimes

· CA allows this defense

· Exception: when D engaged in an activity (operating heavy equipment, driving, etc), in which the safety of others may depend upon D, in spite of knowledge of a potentially dangerous and endangering pre-existing condition

 

 

Involuntary Intoxication (complete defense)
· Rule = D must be severely intoxicated, resulting from the taking of an intoxicating substance, for this defense to apply

· Elements:

1. D takes an intoxicating substance and;

2. Without knowledge of its nature; 

3. Under direct duress imposed by another; or

4. Pursuant to medical advice while unaware of the substances' intoxicating effect

· Complete defense IF the crime was committed as a result of the intoxication

· CA allows this defense

 

 

Honest and Reasonable Mistake of Fact (complete defense)
· Rule = when D honestly (subjective) made a mistake and a reasonable person (objective) in the same circumstances would have also made a mistake

· Applies to all crimes EXCEPT strict liability

· Mistake or ignorance of the law is NOT a defense

· Cultural differences are not a complete defense, but may be a partial mitigating defense

 

 

Honest and Unreasonable Mistake of Fact (partial mitigating defense)
· Rule = when D honestly (subjective) made a mistake, but a reasonable person (objective) in the same circumstances would NOT have made the mistake

· Result? D punished for the lesser included general intent crime of the specific intent crime

· Not a defense to general intent crimes

· Theft crime --> did D believe the item was theirs?

· Conspiracy --> believing D is only helping a friend, not an unlawful pursuit of theft

 

 

Diminished Capacity (partial mitigating defense)
· (NOT IN CA) Rule = as a result of a mental defect (short of insanity), D did not have the requisite mental state required for the crime

· Can mitigate specific intent crimes to general intent crime; 1st degree murder to 2nd degree murder; and murder to manslaughter

· Voluntary Intoxication: knowingly and voluntarily ingested intoxicant and reasonably understood it was an intoxicant

· Includes addicts and alcoholics - cannot be convicted for simply being addicted

· If so intoxicated D is unconscious, cannot use unconsciousness as a defense

· Can be a defense to (1) specific intent and (2) malice crimes in some jurisdictions! 

· Not a defense to reckless/negligent homicide

· Mental Illness: mental illness just short of insanity

· Ex. Neurosis, obsessive compulsiveness, dependent personality 

 

 

SELF-DEFENSE
Self-Defense of Person (complete OR partial mitigating defense, “justifiable defense”)
· Rule = if (1) a reasonable person under the circumstances would have believed they were under imminent attack and (2) the D honestly believed they were under imminent attack of death or great bodily harm, then D is justified to use self defense even if mistaken (3) as long as proportional force was used

· (1) Objective belief: a reasonable person would believe they were in danger

· D's circumstances and upbringing not considered

· D not required to be right, only that their interpretation was reasonable such that another person would believe they were in danger (State v. Simon)

· (2) Subjective belief: D believed he was in danger

· Subjective evidence is allowed: did D have subjective knowledge there was no danger where a reasonable person would not? (State v. Simon)

· Vengeance is not a defense, subjective evidence is not allowed (Jahnke v. State of Wyoming)

· (3) Proportional force - force is either deadly or not deadly

· Non-deadly force by a victim:
· Rule = a person who is not an initial aggressor may use non-deadly force in self-defense any time that person reasonably believes that illegitimate force is about to be used against themselves or another

· Initial aggressor cannot claim a right of self-defense for the use of even non-deadly force unless:

· Original aggressor has withdrawn and, at some point told or in some manner communicated to the victim, by actions or words, something like "I'm all done now!"

· Initial aggressor used only non-deadly force and is now defending against a deadly response (Rowe v. United States)

· Deadly force by a victim:
· Deadly force = anything that can cause great bodily injury 

· Rule (Maj. C/L & CA) = a victim is not required to retreat and is permitted to use deadly force in self-defense any time the victim reasonably believes that deadly force is about to be used against them and their response is reasonably necessary to stave off the attacker

· Being the initial aggressor does not preclude D from using deadly force in self-defense to victim's use of deadly force (Rowe v. United States)

· Initial aggressor MUST retreat before using deadly force in response

· Stand Your Ground Rule:
· Requires only a subjectively honest belief by victim

· 24 states follow this more intense rule

· Rule (minority) = prior to using deadly force in self-defense, the victim of a deadly attack must first "retreat to the wall" if it is safe to do so

· Three exceptions where retreat is not required, even if safe to do so:

· A victim of a deadly attack does not have to retreat if they are in their own home

· The victim of a violent felony (rape, robbery) does not have to retreat even if one is safely available

· Police officers do not have a duty to retreat

· Self-defense is a complete defense, if successful D is acquitted of the crime

· Burden of proof varies by jdx

· Applies to all crimes

· Who is the initial aggressor?
· Insulting words do not make a person the initial aggressor

· Threatening words can make a person the initial aggressor

· Did the initial aggressor use deadly or non-deadly force?

 

 

Imperfect Self-Defense/Unreasonable Mistake of Fact
· As long as D had honest belief he was in imminent danger and force was necessary, whether belief was reasonable or not, D's offense should be reduced to general intent crime of voluntary manslaughter (People v. Elmore)

· If too unreasonable, some jdx require D to argue insanity 

· CA accepts imperfect self-defense as mitigation

· Similar to effect of unreasonable provocation

· D's claim of honest but unreasonable provocation can succeed in eliminating conviction for specific intent crime because D killed w/o cool and deliberate state of mind 

 

Self-Defense of Unlawful Arrest
· C/L Rule = unlawful arrest may be resisted reasonably and excessive force used by an officer may be countered lawfully

· CA Rule = must go peacefully with officer (People v. Curtis)

· Unlawful arrest

· Either officer arrested D without probable cause

· OR officer engaged in unlawful assertive behavior

· If officer did not use excessive force, assaulting an officer is a felony battery crime

 

Defense of Others (complete defense)
· Rule = a D has the right to come to someone else's aid even if that person is a stranger

· Alter Ego Rule (C/L & CA & Maj.) = no greater rights to defend against assailant than if you were in the victim's shoes AND must be correct without mistake

· Reasonable Test Rule (modern & minority) = so long as D acts honestly and reasonably, even if mistaken/wrong, D has a right to a complete defense

· Fleeing Felon Rule: a private citizen may only use deadly force to prevent a felon from fleeing where the citizen has a reasonable belief that the pelon poses a threat of serious physical harm to that citizen or to the public (People v. Couch)

· No mistake of fact allowed! D must be right

· CA Rule: deadly force allowed to stop felon

· Tennessee v. Gardner: police allowed to use deadly force to stop fleeing felon when reasonably justified; not defeated by the Fourth Amendment

 

 

Defense of Property (complete defense)
· Rule = a D can use non-deadly force to defend property in one's possession from unlawful interference

· Need to use force must reasonably appear imminent

· Deadly/non-deadly force permitted when the property is a dwelling and D reasonably believes that use of force is necessary to prevent attack (self-defense)

· Objects that kill without discretion (spring guns) are not allowed to protect property because they cannot distinguish between an attacker and innocent parties (People v. Ceballos)

· A D is not protected from liability even if intruder's conduct would have justified deadly force if D were present

· Some states proscribe criminal liability for spring gun devices

· Fleeing Felon Rule: a private citizen may only use deadly force to prevent a felon from fleeing where the citizen has a reasonable belief that the pelon poses a threat of serious physical harm to that citizen or to the public (People v. Couch)

· No mistake of fact allowed! D must be right

· CA Rule: deadly force allowed to stop felon

· Tennessee v. Gardner: police allowed to use deadly force to stop fleeing felon when reasonably justified; not defeated by the Fourth Amendment

 

 

 

DURESS/NECESSITY, CONSENT, AND ENTRAPMENT
Duress (complete defense)
· Rule = individual forced D to do something under threat of doing greater harm to D or someone else

· Murder is never defendable under duress because threat of murder is a lesser crime than murder

· Must be a greater crime!

· Elements:

· A reasonable fear of imminent death or serious bodily harm

· Through the words or actions of another person

· With no reasonable opportunity to escape the threat

· Through no fault of the D

· D may never assert a defense of duress to escape a judgment of contempt of court for refusal to testify in court for a criminal case (People v. Carradine)

· Fear is not a valid reason to not testify

· CA exception for domestic violence cases (ex. Rihanna/Chris Brown)

 

Necessity (complete defense)
· Rule = circumstances have forced D to violate a law in order to prevent a greater harm from taking place

· Available as a defense to all crimes except murder

· Necessity of escape from prison:

· D must prove 

· (1) he was faced with a specific threat of death, sexual attack, or substantial bodily harm in immediate future, 

· (2) and D had no time for complaint to authorities or history of futile complaints exist such that results are illusory, 

· (3) and D had no time or opportunity to resort to the courts, 

· (4) and no evidence of force of violence used by D towards prison personnel or "innocent" persons in escape, and 

· (5) D immediately reported to proper authorities when D attained a position of safety from the imminent threat (State v. Reese)

· Potentially a defense that could never be used because how a D can attain safety in the situation determines how soon a D must alert authorities

· Also, is D forced to alert the authorities who allowed the original threat to occur and could not prevent threat from being carried out? (State v. Reese)

· Process: judge decides if elements were established during trial and, if so, the jury is presented with elements and determine if D satisfied all elements through their arguments 

 

Consent (complete defense)
· Rule = D has a complete defense when the injured victim consented to the harm caused by D, but only when:

· Consent was voluntarily and freely given;

· The party was legally capable of consenting; and

· No fraud was involved in obtaining consent

· Consent is NOT a defense to great bodily injury or murder

 

Entrapment
· Entrapment is a complete defense, but rarely successful although frequently raised

· Federal entrapment defense = D must show they were not pre-disposed to commit the crime (United States v. Russel)

· Subjective test: if D was pre-disposed and agents merely made the crime more convenient or helped D, entrapment cannot apply

· State entrapment defense = D must prove he had no pre-disposition to commit the crime

· CA objective test: was the conduct of law enforcement agent likely to induce a normally law-abiding person to commit the crime? (People v. Barraza)

· Look for agent pestering, badgering, or cajoling D --> could allow D's defense of entrapment to be heard by the jury

 

 

 

 

 
