CONTRACT:
K = promise or set of promises for the breach of which the law gives a remedy or the performance of which the law in some way recognizes as a duty (2nd RST §1)

· K formation based on objective information, not subjective intention -- reasonable person test

· Duty to act in GOOD FAITH is implied in every K

· Duty of GF = limits promisor's discretion regarding empty promise; converts illusory promise into consideration if accepted; often makes Ks with otherwise illusory promises enforceable under K law

 

BIG 6 QUESTIONS:
1. What law applies? (UCC or CL)
a. UCC = sale of goods 

· Goods defined 2-106 (1) 
· CL fills in gaps of UCC  1-103(b)
b. Hybrid

· Majority rule: predominant purpose test

1. Princess Cruise v. GE

2. Festival Foods case

· Minority rule: gravamen of the complaint 

1. What’s at issue? 

c. Common law + restatements = services

· Common law = general rule/primary authority 

· Restatements = persuasive/secondary authority 

2. Is there an enforceable agreement? (MA + Consideration)
Are the requirements for formation met?
a. Mutual Assent

· CL = agreement is manifestation of MA; bargain is an agreement o exchange promises/promise for a performance/exchange performances 

· 2nd RST §3
· Preliminary negotiations compared to MA (Ray v. Eurice Bros):

· Would an objective/reasonable person conclude the parties intended to be bound?

· Meeting of the minds not required 

· Signing a K is an objective manifestation of assent

· Duty to read

· UCC, if acceptance mirrors offer = offer to make a K shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstance (2-206)

· An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by prompt promise to ship, by prompt or current shipment

· Assumed buyer = offeror because seller gives price quote and buyer makes offer based on those negotiations 

· OFFER

· Offer = manifestation of willingness to enter into a bargain & receiving party knows an assent to the bargain is clear (2nd RST §24)

· UCC does not define offer, use CL/RST

· Can be accepted by promise or performance, unless specifically noted to be accepted by performance only

· Preliminary negotiations compared to offer (2nd RST §26, Lonergan v. Scolnick) 

· Advertisement is generally a request for an offer

· Offer, rejection, C/O effective upon receipt 

· Correspondence was preliminary negotiations, not offer 

· Just kidding!! or offer?

· (Lucy v. Zimmer) bar napkin deal; reasonable to believe seller was serious and seller should have reasonably known that 

· (Pepsico Harrier Jet) no reasonable person would interpret ad as an offer to sell jet for points 

· Advertisements

· Generally, ads are not an offer, they're an invitation to make an offer 

· Exceptions:

· Invites acceptance w/o further negotiations in clear, definite language (2nd RST §26 cmt b) 

· Ad specifies allocation procedure and quantity -- 1st come, 1st served; specified quantity of items (Lefkowitz)

· Bait and switch ad was an offer (Izadi) 

· Rewards programs (Sateriale v. RJR) are a unilateral offer; acceptance through performance; revocation would have to be clear and consistent

· Termination of Offer (2nd RST §36-39, 43, 59) 

· Rejection or C/O by offeree
· (Normile v. Miller) might think it's just adding to the OG offer, but really it's a C/O if materially points are changed, like price 

· Varying terms in exchange of boiler plate docs for CL/RST agreements mean rejection of offer and C/O - last shot rule applies

· Lapse of time
· Revocation by the offeror
· Revocation is the manifestation by the offeror of an intention not to enter into the proposed K (2nd RST §42) 

· Revocation of offer that can only be accepted by performance: offeror can revoke until offeree completes performance

· Exceptions:

· 2nd RST §45: irrevocability when performance begins
· Cook v. Coldwell Banker: irrevocability after substantial performance 
· Sateriale v. RJR: can't revoke if right to revoke is waived 
· Death or incapacity of the offeror
· Exception - option Ks = no revocability until option period is over, even if offeror dies

· Indirect communication of the offer's revocation to the offeree
· (Normile v. Miller) "you snooze, you lose" - realtor told buyer the house was sold to someone else, reliable source 

· Irrevocability of Offer
· Offers only accepted by performance (see above: begin performance, substantial performance, revocability right waived) 

· Option Ks - enforceable option K makes the underlying offer irrevocable during the option period

· CL/RST: requires MA+C, separate C for option (2nd RST §87(1))

· No separate consideration = no option (Berryman v. Kmoch)

· Binding offer as option K if:

· In writing

· Signed by offeror

· Money for consideration 

· Proposes exchange on fair terms w/in reasonable time or made irrevocable by statute 

· Nominal consideration sufficient 

· Must have separate consideration: in writing, signed by offeror, recites consideration, option is distinct from underlying K 

· Optional term can be included (eg. Rent increase on lease renewal, Walker v. Keith) 

· Cannot revoke during option period! 

· UCC Firm Offers 2-205
· Merchant's offer, in writing, stating it will be held open is firm offer and not revocable for lack of consideration no longer than 3 months

· Offer in writing

· Offeror must be a merchant

· Separate section signed by Offeror

· Offer FIRM for a reasonable time, no longer than 3 months

· Merchant = party has knowledge re: goods bc sells them or gains knowledge through occupation 

· Effects of options

· Keeps offer open for stated period

· Must communicate acceptance w/in the option period (mailbox rule)

· Offeree's power of acceptance does not expire until the end of the period, not cut short by action that would normally terminate an offer

· Offeror cannot lawfully revoke option prior to its expiration

· If offeree rejects offer before end of option, changes mind, offeree can counterman the rejection and communicate acceptance before end of option period

· ACCEPTANCE

· Acceptance = manifestation of the offeree's assent to the terms of the offer (2nd RST §50) 

· Offer is master of offer, can specify the way in which the offer must be accepted (2nd RST §60)

· Suggestions can be included with acceptance, but terms that vary from offer will be a C/O (2nd RST §59) 

· Bilateral/unilateral

· If offer can be accepted by promise or performance, beginning performance is an acceptance and operates as a promise to complete performance (2nd RST §62)

· If offer can be accepted only by performance, only complete performance is an acceptance

· CL = free revocability by offeror until performance is complete…exceptions are 2nd RST 45, Cook v. Coldwell Banker, Sateriale v. RJR
· UCC Acceptance = shipping goods and notifying buyer or promising to ship goods, unless offer unambiguously provides direction on acceptance (2-206) 

· K for sale of goods may be made in any manner sufficient to show agreement (MA), including conduct by both parties which recognizes the existence of such a K (2-204) 

· Moment does not have to be clear

· Acceptance varying offer or "battle of the forms"

· CL = mirror image rule, last shot rule

· Mirror image (2nd RST §39) - terms in acceptance must match terms in offer, otherwise it's a C/O, rejecting initial offer, and terminates power of acceptance of og offer

· Exception: if original offeror revives original offer by stating the offer remains open even after C/O is made; or inquiry to request better offer is not C/O

· Last shot rule - all terms of the last form sent (C/O with varying terms) applies

· UCC 2-207 = dickered terms + different or additional terms, usually in forms, can be one or more forms

· 2-207(1): exchanging forms means MA is satisfied; if goods sent/received K created by conduct 

· Express unless clause, making acceptance conditional on assent to additional terms

· Unless clause = conduct of sending goods = K and go to 2-207(3) & 2-207(2) for terms

· Unless clause can knock out additional terms, if performance, under 2-207(2) (Brown Machine v. Hercules) 

· Unless clause + new form = C/O 

· 2-207(2): determines the terms of the K; additional terms construed as proposals for addition to the K

· BETWEEN MERCHANTS

· Additional terms become part of K unless…

· Offeror's offer expressly limits acceptance to the terms of the offer

· The terms materially alter the K

· Materially alter = surprise or hardship

· Surprise = based on reasonable expectations in light of common practice and usage (would a reasonable merchant consent?)

· Hardship = unbargained-for burden on the reasonable expectations of the counterparty 

· 2-207 cmt 4 examples of clauses that would materially alter K - negating standard warranties; requiring a guaranty of 90-100% deliveries where normally greater leeway occurs; reserving seller's power to cancel upon buyer's failure to meet any invoice when due; requiring complaints to be made in a weirdly short or unreasonable time

· 2-207 cmt 5 examples of clauses that normally would NOT materially alter K - slightly enlarging seller's exemptions due to causes beyond control; providing interest on overdue invoices ; limiting remedy in a reasonable manner 

· Limited liability clause does not materially alter the K, so additional terms do not apply (Paul Gottlieb v. Alps South Co) 

· Notification of objection to those terms has already been given or given within a reasonable time after notice 

· Determining whether different terms are part of K

· Three possible approaches:

· Comment 3 approach - analyze different terms the same way as "additional" terms

· Comment 6/"knockout" approach - knock out all different terms; either no term on issue or UCC gap fillers

· Literalist approach - different terms not part of K unless counterparty expressly assents to term

· NOT BETWEEN MERCHANTS

· Additional or different terms knocked out 

· 2-207(3): if writings do not create a K, but parties perform as if they have a K, determine if there's a K based on conduct

· If K is formed based on conduct, what are the terms?

· Terms on which the writings of the parties AGREE with, 

· Any supplementary terms by UCC gap fillers 

· Applying 2-207 to just 1 written confirmation (WC) of oral K

· Oral offer + oral acceptance (OA) = oral K

· One party writes WC following formation of oral K

· If WC term is different than OA = OA controls, WC term not in K

· If WC adds a term to OA = (merchants) apply 2-207(2) additional term; (not merchants) additional WC term not in K

· Applying 2-207 to 2 written confirmations (WC) of oral K

· Oral offer + oral acceptance (OA) = oral K

· BOTH parties exchange WCs after formation

· If WC term is different than other WC term, and OA did not address, knock out different terms + UCC gap fillers

· Electronic & layered contracting

· Types - can overlap!

· Shrinkwrap terms - terms in package, assent to terms if good is not returned

· Language of terms must clearly state method of rejection, returning product (DeFontes v. Dell)

· Clickwrap terms - provided as a link during purchase/payment/account creation, clicking to accept

· Terms must be given through actual notice or constructive notice through design of interface AND offeree must have unambiguously accepted (Meyer v. Uber Technologies)

· Browsewrap terms - terms provided while browsing website (less common now with EU rule to force browsewrap to become clickwrap)

· Terms design must be reasonably conspicuous to give notice to user (Long v. Provide Commerce)

· Formation of K (minority & majority)

· Minority formation view (Klocek v. Gateway & Step-Saver Data Sys v. Wyse Tech)

· Buyer = offer, seller = offeree

· Pro-consumer and anti-seller in effect

· K fully formed when seller accepts, for example, by performing (2-206)

· K based on parties' conduct = 2-207(3)
· K based on writings, aka seller's terms to buyer, additional terms not part of K because buyer is not a merchant (2-207) 

· Majority formation view (ProCD v. Zeidenberg & Hill v. Gateway)

· Pro-seller, pro-economy based on famous 7th Circuit Chicago decisions (law of economics)

· Seller makes offer by promising to ship product

· Buyer accepts terms by keeping the product after seeing terms 

· No application of 2-207 because just one form, seller's offer

· Incomplete bargaining: the agreement to agree, doctrine of indefiniteness

· If terms are so indefinite and uncertain that parties cannot be held to have agreed, no K (Walker v. Keith rental renewal case) 

· CL = parties must agree on all material terms; agreement to agree or failure to agree = no K 

· UCC = indefiniteness must be SO BAD that remedy can't be given; essential terms are subject matter and quantity 

· LOIs and Ks outcomes - LOI can be K w/o anticipated formal K; no K if LOI language is not binding; LOI can be agreement to negotiate in good faith in effort to reach K (Quake v. American Airlines) 

· UCC gap fillers = open terms

· Price of goods

· Mode of delivery

· Place of delivery

· Time of delivery

· Time/place of delivery 

b. Consideration

· CL = legal formality required by law, used to be a wax seal

· Benefit/detriment test - but don't use this!! (Hamer v. Sidway)

· Consideration is benefit to the promisor or detriment to the promisee

· "Detriment" = legal duty affected

· "Benefit" = no prior legal right

· RST/Holmesian test (Pennsy v. American Ash) 

· Consideration is reciprocal; quid pro quo; bargained for exchange (BFE)

· Promise or conditional gift - usually involves a lot of family disputes; "Williston's Tramp"

· General rule = promise to make a future gift, with no consideration, is unenforceable 

· Does mere recital of consideration in boiler-plate language satisfy consideration requirement? Generally, no it does not (Dougherty v. Salt) 

· Recital creates rebuttable presumption of consideration 

· UCC says consideration is implied in every K: "BFE" = consideration = money for goods

· Adequacy of consideration

· Generally, courts do not weigh the adequacy of consideration

· Exceptions:

· Sham or nominal consideration

· Pretense of bargain, false recital of consideration (Dougherty v. Salt) 

· Grossly inadequate or shocking consideration

· Disparity is shocking on its face, consideration is so minimally beneficial (Dohrmann v. Swaney, Mrs. Rogers case) 

· Sometimes these situations relate to other defenses, like incapacity or fraud (2nd RST 79) 

· Illusory promise

· Duty of good faith often converts illusory promises into consideration

· Promise is illusory if in form, in substance, requires nothing of the promisor 

· Promise made in exchange for an illusory promise is unenforceable (2nd RST §77 cmt a)

· BUT! If the party accepts the illusory promise by performance, the illusory promise turns into consideration (Marshall Durbin Food Corp v. Baker) 

· Promise to sell "output" or buy "requirements" is not illusory (2-306(1))

· Past performance

· Providing past performance, which has already occurred, cannot be the inducement for a present promise (Plowman v. Indian Refining Co.) 

· Pre-existing duty

Do any defenses make the K unenforceable?
i. Statute of Frauds (SoF)
i. General rule = oral k is enforceable -- exception = certain types of Ks must be in writing

ii. Under SoF, a K is unenforceable if

1. K is within SoF

2. SoF not satisfied 

3. No exceptions to SoF apply which would take K out of SoF 

iii. CL/RST SoF = purchase of land, promises that take longer than 1 year to perform, debt of another, executor of land, marriage consideration (2nd RST §110)

1. MYLEGS = Marriage, Year, Land, Estate executor, Guaranty, Surety 

iv. UCC SoF = sale of goods >/= $500 (2-201)

v. SoF Elements:

1. Writing = can be compilation of writings relating to same transaction; must have essential terms of K; identify the parties, consideration, subject matter (2nd RST §131 & §132, Crabtree v. Elizabeth Arden)

a. UCC 2-201 writing = K for sale of goods evident, subject, quantity (unless both merchants, 2-201(2))

2. Signed = party against whom enforcement is sought must have signed, initials or logo or letterhead or e-sign okay

a. UCC 2-201(2) = unless both merchants! If oral K, then WC sent after reasonable time, recipient does not object w/in 10 days of receipt 

3. Exceptions = permits enforcement of k w/out sufficient signed writing 

a. CL/RST exceptions: 

i. LAND - part performance or other reliance (2nd RST §129)

· Unequivocally referrable test = (1) possession of property + (2) substantial or valuable improvements to property (Beaver v. Brumlow) 

ii. Promissory Estoppel - reliance on promise to the detriment of the party (2nd RST §139, Alaska Democratic Party v. Rice) 

b. UCC exceptions 2-203 (a-c):

i. 2-203 (a) Seller began making specially manufactured goods 

ii. 2-203 (b) Party against whom enforcement is sought admits to K in court (pleading, testimony, etc) 

iii. 2-203 (c) Payment of goods has been made and accepted or goods have been delivered and accepted (Buffaloe v. Hart) 

ii. Bargaining Misconduct
i. Duress & Undue Influence
1. Duress

a. Physical duress renders K VOID (RST §174)

b. Improper threat renders K VOIDABLE (RST §175)

i. Improper threat = leaves victim with no reasonable alternative but to assent to the deal

2. Economic Duress (Kelsey Hayes v. Galtaco) 

a. Totem Marine - three element test:

i. Wrongful or improper threat

ii. Lack of reasonable alternatives

iii. Actual inducement of K by the threat 

b. Wrongful threat = crime, bad faith, breach GFFD in modifying an existing K

c. Financial distress 

i. Majority rule: does not establish lack of reasonable alternatives

· Exception - defendant CAUSED plaintiff's financial hardship (Totem Marine)

ii. Minority rule: defendant taking advantage of P's financial distress is enough 

3. Undue Influence 

a. Unfair persuasion of a party who is under domination or due to relation, manner is not consistent with welfare & manifestation of assent is induced by undue influence 

i. Special relationships = parent/child, lawyer/client, physician/patient, nurse/elderly (RST §177)

ii. Employer/Employee relationship is also special (Odorizzi v. Bloomfield School District) 

b. Common features of unfair persuasion:

i. Unfair exchange

ii. Unusual circumstances (time/place)

iii. Unavailability of independent advice

iv. Lack of time 

v. Susceptibility to persuasion 

ii. Misrepresentation & Nondisclosure 
1. Misrepresentation

a. Assertion that is not in accord with the facts (RST §159)

i. Opinions generally not liable as misrepresentation, only an implied representation; puffery is expected (RST §168(2) & §159 cmt. d)

ii. Actionable opinion: fiduciary relationship, expert, peculiarly susceptible (RST §169)

b. General rule: no punitive damages in K law; exception = insurance Ks 

c. K is VOIDABLE if MA induced by (1) fraudulent misrepresentation or (2) material misrepresentation upon which recipient justifiably relies (RST §164(1) & Syester v. Banta)

d. To say fraud, P must show that D: 
i. Knowingly made false representation
ii. Intended to deceive 
iii. Induced P to enter K
iv. P damaged as a result 
e. Fraud in factum = misrepresentation of fact of document signed (Park 100 Investors v. Kartes)

i. K is VOID if fraud in factum is found; or K can be reformed (RST §166)

ii. Dependent on the facts because duty to read 

f. Fraudulent misrepresentation = misrepresentation intended to induce MA (RST §162(1))

i. Knows or believes not true

ii. No confidence if it is true

iii. Knows he does not know it's true or false 

g. Material misrepresentation - two approaches (RST §162(2))

i. Objective: likely to induce a reasonable person to manifest assent

ii. Subjective: defendant knows it would be likely to induce recipient to manifest assent

h. Doctrine of Justifiable Reliance

i. Misrepresentation motivated victim to enter K 

ii. Victim not entitled if true terms would have been okay or if victim was not relying on misrepresented terms 

2. Nondisclosure

a. Nondisclosure can be a misrepresentation when the nondisclosure asserts the fact does not exist 

i. Harder to show because proof of silence is difficult (RST §161)

b. Concealment = conduct hiding a fact

c. Sometimes there is a duty to disclose, consider what a reasonable person would want to know (Hill v. Jones) 

iii. Unconscionability 
i. Developed by courts, two elements to prove (William v. Walker-Thomas Furniture Co.):

1. Procedural unconscionability = when entering into the K, one stronger party, K of adhesion, boiler-plate language 

2. Substantive unconscionability = unfair results, burdens one party, penalty 

ii. UCC Unconscionability (UCC §2-302)

1. If courts find K or any clause unconscionable, can refuse to enforce K, enforce K without clause, limit unconscionable clause to avoid unconscionable result

2. When K/clause appear unconscionable, parties can present evidence of commercial setting, purpose, effect

iii. RST Unconscionability (RST §208)

1. If K or term unconscionable when K is made, court can refuse to enforce K, enforce K without unconscionable term, limit application of unconscionable term to avoid unconscionable result 

iv. Even if a term is found to be unconscionable, ultimate relief may not be adequate (Higgins v. Superior Court of LAC)

v. Help weaker party: consideration (Mrs. Rogers), not a merchant in minority view (UCC §2-207), reliance (RST §90 & Pop's Cones), insurance Ks (C&J Fertilizer), Doctrine of Reasonable Expectations, UCC/Non-UCC warranties, contra preferentum, minority/mental incapacity, bargaining misconduct

vi. Help stronger party: duty to read (Ray v. Eurice Bros), minority view in battle of forms (UCC §2-207), contra preferentum narrowly applied, establishing bargaining misconduct is hard 

iv. Minority Incapacity & Mental Incapacity 
i. Minority incapacity

1. General rule: contracts of minors are voidable or can be disaffirmed by the minor before attaining majority or within reasonable time after attaining majority (CL & RST §14)

a. Exceptions: necessaries (food, clothing, shelter), emancipation, tortious conduct

b. Traditional approach: minor must return/restore goods and no set off requirement 

c. Modern approach: minor only recover amount paid - set off if requirements met

i. Requirements: (1) no overreach, (2) no undue influence, (3) fair K, (4) minor paid $ and used good 

ii. Set off = reasonable compensation for use, depreciation, willful or negligent damage 

2. If no unreasonable or undue influence, minor might only be able to recover the K amount - depreciation and value lost (Dodson v. Shrader) 

3. Courts split on release agreements

ii. Mental Incapacity

1. General rule: K is voidable if party has mental illness or defect, is unable to understand, and unable to act and other party knows

a. CL Rule: cognitive test

b. RST §15(1): cognitive test of volitional test

i. Exception RST §15(2): K has fair terms, other party doesn't know, no avoidance if unjust because performance or circumstances changed 

c. Sparrow v. Demonico: must show evidence of mental incapacity with cognitive/volitional test or medical/expert evidence 

d. RST §13: legally incompetent (Brittney Spears)

e. RST §16: K can be voidable if party is intoxicated 

2. Mental incapacity much stricter than minority incapacity 

v. Public Policy
i. Illegal Ks or Ks with illegal terms are unenforceable

ii. If both parties are culpable, courts leave along

iii. Court discretion used here, usually rely on statute or precedent

iv. Examples: disclaimer for gross negligence in releases, highly restrictive noncompete clause, sometimes surrogate parenting Ks 

vi. Mistake
i. General remedy is recission of K

ii. If court reforms the K, terms change (see Q3)

iii. Mistake is a belief that is not in accord with the facts; error of fact about thing/event; occurred/existed at time K entered into; can be determined by objective evidence (RST §151)

1. Not a mistake: misunderstanding about meaning; incorrect prediction of future events, error in judgment, deal that loses money 

iv. Mutual mistake = both parties mistaken about shared assumption and basis of bargain --> voidable K (RST §152)

1. If party examines property and accepts in present condition, cannot say party did not bear risk (Lenawee County Board of Health v. Messerly) 

v. Unilateral mistake = one party mistaken about basic assumption he bases his bargain --> voidable K (RST §153)

1. If third party involved but original K party made the mistake, still a unilateral mistake (BMW Financial Services v. Deloach) 

vi. Determining mutual or unilateral mistake:

	Mutual
	Unilateral

	Mistake made by both parties
	Mistake made by one party

	Relates to basic assumption on which parties made the K
	Relates to basic assumption on which mistaken party made K

	Has material effect on the exchange of performances
	Has material effect on agreed exchange of performances that is adverse to the mistaken party

	Complaining party DID NOT bear risk of mistake (RST §154)
	Mistaken party DID NOT bear risk of mistake (RST §154)

 

	 
	And either:

(1) effect of mistake is unconscionable, or

(2) other party had reason to know and fault caused the mistake


i. In litigation, P seeks recission as defense and D uses affirmative defense as (1) defense to enforcement or (2) reform a K term 

If no enforceable K, can party recover under an alternative theory of recovery?
a. Reliance = liability in the absence of BFE 

i. Promissory Estoppel = reasonable detrimental reliance on promise (2nd RST §90, Pop's Cones v. Resorts Int'l Hotel)

1. REQUIRES a promise - no enforceable K, but promise enforceable bc PE

2. Function varies based on context - replace consideration or enforce promise with pre-acceptance reliance

3. If K is unenforceable due to a technical defect, try to enforce promise via equitable doctrine of PE

4. "Detrimental reliance" pertains to legal status, does not mean worse off

5. Historical development of PE:

a. No K without consideration, like "Williston's Tramp" (Kirksey v. Kirksey) - makes you feel bad for plaintiff so you want the law to step in

b. Implicit promises from conduct can be enforced like express promises (Harvey v. Dow) - family example of PE

c. Promise inducing a detriment, PE remedy is not a K remedy (Katz v. Danny Dare Inc) - commercial example of PE 

Liability in the absence of acceptance = offer made + offeree relies on offer

Offeree reliance on an unaccepted offer as limitation on revocability; option Ks 

Option K revocability recap:

CL option Ks - 2nd RST 25, 17, 87(1)(2)
Unilateral K + part-performance = irrevocable offer (2nd RST 45, Cook v. Coldwell Banker)

UCC 2-205 Firm Offers

Merchant offer in writing; will be held open = irrevocable firm offer 

Not revocable for lack of consideration (no longer than 3 months)

Pre-acceptance reliance in CL (mainly in GC/sub Ks)

Majority = when GC uses sub's bid, the sub's offer becomes irrevocable until GC bid is awarded and sub is notified (Drennan v. Star)

Limitations on PE to make offer irrevocable:

If bid expressly/clearly implied revocability at anytime before acceptance

If bid shopping

If bona fide mistake

Minority = GC's reliance on bid does not make bid irrevocable (Baird v. Gimbel Bros)

Example: many offers, no acceptance = no K formation = no K; PE only method of recovery

Restitution = remedy because benefit was received and retained 

Unjust Enrichment = cause of action

P must have conferred a benefit on D

D must know of the benefit

D must retain the benefit

It would be unfair for the D to retain benefit w/out paying for it

Protection of another's life or health by professional entitled to restitution (3rd RST Rest. §20, Pelo v. Credit Bureau)

Must be conferred on the person whom action is sought (Mills v. Wyman)

If person unable to consent, circumstances can justify intervening w/out request 

Protection of another's property (3rd RST Rest. §21, neighbor's horses during fire hypo) 

Unrequested intervention justified when it is reasonable to assume owner would wish that action

Loss avoided by reasonable charge for services provided

GC/subs context: to recover from OWNER, SUB must (1) show that owner paid GC for those services performed and (2) have exhausted all remedies against GC (Commerce v. Equity) 

Promissory Restitution (Moral Obligation) = exceptions to past consideration ≠ current promise

Generally, past consideration and moral obligation are not consideration to make a promise enforceable (aka no consideration, no promise)

a. Examples = Plowman v. Indian Refining, Mills v. Wyman
1. CL/RST Exceptions:

a. Preexisting obligation as basis to form promise if there was a quid pro quo

· Promise to pay debt barred by SoL (2nd RST §82)

· Promise to pay debts previously discharged in bankruptcy (2nd RST §83)

· Obligations of minors (2nd RST §85) 

· Promise for benefit received, not a gift (2nd RST §86 says not all courts adopted this)

b. Material benefit exception

· If material benefit received, then subsequent promise to compensate is enforceable (2nd RST §86, Webb v. McGowan)

v. Persons who CANNOT recover under restitution

1. Good Samaritan 

2. Officious intermeddler (windshield wiper on street hypo) 

vi. Terminology:

1. Express K = True K = formed by words

2. Implied-in-fact K = promise where parties MA can be inferred from conduct, real K

3. Implied-in-law K/Quasi-K/Unjust Enrichment = not a real K, obligation imposed by law w/out regard to assent by parties 

1. If there is an enforceable K, what are the terms of the K and what do they mean? (Express, Implied, Warranties)
a. What are the express terms?

i. Terms written in the K

ii. Theory of interpretation: ascertainment of the meaning (RST §200)

1. Subjective theory (Raffles v. Wichelhaus; Peerless ships)

a. Still applied in narrow context (RST §20)

b. No MA unless there's a "meeting of the minds" approach 

2. Objective theory (Holmes & Williston) 

a. Reasonable person standard; could result in meaning unintended by the parties

3. Modified Objective theory (modern approach, Corbin)

a. If parties agree on same meaning, use that meaning (RST §201(1))

b. If parties have different meanings attached to term and one party knew or had reason to know the other party attached a different meaning, use the meaning of the disadvantaged party (RST §201(2))

c. If parties have different meanings attached to term and neither knew of the other's meaning, neither party is bound and no MA (RST §201(3))

4. Joyner v. Adams - if parties have different meanings and one party has more trade/industry knowledge, that party has a burden of proof or "is left holding the bag"

iii. Doctrine of Reasonable Expectations = assent to anything that is NOT unreasonable

1. C&J Fertilizer v. Allied Mutual Insurance Co - contract of adhesion; insurance K term that defined "burglary" narrowly and prevented C&J from receiving insurance benefit NOT upheld by court because unreasonble 

iv. Rules to aid in interpretation (RST §202(1)-(5))

1. Standard of preference (UCC §1-303(b) & RST §203(a))

a. Express > COP/COD/TU

b. COP > COD/TU

c. COD > TU 

d. UNLESS! TU trumps everything (Nanakuli Paving v. Shell Oil)

i. TU & COP part of K unless negated (UCC §2-202 cmt. 2) 

2. Definitions:

a. COP = course of performance; sequence of conduct between parties to specific transaction if K requires repeated performance

b. COD = course of dealing (RST §223); sequence of conduct concerning previous transactions between parties

c. TU = trade usage (RST §222); practice of method of dealing in a trade or specific location

3. Frigaliment v. BNS International Sales Corp - what is a "chicken"?

a. Tools to interpret: dictionary, prior negotiations, trade usage, dept. of agriculture definition, commercial realties, COP 

4. Parol Evidence Rule (PER) - (RST §209-218 & UCC §2-202)
a. Bars admissibility of parol evidence to (1) contradict final writing or (2) add to final or complete writing 

b. Four corners approach - classical approach, only consider PE if term is ambiguous (Thompson v. Libby)

c. Modern Corbin approach - judge hears evidence and determines if it should be admitted (Taylor v. State Farm) 

d. Parol evidence = extrinsic evidence; oral or written evidence prior to, or at, execution of writings

e. Does PER apply?

i. Is the evidence PE and is the writing final?

1. Evidence NOT PE or no final writing; PER does not bar admissibility

2. If evidence is PE and writing is final, judge decides the issue of integration (partially or totally)

1. If totally integrated writing, PER bars admissibility of PE (unless exception)

2. If partially integrated writing, judge decides if PE is consistent with the writing

1. RST Consistent = might naturally be omitted from the writings

2. USS Consistent = additional erm unless it would certainly have been included in writing 

3. If contradictory, PER bars admissibility of PE (unless exception)

4. If consistent, PER does not bar admissibility - PE is admissible, fact finder (jury) hears PE  

f. PER exceptions:

i. PE explains or interprets writing

ii. Evidence followed final writing (not PE)

iii. Evidence established "collateral" agreement between parties

iv. Agreement subject to oral condition

v. Evidence of mistake (fraud, duress, illegality -> void K, not contradictory)

1. Fraud exception does not apply if merger clause in K (Sherrod v. Morrison-Krudsen Co.)

vi. Evidence regarding grounds for granting equitable remedies 

b. What are the implied terms?

i. Implied-in-fact

ii. Implied-in-law: cannot be drafted around, part of the agreement 

1. UCC §2-309(3) reasonable termination, reasonable notice of termination (Leibel v. Raynor)

2. Implied Covenant of GFFD (RST §205 & UCC §1-304) 

a. Best efforts required in Ks for exclusive dealing, illusory promise -> consideration (Wood v. Lucy; UCC §2-306(2)) 

b. Output Ks & requirement Ks, no unreasonably disproportionate quantity (UCC §2-306(1))

c. Ks with satisfaction clause (Morin Building v. Baystone Construction)

i. Objective - standard of reasonableness; utility, quality, operation (RST §228)

ii. Subjective - standard of honest dissatisfaction; personal aesthetics   

d. Separate cause of action (Seidenberg v. Summit Bank)

i. UCC §1-304: no independent cause of action for breach of GFFD

c. Warranties - "buyer beware" 

i. UCC Warranties

1. Express warranty is a description, affirmation of fact, or promise of the quality or future performance of goods that becomes part of the basis of the bargain (UCC §2-313)

a. Words, description, sample, model

b. To prove the K included an express warranty, buyer must show:

i. Seller made a factual promise about the qualities or attributes of the goods

Affirmation of fact or promise; description of goods; sample or model

Seller does not need to say "warranty" or intend to warrant the good

Not puffing/sales pitch 

Factual promise was part of the "basis of the bargain" 

Three approaches to interpret "basis of bargain"

Buyer shows that he relied on the seller's factual promise in deciding to purchase the good (hard for buyer)

Buyer shows that the factual affirmations of seller were made before the sale took place (easy for buyer)

Affirmations create a rebuttable presumption and seller can try to rebut presumption with clear proof that buyer did not rely on statements

Failure of the good to live up to the representations of the seller caused the buyer's damage 

Implied warranty of merchantability: goods are at least of "fair average quality" in the trade and "fit for the ordinary purposes" for which they would be used (UCC §2-314)

To prove the K included an implied warranty of merchantability, buyer must show:

Seller of good was a merchant w/ respect to goods sold

Goods sold were not merchantable

"Merchantable" means the goods pass without objection in the trade, are of fair average quality, are fit for the ordinary purposes for which such goods are used (UCC §2-314(2))

Course of dealing or trade usage; geographic area and industry (UCC §2-314(3))

Breach caused the buyer's damage 

Can be disclaimed if disclaimer mentions "merchantability" and, if in writing, the disclaimer is conspicuous 

Some states make this disclaimer ineffective if selling to a consumer 

Federal law also includes consumer protection laws 

Implied warranty of fitness for a particular purpose: when seller has a reason to know the buyer wans the goods for a particular purpose and the buyer is relying on seller's skill and judgement (UCC §2-315; Bayliner Marine Corp. v. Crow)

Seller does not have to be a "merchant"

Not blanketly applied; requires specific set of facts 

To prove the K includes this warranty, buyer must show:

Buyer had an unusual or particular purpose (other than usual purpose) 

Seller had reason to know of the particular purpose

Seller had reason to know the buyer is relying on the seller's skill or judgment to select good

Buyer in fact relied on seller's skill or judgment in selecting good

Goods were not fit for the buyer's particular purpose 

To disclaim, must be in writing and conspicuous (does not need term "fitness for a particular purpose" or "fitness") 

Disclaimer of warranties: seller can disclaim express or implied warranties in accordance with rules in UCC §2-316 (standard boiler-plate term)
Disclaimer of express warranties
Two common issues:

K includes an express warranty and a disclaimer of express warranty

Rule: whenever possible, the two contractual provisions be construed as consistent with each other (UCC §2-316) 

If consistency cannot be attained, disclaimer is inoperative and an express warranty exists

Same rule applies even if both warranty and disclaimer are oral 

Written K disclaims express warranties, but express warranty made in another way (statements made by seller orally) 

Rule: whenever possible, the two contractual provisions be construed as consistent with each other (UCC §2-316) 

PER bars evidence extrinsic to the K 

Buyer can argue disclaimer should not be enforced on various grounds, including:

Written express warranty disclaimer is unconscionable

Oral warranty followed by contradicting written disclaimer breaches GFFD

Fraud in the inducement

Misrepresentation as to warranty that would allow buyer to void the K

Other exceptions to PER that allow evidence (Tiffany Lamps hypo) 

Disclaimer of implied warranties

Generally, implied warranties can be disclaimed if buyer is warned by language like, "as is," "with all its faults," or similar phrases

Disclaiming language must be conspicuous 

Non-UCC Warranties: created by CL or statutes/regulations

Home warranties - housing is typically the largest expense for people and complex/latent defects difficult to defect

Implied warranty of habitability in residential leases
Majority of states require have this implied warranty; covers conditions like health, safety, trash receptables, waste removal, running water, electrical, plumping, sanitary, heating, ventilation air-conditioning, facilities and appliances supplied by landlord 

Implied warranty regarding a home
Implied warranty of habitability, of skillful construction, of workmanlike construction, etc. 

Rationale: construction defects are often latent, buyers are less able to detect defects, home construction is increasingly complex

First homeowner must show:

House was constructed to be occupied as a home

House was purchased from a builder who built the home to sell it

When sold, house was not reasonably fit for intended purpose or had not been constructed in a good and workmanlike manner

At time of sale, buyer w as unaware of the defect and had no reasonable means of discovering it

Because of the defective condition, buyer suffered damages 

In certain jurisdictions the warranty can apply to subsequent buyers (Speight v. Walters Development Co.)

Some jurisdictions have held that "privity" of K is required to enforce against builder

Did each of the parties have a duty to perform?
Were any conditions on duty to perform satisfied or excused? (Express or constructive conditions)
· Conditioned duty to perform is not due unless condition occurs or nonoccurrence is excused (RST §22)

· Excusing a condition on a duty makes the duty arise! 

· Employee death or incapacity EXCUSES employee's nonperformance

· Excuse for nonoccurrence of a condition:

· To avoid forfeiture

· Wrongful prevention

· Waiver or estoppel

· Supervening event

· Impracticability and risk of disproportionate failure not applicable if party had enough time to perform and waited (enXco Development v. Northern States Power)

· Enforceable modification 

a. Express conditions 

i. Express condition = must be performed perfectly!!

1. If express condition is not satisfied, other party's duty is excused 

2. If language is ambiguous, it is interpreted as a promise or constructive condition (RST §237 cmt. d)

ii. Implied condition = promise or promissory condition 

b. Constructive conditions

i. Require substantial performance using §241 factors 

ii. Implied in law and sequence K performances

iii. Longer performance is constructive condition on other party's duty to perform (RST §234(2))

If a duty to perform arose, was the duty discharged?
a. Impossibility 
i. Doctrine of Impossibility developed by CL (Taylor v. Caldwell)

ii. Examples: person to perform dies (RST §262), specific/unique subject of K destroyed (RST §263 & UCC §2-613), new government regulation prohibits (RST §264 & UCC §2-615)

b. Impracticability
i. Doctrine of Impracticability developed from impossibility 

1. Impracticability if performance would be excessively burdensome, without fault on performing party, the occurrence of which is a basic assumption, unless K language says otherwise (RST §261)

ii. Example: extreme cost increase of 10-12x justified nonperformance (Mineral Park Land Co. v. Howard) 

iii. Changes in market conditions do not qualify for impracticability - eg. fixed K price (Hemlock Semiconductor v. Solarworld)

c. Frustration of purpose (often argued, seldom won)

i. Benefit of bargain changed that justified nonperformance; developed by CL (Krell v. Henry)

ii. Event that frustrates party's purpose, not affecting performance (RST §265) 

iii. Changes in market conditions do not qualify for frustration of purpose (Hemlock Semiconductor v. Solarworld)

iv. If some benefit can still be retained, no duty is discharged (Mel Frank Tool & Supply v. Di-Chem Co.) 

d. Enforceable modification 
i. If true and enforceable modification --> go to Q3 to adjust the terms 

ii. To be enforceable, separate consideration of modification is required (CL & RST §73)

1. No consideration required for modification to be binding (UCC §2-209)

1. SoF must be satisfied if modification brings K into SoF ($500)

2. NOM clause unenforceable 

3. Modification clause must be in writing

4. If not in writing, must be a waiver (although waiver can be retracted)

5. Cannot retract if other party changes position in reliance on waiver 

2. If duties change, than consideration can be met

3. No separate consideration for a modification to perform an existing duty renders modification unenforceable (Alaska Packers Association v. Domenico)

4. Oral modifications enforceable unless NOM clause & not UCC 

iii. A promise modifying a duty is binding if… (RST §89)

1. Fair and equitable given circumstances

2. To the extent provided by statute

3. Justice requires enforcement 

iv. Modification can be voidable if entered into under economic duress and passes Totem test (Kelsey Hayes Co. v. Galtaco Redlaw Casings) 

1. If a party had a duty to perform, did the party breach, and, if so, was the breach partial, material, or total?
· Breach is nonperformance of a K duty at a time when performance of that duty is due (RST §235(2)) 

i. Nonperformance is not a breach if there is no duty to perform 

· Can be multiple breaches, all that matters is who committed the first breach (Sachett v. Spindler) 

· Doctrine of Unavoidable Consequences: nonbreaching party must try to mitigate damages caused by breach

· Right to Demand Adequate Assurance (RST §251 & UCC 2-609(1)(4))

If there are reasonable grounds the other party will commit a breach, counterparty can request adequate assurance of performance

Rumors are not grounds for insecurity 

UCC - request must be in writing! 

Failure to provide assurance after request for adequate assurance is a repudiations (Hornell Brewing v. Spry) 

Partial Breach
i. Insignificant (ex. Short delay)

ii. Does not allow other party to suspend duty

iii. Only actual damages can be awarded 

iv. CL/RST Doctrine of Substantial Performance (Jacob & Youngs Inc. v. Kent & §RST 237) 

· Unless K is divisible! Divisible performances = pairs of corresponding performance; agreed equivalents (RST §240) 

v. UCC Perfect Tender Rule (UCC §2-601)

· Seller may give notice of intent to cure before delivery date (UCC §2-508)  

vi. Partial breach damages for construction Ks (Jacob & Youngs Inc. v. Kent)

· Majority rule: cost to complete

· Minority rule: diminution in value

· Exception! Grossly increased costs to complete 

· Material Breach
i. Failure to perform a significant performance obligation

ii. Suspends other party's duty to perform until breach is cured

iii. Factors for determining whether a breach is material (RST §241):

· When is performance substantial? If yes, then partial breach 

· When is the breach material?

· Extent to which injured party is deprived of benefit

· Extent to which injured party can be compensated for benefit of which he is deprived

· Extent to which party failing to perform will cure failure

· Likelihood party failing to perform will cure failure

· Extent to which failing party failed to act in GFFD

· Total Breach
i. Total breach = material breach and cannot be cured in time

ii. Discharges other party's duty to perform

iii. Nonbreaching party can recover actual and future damages 

· Anticipatory Repudiation
i. Clear and unequivocal statement that a party will commit a total breach OR voluntary affirmative act which renders party unable to perform without a total breach (RST §250 + cmt b & UCC §2-610) 

· Must be serious enough to qualify as material and total breach

ii. Can be before performance begins or after

iii. Effects of AR (RST §253 & UCC §2-610):

· Repudiation gives rise to a claim for damages for total breach

· Discharges nonbreaching party's remaining duties

· Other party must respond by:

· Accepting AR by giving noticed that it will be treated as total breach OR

· Delay responding to AR to see if repudiating party retracts the repudiation 

iv. Retraction of AR (RST §256 & UCC §2-611) 

· Repudiating party can retract the repudiation unless counterparty (Truman Flatt & Sons v. Schupf):

· Has accepted AR with proper notice OR

· Has changed position in reliance on AR 

2. What remedies can each party recover?
What is the legal basis for recovery?
· Breach of K

· Unenforceable K

· Promissory estoppel

· Unjust enrichment 

What approaches to remedy available? (Expectation damages, reliance damages, restitutionary remedy)
· Interests served by remedies (RST §344):

· Expectancy interest: benefit of bargain if K performed

· Reliance interest: loss caused by reliance; put party in as good a position if K had not been made (status quo)

· Restitutionary interest: restoring party for any benefit conferred on counterparty

· Nonrecoverable damages:

· Attorney's fees

· Exceptions! Some statutes allow attorney's fees to be recoverable; prevailing party pays

· Exceptions! Attorney's fees on collateral Ks litigation treated as incidental damages (Florafax)

· Mental distress

· Exception! Unless nature of K affects mental capacity, eg. Funeral homes, transport of dead body

· Punitive damages 

· Exception! Unless it's a bad faith breach of insurance K

· UCC Buyer's and Seller's Remedies

· Buyer's remedies for Seller's breach:

· Seller can breach in two ways:

i. Nonperformance

ii. Defective performance

· Are buyer's remedies eliminated or limited?

· Disclaimer of liability/warranty must be valid

· UCC §2-719: limitation on remedy not enforceable if it fails essential purpose or is unconscionable (Paul Gottlieb v. Alps South)

· Status Quo remedies

· Buyer can reject goods no matter how trivial the nonconformity (Perfect Tender Rule)

· UCC §2-601: in K for single delivery, buyer can reject the nonconforming shipment before accepting 

· UCC §2-606: acceptance = buyer does not reject goods in reasonable time or indicates goods are acceptable

· UCC §2-612: in K for multiple shipments, buyer can reject an installment and reject remaining installments if defect substantially impacts full value of K

· Buyer can revoke acceptance, but higher standard applied:

· UCC §2-608: substantial defect or nonconformity if difficult to discover

· Buyer must give notice of rejection/revocation and give seller opportunity to cure at future date and follow seller's instructions for bad goods

· UCC Expectation Damages

· Damages = market price - K price 

· Buyer keeps goods and sues for diminished value of breach

· No goods delivered or rejected

· Buyer can "cover" by purchasing substitute goods

· Damages = "cover" price - K price

· UCC §2-715: consequential and incidental costs - buyer must "cover" to get these

· UCC Specific Performance

· Only if goods are unique or goods in short supple

· Seller's Remedies for Buyer's Breach

· Status Quo

· Right to withhold goods if buyer breaches or repudiates

· Limited right to stop shipment if (1) buyer is insolvent or (2) large shipment

· UCC Expectation Damages

· UCC §7-706: seller can enter into new sale of goods

· Seller must give notice UNLESS goods are perishable or will decline in value

· Seller can recover damages

· Damages = K price - market price at time/place delivery was to be made

· UCC §2-708(2): Lost volume sellers - if buyer's breach resulted in lost sales volume, seller recovers profit 

· Seller gets incidental and consequential damages

· UCC §2-708: Nonresellable goods - seller gets "action for the price" aka specific performance 

a. Expectation damages - only use in breach of K, not void or unenforceable K 
· Restrictions on Expectation Damages:

· Foreseeability
· RST §351: (1) damages not recoverable if party in breach did not have reason to foresee; (2) loss can be foreseeable as probable result of breach from ordinary course of events of as the result of special circumstances that breaching party had reason to know; (3) court can limit if justice so requires 

· Damages for breach are recoverable if (Hadley v. Baxendale):

· Damages arise directly from breach (general damages) OR

· Were reasonably in contemplation of both parties at time of K formation as probable result of breach (consequential damages)

· Collateral K lost profits can be recoverable if other party knew of collateral K (Florafax International v. GTE Market Resources)

· New businesses can't claim loss of profits, but can compare other, similar businesses 

· Causation
· Must be a link between the breach and the loss (important for consequential damages) 

· Reasonable Certainty 
· Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty (RST §352)

· Must have sufficient evidence to show loss and calculate money damages

· Mitigation Requirement
· Doctrine of Avoidable Consequences (RST §350)

· Duty to mitigate ("cover")

· Cannot recover for consequences of breach that reasonable action would have avoided

· When party is notified counterparty is breaching, the nonbreaching party must STOP incurring losses (Rockingham County v. Luten Bridge Co.) 

· Employment Ks: 

· Breach by employer:

· Employee must show they searched for employment

· Employer must show there were jobs available for comparable employment and employee lacked diligence to obtain substitute employment

· "Comparable employment" is the crucial factor (Parker v. Twentieth Century Fox)

· Breach by employee (RST §261/2):

· Employer's loss in value = cost of hiring replacement employee

· Only applicable to time-set employer Ks, not at-will employment Ks

· Employee death or incapacity EXCUSES employee's nonperformance

· Courts split on employee illness, but excessive illness and unable to perform excuses nonperformance

· If only available employee costs more, employer can recover higher amount 

· Real Estate Lease Ks:

· Modern trend - landlord has duty to mitigate

· Traditional trend - landlord does not have a duty to mitigate

· UCC Lost Volume (Seller)

· Even if seller finds new buyer, do not subtract from "loss" because can sell to both (IKEA)

· General formula for expectation damages (RST §347) = (loss in value + other loss) - (cost avoided + loss avoided) 
· Loss in value = benefit of bargain - anything received

· Other loss = incidental/consequential loss

· Cost avoided = savings on costs 

· Loss avoided = salvaged resources 

· Construction alternative formula = builder's expected net profit on K + builder's unreimbursed expenses
· For builder breach: cost to complete (majority) or diminution in value (minority, Jacob & Youngs v. Kent) 

· Diminution in value can only be applied if (American Standard v. Shectman):

· Builder has substantially performed 

· Builder performed in good faith

· Unreasonable economic waste required to complete

· If loss in value is not proved with sufficient certainty, injured party can recover (RST §348):

· Diminution in value caused by breach

· Reasonable cost of completing or remedying if cost is not clearly disproportionate to probable loss in value to injured party 

· Sale of real estate alternative formula = K price - market price
· Buyer can recover if FMV > K price

· Potential limitations on buyer's damages for seller's good faith breach:

· English rule: buyer recovery limited to restitution (down payment)

· American rule: regardless of good faith breach of seller, buyer can recover under general formula 

· Seller can recover if FMV < K price 

UCC Expectation Damages

SELLER BREACH:

Damages = market price - K price 
Buyer keeps goods and sues for diminished value of breach

No goods delivered or rejected

Buyer can "cover" by purchasing substitute goods

Damages = "cover" price - K price
UCC §2-715: consequential and incidental costs - buyer must "cover" to get these

BUYER BREACH:
UCC §7-706: seller can enter into new sale of goods

Seller must give notice UNLESS goods are perishable or will decline in value

Seller can recover damages

Damages = K price - market price at time/place delivery was to be made
UCC §2-708(2): Lost volume sellers - if buyer's breach resulted in lost sales volume, seller recovers profit 

Seller gets incidental and consequential damages

UCC §2-708: Nonresellable goods - seller gets "action for the price" aka specific performance 

Reliance damages
If K is rendered void or unenforceable, there is no breach and remedy given as justice requires

Formula = out of pocket costs - loss suffered (RST §349) 

· Out of pocket costs spend in reliance 

· Loss suffered if K had been performed

· Reliance = (1) essential reliance: capped by K price and includes forgone opportunities, and (2) incidental reliance: collateral Ks and no limit by K price 

· Must show evidence of profits/loss with reasonable certainty (Wartzman v. Hightower Productions)

· Promissory estoppel (see above; Pop's Cones) 

c. Restitutionary remedy (unjust enrichment) 

· If K is rendered void or unenforceable, there is no breach and remedy given as justice requires

· Or duty did not arise or duty was discharged 

· UE = (1) reasonable value (cost avoided) or (2) value of increase to recipient's property (RST §371)

· Nonbreaching party - larger of (1) or (2)

· Breaching party - smaller of (1) or (2) 

· Alternate remedy for breach of K, benefit conferred and retained

· Nonbreaching party gets restitution for any benefit conferred by part performance or reliance unless nonbreaching party just has to pay for performance (RST §373)

· Market value restitution = market value of benefit conferred, no reduction for potential loss (US ex rel Coastal Steel Erectors v. Algernon Blair) 

· CL/Modern trend - breaching party can recover under restitution for benefit conferred (Lancellotti v. Thomas) 

· Traditional - breaching party cannot recover 

d. Doctrine of Specific Performance

· Only awarded if legal damages are inadequate (property, unique item)

· List of unique items -> UCC §2-71(1) 
· Court has wide power of discretion in granting remedy (RST §357(1))

· Based on expectation interests of the nonbreaching party

· No specific performances for service or employment Ks

· Exception: can enjoin employee from working with a different, competing employer

· Opera house case - singer enjoined from performing at other opera houses 

e. Liquidated damages

· Agreed damages written into the K; can be a sum or a formula 

· Court may grant specific performance or injunction if LD act as a penalty, must be reasonable (RST §361)

· LD for reasonable loss granted if (1) reasonable at K formation and (2) reasonable for harm suffered in breach (RST §356 & UCC §2-718)

· Traditional - only has to be reasonable at K formation

· Modern - K formation or breach, whichever is reasonable 

· Limitations (RST §356 cmt. A & UCC §2-718, 2-719 cmt. 1) 

· Consequential damages are not recoverable

· Unconscionable damages or inadequate compensation for victim not recoverable 

f. Third-party duties and rights

· Third party = not a party in the K; intended beneficiary or incidental beneficiary (RST §302)

· Assignment of rights (RST §317(2) & UCC §2-210(2)) 

· Obligee (assignor) can assign his K right as obligee to a third party (assignee)

· Limitations: 

· Public policy

· Adverse effects to other party in K

· "No assignment clause" in K -- although a court may not enforce if language is not clear enough

· Clause must clearly express and be narrowly construed (very strong language) 

· RST §322 & UCC §2-210(3)

· Delegation of duties 

· Obligor (delegator) can delegate his duty to a third party (delegate) 

· Delegation DOES NOT extinguish obligor's duty unless obligee affirmatively releases obligor of duty

· Affirmative release of duty = Novation

· Limitations:

· "No delegation clause" -- courts more likely to enforce this clause than a no assignment clause

· Public policy

· Obligee has an interest in obligor performing the duty personally (RST §318(1)(2) & UCC §2-210)

