CONTRACTS – GOLD SPRING 2023
ENFORCEABLE PROMISES

· Contract (§ 1) – a promise or a set of promises [or performance] that the law will enforce 

· Promise (§ 2) – spoken/written/conduct [manifestation] or something that shows intention; commitment to do something 

· §4: contract does not have to be written, it can be oral (ex. Hawkins v. McGee) 

· Contracts require bargained for exchange and mutual assent (§17)
· Bargained for exchange = consideration
· Mutual assent = offer and acceptance
· Objective standard (objective theory of contracts): a promise has been made if the promisee was reasonably justified in understanding whether a promise was made (look at words and conduct)
· Ex. Lucy v. Zehmer
FORMATION OF CONTRACTS: CONSIDERATION, OFFER, ACCEPTANCE
CONSIDERATION AS A BASIS FOR ENFORCEMENT 

· Consideration: bargained for exchange of promise (bilateral) or performance (unilateral) 

· RULE (§71): was the performance or return promise (1) sought out for, (2) in exchange for promise, (3) and given in exchange?
· Needs to be what the promisor sought in exchange for his promise 

· Promisee needs to be something given in exchange for that promise 

· Motive is key (essential for bargained for exchange) 

· both parties must agree “that each was induced to promise or to act by the promise or the act of the other” (reciprocal inducement) 

· §79(a): no requirement of benefit to promisor and loss to promisee (although it may provide evidence of consideration)
· Forbearance (agreement not to do something) can provide consideration
· §74: forbearance to assert a legal claim is valid if you have a chance to win b/c of uncertainty about the law/facts (§74a) OR if the forbearing party believes the claim is valid (§74b)
· Issues w/ consideration:

· Gratuitous promise: look to family contexts (ex. Kirksey)
· Peppercorn theory: even something miniscule can provide consideration, as long as it was bargained for (such as an invalid claim – see §74 above; ex. Dyer)
· Peppercorn must be the motive (may be difficult to convince a jury) 
· Moral obligation ( contractual duty 
· Pre-existing duty (§73)
· If there is a pre-existing duty, there is no bargaining
· Can’t modify contract without consideration – needs something new/different on both sides  
· §82: statute of limitations exception 
· Can be fixed by adding something else in
· Performance that happened in the past: not given in exchange for the promise (§71(2)) 
· Ex. Fienberg
· Illusory promise: an illusory promise is nothing (not even a peppercorn)
· §77 – not consideration if promisor reserves choice of alternate performances 
· Ex. Strong v. Sheffield (delay in demanding payment not consideration, needed to be more specific)
· Exclusivity contracts: promises to use reasonable efforts may be implied to infer mutuality of obligation
· Ex. Wood v. Lucy, Lady Duff-Gordon (D said P didn’t give consideration for exclusivity promise, court said promise to use reasonable efforts to sell is inferred as consideration)
· Satisfaction promises ( illusory promise b/c they use reasonable person standard (for commercial value) and good faith standard (for subjective value)
OTHER WAYS TO ENFORCE W/O CONSIDERATION:

· Restitution for Unjust enrichment (§86)
· One party has received a benefit from another party w/o giving anything in return
· Must be for a benefit previously received
· Person was enriched, and justice makes them either give the enriching thing back OR pay for it
· Focus on the party who was unjustly enriched (defendant)
· Promissory Estoppel:
· RULE (§90): Promisor should (1) reasonably expect that (2) his promise would induce action or forbearance, (3) promise DOES actually induce SUCH action or forbearance, and (4) injustice can be avoided by enforcing such promise
· Restitution for Quasi-Contract: can apply if there was not consideration and promissory estoppel doesn’t apply (implied-by-law contract)
· meant to prevent unjust enrichment w/o an actual contract 
· Different than unjust enrichment b/c no one has promised anything 
· Ex. Cotnam v. Wisdom (patient was unconscious, so couldn’t make a contract)
· Focus on party who provided service w/o benefit (plaintiff; ex. Doctor)
MUTUAL ASSENT – OFFER AND ACCEPTANCE
§206: if there is ambiguity ( interpret against drafting party
OFFERS:

· §24 – manifestation of willingness to enter into a bargain that would justify another person in believing their assent is invited and would conclude it
· Would a reasonable person be justified in believing there was an offer? (ex. Lucy v. Zehmer) ( look at language and surrounding circumstances 
· All offeree needs to do is accept 

· §33: must be some certainty

· Sale of goods: describe goods and give quantity

· Sale of land: describe land and give price

· Services: specify nature and duration of services 

· Become effective when they are received 

· §26: not an offer if offeree knows that offeror does not intent to conclude the bargain until there has been a further manifestation of assent (offer must be the last word!!)
· §211(3): if there is a particular provision that the assenting party doesn’t know about and wouldn’t assent if they knew it had that term, then it is not enforceable  
· Issues w/ Offers:
· Price quotes ( unless an offeror commits to selling along with the quote, price quotes are not offers b/c they just open up negotiations (ex. Fairmont v. Crunden Martin)

· Advertisements ( unless directed to a specific person and the quantity is specified, ads are not offers (ex. Lefkowitz v. Great Minneapolis Surplus Store – ad was an offer b/c it had a specific person and quantity) 

· Cannot leave anything open to negotiation (ex. “$200 or best offer” is not an offer)

· Mistakes ( if offeree knows or has reason to know about the mistake, there is no offer (ex. Elsinore v. Kastorff) 
· Terminating offers (§36):
· Rejection 

· §38: intention to not accept an offer must be manifested

· If offeree manifests intention to take offer under further advisement (ex. “I’d like to discuss this further”) ( not a rejection
· Lapse of time: offeree fails to accept within time specified or reasonable time (§41)
· Revocation by offeror

· Only valid if made before acceptance + no option contract 

· Any express doubt can be treated as revocation (ex. Hoover v. Clements)

· §42: offerors can revoke offers if they do so before the acceptance
· Can be direct (§42) or indirect (§43) 
· Indirect: definite action inconsistent with intention to enter and offeree acquires reliable information

· Ex. Dickinson v. Dodds (§87(2) doesn’t apply because delay ( substantial reliance) 
· Limits on offeror’s power to revoke:

· Promise not to revoke + consideration for that promise (§87(1))

· Promise not to revoke + substantial reliance (§87(2))

· Ex. Subcontractor/contractor situation (bargaining situation and reasonably foreseeable that offeree (contractor) would rely on offer)

· Firm offer rule (UCC)

· §45 option contract (acceptance by performance and performance has begun)
· §87 is different b/c that applies when reliance is reasonable and foreseeable 

· ( all of these create option contracts

· Counteroffer (§39 – counteroffer works as a rejection unless intended otherwise)
· Death 

· §58 - Offer dictates form of the acceptance:
· Acceptance by promise (bilateral contract)
· Requires notice (§56)
· Acceptance by performance (unilateral contract)
· §54(1): don’t have to give notice unless the offeror asks for it
· §54(2): notice might be necessary if offeror has no adequate means of learning of the performance with reasonable promptness and clarity
· If there is something questionable about the offer, courts will interpret it as not an offer (goes against voluntary nature of contracts)
ACCEPTANCES:

· §50 – acceptance is a manifestation of assent to terms of the offer
· Must be unequivocal and absolute
· Must be accepted by the person it is directed to
· Ex. Wucherpfennig v. Dooley
· First question is whether this is a bilateral or unilateral contract
· Mirror image rule (§59): if you add or change anything in your response to the offer ( there is no acceptance (it becomes a counteroffer) 
· §53: If offer requires acceptance by performance, then performance must be completed for an acceptance 
· §45 – Option contract: if offer requires acceptance by performance, then an option contract is created
· Contract: too late to revoke 
· Option: offeree has choice about whether to finish
· They can choose not to complete it (§62 does not apply)
· Offeree can’t get sued b/c no claim (can’t be in breach w/o a promise)
· If a deposit/down payment was given before performance and offeree chooses not to complete ( offeror can sue for unjust enrichment 
· §32 – is there doubt about whether offer requires acceptance by performance or promise, offeree can choose
· §62 – if offeree chooses to accept by performance, then beginning of performance operates as an acceptance and a promise to complete the performance 
· Acceptance by Silence 

· Usually not an acceptance 
· §69 – acceptance by silence exceptions:
· Offeree takes benefit w/ reasonable opportunity to reject it
· Offeror and offeree intend for silence to constitute acceptance 
· Previous dealings imply that silence is enough 
· When an acceptance becomes effective:

· Mailbox Rule (§63): acceptance is effective when it leaves the offeree’s possession (given to agent ( leaving possession)
· Only applies if sending acceptance was proper under terms of the offer
· §40: if offeree first sends rejection but then decides to send acceptance, whichever is received first by the offeror will be effective
· Can be changed by the offeror through the terms of the contract (ex. Can say “acceptance becomes effective upon receipt”) 
TERMS OF THE CONTRACT

Parol Evidence Rule (adding terms)

· Rule exists b/c if you let potentially unreliable evidence to be heard ( undermines certainty of contracts 

· §213 – modern parol evidence rule

· Parol evidence = evidence of the parties’ written or verbal agreement made prior to our contemporaneous with their final written contract on that same subject

· First issue: Was the evidence showing some agreement prior to or contemporaneous with a final written contract?

· If yes ( use parol evidence rule

· If no (agreement occurred after) ( pre-existing duty rule for modifying contracts applies 

· Second issue: Is there an integrated agreement? 

· §209 – integrated agreement is writing constituting a final expression of one or more terms of a contract

· If yes ( use parol evidence rule

· If no ( parol evidence rule doesn’t apply 

· Third issue: Is integrated agreement partially or completely integrated?

· Completely integrated agreement (§210(1)): adopted by parties as complete and exclusive final statement of the terms ( can’t use parol evidence 

· Partially integrated agreement (§210(2)): anything other than completely integrated agreement ( can use parol evidence that there was something else in the contract that is consistent w/ its existing terms 
· §215: parol evidence that contradicts either completely or partially integrated agreement is not admissible 

· How to tell if agreement is partially or completely integrated?
· Mitchill v. Lath: only look at the face of the agreement itself (Is it fully detailed? Does it look complete? Is there a merger clause?)

· Restatement allows “any relevant evidence” to determine whether agreement is completely or partially integrated (including parol evidence itself - §214)

· CA courts use this approach

· Merger clauses: clause in contract that says it is complete 

· ONLY applies to parol evidence, not interpretation or gap filling (Columbia Nitrogen Corp v. Royster Co.)
· Does not prevent trade usage, course of dealing, or course of performance when gap filling or interpreting 

· §216(2): agreement is only partially integrated if writing omits a consistent additional term which was agreed to for separate consideration or naturally omitted under the circumstances 

· Masterson v. Sine: additional term (right to repurchase) was naturally omitted because there was no place to put it in the land deed ( deed was partially integrated, parol evidence admissible 

· If additional term is outside scope of the completely integrated agreement, then testimony may be admissible (no parol evidence rule)

· §214: other purposes for which parol evidence may be used

· Proving a defense (ex. Mistake)
· Reformation (asking court to change contract)

· Bollinger v. Central Pennsylvania Construction Co.: P is asking for reformation based on mistake in writing contract by omitting something both parties agreed to; court admits evidence of the oral understanding

· D’s conduct assumed omitted term was in the contract

Extrinsic Evidence (interpreting terms)

Extrinsic evidence = evidence outside of the written contract offered to prove what the contract means 
Types of extrinsic evidence (§202) ranked in order of greatest to least weight:

· Parol evidence (still given less weight than express language)
· Given most weight since most specific to the contract 

· Course of performance (history of parties performing the contract)
· Course of dealing (§223 – how parties have interacted w/ each other)
· Trade usage (§222(1) - particular meaning given to a word w/i a trade/industry
· Only applies if party is a member of the trade

· Ranked last b/c it goes beyond the 2 parties

Using extrinsic evidence to interpret a contract ( parol evidence rule 
· Using to interpret, not add 

· §214(c) – can use parol evidence to interpret a contract (parol evidence is a type of extrinsic evidence)
ISSUE: When is extrinsic evidence admissible? (2 approaches)
· California approach (PG&E v. Drayage)
· Can use extrinsic evidence to prove writing is what parties intended (b/c language is always ambiguous) 
· STANDARD: Can use extrinsic evidence if language in contract is reasonably susceptible of diff. interpretations 
· Not all extrinsic evidence is ADMISSIBLE, but it is REVIEWABLE by the judge who decides whether it should be heard by jury (§212(2))

· First judge looked at all evidence to see what it is being used for; if not being used to prove something that is reasonably susceptible ( don’t let jury hear evidence, judge will interpret contract

· If extrinsic evidence being used to prove something that IS reasonably susceptible ( admit extrinsic evidence so jury can interpret contract

· Courts may allow extrinsic evidence of trade usage to show terms have specialized meaning in particular trade industry, even if contract is not ambiguous (Hurst v. W.J. Lake & Co.)

· Traditional/plain meaning approach (W.W.W. Associates v. Giancontieri)
· Parol/extrinsic evidence can’t be admitted when language is clear and unambiguous 

· Ex. In Hurst under traditional approach, contract would be violated b/c 49.5% ( 50%

Last resort for interpretation ( read against drafter (Lamps Plus, §211(3))

Objective theory of contracts: What would reasonable people in the position of the parties have intended by the words of the contract? 

Misunderstandings about terms (Raffles v. Wichelhaus):
· §20(1): there is no contract if the parties attach materially different meanings to their manifestations and neither party knew or each party knew the meaning attached by the other; if §20(1) does not apply ( go to §20(2) to see who wins

· Ex. Seller is thinking December, buyer is thinking October, and neither knows there is another ship ( no contract

· §20(b): there is a contract; interpret in favor of ignorant party who doesn’t know there could be a different meaning if other side knows/has reason to know of different meaning
· Ex. Seller is thinking December ship but knows about October ship, Buyer is thinking October ship and doesn’t know about December ship ( there is a contract for October ship 

If language of term doesn’t convey what parties had in mind, but parties agreed about what they wanted ( go with intent of parties (§202(1))

· Ex. Both parties had October in mind but contract explicitly refers to December ( go with October

· Ex. Bollinger (both parties had procedure in mind but forgot to put it on paper)
· Remedy = reformation 

§205: Interpret contracts in a way where parties are presumed to have good faith 

· Performance and enforcement (Market Street Associates) 

· Cannot take opportunistic advantage of other party in a way that was not resolved explicitly by parties at the time of drafting (MS took advantage of fact that GE didn’t know about a certain provision in contract)
Gap Filling

§204: use a reasonable term

· Courts have a responsibility to do this when it is essential to the parties’ rights and duties

· Must figure out what is reasonable in light of the circumstances

Can use extrinsic evidence (trade usage, course of dealing, etc.) to figure out reasonable term 

Nanakuli v. Shell:

· Court interpreted that there was a gap in contract (what happens when price goes up?)
· If there was no gap, and just up to interpretation, would have to go w/ literal term (“posted price”) 

· Danger of gap filling: courts may find a gap where there is not one 

· Used trade usage to fill gap, looked at realities of underlying business to add implied price protection term  
Implied in fact term: court believes parties had this term in mind

Implied in law term: parties never had anything in mind, but the law thinks we should insert something into the contract that the parties never had in mind for various policy reasons
Steps for Terms of the Contract

1. What are the terms of the contract?

a. Parol evidence rule

2. Interpret the terms of the contract

a. Literal language

b. Extrinsic evidence

i. Parol evidence

ii. Course of performance (this contract)

iii. Course of dealing (past contracts)

iv. Trade usage

3. Gap filling

DEFENSES TO ENFORCEMENT OF CONTRACTS

Statute of Frauds

· Makes certain contracts enforceable only if they are in writing or if there has already been some type of performance
· Purpose: prevent a person from falsely testifying in court as to the existence of an oral contract 
· Contracts subject to statute of frauds (§110)
· Marriage 
· Suretyship (one person promises to pay another’s debt)
· Service contracts not capable of complete performance w/i 1 year from formation
· Contracts on behalf of estate to perform duty of deceased 
· Contracts for sale of goods for $500 or more
· Evidence necessary to satisfy statute of frauds
· Writing
· Restatement/Common Law: must be signed by the party to be charged; writing must identify parties, subject matter, consideration, other important terms/conditions
· UCC: must be signed by party to be charged and describe goods + quantity 
· Partial performance of sale of land or goods contract OR full performance of service contract
Capacity (“Status Issues”)

· §14 – infancy doctrine (can’t make contracts w/ minors)

· Contracts are voidable to the extent that the child, upon maturity, makes it void within a reasonable time

· If they do something in furtherance of the contract or is silent for more than a reasonable time ( lose defense 

· EXCEPTION: necessities 

· §15 – mental illness or defect

· 15(1)(a): person doesn’t understand nature/consequences of contract (cognitive test for lack of capacity); other party does not need to know!!
· 15(1)(b): person cannot act in reasonable manner (judgment problem); other party must have reason to know

· §16 – intoxication 

· Other party needs reason to know (doesn’t matter whether cognitive problem or judgment problem)

· Harder to prove/get relief on this type of defense; burden on party claiming defense

Pre-Existing Duty

· Alaska Packers v. Domenico: only consideration for promise of extra money was a pre-existing duty (employees already had legal obligation to work for employer) ( no consideration for promise of more money

· This would have been allowed under UCC (no pre-existing duty rule), but this was a service contract (not sale of goods)

· Court could have applied duress (improper threat under §176(1)(d)), but based decision on pre-existing duty rule

· EXCEPTION: modifications may be allowed if it is fair in light of changed circumstances not expected by the parties (§89) or promissory estoppel (§90)

· Watkins and Son v. Carrig
· Not duress b/c P had a reason to ask for more money (didn’t know about the rock, now job would cost more and take more time); diff. than Alaska Packers b/c workers had no reason for demand and were going to perform same job they signed up for 

· No pre-existing duty problem b/c original contract no longer exists (voidable under §89)

· P could also have used impracticability or mistake 

· Both are ways to solve pre-existing duty problem

· Impracticability: performance becomes harder

· §266: existing impracticability (applies here)

· §261: supervening impracticability (something happens after contract is made that makes performance difficult)

· Mistake: reliance on fact that turns out to be false 

· Both can apply here, but not in every case (ex. Van Gogh painting is fake ( performance of purchasing still practical, but there is mistake)

· §154(b): party bears risk of mistake if only has limited knowledge but treats it as sufficient (P could have inspected the ground before signing contract ( defense probably would not be successful)

Duress (§174, §175, §176)

· §174: duress under physical compulsion = not a contract

· §175: Manifestation of assent was induced by an improper threat that leaves victim w/ no reasonable alternative 
· §176: definition of improper threat:

· Threat is/would result in a crime or tort

· Criminal prosecution (“agree to pay us more money or we are going to call the police and tell them you are running illegal activity”)

· Threat of civil process (“do what I say or else I will sue you”)

· Breach of duty of good faith and fair dealing

· Alaska Packers v. Domenico
· Austin v. Loral (economic duress) 

Undue Influence (§177)

· Both a sword and a shield

· Different than duress (coercing someone into contract they don’t want to be in) b/c promisee was actually persuaded into entering the contract, but b/c of unfair pressure/influence 

· Odorizzi v. Bloomfield 
· Duress not applicable b/c school had right to fire to him under the law 

· Contract can be rescinded under undue influence b/c teacher’s assent was not voluntary

· 7 elements:

· Discussion takes place at unusual or inappropriate time

· Consummation of transaction takes place at unusual place

· Demand that business be finished at once 

· Extreme emphasis on untoward consequences of delay

· Use of multiple persuaders on dominant side vs. persuaded party

· Statements that there is no time to consult financial advisors or attorneys

· Absence of 3rd party advisors 

Concealment and Misrepresentation

· §159: misrepresentation = statement not in accord w/ the facts

· §162: Fraudulent misrepresentation vs. material misrepresentation

· Fraudulent = lie or unfounded statement

· Material = something big/important, likely to induce other side’s assent 

· If material ( was other party justified in its reliance?

· Ex. Saying house does not have termites and there ends up being termites, even if seller honestly believed there wasn’t 

· reliance must be justified (§168/169)

· §168: expressing belief w/o certainty ( reliance not justified 

· §169: Don’t get misrepresentation defense if relied on opinion (not statement of fact), UNLESS:

· Relationship of trust/confidence

· Reasonable belief that person stating opinion has special skill or judgment w/ respect to the subject matter

· Particularly susceptible to misrepresentation

· Ex. Vokes v. Arthur Murray: dance instructor has special skill/judgment in respect to dancing, Vokes was particularly susceptible (Court ends up saying no duress or undue influence)

· Only works if misrepresentation actually induced assent!

· §164 – contract voidable for misrepresentation (either fraudulent or material)

· §160: Conduct can be treated as misrepresentation if action is intended/known to be likely to prevent other party from learning of a fact (ex. Painting over visible evidence of termites)

· §163 (fraud on execution): if you are tricked into signing something that isn’t a contract ( not a contract 

· §161: generally nondisclosure does not make contract voidable; EXCEPTIONS where nondisclosure of known fact is equivalent to misrepresentation:

· if there was a prior assertion

· against a basic assumption 

· would correct mistake of other party

· relation of trust/confidence (ex. Real estate agent and buyer)

· Swinton v. Whitinsville Savings Bank: D knew he sold P house infested w/ termites but didn’t tell P. D wins. 

· No conduct (§160) and no §161 exceptions ( caveat emptor 

· Kannavos v. Annino: D owned house that had been converted into apartments in violation of zoning ordinance. D offered property for sale and stated in ad that it was an apartment building and would produce income

· §161(a): Advertisement is assertion of fact

· §161(b): goes against basic assumption of buyer

· Stronger than Swinton (misleading half-truth) 

Unfairness

Traditional approach: don’t question terms of the contract; can’t refuse to enforce on terms of unfairness

· Corbin on Contracts: unfair contract should still be enforced at law but not given equitable remedies 

· McKinnon v. Benedict: does not amount to undue influence, but unfair enough to not issue equitable remedies

· P was experienced businessman who sued D for breaching promise not to build on land he purchased next to P’s summer house

· Tuckwiller v. Tuckwiller: court issues equitable remedy b/c only looking at parties’ situations when contract is formed

· At time contract was made, there was no way to tell how long Mrs. Morrison would live

· “aleatory contract”: extent of benefit/detriment parties may incur under contract are a matter of chance (ex. Life insurance contract)

· Black Industries v. Bush: middleman is playing a significant and valuable role; both parties are sophisticated business entities dealing at “arm’s length” (on equal playing fields)

§178: term is unenforceable on grounds of public policy (use this instead of unconscionability if legislation says it is unenforceable) 

Unconscionability

2 elements: procedural and substantive

Procedural unconscionability: something is unfair in the process of bargaining (unfair surprise)

· Party didn’t understand, term was hidden, etc. (ex. Williams case)

· Can be handled by other defenses (ex. Undue influence, duress) 

· Adhesive contracts (can also look at §211(3))
Substantive unconscionability: unreasonably one-sided (3-step test)

1. Is there a one-sided term, where one party is receiving a lot and the other party receiving very little?

a. If no ( not unconscionable

b. If yes ( go to step 2 (must “shock the conscience”) 

i. Includes price unconscionability (ex. Stoll v. Xiong) 

2. Is that term protecting a legitimate interest of that party?

a. If no ( substantively unconscionable

b. If yes ( step 3

i. Ex. O’Callaghan (legitimate interest of controlling expenses and litigation costs)

3. Is that a reasonable way to protect that interest, or does it go beyond what is necessary?

a. If no ( substantively unconscionable 

i. Ex. O’Callaghan (could have just limited liability instead of eliminating it)
b. If yes ( not unconscionable 

i. POLICY: weigh freedom of contract w/ competing policies (ex. Deterring negligence, protecting necessities, etc.)

O’Callaghan v. Waller: exculpatory term in lease agreement upheld b/c no unfair surprise

Graham v. Scissor Tail: adhesive K had arbitration clause calling for mediation by D’s union

· Adhesive contract (adhesion alone does not establish unconscionability, need substantive elements as well)

· First limit: §211(3)

· 2nd limit: substantive unconscionability

· Unfairly one-sided: only mandatory for one side, other side gets a choice

· Arbitration clause is substantively unconscionable b/c not protecting a legitimate interest (not legitimate to have case decided by arbitrator who might be biased)

· No procedural unconscionability (other than adhesion), but very strong argument for substantive unconscionability ( can use stronger element to compensate for weaker one

Williams v. Walker Thomas: D “leased” furniture on pro-rata terms, misses a payment, P sues for replevin

· Procedural unconscionability: language was not understandable (complicated arrangement, D was uneducated and on welfare) ( unfair surprise 

· Substantive unconscionability: one-sided, legitimate interest (protect against bad debt, dealing w/ high credit risk buyers), could have been other reasonable ways to protect interest 

Stoll v. Xiong: contract for selling chicken farm was unconscionable

· Procedural unconscionability: D was not English-speaker and this was a complex contract

· Substantive unconscionability: price unconscionability 

· Aspect of substantive unconscionability; favors seller over buyer

· Here, court didn’t calculate price correctly b/c didn’t factor in the discount rate
Issue: throw out unconscionable terms or whole contract?

· RULE: look to whether the court can enforce the heart of the contract by just removing the bad terms

· Unconscionable terms are collateral to contract’s purpose 

· §208: court may enforce remainder of contract w/o unconscionable terms 

· Makes unconscionability different than other defenses b/c it does not automatically make the whole contract voidable 

Issue: unconscionability w/ arbitration clauses

· Strong public policy in favor of arbitration clauses (efficiency) 

· Can make public policy arguments under §178 

· Ex. Armendariz v. Foundation Health – only required wrongful termination claims to be arbitrated, didn’t require employer to arbitrate, adhesive 

· Ex. Prasad v. Pinnacle – arbitration agreement was unconscionable, but court enforced other terms of contract (see issue above)
Illegality (§178)
RULE: If a subject matter of the contract is illegal (crime or tort) ( the contract is VOID

· If the subject matter is not illegal but a party’s purpose for the contract is illegal, the contract is voidable at the option of the innocent party (so long as they did not know of illegal purpose)

Mistake

· Mutual/Bilateral Mistake
· RULE: §152
· Both parties mistaken
· As to something material to the exchange
· Cannot treat mistakes as to value as basis for defense of mistake (essence of buying and selling that you assume risk as to value), UNLESS difference in value is so great that it affects the nature of what is being sold (ex. $2 antique turns out to be extremely valuable antique worth millions of dollars)
· Injured party must not have assumed the risk of mistake
· If injured party chose to assume the mistake ( caveat emptor 
· §154: most consequential factor ( when you know you have limited knowledge but you treat it as sufficient 
· Unilateral Mistake
· RULE: §153
· One party mistaken
· as to something material to the exchange
· injured party must not have assumed the risk of mistake
· Added requirement: The non-mistaken party knew or should have known the injured party made a mistake OR the effect of making the mistake makes contract unconscionable 
Impracticability (§261) and Impossibility

· IMPRACTICABILITY RULE: 

· Performance made much more difficult after the contract was made (though not impossible)
· Small price increase is not enough, needs to be so substantial (beyond just party losing money on the contract)
· Ex. Taylor v. Caldwell if fire department wouldn’t issue permit for musicals unless extensive changes to building were done, impracticability doesn’t work if cost of changes are not outside of the norm

· Ex. Transatlantic Financing Corp., v. U.S. - added expense of 43k to 305k contract b/c ship had to go around Cape is not enough (could have been enough for impracticability if ship got stuck in canal)

· §266: existing impracticability ( still works if there was some event there at the time of formation, but you didn’t know about it

· By an event not assumed to happen at the time of formation

· Foreseeability = one factor 

· If a risk was not foreseeable ( it is clear that its nonoccurrence was a basic assumption and defense may apply 

· If a risk is foreseeable (ex. Problems in Middle East) ( parties can still make contract based on assumption that foreseeable problem will not occur, and if it DOES occur, then the defense of impracticability may apply

· Changes in the market are assumed unless dramatic 

· Through no fault of the person invoking the defense 

· Ex. Taylor v. Caldwell if D knew he wasn’t complying w/ fire code and then hall burned down ( no defense of impracticability

· Person does not assume risk of the event

· Ex. Taylor v. Caldwell if contract had provision that D would repair music hall if damaged/destroyed prior to scheduled musicals so that P could present the musicals as scheduled ( no defense of impracticability b/c D assumed risk

· IMPOSSIBILITY: 3 situations

· Death or physical incapacity of a person essential to performing a promise in the contract

· Exception: when duties can be delegated

· Destruction of the subject matter of the performance

· Performance of the promise becomes illegal after the contract is made

Frustration of Purpose

· RULE: 
· Purpose that was frustrated must have been a principal purpose,
· Ex. Krell – rented the room to watch the coronation parade (note: impracticability does not work in this case b/c performance did not become more difficult, it just didn’t serve the purpose)
· Partial disappointment not enough (ex. One of the actors is sick and replaced by understudy, but you still get to see the show)
· If Taylor Swift concert, and Taylor is sick and can’t perform, then frustration of purpose 
· Both parties need to have known about the intended purpose, 
· Substantial frustration,

· Loss of profits is not enough

· Non frustration was a basic assumption when the contract was entered into, and

· Ex. Krell – assumption that parade would occur, cancelation of the parade is event that occurrence of which was a basic assumption

· Foreseeability 

· Changes in market assumed unless unprecedented (i.e. market collapse)

· There was no fault

· UNLESS language or circumstances indicate the contrary

· Unconscionability?

PERFORMANCE AND BREACH

First step: use the law of conditions to determine if there was a breach

§224 (definition of condition): a condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due

· Limits obligation imposed by promise

· Condition ( breach ( can’t sue for breach if someone doesn’t meet a condition

· Must interpret contract to see if there is a condition (§227(3))

· §227(1): interpret contract in a way that reduced forfeiture (Jacob & Youngs v. Kent)

Express conditions:

Rule: express conditions must be satisfied perfectly and completely 

· Ex. Buyer promises seller to buy a house on condition they got a loan at no more than 8.5%, bank offers buyer loan at 8.75% ( buyer not obligated to buy house; not in breach (Luttinger v. Rosen) 

Issue: how are express conditions created?

· #1: language

· #2: if language is unclear ( can use extrinsic evidence for interpretation

· Ex. Court in Peacock v. Modern Air referenced common structure for construction projects, business realities of transaction, fact that general contractors have more financial resources and are more capable of taking on risk

· #3: look at what party wants (did they want the right to sue for breach or did they simply want a limit on their obligation to pay?)

§228: promises conditioned on satisfaction are not illusory; they use reasonable person standard (Mattei v. Hopper) or good faith standard 

Hicks v. Bush: courts allow parol evidence to prove a condition precedent to a contract unless the condition contradicts the express contract terms

· See whether the condition would be naturally omitted from the writing under the circumstances (here, did not put condition in writing b/c worried about public disclosure)

( if express condition on performance is not met, then buyer does not have to pay; but other party could sue for unjust enrichment for the benefit that buyer did receive 

Implied conditions (constructive conditions of exchange):

§234: law will imply a condition based on the timing of the performances

· (1): when performances can be rendered simultaneously, they are due simultaneously unless language says otherwise

· §238: creates condition on each party’s performance that they perform simultaneously 

· (2): performance that requires longer time is due before the other performance

· Typically for service contracts where one performance takes time

· Ex. Paint the house (longer performance) before payment (writing the check – shorter performance)

· §237: if one party’s performance is supposed to take place before the other party’s, then the giving of the first performance is a condition on the other party’s promise

· Ex. If painter doesn’t paint the house ( don’t have to pay

· Must look at whether the first performance satisfied the condition (see next rule)

Rule: to satisfy a constructive condition, you don’t need perfection; just cannot be an uncured material failure 

· Buyer must still pay, but can still sue for breach for the portion you did not receive since condition was met 

· If it is a material failure, then the buyer does not have to pay and they won’t be in breach

· If you are able to cure the material failure, then constructive condition is satisfied 

Issue: how do you determine whether a failure is material?

( look at §241: determine how much injured party is deprived of benefit of which they reasonably expected (consider scope of work/contract)
· §241(d): likelihood party will cure the material failure, taking into account any reasonable assurances 

· §241(e): Can also look at good faith and fair dealing (ex. Walker v. Harrison if Harrison threw a tomato at the billboard)

NOTE: single act by one party can mean both that (a) condition on 2nd party’s promise has not been satisfied AND that (b) 1st party is in breach

· Ex. Contract calls for painter to paint house and homeowner to pay for work; painter fails to do any work ( constructive condition on homeowner’s promise to pay was not met (since painting the house takes a longer amount of time) AND painter is in breach (promised to paint the house but never did)

Standard for constructive condition = substantial performance

If constructive condition on both sides, must see which side engaged in material failure first 

· ex. Walker v. Harrison – by withholding rent for unclean sign, Harrison took risk of being first party in material failure

· ex. K&G Construction v. Harris – 3 separate events, court must determine which event was the first material failure 

· if K&G was first to commit material failure by damaging property, but Harris said it was okay and that they would still pay but then withholds payment after K&G finishes the job ( K&G could say the condition was excused (§224), equitable estoppel (cannot change your position once you get to court)

· as soon as material failure is committed, no obligation on other party to perform

Mitigating Doctrines: how to avoid forfeiture 
1. Divisibility (§240)
a. Treat contract as though it were comprised of mini-contracts

b. 3-part test:

i. Performance of each party is divided into two or more parts

ii. Numbers of parts on each side is the same

iii. Each part of the performance by one party has a corresponding part in the other party’s performance

c. Note: performance in each progress payment does not correspond to the payment in that period (ex. Some periods require more work for the same amount of payment), so contract calling for progress payments is not divisible 

d. Ex. Gill v. Johnstown Lumber: contract could be divided into parts of 1000 logs, so D has to pay for the 1000 logs that were delivered to him (does not have to pay for the logs that only made it halfway)
2. Estoppel (§84(1))

a. RULE: a condition is excused for estoppel where:

i. The party whose duties were conditioned says BEFORE the condition was to be fulfilled that it will perform even if the condition is not fulfilled AND 

ii. Other party changes position in reliance
3. Waiver & Election (§84(1))

a. WAIVER RULE: a condition is excused for waiver where

i. AFTER the condition was to be fulfilled,

ii. The party whose duty was conditioned realizes the condition has not been fulfilled but still says or does something indicating he will still perform AND

iii. Other party relies on this

b. Timing is difference between waiver and estoppel

c. Ex. McKenna v. Vernon – contract called for progress payments to be made to builder on condition that architect provided certificate that work was satisfactory; once builder starts project, owner makes progress payments without certificates but then withholds final payment b/c no certificate ( waiver 

d. ELECTION RULE:

i. AFTER the condition was to be fulfilled,

ii. The party whose duty was conditioned realizes the condition has not been fulfilled but still says or does something indicating he will still perform

iii. NO reliance

e. Party elects to give up the condition 

f. One can reinstate a condition by giving notice, but there are exceptions (§84(2))
i. Material change in position that makes reinstating condition unjust

ii. Notice must be given in a reasonable time

iii. Waiver must not be subject to a binding contract (i.e., consideration was given for the waiver)
Excuse of Condition: Failure to Cooperate or Prevention

RULE: if a party has some control over whether a condition on her duty to perform will be fulfilled, the condition is excused if she does not try to fulfill condition (failure to cooperate) or prevent its fulfillment 
· For prevention, think of taking affirmative steps to make it harder to substantially perform or fulfill the express condition

· Ex. Homeowner won’t let painter inside the house ( constructive condition that performance must be rendered before payment is excused and painter could sue homeowner for breach of promise to pay

· Failure to cooperate example:

· Buyer promises to buy seller’s house if buyer gets loan at no more than 8%. Buyer never applies for loan. Since buyer had some control over whether condition could be fulfilled (applying for a loan), the condition goes away and the promise to buy becomes unconditional 

If 2nd party treats 1st party’s problem w/ performance as a material failure and is wrong ( 2nd party may be first to materially fail to perform

If 2nd party does not treat 1st party’s problem w/ performance as a material failure ( 1st party’s breach may be excused on grounds of waiver or estoppel
Anticipatory Repudiation

§250: obligor tells obligee he will breach (total breach = material failure) ( law will not make innocent party wait around, duties are discharged under §242 and obligee can sue for total breach

· §250: repudiation ( §243: total breach ( §242 ( §241: material failure
RULE: anticipatory repudiation is an UNEQUIVOCAL statement or action consistent with plans to commit a material breach under §241
· Anticipatory: happens before party was to perform

· Unequivocal: must be a definite statement, saying you “might” not perform is not enough

· If this happens, ask for assurance (§251 – see issue below)

· A minor repudiation does not set this in motion, needs to be a material failure (start w/ §241, then move through §242, §243, then §250)
· Issue: consider one’s ability to pay? Is going insolvent an unequivocal action consistent with plans to commit a material breach? What about loans?

· Declaring bankruptcy = repudiation (voluntary act that would render someone unable to come up w/ money to pay for performance)

· Ex. Kanavos v. Hancock
· Issue: What happens when there is no unequivocal anticipatory breach, but you have some reservations (circumstances, person expressing doubts, etc.)? §251

· Ex. McCloskey – contract to erect steel, but there is a steel shortage 

· RULE: Where there are

· reasonable grounds for concerns of a plan to breach, potential victim may demand an

· adequate assurance of 

· due performance 

· due ( do not ask for more

· ex. If contract specifies a time for performance, cannot make the time earlier (ex. McCloskey – even though D didn’t give adequate response, didn’t count as repudiation b/c P asked for more than what was due)
· if there is no adequate response within a reasonable time, there is anticipatory breach!

· Adequate response: other side must assure of performance

· RULE: repudiations cause 3 things to happen:

· §253(1): There is a breach of promise and victim can sue for breach earlier

· §253(2): Non-breacher’s duties are discharged!!

· §255: If there were any implied or express conditions on the breacher’s promise, those are excused!

· Issue: retraction

· RULE: a repudiator can attempt to nullify its repudiation before there has been material change in reliance (§256)

CONRACTS FOR THE SALE OF GOODS (UCC)

· Applies to tangible items that are movable 

· Consideration:

· Output promises/purchasing # required promises are not illusory (ex. SPG v. Zoltek) 

· Offer:

· Specific terms supplied by UCC if not included in offer 

· 2-204(3): terms left open in contract for sale will not fail for indefiniteness as long as parties intended to make a contract and there is a reasonably certain basis for remedy

· 2-205: merchant’s firm offer rule 

· If a merchant is making an offer in signed writing to buy/sell goods and promises not to revoke it ( not revocable 

· If less than 3 months was promised, won’t automatically expire after time period; but merchant allowed to revoke it  

· Does not go over 3 months 
· Acceptances

· No mirror image rule ( use 2-207 (battle of the forms)
· 2-207(1): acceptance even though not mirror image as long as expression of assent, reasonable amount of time, and written confirmation

· Unless conditional on assent to the additional/different terms (aka counteroffer) 

· Cannot add any conditions 

· 2-207(2): if both parties are merchants, then additional terms are automatically a part of the contract unless…

· Offer expressly limits acceptance to the terms of the offer

· Material alteration (must result in surprise OR hardship to the party opposing its addition)

· Notification of objection given w/i reasonable time

· 3 approaches for different terms:

· Knock about both terms and fill in with UCC (majority)

· Stick w/ terms in offer (minority)

· Apply 2-207(2) to different terms in same way as additional terms and keep them as long as not a material alteration

· 2-207(3): if you are finding a contract based upon the parties’ conduct, figure out the terms by keeping what is consistent/said in common and knocking out additional terms and add in UCC gap fillers

· Ex. Buyer accepts the shipment of goods 

· https://youtu.be/b6-PRwhU7cg 
· 2-206: a seller accepts a buyer’s offer when it ships the goods ordered “unless otherwise unambiguously indicated by the language or the circumstances”
· Warranties: promise about the goods 

· Used for gap filling in UCC (also 2-305 to 2-310)
· Express (stated in contract) vs. implied (asserted by law into the contract)

· 2-313: express warranties

· promise about goods/statement of fact, description of goods, sample

· Keith v. Buchanan: you do not have to show actual reliance on a warranty statement to prove existence of express warranty

· Factors to differentiate between an opinion and fact: (1) lack of specificity, (2) equivocality, (3) statements that goods are experimental

· Strong inclination to say whatever seller says to buyer is express warranty, unless good reason to show otherwise 

· D’s brochure said the boat was seaworthy ( statement of fact; P doesn’t have to prove he relied on it

· No implied warranty of fitness here b/c P couldn’t show he relied on D’s expertise when picking the boat (P had experience w/ boats and had his friend inspect it)
· exception: buyer knows the affirmation/statement of fact is not true

· no express warranty is made ( caveat emptor 

· express warranties cannot be excluded (doesn’t make sense to exclude b/c any description of goods is an express warranty and UCC contracts require a description of goods)
· 2-314: implied warranty of merchantability 
· Goods are fit for ordinary purpose as to which goods of this kind are sold
· MUST be from a merchant of that good

· Exception: buyer had opportunity to check for defects and defect in question could have been found w/ inspection 

· 2-315: implied warranty of fitness 
· Fit for particular purpose the user had in mind

· Seller must have reason to know buyer wants goods for particular purpose, and buyer must rely on seller’s expertise in selecting the good
· Exception: buyer had opportunity to check for defects and defect in question could have been found w/ inspection 
· 2-316: you can exclude or modify warranties (ex. Imposing a time limit), must be clear and unambiguous 
· Protecting your client:

· If representing the offeror:

· Say in the offer that the offeree can’t make any changes (protected under 2-207(2)(a))

· Client can object to any changes using 2-207(2)(c)

· If representing the offeree:

· Make a counteroffer ( here’s what I want and my acceptance is conditioned upon your assent [turn from offeree to offeror] 

· Worry about subsection 3, which knocks out inconsistent terms ( don’t perform unless documentation clear in your favor 

· No pre-existing duty rule! 
· Can modify agreement later w/o consideration (2-209)

· Parol evidence (UCC 2-202): easier to admit parol evidence under UCC

· Presumption to admit parol evidence

· Party objecting to parol evidence has burden of proving that term would have been included in writing had it been agreed to

· Extrinsic evidence (UCC 1-303): same weight given to diff. types of extrinsic evidence as in Rst. (express words > parol evidence > course of performance > trade usage)
· can be used for interpretation or gap filling 

· UCC 2-719(3): limiting damages based on injury as a result of goods is prima facie unconscionable as a matter of public policy (want to encourage careful manufacturing of products that will not hurt people)

· UCC 1-304: obligation of good faith in every UCC contract

· Good faith = honesty + commercial standards (UCC 1-201(b)(20))

· Perfect Tender Rule: in a sale of goods case, where the contract calls for single delivery, performance of seller must be perfect to satisfy the constructive condition on buyer’s promise to pay

· Constructive condition on each side’s promise to perform at the same time (since delivery and payment can be done simultaneously); but this is unlike the way we would analyze an implied condition in the restatement (uncured material failure)

· Before accepting, buyer can reject goods if they are not 100% perfect

· Even after accepting, buyer can revoke acceptance if:

· There is a substantial problem AND it was difficult to find at the time of acceptance, OR

· Seller said defect would be cured and it has not 

· Acceptance: buyer fails to reject within a reasonable time, indicates the goods are acceptable, OR does anything inconsistent w/ seller’s ownership

STEPS:

1. Which law applies: UCC or Restatement?

a. Look at most valuable part of offer

2. Was a contract formed?

a. Must have offer, acceptance, consideration

b. Offer

i. Think about who wants the offer to be valid/who wouldn’t want the offer to be valid and argue both ways 

ii. Is it directed at a specific person? If not ( not an offer

iii. Is there anything wrong with the offer (conditional, time lapse, etc.)?

iv. Is it definite enough to be concluded upon acceptance?

1. Ex. Sale of goods must include description and quantity 

v. Objective theory of contracts: would reasonable person believe an offer was made?

vi. Does it require acceptance by promise or performance?

vii. If not an offer ( invitation to negotiate 

c. Acceptance

i. Accepted by person directed at?

ii. Mailbox rule 

1. Does it apply?

2. Argue about what constitutes possession

3. Watch out for §40

iii. Mirror image rule (Restatement or 2-207)

1. Is it accepted in the manner provided in the offer?

2. Restatement: If not mirror image ( counteroffer 

3. UCC: If not mirror image ( still an acceptance, but figure out which terms apply 

iv. If acceptance by performance, was performance complete/does it need to be complete?

1. Can argue about what constitutes beginning of performance

d. Consideration

3. Once you decide contract was formed ( was there a problem in the bargaining process?

a. Statute of frauds

b. Duress

c. Capacity 

d. Pre-existing duty

e. Undue influence

f. Misrepresentation & concealment 

g. Unfairness

h. Unconscionability

i. Illegality

j. Mistake

k. Impracticability

l. Frustration of Purpose

4. What are terms of the contract?

a. Parol evidence

b. Interpretation (extrinsic evidence)

c. Gap filling

5. Does something happen that says they don’t need to perform?

a. Conditions

b. Anticipatory repudiation? 

REMEDYING BREACH

· No punitive damages in contracts (breaching a contract is not morally wrong)

· US Naval Institute v. Charter Communication
· COMMON LAW REMEDIES

· Expectancy damages: put plaintiff in as good a position as they would have been in without a breach (ex. Sullivan v. O’Conner) 

· Difference between net value of what was promised and net value of what was received

· Recoverable except to the extent they could be reasonably mitigated 

· Consequential damages: non-breacher can recover other losses caused by the breach so long as they are reasonably foreseeable to the breacher at the time of formation

· Duty to mitigate 

· Incidental damages: non-breacher may recover reasonable costs of mitigation

· Quasi-contractual recovery: when there is no enforceable contract, but one party receives a benefit from the other, the party bestowing the benefit may recover its reasonable value

· Liquidated damages: LD clause enforceable if (1) at the time of the formation damages for breach were difficult to estimate, and (2) the amount specified in the clause was a reasonable forecast of actual damages

· Liquidated = dollar amount is stated

· Cannot be punitive

· Specific performance: equitable remedy by which a party to a contract is ordered to perform according to its terms (ex. Morris v. Sparrow w/ Keno the horse)

· Must be a valid contract

· All conditions must be met or excused

· Legal remedy must be inadequate

· Unique subject (ex. Real estate)

· Cannot order specific performance for personal services 

· Specific performance for noncompete clauses must be reasonably limited in scope 

· Enforcement must be feasible 

· Ex. Either seller or property is within court’s jurisdiction 

· Can hold someone in contempt 

· Consider equitable defenses 

· Laches: can apply before SOL expires if unexcused delay in bringing lawsuit 

· Unclean hands: when a party acts improperly to induce making or performance of a contract (does not have to be a crime or tort)

· Improper conduct must be related to the making or performance of the contract 
· Reliance damages: put plaintiff in same position had the contract not been made 

· Restitution damages: plaintiff gets back any benefit they conferred on the other party

· UCC REMEDIES 

· Buyer’s remedies for seller’s breach of warranty

· Status quo remedies: designed to get the goods back into the seller’s control after the seller ships but breaches 

· Rejection: Perfect Tender Rule, buyer can reject any nonconforming shipment in single delivery contract before accepting no matter how trivial the nonconformity 

· Revocation of Acceptance: buyer can revoke acceptance for substantial nonconformity/defect if problem was difficult to discover at time of acceptance or seller said defect would be cured but it was not

· Damages: if goods are delivered and buyer decides to keep then, can sue for any breach of warranty

· Damages = diminished value of goods 

· If buyer covers by purchasing substitute goods, damages = difference between cover price and contract price 

· Specific Performance: available if goods are unique 

· Seller’s remedies for buyer’s breach

· Status quo remedies that restore goods to seller or permit seller to keep goods

· Right to Withhold Goods: if buyer breached before delivery; seller can still sue for damages 

· Right to stop in transit and recover shipped goods: can recover shipment if buyer is insolvent; if buyer is not insolvent, can only recover large shipments 

Office Hours Notes:

· Parol evidence rule: what are the terms of our contract?
· Parties can make a written contract but not include the writing everything they intent to be part of their agreement; Piece of paper that is the written agreement is not necessarily the entire agreement of the parties ( parol evidence rule deals w/ this situation
· When there is a trial on a contract case, when is it that a judge will admit evidence to prove that the contract has something more than what is in the writing?
· Parol evidence rule only applies when we have a final written contract ( integrated agreement 
· Do not use parol evidence rule for oral contracts or a draft of a contract 
· Parol evidence rule: you cannot admit parol evidence to prove some extra term that’s inconsistent w/ what’s in the writing 
· What if party wants to introduce evidence that doesn’t conflict w/ what is in writing, but is something extra? ( depends on whether written agreement is complete (completely integrated agreement)
· If partially integrated agreement: can admit parol evidence to prove an additional consistent term
· If completely integrated agreement: cannot admit parol evidence for anything 
· To tell if agreement is partially integrated, look at whether term was (1) naturally omitted from the writing or (2) agreed to for separate consideration (§216)
· Naturally omitted: Masterson v. Sine, Hicks v. Bush
· Separate consideration: car floormats or motorcycle (?)
· Integrated agreement (partial or complete) affects admissibility of evidence to prove additional terms about only THIS contract (can’t prove things outside of the scope)
· Ex. Buy car for 50k and motorcycle for 1k ( if contract to buy car is integrated agreement, does not affect ability to introduce evidence about agreement to buy motorcycle 
· Floormats would be w/i scope b/c no one would want floormats if they were not buying a car 
· Parol evidence can also be used for interpretation 
· If offered JUST for interpretation, does not matter whether completely or partially integrated (parol evidence rule does not apply)
· How to tell whether parol evidence is being used for gap filling or adding an additional term? ( it is fuzzy
· Can argue both! Party who wants term would argue this is gap filling, party who doesn’t want term would argue it is additional/conflicting 
