

CONTRACTS


I. MUTUAL ASSENT (“meeting of the minds”) 
A. Intention to be Bound: The Objective Theory of Contract 
1. Generally:
a) First: Find evidence of intention to be bound (oral, writing, conduct)
b) Second: Consider it from a 3rd Party Perspective; Would a reasonable person in the positions of the parties believe that it was binding (subjective intent of promisor does not matter)
(1) If the party was “joking”: most likely does not matter if a reasonable person in the position of the person receiving the promise would have thought it was binding. 
2. Offer (Rest. 24) (Two parties form a contract when one makes an offer that the other accepts)
a) Manifest objective willingness
(1) Mutually binding promise that becomes binding when the offeree accepts (No further manifestation of intent needed by the offeror)
(a) Understood that assent to the bargain is invited and will conclude it.
(b) Lead a reasonable person to believe making the offer
(2) Cannot be merely an invitation / Preliminary Negotiation (Rest. 26)
(a) Advertisements, price quotes, invitations of bids/offers
(i) i.e., Solicitation k
(ii) Ad is not an offer (CL general rule) 
b) Create a power of acceptance 
(1) Termination Offeree’s Power of Acceptance
(a) Death or Incapacity of offeror/offeree
(b) Rejection by offeree
(c) Lapse of time (either specified in offer or reasonable time)
(d) Counter-Offer by Offeree 
(i) Qualified/Conditional “Acceptance”
(a) Acceptance must be an exact mirror of offer
(ii) Acceptance with Modification Request
(a) Counts as acceptance + a proposition of a new offer/contract
(iii) Inquiry re: the possibility of different terms
(a) Possibility of different terms without acceptance
(e) Revocation by the Offeror
(i) Directly or Indirectly 
(a) Indirectly: by taking actions that are inconsistent with offer and offeree has notice
(ii) Notice of revocation must be communicated 
(a) “You snooze you lose” See Normile 
c) Specify essential “Material” terms  
(1) Parties, Subject Matter, quantity, and price
d) The offeror is “Master of the Offer”
(1) An offer requires the solicitation of some performance; done in exchange (might include monetary payment)
3. Acceptance (Rest. 50) (assents to all the terms of the offeror’s proposed bargain)
a) Manifest objective willingness (intent to be bound) - to the terms thereof
(1) Promise or performance 
(2) No mutual assent if parties attach materially different meanings to their manifestations of assent 
b) Power of acceptance
(1) Power to accept lies with the offeree 
(2) Once the offeree accepts the offer, a binding K exists 
c) Mailbox Rule (default rule - if no timing is specified in the contract)
(1) Acceptance of offers are effective upon dispatch
(2) Revocations/Rejections of offers are effective upon receipt 
(3) Uniform Electronic Transactions Act
(a) See Lecture 2 Slide 24
d) Battle of the Forms (with different terms)
(1) Mirror Image (CL)
(a) Acceptance must be on the exact terms proposed by the offer for K to be binding; if not identical, treated as a rejection/counter offer
(2) Last Shot
(a) Last form sent dictates the terms of the K
(3) UCC 2-207
B. Offer and Acceptance in Bilateral Contracts
1. Acceptance (by promise)
a) Accept any promising to perform (there is an exchange of promises here) 
(1) Enforceable promises: mutual assent consideration, promissory estoppel 
(2) Unenforceable: promise to make gifts 
C. Offer and Acceptance in Unilateral Contracts
1. Acceptance (by performance)
i.e., offer is accepted when requested performance is rendered 
a) Old Rule:
(1) The offeror of a unilateral contract may withdraw the offer any time before the offeree has completed the requested performance.
(a) Rationale: the offer is not accepted until performance is completed and the offeror may withdraw the offer at any time before acceptance.
b) New Rule (Rest. 45)
(1) The offeree’s commencement of the requested performance creates an “option” in favor of the offeree
(a) Rationale: Protects offeree’s reliance on the offer
c) MAY NOT BE REVOKED…
(1) When there has been substantial performance by the offeree See Coldwell 
2. Ambiguous Offers (Rest. 32, 62(1))
a) In the case of doubt, an offer is interpreted as offering acceptance either by promising to perform what offer requests or by performing
b) If an offeror gives the option of promise or performance, the beginning of invited performance is an acceptance by performance.
3. Footnote 5: “[T]he fact that one of the parties reserves the power of fixing or varying the price or other performance is not fatal if the exercise of this power is subject to prescribed or implied limitations, as that the variation  . . . must be reasonable or in good faith” 
D. Postponed/Incomplete Bargaining:
1. Certainty (Rest. 33)
a) Offer cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain
b) Terms Reasonably Certain IF:
(1) Provide a basis for determining a breach; and
(2)  Provide a basis for giving an appropriate remedy
2. “Agreement to Agree” (See Walker)
a) Not the courts' job to create a contract; the role is contract enforcement 
3. “Formal Contract Contemplated” (See Quake v AA) 
a) Circumstances may show agreements are actually preliminary negotiations
b) Need to look at the letter of intent of parties to be bound  
(1) LOI is not binding, contemplates a written agreement being excited -> preliminary negotiations) 
(a) Only binding if as to bargain in good faith to a more complete agreement 
4. UCC 2-204(3) Approach (more lax -> ct more willing to find a K) 
a) Gap fillers apply where the parties have not agreed about a certain time but otherwise have an enforceable contract. (“Agreement to Agree”)
(1) Mode, place & time of delivery
(2) Time and place of payment 
(3) Quantity and Price of goods
II. CONSIDERATION
A. Each party has to be getting something from the transaction(otherwise EACH party must have CONSIDERATION)
1. (Traditional) Either a benefit to the promisor, or some forbearance of a legal right, detriment, or loss of responsibility suffered to the promise. Benefit/Detriment must be exactly what is bargained for….
2. (Modern) Must actually be bargained for as the exchange for the promise 
a) Performance or return promise is bargained for if it is sought by the promisor in exchange for the promise and is given by the promisee in exchange for the promise(promise induces)
3. Conditional Gift Exception
a) If promisor merely intends to make a gift to the promissee upon the performance of a condition, the promise is gratuitous -> NOT a consideration for a contract 
(1) i.e.: come to my house for a basket of fruit
B. Modern Approach vs Pennsy approach (C/L)
1. CL: enforceable promise, supported by consideration (benefit/detriment)
2. Modern: beyond benefit/detriment
a) Focuses on inducement: What was the reason for the promise? -> e.g., to get the benefit
3. Adequacy of Consideration Note (Rest. 79)
a) If requirements of consideration are met, no additional requirement of:
(1) A gain/benefit to promisor or loss/detriment to promisee
(2) Equivalence in the values exchanged.
C. NOT CONSIDERATION
1. Generally, courts are not concerned with adequacy of consideration but…
a) Sham, Nominal, Purported (Recital) Consideration 
(1) Mere pretense for a bargain does not suffice 
b) Disparity in value (may indicate) the purported consideration was not bargained for (potential issues of fraud, mistake, duress, undue influence)
2. Consideration is illusory, gross inadequacy “to shock the conscience” of the court
a) Determination of consideration is sufficient enough to support a contract is a question of law 
b) Factors to consider: age, education, commercial experience, meaningful choice faced with unreasonably unfavorable terms
c) “Illusory promise” -> entirely optional performance with the promisor 
(1) There is no commitment 
(2) Generally promises are consideration but illusory promises are not; promisor retains full discretion to whether they will perform the promise
d) Illusory promise will not destroy a contract or consideration IF there is performance done to make it a unilateral contract.
(1) The promisor who made the illusory promise can accept by performance 
(2) See Marshall Durbin Food Corp.
3. Option Contracts are different
a) Nominal and recital might be enough
4. Past Consideration
a) Something delivered before the promise is executed -> not legal consideration
b) See Plowman
5. Incidental condition for a gift 
a) i.e.: I will give you a fruit basket but you must drive to my house
D. Modification Note
1. Under the C/L modification to an existing contract requires new consideration 
III. CONTRACT FORMATION UNDER ARTICLE 2 OF THE UNIFORM COMMERCIAL CODE 
· “DOES THE TRANSACTION INVOLVE A SALE OF GOODS?” -> APPLY ARTICLE 2 (AND CL PRINCIPLES AREAS NOT PROVIDED FOR IN ART.2) 
A. Mutual Assent Under the Uniform Commercial Code
1. Goods?-> All things which are movable at the time of contract formation
a) Sale: passing of a title from the seller to the buyer for a price
b) Leases and Gifts are not included in goods
2. Service, land, property, employment contracts, insurance coverage are NOT goods
3. “Merchants” (Sometimes have special rules: ex. 2-104(1))
a) Defined: A person who deals in goods of the kind involved in the transaction OR otherwise holds themselves out having knowing or skill in regard to the practices/goods involved in the transaction
(1) Focus on the transaction at hand/depends on the type of goods
4. What if the transaction is hybrid in nature?
a) Look for the ancillary (primary) purpose: PREDOMINANCE TEST
(1) If the primary purpose is goods -> apply Art. 2 UCC
(a) Can look at the proportion in price/quantity of goods vs services(See Jannusch v Naffziger); Nature of the business (Princess Cruise)
5. Was a contract formed? (U.C.C. 2-204)
a) Any manner sufficient to show agreement, including conduct by both parties 
b) An agreement sufficient to constitute a contract may be found even though the moment of its making is undetermined 
c) Even though one+ terms are left open a K does not fail for indefiniteness if the parties have intended to make a contract -> reasonably certain basis for a remedy
d) UCC Focuses on the deal(Ticker) terms - price, quantity and delivery
B. Qualified Acceptance: The “Battle of Forms” (applications of the CL)
1. Last Shot (C/L)
a) Used to determine when a counter-offer was accepted
b) a party impliedly assented to and thereby accepted a counter-offer by conduct indicating lack of objection to it
c) “fire the last shot” — i.e., send the last form
(1) the last form sent dictates the terms of the contract 
d) See Princess Cruises 
(1) Ct. concluded that GE’s response should be viewed as a counter-offer under the mirror image rule, the court then goes on to hold that Princess Cruises accepted that counter-offer by conduct
2. Mirror Image (C/L)
a) Acceptance must be on the exact terms proposed by the offer for the contract to be binding; if not identical, treated as a rejection/counter-offer
C. UCC 2-207(1): Given there is a contract, what are the terms?
1. Is the contract based on the parties’ writings?
a) If yes, then are both parties merchants?
(1) If yes, then apply 2-207(2) (are additional/different terms incorporated?)
(2) If no, then offer terms govern
b) If no, then is the contract based on parties' conduct
(1) If no, then there is no contract 
(2) If yes then apply the knock out rule
c) Offer is the anchor of the contract
2. 2-207(2): What happens to additional/conflicting terms in acceptance? 
a) additional/different terms incorporate into agreement IF ALL of the following are true
(1) Offer DOES NOT expressly limit acceptance to terms of the offer, AND
(2) Inclusion of addt’l terms in acceptance WOULD NOT materially alter the offer/contract, AND
(a) Materially alters deal if would result in: (See Paul Gottleib Case)
(i) Surprise: Would a reasonable merchant in the circumstances have consented to the additional term
(a) Reasonable expectations in light of common practice and usage. If the term is widely used its inclusion is not surprise; OR 
(ii) Hardship: Would the term impose substantial economic hardship on the assenting party?
(iii) Examples of Material and Non-Material Terms:
(a) Material: Arbitration clause, Disclaimer of warranties, limited(non-customary) time to object
(b) Non-Material: Limited (customary) time to object, Limiting remedy in a reasonable manner, Exempting seller performance for supervening causes beyond seller’s control
(3) No notification of objection by the offeror to the additional terms is given within a reasonable time 
b) Treat 2-207(2) as applying additional and different terms the same
3. Knock Out Rule (2-207(3))
a) ONLY use when a contract is based on parties conduct; i.e. no contract was formed originally but performance (delivering / paying for goods) started the K
b) conflicting terms knock each other out 
c) Then, replace with default rules under the UCC
IV. ELECTRONIC AND “LAYERED” CONTRACTING
A. Has there been mutual assent or consideration?
1. e.g. how and when terms and conditions become a contract between buyer and seller
B. “Layered” or Rolling Contracts
1. Method of forming standard form contracts
2. Tend to involve payment for and delivery of goods before buyer has a chance to view or assent to the standardized terms
a) Issue: Has the customer assented to all terms and conditions by using the product? The terms were included in the box.
(1) AKA ShrinkWrap Contracts
(a) Insurance policies are a non-good example: pay and later receive copy of poly with terms and exclusions
3. Characterizing this type of layered contract (who makes offer, who accepts; legal implications; how are contracts formed?) (See DeFontes v. Dell)
a) Majority Approach:
(1) Buyer on website, clicks and buys -> Seller is the master of the offer - invitation to make an offer. Seller then sends the offer which buyer accepts by receiving and using the product with terms and conditions
(a) Language must make it CLEAR that 
(i) by keeping and using product they are assenting to the terms; AND
(ii) Let customer know how they can reject the offer
b) Minority Approach:
(1) Buyer makes an offer and seller accepts by sending product (contract formed)
(a) Terms and conditions after then would not be apart of the contract without express assent/consent from customer
C. Assent (Two approaches) 
1. Clickwrap Terms 
a) Terms presented, scroll, button comes to life to “accept”
b) Clicking “accept” → manifestation 
2. Browsewrap Terms 
a) Terms of website that user accepts by staying website/using/browse the website (& website contains the terms → hyperlinked in website)
(1) Cts skeptical of browsewrap terms, if the customer wasn’t actually aware or had adequate notice (See Long v. Provide Commerce)
(a) e.g., adequate notice → conspicuous placement(next to action buttons), textual notice, contrast in color and  size 
(b) i.e., need to be salient → to show how customer have assented 
3. Hybrid
a) “By clicking sign up you agree” 
b) “Stalking banner” → clicking x to go away, but gives notice
c) No hyperlinked terms, but notice close enough to action button → enforceable, b/c adequate notice 
4. Bottom line: the textual notice must be close to the action button to indicate binding/assessment → so the customer can make that connection
V. PROTECTION OF PROMISEE RELIANCE: THE DOCTRINE OF PROMISSORY ESTOPPEL
A. Traditional vs Modern Approach 
1.  Requirements of Promissory Estoppel are the same, traditional courts/judges/jdx may be a LITTLE less willing to accept promissory estoppel.
2. Promissory Estoppel Elements:
a) Expressed OR implied promise (affirmative actions) 
(1) Manifestation of an intention to act or refrain from acting in a specific way, so as to justify a promisee in understanding that a commitment has been made
b) Promisor should reasonably expect to induce action or forbearance (reasonable and foreseeable reliance) 
c) Promise does induce such action or forbearance (injurious/detrimental reliance on the promise) 
d) Injustice can be avoided only by enforcement of the promise (equity-driven theory)
(1) Convince the ct that it would be unjust to not enforce the promise 
VI. LIABILITY IN THE ABSENCE OF ACCEPTANCE: OPTION CONTRACTS, OFFEREE RELIANCE, AND STATUTORY LIMITATIONS ON REVOCATION
A.  Option Contract
1. §25: restrict the offeror’s power to revoke an offer for the agreed-upon period of time
a) Formation of an option contract requires: 
(1) offeror’s promise to hold offer open for a period of time; and
(2) consideration from optionee to form the option contract itself
(a) A search for investors typically is not consideration because it is not what is being induced for the sale of land… they want money (See Berryman v. Kmoch)
2. Modern Approach (Rest. 87(1)(1))
a) An offer is binding as an option contract if it…
(1) is in writing and signed by the offeror, 
(2) recites a purported consideration for the making of an offer, 
(3) and proposes an exchange on fair terms within reasonable time
(a) Any, even nominal, recital consideration might be okay
3. Restatement (minority approach)
a) As long as written and recites consideration → will be sufficient 
(1) To be enforceable in writing, the terms have to be reasonable 
4. Traditional 
a) Nominal, sham, recital, not bargained for → will not suffice as consideration 
5. Revocability (how an offer may become irrevocable) 
a) Option Contract
(1) §25, CL
(a) Requires consideration or §87(1)(a)
b) Rest §45
(1) An offer may become irrevocable under an offer for a unilateral contract; part performance under an offer for a unilateral contract  
c) Promissory Estoppel §90
d) Drennan Default Rule (adopted by §87) → When a subcontractor submits the bid there is an implied promise that it’ll  remain open for a reasonable time (promissory estoppel where no express promise is made)
(1) Quotes are not revocable until a reasonable time has passed from K being awarded or parties agree otherwise
(a) Limitations 
(i) Express statement of revocability 
(ii) Reason to believe bid was a mistake 
(iii) Inequitable conduct (bid shopping, other injustice)
(2) “Pre-Acceptance” Reliance (Rest. 87(2))
(a) An offer which offeror should reasonably expect to induce action of substantial character is binding as an option contract to the extent necessary to avoid injustice
B. Merchant firm offers under UCC §2-205
1. Merchant offer: buy/sell goods in a signed writing
2. Terms → give assurance that it will be held open is not revocable for lack of consideration 
3. Requirements 
a) Offer to buy/sell goods
b) By a “merchant” 
c) In a “signed” writing
(1) Gives an assurance to the offeree that it’ll be held open 
(2) If assurance is contained on a form supplied by offeree, offeror must sign the assurance separately
4. Effect: offeror cannot revoke the offer (even without consideration)
a) For time state (up to three months) 
b) If not time stated (reasonable time up to three months)
C. Offeree’s Reliance on an Unaccepted Offer as Limitation on Revocability
D. Statutory Limits on the Power of Revocation
E. Different Rules for Option Contracts:
1. Exception to consideration rules (Rest. 87(1)(a))
2. Exception to mailbox rule (Rest. 63(b))
a) Acceptance (re:underlying contract) is effective upon receipt -- not dispatch
3. Exception to the rule that a rejection, counteroffer, death or incapacity of the offeror terminates the power of acceptance
a) To terminate need a new agreement
VII. Unjust Enrichment (No Promise) & Promissory Restitution
A. Implied In-fact Contracts
1. Contract implied-in-fact based on party’s conduct, we can infer assent
2. RULE: when a person requests another to perform services or to transfer property the law will infer a bargain to pay. 
B. Elements of a cause of action for a quasi contract/contract implied in law (absence of promise) - Restitution 
1. P has conferred a benefit from D
2. D has knowledge of the benefit and has accepted or retained the benefit conferred
3. Circumstances are such that it would be inquirtable for the D to retain the benefit without paying fair value for it 
4. NOTE: Most common cases involve emergencies where life or property are at imminent risk
5. NOTE POSNER ECONOMIC Explanation: Had bargaining not been prohibitive would have parties reached and agreement and what terms would parties agree to
a) Party conferring benefit is entitled payment measured by loss avoided or reasonable charge for the services provided
C. Restitution can be denied if:
1. Defendant refused
2. Plaintiff did not intend to be compensated
3. Plaintiff is an officious intermeddler
D. Promissory Restitution (Moral Obligation)
1. Cases where there is unjust enrichment; but, receiver makes a promise
a) Issues that preclude K enforcement
(1) Past consideration and moral obligation are insufficient to make a promise enforceable 
2. Material Benefit Rule
a) If a person receives a material benefit from another, a subsequent promise to compensate the other for rendering such benefit is enforceable
(1) Not all courts have accepted this rule
b) §86 adopts Material Benefit Rule
(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice  
(2) A promise isn’t binding if
(a) The promisee conferred the benefit as a gift or for other reasons the promisor hasn’t been unjustly enriched; or
(i) If the promise is to pay back for a clear gift received promise is not upheld by Promissory Restitution
(b) To the extent that its value is disproportionate to the benefit
(c) A promise to pay an additional sum for an existing obligation is not enforceable (You did such a good job I promise to pay you an additional $50.00)
(3) To defeat the restatement
(a) Have to rebut the assumption to show positive intent to make a gift
VIII. STATUTES OF FRAUDS: SCOPE AND APPLICATION
A. ROADMAP (CL)
1. Is K within the statute? 
a) If not, then there is no SOF issue
b) If yes, then is there writing satisfying statute? 
(1) If yes, then there is no SOF issue
(2) If no, does an exception apply?
(a) If yes, then there is no SOF issue
(b) If no, then oral K is unenforceable 
B. Types of Ks within the Statute
1. M: marriage, K for marriage 
2. Y: year, K that cannot be performed in one year
3. L: land, K for sale of an interest in land/real estate
4. E: executor’s promise, K that requires executor to pay 
5. G: goods, K for sale of goods over $500
6. S: surety, answer for the debts of another
C. Writing Requirement
1. More than one document can be used to satisfy (merger)
2. Can be written documents, prepared at any time, don’t need to be reviewed by both parties 
3. Any writing signed by the person trying to walk away from the deal
a) Not all docs need to be signed (just one)
b) UCC very liberal as to what counts as a signature: symbol, initial, letterhead
D. EXCEPTIONS
1. Full performance by a party to a K that can’t be performed within a year 
2. Reliance when the transaction involves an interest in land
a) See Beaver (buyer’s reliance on the K to make improvements on land, took possession, cashed in IRA; changed his position → unfair not to enforce K) 
3. Promissory estoppel
IX. THE SALE OF GOODS STATUTE OF FRAUDS: UCC §2-201
A. Except as otherwise provided in this section → a K for the sales of goods for the price of $500+ isn’t enforceable 
1. Unless there is some sufficient writing indicating that K for sale has been made, signed; quantity of goods shown in such writing 
B. Whoever signs → will be who K will be enforced against 
1. There needs to be a K → otherwise, who cares about SOF
C. Roadmap
1. Is K within the statute? 
a) If no, then no SOF issue 
b) If yes, then is there writing that satisfies the statute? 
(1) If yes, then no SOF issue 
(2) If no, then does an exception apply? 
(a) If yes, then no SOF issue 
(b) If no, then the oral K is unenforceable 
D. Difference between UCC and CL
1. Merchant Exception 
a) After 10 days, there is an enforceable K between both parties
b) Between merchants → reasonable time, writing in confirmation of the K and sufficient against the sender is received and the party receiving it has reason to know its contents satisfies the requirements of subsection (1) against such a party unless written notice of objection to its contents is given within 10 days after it’s received 
(1) A receipt is evidence of the transaction (even without signature) 
(2) Writing can be enforced against a party who didn’t sign
(3) If writing was sent/received and not rejected 
(a) If you don’t reply, lose SOF defense 
(4) Wording the objection:
(a) Disclaim knowledge of the K (“we’ve never dealt with you and we certainly have no K)
(i) Careful with wording, signed objection may be merged 
2. 2-201(3) Exceptions
a) A contract that does not satisfy the writing requirement is enforceable:
(1) Where the seller has begun to make specially manufactured goods for the buyer
(a) Good not suitable for sale to others
(2) Payment has been made and accepted, or goods have been delivered and accepted
(a) “Partial performance” 
(3) Where the party charged admits in his pleading or testimony or otherwise in ct that a K has been made 
X. MEANING OF AGREEMENT (Has there been a breach?)
A. 1) Construe Terms of Agreement 2) Assess K's performance and breach 
B. Objective Approach
1. Make the case that your reason was reasonable
2. If A has reason to know of meaning B attaches to term and B doesn’t have reason to know to the meaning attached by A, then B’s meaning prevails 
C. Interpreting Contract (hierarchy) 
1. Start with express words of agreement, trying to interpret them in light of the K as a whole
a) If two clauses conflict, the more specific acts as an exception to the general 
b) When a series of words are used together, the meaning of each word  affects the meaning of others
c) When specific and general words are connected, general word is limited by the specific one
2. Course of performance
a) Past behavior → clear of what is included/intended 
b) History of communication during negotiations 
(1) When bargaining terms → share their views? 
3. Course of dealing
a) How the two parties behaved in PREVIOUS contracts
4. Usage of trade
D. The Chicken Case
1. First two steps:
a) Is the term “chicken” ambiguous on its face?
(1) i.e., plain meaning of the term?
b) Do other K provisions help in interpreting the term? 
(1) Go through the 8 factors mentioned 
(a) Here, K itself not helpful
(b) Contextual evidence:
(i) Negotiations are not helpful → “lost in translation”
(ii) The course of performance not helpful bc first time parties working together 
(iii) Trade usage is useless b/c expert testimony conflicted
(a) For trade to apply → have to establish party has been part of trade long enough, here, BNS was too inexperienced 
(c) Transactional context and market factors
(i) Prefer reasonable construction over an unreasonable one
(ii) Coincided with dictionary definition and USDA regulations 
E. C&J Fertilizer vs Allied Mutual 
1. the explicit language of an insurance policy will not be enforced when it could not have been within the objectively reasonable expectations of one of the parties to the contract
2. Adhesion Contract
a) Three significant factors
(1) Use of a standard form
(2) Inequality of bargaining power
(a) Party writing form is a repeat player, knows more about applicable law and circumstances
(3) Absence of choice other than to accept or reject K → “take it or leave it”
3. The doctrine of reasonable expectations 
a) Customers are not bound by unknown terms which are beyond the range of reasonable expectation
b) If the terms go against the main purpose of the agreement, bizarre, or oppressive, it can be inferred that there was reason to believe that the other party would not accept the terms
F. PAROL EVIDENCE RULE
1. Applies when there is a writing that the parties regard as the final embodiment of their agreement 
a) “Integration” of the final terms, adopted by both parties 
(1) Total integration: writing that parties intended as the final, complete and exclusive statement of all terms agreed to 
(2) Partial: not a final expression of all terms in agreement 
b) Degree of integration is a question of law 
2. …A party tries to introduce evidence of a term that it claims is in the final contract but that does not appear in the writing 
a) Is triggered when one of the parties breached one of the terms not appearing in writing 
b) i.e., Injured party asking ct to determine what are the terms of the K
3. PER determines whether fact finder may consider that parole evidence to decide the meaning of the term
	Terms agreed [...] integration? : →
	Before
	During
	After

	Oral
	PER (inadmissible)
	PER
	Admissible

	Written
	PER
	Admissible
	Admissible 


4. ROADMAP
a) Is evidence subject to PER?
(1) If no, evidence is admissible 
(2) If yes, was the writing totally integrated? 
(a) If yes, then the judge will refuse to admit parol evidence (see exceptions)
(b) If no, is the evidence consistent and not contradictory with the writing? 
(i) If no (i.e., contradicts), then the judge will refuse to admit parol evidence (see exceptions)
(ii) If yes, the judge admits parol evidence 
b) Dependent on integration
(1) If writing is a total integration: cannot be contradicted or supplemented 
(2) …partial integration: may be supplemented if consistent with additional terms; may not be contradicted 
(3) Classic Approach integration (4 Corners)
(a) Just look at the document by itself, if document itself can be a contract then it is a total integration (could be 50 pgs. or 10 line letter)
(4) Modern Approach (More contextual)
(a) Consider extrinsic and contextual evidence to determine parties’ intent on the issue of integration
(b) Judges determines whether a jury could find that the written contract did not state the entire deal (thus partial integration)
(c) Merger Clause
(d) Very likely you have a total integration (decisive for some courts) → because the merger clause says its a total integration
(e) Merger clause (Some courts say merger is dispositive, modern courts only persuasive)
c) Exceptions
(1) Evidence is NOT barred by PER (i.e., admissible):
(a) Extrinsic evidence to explain (interpret) written terms 
(b) “Collateral agreement rule” → if parol evidence is sufficiently distinct from the scope of the integrated writing, it can be seen as intended as a separate ancillary K
(c) Evidence that the agreement was subject to a condition that must happen before any contractual obligation arises (“condition precedent”)
(d) Extrinsic evidence to show duress, mistake, material misrepresentation, and other bases for invalidating (voiding) contract (proving a K defense) 
(i) Non-Reliance Clause: trying to convince the judges to not allow additional evidence because they say that the other party should not and has not relied on anything besides what is in the contract.
5. UCC Approach 
a) There is a presumption that every writing is a partial integration 
b) Liberal approach
(1) Contextual → to the admissibility of parol evidence to supplement the terms of the written agreement 
(2) e.g., clarify ambiguity 
(3) May be explained or supplemented, but not contradicted (similar to CL)
(a) Course of performance, course of dealing, usage of trade
XI. SUPPLEMENTING THE AGREEMENT (Terms of contract are important to determine if there is a breach or not)
A. The Rationale for Implied Terms → Terms that the parties did not agree to expressly, but say they are implied in the contract (these terms will only be included if the contract does not mention it or the parties have not agreed otherwise).
1. C/L -- Rest. 204
: If an essential term regarding rights and duties of the parties is not agreed on, a term reasonable in the circumstances is implied by court.
a) i.e., A term which is reasonable is supplied (“implied”) by the ct to determine whether there has been a breach. Implied terms are added where the agreement is silent. 
b) e.g., Employment at will (in most states) is a default legal term unless the parties contract around it.
c) Reasonable Efforts: (1) A contract may be enforced when there is no evidence of a promise, exchanged as consideration, in the explicit terms of the contract. (2) A promise to use reasonable efforts may be implied from the entire circumstances of a contract. See Lucy Lady Duff Gordon. 
2. Implied in Fact vs Implied in Law 
a) In fact: terms that did not make it into the contract but are agreed to in some meaningful sense by the parties themselves
b) In Law: imposed by the court typically consistently following the terms on which they did agree
3. UCC 2-204(3): Gap-Fillers (implied terms) will be applied as a matter of law when there is an enforceable contract but some terms are not agreed on or in the contract (K is silent on terms). Connection with UCC Battle of Forms (No Gap-Fillers for quantity and subject matter; must be included).
a) Place of Delivery will be the place of the seller as an implied term
b) Price of Goods will be a “reasonable price” (UCC 2-305; Open Price Term → if no agreement on the exact price of the goods).
(1) If one party has the power to fix the price, the price must be done in “good faith”
(2) An “open price term” will not prevent the enforcement of a K if the parties intended to be bound
c) Time and Place of payment: Payment will be due at the time and place the buyer will receive the goods (UCC 2-310)
d) Mode and Time of Delivery will be “reasonable time” (UCC 2-309)
e) Termination of Contracts will require reasonable notification to the other party unless an agreed event (that is not unconscionable) occurs that terminates the contract
(1) What constitutes “Reasonable Notice” is a question of fact
(a) Factors: Distributors need to sell remaining inventory, Distributors having unrecouped investment, ability to find substitute agreement, past agreements between parties and industry standards.
4. NOTE UCC 2-306(2): Exclusive rights (Dealings) contracts come with an implied term that parties will use reasonable efforts/best efforts (promise to use reasonable efforts is not an illusory promise)
a) Minority Approach to Reasonable Efforts: Act in “good faith” or reasonable efforts/best efforts will be unenforceable
b) Majority approach: Define reasonable/best efforts as either what is reasonable or as exercising diligence
c) This is a Question of Fact → factors: industry custom, previous conduct of parties together or in other contracts
(1) e.g., What is a reasonable notice? 
d) e.g., obligation by the seller to use best efforts to supply goods and by the buyer to use best efforts to promote their sale
5. NOTE: Distribution of Goods Contracts are governed by the UCC (not C/L)
B. The Implied Obligation of Good Faith (Promise to act in good-faith, included in every contract → prevents overreaching by one party)
1. Restatement (C/L): Acting consistent with justified expectations of the other parties. Not to “spoil” the “fruits of the contract”.
a) i.e., one sided expense, opportunistic/strategic advantage taking, creating a new entity to try and work around a binding agreement, collusion (e.g., D with insurance co. -> inflated price) 
b) e.g., P might argue that they entered into an agreement and expected D to help grow the business, and they didn’t do anything to help; D might argue that there are no express terms in the K to mandate their actions. Without an express term -> the implied covenant of good faith; by not acting in GF, the D breached the K. GF required then that the D not exercise such discretion under the literal terms of the K as to thwart P’s purpose/expectations. See Seidenberg v. Summit Bank.
c) Roadmap to Finding a Breach of the Implied Covenant of Good Faith (1. Identify the expectations, 2. Was it destroyed? 3. Was it destroyed by intentional conduct?) 
(1) The court must consider the expectations of the parties and the purposes the contract was made. It may be necessary to imply terms not expressly in the K.
(a) e.g., What did P expect to get from the deal? Did D, using its discretion, destroy those expectations? 
(2) Covenant of Good-Faith may permit a finding of breach even if no express term was violated
(a) Because GF is an implied term, rather than express term, the Parol Evidence rule will ordinarily be irrelevant to GF’s existence and application
(3) There must be an act done in bad-faith (determined by fact-finder)
(a) Failure to act in GF must be motivated by an ill motive to intentionally deprive a party of their reasonable expectations.
(b) negligent, arbitrary, or unreasonable conduct is not enough to find a breach of GF. 
2. UCC: Good Faith means acting with subjective honesty in fact and objective reasonable commercial standards of fair dealings.
a) Duty of Good Faith and Open Price Terms: 
3. NOTE: Parol Evidence Rule (PER) will ordinarily be irrelevant to the existence of implied terms (such as Good Faith)
4. NOTE (from office hours): Always look into good faith for analysis, “bad faith” analysis requires evidence of behavior/looking into what each party “gains” or “loses.” 
C. Requirement and Output Contracts
1. Requirement Contracts: Buyer agrees to purchase all of a particular good or service they require from a seller. 
a) +: requirement buyer has an assured source for its needs. 
2. Output Contracts: Seller agrees to sell all of its output of a particular good or service to a buyer.
a) +: output seller has a guaranteed market for its goods
3. Good Faith makes these contracts enforceable and provides a boundary on how much discretion the buyers and sellers have in the quantities they will request or provide. 
a) Quantities may be changed depending on the seller’s production or the buyer’s requirements → so long as the change is not unreasonably disproportionate to what is stated in the contract or the expectations of the parties.
(1) Usually it will be a violation of GF to unreasonably increase quantities (a ceiling) but typically there is no violation for decreasing quantities required/output (floor). 
(a) i.e., A requirement buyers “ballooning” of demand
(2) i.e., If a buyer reduces the amount of a good they will buy, it will probably be in Good Faith if it is caused from reasons beyond the buyer’s control (not acting with the intent to harm the seller)
4. Consideration stems from the commitments of buyers/sellers to deal with only that party or to not buy or sell at all. 
a) Indefiniteness of qty has been overcome by sufficient information to allow enforcement: past dealings, buyer history, estimates by the parties, industry practice, course of performance 
(1) e.g., A req. Buyer may say it req. none of the goods, therefore no obligation to buy; An output seller may say it didn’t produce any of the goods, therefore no obligation to sell. (GF provides boundary)
D. Satisfaction Clauses (see Morin v Baystone) → not illusory consideration
1. Approaches to Satisfaction Clauses (Determine what does being “satisfied” mean from the buyer’s perspective?) 
a) Standard of reasonableness (objective standard)
(1) Often employed where commercial quality, operative fitness, or mechanical utility are in question
(2) I.e., Would a RPP be satisfied? 
b) Standard of “honest dissatisfaction” (subjective standard) 
(1) Often employed where personal aesthetics or fancy are at issue 
(2) “Unbridled discretion” (aka total discretion) is barred by a duty of Good Faith 
(3)  e.g., “I’ll buy it if I like it” -> committed, if condition is met; vs. “I’ll buy it if I want to” -> illusory; pure unbridled discretion 
2. Restatement §228: Satisfaction of the obligor as a condition 
a) Preference for the objective standard, but the parties intent is paramount
b) Rest. §227: where performance by an independent third party contractor, there is greater tolerance for the subjective standard
E. Warranties
 (Promise about the quality/attribute of a product, breached when the quality is not met) → Classic C/L only express warranties were enforced (“buyer beware” world). 
1. Express Warranties (UCC 2-313)
a) Does not require the seller have the intent to create an express warranty
b) The written or oral express warranty given by a seller or manufacturer of a consumer product concerning the quality/nature of the goods
c) Breach Elements:
(1) Seller makes a sufficient factual promise about the qualities or attributes of the goods which turned out not to be true. Examples:
(a) Affirmation of fact relating to the goods
(b) Description of the goods
(c) sample/model shows
(i) NOTE: distinguish between FACTS and OPINIONS (not actionable; may be mere “puffery”)
(a) Opinions are not warranties
(b) e.g., “This is car is super duper fast” versus “This car can go 200mph”
(d) e.g., an advertisement, 
(e) don’t need the word “warrant” or “guarantee” to be present or an intention -> just the factual promise is sufficient 
(2) Factual promise was a part of the “basis of the bargain”
(a) Some cts have dispensed with the reliance requirement if the claimed warranty reflects the reasonable expectations of the buyer
(b) Some jdx require the P to prove reliance as an element of the cause of action
(c) Intermediate Approach: any affirmations by the seller relating to the goods, prior to goods being sold, create a rebuttable presumption that the statements are part of the basis of the bargain. The seller can rebut by clear proof the buyer did not rely on the statements or was not aware of statement (common approach-lecture; only responsible for this one)
(3) Failure of the goods to live up to the representation of the seller caused the buyer’s damage 
(a) Need this causal connection between the breach of the express warranty and the harm the plaintiff received 
2. Disclaimer of Express Warranties (how to K around warranties)
a) Warranty language (“promises”) followed by disclaimer (“no warranties”) in the same document
(1) Seller is making a “promise” (factual statements about the product), then trying to say “no warranties” (disclaimer) made -> factual statements are the warranty, while the later language will have no legal effect
(a) Factual statements will not be invalidated; no warranties blurb will not destroy the factual statements, but it may apply to other warranties  
b) Oral warranty followed by document disclaiming express warranties
(1) Parol Evidence Rule (PER) should bar the introduction (2-316(1))
(a) Potential analysis will be needed if the contract is only partially integrated
(b) But, courts may apply fraud/misrepresentation exception to PER or find that an express warranty disclaimer is unconscionable  
(2) Oral warranty that’s been followed by a document disclaiming warranty -> buyer will try to introduce evidence -> barred by PER? -> then apply fraud/misrep/GF,BF 
3. Implied Warranty of Merchantability (UCC 2-314)
a) A “merchant” (who regularly sells goods of a particular kind) impliedly warrants to the buyer that the goods are of quality and are fit for the ordinary purpose for which they are used (not the specific use intended by the buyer)
(1) Warranties implied, even if express terms are silent
b) Breach elements: 
(1) Seller of a good was a “merchant” with respect to the goods sold
(2) Goods sold by the merchant were not “merchantable.” Tests:
(a) Do they pass without objection in the trade? 
(b) Are they of fair/average quality?
(c) Are they fit for ordinary purposes for which such goods are used? 
(d) Other implied warranties may arise from course of dealing or usage of trade
(i) Can establish above the threshold; (argument for below too) e.g., high quality lumber
(ii) e.g. if no ordinary tire would survive the road hazard -> would not pass this second element 
(3) Breach caused the buyer’s damage
4. Disclaimer of Implied Warranty of Merchantability (UCC)
a) Most common: “as is” disclaimer; “with all faults”
(1) Will disclaim implied warranties because buyer is put on notice 
b) Merchantability (will usually be in bold)
(1) To disclaim an implied warranty of merchantability the language must mention merchantability and in the case of writing it must be conspicuous 
(2) e.g., “Seller disclaims all warranties, including IWM”
(a) NEEDS to specifically say IWM 
c) Some states make all disclaimers of implied warranty of merchantability ineffective in consumer transactions
d) Can be oral, but still must mention the word “merchantability” and if in writing it must be conspicuous and mention the word. 
5. Implied Warranty of Fitness for a Particular Purpose (UCC 2-315)
a) The warranty is created only when the buyer relies on the seller’s skill or judgment to select suitable goods and the seller has reason to know of this reliance 
b) Breach: does not require a showing of a defective product, merely that the goods are not fit for the buyer’s particular purpose. Not limited to merchant sellers. Elements:
(1) Buyer had an unusual/particular purpose for the goods
(a) Most courts hold that the buyer’s particular purpose must be other than the ordinary use of the goods
(2) Seller had reason to know of this purpose
(a) e.g., buyer told seller of this purpose
(3) Seller has reason to know that the buyer is relying on seller’s skill or judgment to select or furnish goods that will meet the buyer’s needs
(4) Buyer did so rely on seller’s skill or judgment 
(a) e.g., the seller’s recommendation 
(5) Goods weren’t fit for buyer’s particular purpose
6. Disclaimer of Implied Warranty of Fitness for a Particular Purpose
a) e.g., “There are no warranties which extend beyond the description on the face thereof”
(1) …about the odd use of the product 
b) Can be less specific than IWM but MUST be in writing and conspicuous 
c) If the buyer examines goods before the contract or has refused to examine goods before contract → No implied warranty with regards to defects 
which an examination would have revealed. 
7. Implied Warranty of Habitability (C/L)
a) “An implied warranty of quality in the sale of a new home by a builder-vendor” 
b) See Speight (Contractual relationship between buyer and builder. Although the second buyer not in privity with the buyer, the second buyer can still sue the builder since he was entitled to minimum quality)
(1) Common Sense: house being purchased was to be a habitable place
(2) Modern trend: allows subsequent purchaser (not in privity) to recover against a builder-vendor for breach of implied warranty
c) EXCEPTION: Express warranty exception to non-privity parties 
(1) Express warranty to a remote purchaser -> person making the warranty will be liable (standing to sue via express warranty) 
(2) Protects people who were intended to receive the product (e.g., not protect the retailers; manufacturer -> retailer -> consumer; consumer can sue manufacturer) 
(3) The end party (consumer) is a third party beneficiary of that warranty made by the manufacturer 
d) Common sense dictates that the purchasers were entitled to expect...that the house being purchased was to be a habitable place. The law ought to fulfill that common sense expectation.
(1) Every builder holds himself out either expressly or impliedly as having the expertise necessary to construct a livable dwelling
(2) Equally obvious that almost every buyer relies on these representations that he is buying a house suitable for use to live
e) Two separate components - cts not consistent in recognizing distinction
(1) Warranty of Habitability
(a) Be reasonably fit for intended purpose [to live] 
(i) Reasonably safe place to live without fear of injury to person, health, safety, property
(2) Warranty of workmanlike/skillful construction 
(a) Builder must construct a house in a reasonably good and workmanlike manner 
(b) Requires the quality of work and materials meet average/reasonable standards for the trade 

(3) e.g. a poorly constructed patio won’t fall in the first component but may fall under the second component 
f) Cts are divided if courts should imply a warranty of habitability in the sale of commercial real estate
g) Under the CL: there are no implied warranties for service K
(1) Cts began seeing this at not being fair
(2) exceptions when it came to housing
(3) There might be a rule or regulation that does imply one 
8. Other way to disclaim warranties: Buyer examines goods before contract or has refused to examine the goods before contract
a) No implied warranty with regard to defects which an examination would reveal 
b) There must be demand by seller that buyer examine goods in order to put buyer on notice that buyer assumes risk 
XII. CONSEQUENCES OF NON-PERFORMANCE: Breach is (1) any non-performance of a contractual duty (2) at a time when performance of that duty is due. (comment b: performance is not due if for any reason non performance is “justified”)
A. Condition Precedent Defined (Rest 224, 226): An act or event, other than lapse of time, which must occur before a duty to perform a promise in the contract arises. 
B. Express Conditions: Are agreed to by the parties (“if and only if”, “on condition of”, “provided that”). Action → Condition → Event (event doesn't have to occur unless condition happens). (i.e., performance is not due until some specified event occurs)
1. NOTES: (obligor-> whose performance is conditioned, obligee-> who performance is owed, presumably trying to enforce) 
a) (Rest § 225) Express conditions are strictly enforced and must be literally performed (if a day late, contract is terminated → no substantial performance allowed). Unless Non-Occurrence is excused:
(1) Waiver or Estoppel: waiving the condition precedent 
(a) Wavier: an intentional relinquishment of a known right(condition) by word or conduct
(i) Condition must not be material part of deal
(ii) Waiver can be withdrawn if (1) other party has not relied on the waiver and (2) reasonable notice is given
(2) Temporary Impracticability (Rest. 261)
(a) If, after a K is made, a party’s performance is made impracticable without his own fault by an occurrence of an event that the non-occurrence of was a basic assumption on which the contract was made → duty to render performance is discharged. 
(i) The elements of the impracticability defense must be made (circumstances leading to impractablity cannot be foreseeable)
(ii) Other defenses (public policy, unconscionability, fraud) may also excuse conditions if elements are met.
(3) To Avoid Forfeiture (Rest. 229)
(a) When the parties have done significant performance and it would cause forfeiture, a court may excuse non-performance unless its occurrence was a material part of the agreed K
(i) Courts will look at: What a party has already done, what the party stands to lose, what has the other party gained if anything, and what are the parties' sophistications. 
(4) Wrongful Prevention (Rest 245)
(a) A condition is excused if a party wrongfully hinders, prevents, or non cooperates causing the condition to not occur.
(5) See Enxco v NSP
(a) Waiver or Estoppel: NSP didn’t waive deadline because wanted out of the agreement 
(b) Temp. Impracticability: None of what went wrong was unforeseeable/unmanageable -> chose to wait/delay
(c) Avoid forfeiture:  cts will looks at what Enxco has done, stands to lose, has NSP received anything from Enxco 
b) ANALYSIS POINT: BREACH A DUTY OF IMPLIED GOOD FAITH -> BY FAILING TO DO SATISFY A CONDITION -> CONTRIBUTES TO THE NON-OCCURRENCE -> NON-OCC. WILL BE EXCUSED -> THEN, THE K WILL BE INTERPRETED AS UNCONDITIONAL (CONSEQ OF BREACH OF GF MAKES K UNCONDITIONAL -> ACTION BY NOT SATISFYING CONDITION IS A BREACH OF K)
c) If the language is ambiguous a court is less likely to view it as an express condition (will be interpreted as a promise or constructive condition)
d) Non-Occurrence of a condition is not a breach(will not make the party liable) unless the party promised to make the condition occur
e) Express Condition vs. Promise
(1) An express condition requires strict compliance, a promise generally require only substantial performance 
C. Constructive Conditions (judicially created and imposed by the courts) 
1. RULE: Each party’s duty of performance is implicitly conditioned on there be no uncured material failure of performance by the other party. 
a) It will be a constructive condition if not following it/meeting it does not violate the “purpose of the contract’)
b) Substantial performance is all needed to satisfy condition → no material breach
(1) Substantial performance of a constructive condition will trigger the other party's performance. 
2. NOTES:
a) Courts may order parties’ performance of promises (Rest. 234)
(1) Ex: enter into a contract to paint a house → neither will pay first → order who to pay first (whatever takes longer to do pays first) → painting the house is a condition to paying for it
(a) Also an example of implied condition (C/L) the service that takes longer must perform first (i.e., before the payment). 
(2) e.g., ct may order who goes first
b) Substantial performance of a constructive condition → no material breach (Rest. 227, 237)
(1) Constructive Conditions do not have to be strictly satisfied 
(a) Minor deviations (“partial breach”) do not amount to a failure of a condition to the other party’s duty to perform (only give rise to damages). 
(b) Willful breach: the transgressor will not be entitled to recover under the substantial performance doctrine 
3. Examples 
a) Kermit promises to open a sanctuary in 2022. Fozzie promises to deliver 5 grizzlies by 2022. (Ct may find a constructive condition)
b) Kermit promises to open a sanctuary in 2022 if and only if Fozzie promises to deliver 5 grizzlies by 2022. (can’t sue, don’t have to perform is conditions aren’t met) 
D. Promissory Conditions: An express condition that is also a promise
1. NOTES: 
a) Failure of the event( condition) to occur justifies the obligor (other party) in treating their obligations as discharged AND subjects the obligee (party breaking promise) to liability for damages
2. Example: Kermit promises to open a sanctuary in 2022 if Fozzie delivers 5 grizzlies by Dec. 31, 2021. Fozzie also promises to deliver the 5 grizzlies by that date. (Fozzie liable to Kermit) 
E. Material Breach (exists when the “purpose of the contract is frustrated”): Failure to perform a significant performance obligation. 
1. Even in Constructive Condition: the party that does not materially breach will have to perform but may suspend until the breach is cured. However, a party not breaching can always waive.
2. Any material breach can become total if not cured(fixed)
3. Material Breach Factors (Rest 241)
a) Extent to which injured party will be deprived of the benefit they expected 
(1) Greater deprivation ->more material the breach
b) Extent to which party failing to perform will suffer forfeiture 
(1) Look to the extent the party failing to perform completely has already performed or made preparations to perform. The greater the extent, the less material the breach
c) Likelihood that the party failing to perform will cure their failure 
(1) Look to the extent of likelihood the party who has failed to perform will perform the remainder of his contract. The greater the extent, the less material the breach.
d) Extent to which behavior of the party failing to perform comports with standards of Good Faith and Fair Dealing 
(1) Look to the extent of negligent or willful behavior of the party failing to perform. The greater the extent, the more material the breach.
4. NOTE***: Jdx split some courts will view a material breach as giving the right to cancel the contract without total breach analysis. 
F. Total Breach: is a material breach that has not or cannot be “cured” after a reasonable period of time. If breach is total, then the nonbreaching party duties are discharged (if not total, then the non-breaching party must wait to see if breach will be cured), and non-breaching party can immediately pursue a claim for damages.
a) Cure ex: Missed payment on closed business on Wednesday. Deliver it Thursday morning. 
2. Total Breach Factors:
a) Rest 241 Material Breach Factors above +
b) Extent to which it reasonably appears to the injured party that delay may prevent or hinder him from making reasonable substitute arrangements (whether timing is critical under the contract → how much will nonbreaching party suffer if not cured in time)
c) Extent to which the agreement provides for performance without delay and whether the circumstances indicate that performance or offer to perform by the time limit day is important (“time is of the essence”) 
(1) Additional Factor: the reasonableness of the non-breaching(injured) party’s conduct in communicating their grievances and seeking satisfaction.
(2) e.g., Splindler (might have difficulty finding another buyer, difficult to show timing was of the essence since only interest payments)
3. Allows for actual damages due to the breach and future damages that will flow from the breach
G. Partial Breach (substantial performance): breach that is not significant (e.g., different pipes)
1. A partial breach does not discharge the nonbreaching party from their duties of performing 
a) If a performance is substantial but defective, nonperformance would be considered a partial breach.
2. Only produces damages for the actual harm that resulted up to that period of time
3. See Jacob and Youngs (adopting principle of substantial performance under doctrine of constructive conditions) 
a) Specification: installation of Reading pipes; non-Reading pipes involved
b) Ds (owners): K says to build house with Reading pipes to be paid
c) Ps (builders): to put Reading pipes, have to demolish the house. Pipes are of the same quality.
d) Majority opinion: it is a constructive condition (heart of the K was to build  a house) 
(1) The P did breach, but NOT a material breach. P substantially performed, which triggers the owners’ obligation to pay builders.
H. Breach Under the UCC (No Substantial Performance rules)
1. Perfect Tender Rule: 
a) Buyer is entitled to “perfect tender” of the goods ordered and has the right to reject goods that fail to conform exactly to the contract.
b) Buyer must act promptly to reject or it will be considered an acceptance
2. Right to Cure under UCC (2-508)
a) If delivery by seller is rejected because it is non-conforming and the time for performance has not yet expired, seller may seasonably notify buyer of his intention to cure and make within contract time a conforming delivery.
(1) Chance to cure -> reasonable notification -> w/in K time -> confirm delivery of remedy 
b) CL: req notice of material breach and an opportunity for the non performing party to cure before termination of K


I. Anticipatory Repudiation (Rest 250; UCC 2-610) (treated as an immediate breach of K)
a) DEFINED: clear and unequivocal statement indicated that a party will commit a breach that would qualify as material and total breach of the contract (will not render performance when it is due)
b) Can be words, writing, or conduct → merely asking for a change of price is not enough (must be a positive statement; statements of doubt will not suffice)
(1) Conduct: for mere conduct to constitute AR, it must indicate that performance is a practical impossibility 
c) Must be a bilateral K with unperformed duties on both sides
(1) If one party fully performs -> AR does not apply; non-repudiator must wait until K set performance date (until then repudiator has option to withdraw, or perform) 
2. Accepting Anticipatory Repudiation 
a) If a true repudiation then the non-breaching party can immediately seek a claim for damages for a total breach.
(1) Non-breaching party must give written notice that they are accepting the repudiation or Non-breaching party may act (and find an alternative for the contract, i.e., sell to someone else) → another form of accepting repudiation without need of notice
b) The non-breaching parties performances are discharged
3. Retracting Repudiation (as if the repudiation never existed, Rest 256, UCC 2-611)
a) Effective Retraction: If notification of the retraction is received by a non-breaching party before they materially change their position in reliance of the repudiation or before the non-breaching party notifies that they accepted the repudiation. 
4. Assurance of Performance (unsure if repudiation is legitimate)
a) If a party has reasonable grounds for insecurity they may demand adequate assurance of the due performance and, until assurance is received, may suspend any performance(if commercially reasonable) for which they have not already received the agreed return performance. 
(1) Can be done flexibly, in writing or orally
(2) Assurance is not asking buyer to make a payment before the K date
b) When the party receives the justified demand, failure to provide assurance in a reasonable time will be considered repudiation 
5. Assurance of Performance under UCC
a) UCC requires the demand be made in writing -- although not strictly enforced 
b) UCC says within a reasonable time not exceeding 30 days
XIII. AVOIDING ENFORCEMENT (DEFENSE TO CONTRACT FORMATION): 
Incapacity, Bargaining, Misconduct, Unconscionability, and Public Policy (is non-performance permissible?) → parties are not “reasonable” and do not understand what they are doing. Parties might be being misled. (one party is benefiting but not the other)
A. Incapacity (individuals do not understand the nature of the transaction, not clear exchange is creating value)
1. Minority(“Infants”) -- Rest. 14 → contract is voidable not void
a) GEN RULE: Any contract entered into by a minor is voidable until a reasonable time after the minor reaching the age of majority (18)
(1) Voidable by the minor, not the other party
(2) Traditional Rule (Restatement): if a minor disaffirms a contract the minor must return what they still possess but will get all the money back, the other party would not get any compensation for the use or the loss of value
(3) Modern Rule: If the other party acts in good faith and the contract is fair,  the minor is expected to pay to compensate for the use, diminution in value, and willful or negligent damage while minor had it.
b) Exceptions to Traditional Rule:
(1) Necessaries: If a minor buys something that is necessary to live, minor must either pay for the necessary or return it
(a) Ex: food, clothes, shelter
(2) Minor engaged in Tortious Conduct → either enforce contract in full or force minor to pay back value given 
(a) Misrepresented Age
(i) Some courts say that the minor will be bound to the contract (purchase price must be given). Other courts say that restitution must be given to the adult (pay for its use).
(b) Willful destruction of goods
(3) Some statutes may apply in certain types of contract to validate them even if the minor has not reached the age of majority (education financing, life insurance, car insurance)
(4) Affirm/Ratify Contract at age of 18 (no longer voidable contract)
(5) Express Ratification → I was a minor, I am no longer I will affirm contract
(6) Implied in Fact → Actions to showing that you affirm contract
(a) Ex: Trying to sell the car, continue to make payments 
(7) Implied by Law (Silence) → this is where reasonable amount of time comes into play, if you wait too long it will be affirmation
c) NOTES:
(1) Parental waivers for preinjury releases are generally voidable by the minor (some states might affirm these contracts)
(2) Most states require settlements by minors to be approved by a court and then they cannot be disaffirmed
(3) If a minor is emancipated, they are treated as adults for contracts.
(a) Permanent leaving parents home, military service, marriage
d) e.g., Robin is 17, but looks rugged for his age. Robin signs a K with Clunkers R Us to buy a used car for $2K. If Robin disaffirms the K?
(1) Traditionally: ct say Robin will get his $2K back. (restatement)
(2) Modern (Dodson): doesn’t seem fair to adult seller, especially if he acted in GF; minor expected to compensate for diminution in value
2. Mental Incapacity -- Rest. 15 → contract voidable not void (burden of proof on party seeking to void K)
a) Cognition Test: Permanent defects
(1) Contracts voidable by a person for mental illness or defect if the person is unable to:
(a) Understand in a reasonable manner the nature or consequences of the contract 
(2) Traditionally only test that was allowed
(3) Within a reasonable time after termination of mental incapacity the individual must either disaffirm the contract or ratify it.
b) Volition Test (Restatement): Individuals that can understand the transaction, but for this particular contract they couldn't (depression, nervous breakdown)
(1) Contracts voidable by a person if that person is unable to:
(a) Act in a reasonable manner in relation to the transaction and the other party has reason to know of their condition. (See Sparrow v. Demonico)
(2) Within a reasonable time after termination of mental incapacity the individual must either disaffirm the contract or ratify it.
(3) Courts require expert testimony (individual testimony is not enough) [high bar]
c) Restoration / Restitution (Restatement)

(1) If contract is made on fair terms and the other party is without knowledge of the mental illness, the power of avoidance terminates the contract to the extent it has been performed but the other party is entitled to restitution
d) NOTES:
(1) If a person is under guardianship or conservatorship because of mental incapacity, that person lacks the capacity to enter into contracts.
(2) The necessaries exception also applies to mental incapacity 
(3) Burden of Proof of incapacity is on the party seeking to avoid the contract.
3. Intoxication -- Rest 16 → Voidable not void
a) Voidable if 
(1) A party has reason to know that because of intoxication the other party is unable to either understand the transaction or act in a reasonable manner
(2) Once the intoxication no longer affects the person, they have a reasonable time to disaffirm or ratify the contract
B. Duress and Undue Influence (focus on a defective bargaining process)
1. Duress: 
a) By Physical Compulsion (Rest. 174) → contract is void (no K to begin with)
(1) Contract is entered into because one party has been compelled to by the use of imminent threat of loss of life, limb, or imprisonment
(a) Difference between void and voidable is that you can't affirm a void contract. A person in a void transaction cannot transfer “good title”. 
(b) 3rd party purchaser in GF: voidable?->keep title, void?->no title bc title never passed 
b) By Improper Threat (Rest. 175) → contract is voidable
(1) ELEMENTS:
(a) (1) Entered into a contract because of an improper threat, 
(i) illegal/breach of duty of GF/fair dealing
(b) (2) the victim has no reasonable alternative but to assent to the contract
(i) Examples of reasonable alternatives: legal action if viable, toleration of the threat if minor, alternative sources of the goods, services or funds. 
(ii) e.g., kidnapping 
(c) and (3) actual inducement of the contract by the threat.
(i) Subjective standard that the threat “caused” the victim to enter into the contract.
(ii) Will consider all the circumstances (age, background and relationship of parties)
(2) NOTE: 
(a) A threat of blackmail is an improper threat (any crime or tort; but threat need not be illegal)
(i) Threats to engage in litigation or refuse to honor a contract will be improper if done in “bad-faith”
(b) Exam = apply improper threat (Rest 175)
c) Economic Duress → Voidable not Void
(1) Same Elements for Improper Threat above
(a) If the example is an attempt to accept a settlement because lack of reasonable alternative (See Totem Marine) → look if there are any other sources of money 
(i) Economic threat can be an improper threat
(a) Superior bargaining power consideration
(2) Some courts require that economic duress will not be viable unless the other side actually caused the financial hardship 
2. Undue Influence (Rest. 177) → Voidable contract
a) DEFINED: The unfair persuasion of a party who is under the domination of the party exercising the persuasion or by virtue of the relation between them a party is justified in assuming the other person will not act in a way against their welfare
b) ELEMENTS:
(1) A special relationship between the victim (one defending against the contract being enforceable) and the other party 
(a) Victim is under the domination of the other, or relationship makes the victim susceptible to influence by the other
(i) Attorney-client, parent-child, priest-church member, fiduciary duties
(2) Improper Persuasion of the victim by the “stronger” party
(a) Look at the circumstances of the contract to see if stronger party seriously impaired free exercise of judgement 
(i) Fair exchange? Time weaker party had to decide? Sophistication of the parties?
c) NOTE:
 If victim faces undue influence on behalf of a 3rd party the contract will be voidable by the victim unless the other party in the contract acting in good faith and without reason to know of the undue influence, materially relies on the transaction. 
C. Misrepresentation and Fraud (Rest 164) → contract is voidable
1. Contract Claim or Tort Claim (only get rescission as remedy, infra, for contract claims)
2. RULE:
a) Contract is voidable if manifestation of assent is (1) induced by either a fraudulent or material misrepresentation by which the victim was (2) justified in relying upon
3. Misrepresentation Defined: Is an assertion that is not in accord with the facts
a) A Factually incorrect representation made at the time of contracting
4. Fraud in the Inducement:
(1) Claim and Remedy: I agreed to the contract because the other party lied to me and I relied on that lie.
(2) Remedy = Rescission → reverse transaction as if it never happened (return the money to the parties) 
b) ELEMENTS: 
(1) Misrepresentation of an existing fact
(a) Timing: measure a misrepresentation at the time it was made
(b) Opinions are generally not actionable (an opinion is the expression of a belief, without certainty, as to existence of facts. → puffery, predictions about future events, quality or value of property)
(i) Exceptions (actionable opinions): 
(a) When the speaker, of the opinion, does not believe it
(b) Some special circumstances when there is a relationship of trust or confidence between the two parties (e.g., fiduciary rltshp) 
(c) Special circumstances when one party has special skill / knowledge and the victim is relying on that skill or knowledge
(d) Special Circumstances when the opinion is rendered to someone known to be susceptible to misrepresentation (b/c age or other factors)
(c) Silence is generally not actionable (no duty to disclose info)
(i) EXCEPTIONS (Fraudulent Non-Disclosure)
(a) Affirmative Actions attempting to conceal (fraudulent concealment)
(b) Relationship of trust and confidence 
(c) Subsequent information, renders prior statement untrue before execution
(d) Required by Good Faith and Fair Dealing (if you know counterparty is making a basic assumption, and have information that basic assumption is wrong, this exception requires you inform your counterparty).
(i) when a person knows that disclosure of a fact will correct a mistake of the other party as to a basic assumption on which that party is making the contract
(ii) Factors: sophistication of the parties, parties relationship, was superior information acquired by chance or effort, was fact readily discoverable?, importance of the fact not disclosed
(iii) If information is easily discoverable → this exception may not apply




(2) Fraudulent or material misrepresentation (tort case it would be both, contract is either)
(a) Fraudulent (subjective intent of speaker)
(i) Knowledge of the lie; Reckless lie (should've known it was a lie)
(b) Material (importance of the information/fact given → measured from the perspective of a reasonable person in deciding whether or not to assent)
(3) Actually relied upon by the innocent party
(a) Aware of misrepresentation, believed it, and took it into account when entering the contract (subjective)
(b) “Move needle in the mind of the victim”
(c) If the victim would’ve entered into K anyway, then no reliance on misrep. 
(4) Reliance was reasonable
(a) If the “innocent” party knows or has reason to know the speaker is lying or if it is really easy to confirm the fact → might not be reasonable reliance
5. Fraud in the Execution (Rest. 163) (misled into what a document / agreement is)
a) If the misrepresentation is to the character  or essential terms of a proposed contract and that misrepresentation induces the assent from the party that neither knows nor has reasonable opportunity to know about the character or essential terms of the contract → conduct is not effective as a manifestation of assent.
D. Unconscionability Rest 208, UCC 2-302; (Q of Law; situations where other defenses do not apply) (where we don’t trust the bargaining/formation process)
1. UCC 2-302(1)
a) If a court, as a matter of law, finds that a contract or any clause is unconscionable at the time it was made the court may:
(1) Refuse to enforce the contract,
(2) Remove the unconscionable clause and enforce the remainder of the contract
(a) Or alter the term to make it fair
(3) Limit the application of any unconscionable clause to avoid any unconscionable result. 
2. Common Law (Rest. 208)
a) The contract should not be enforced if unconscionability is present at the time a contract is made. Courts may:
(1) Do any of the above options 
3. When is a contract unconscionable?
(1) An (1) absence of meaningful choice on the part of one of the parties (weaker party) together with  (2) contract terms which are unreasonably favorable to the other party. (Most courts require both) (sliding scale; don’t need a lot of both) 
(2) Element (1) → Procedural unconscionability 
(a) Absence of meaningful choice
(i) e.g., Hidden, not highlighted 
(ii) Unequal bargaining power; 
(a) Ex: take it or leave it contract, did one party expect the other party to fail and thus lose, how much time/education a person has to read and understand terms, comparison of education and money between parties, were the terms conspicuous
(3) Element (2) → Substantive unconscionability 
(a) Look at the terms
(i) What do people do in the industry → did this power depart from that?; one-sided, oppressive terms?; Motivation of the clause; “unreasonably favorable” 
b) Not unconscionable merely because unequal bargaining power or because inequality results. But gross inequality AND terms unreasonably favorable to the stronger party is enough (most generally need both element 1 and 2)
4. Legislature Steps (Consumer Protection)
a) Disclosure legislation → mandate certain required info provided to customer
b) Substantive regulation → ban certain provisions altogether 
c) Enforcement Enhancement → Provide incentives to private parties 
(1) I.e. rewarding attorney fees if these are violated 
5. Arbitration Clauses (See Higgins v. Superior Court of LA County)
a) Pros: More efficient, arbitrators are experts in field
b) Cons: binding decisions not based on precedent, arbitrators are repeat players, no class actions allowed 
c) Generally Enforceable between two companies
(1) If it is between an individual and a company → unconscionability may allow the clause to be ununconsenforceable
6. NOTES:
a) Courts are split but may find that excessive price is unconscionable 
(1)  Price would go into the substantive unconscionability element
b) Not often used (typically other defenses would apply)
E. Public Policy 

1. Against Public Policy 
a) Will not enforce contracts that cause more harm to society than benefit
(1) Intentional Tort Liability Disclaimers, Others(surrogacy contracts).
(2) Covenants Not to Compete → provisions that prevent an employee from opening up their own business within a radius/time (will only be enforced if very narrow in what subject matter is covered, geographical location, and time.)
2. Illegal Contracts (Not Enforceable)
a) Agreements for performance of a criminal acts, agreements involving bribery
b) Agreements for services provided by parties who should be but are not licensed, Agreement in which sellers know of buyers illegal intent
XIV. JUSTIFICATION FOR NONPERFORMANCE (DEFENSE TO CONTRACT FORMATION): 
A. Mistake
1. What is a mistake?
a) Restatement § 151: “a belief that is not in accord with the facts” (must be a factual mistake; not to a judgement or prediction)
(1) i.e., cannot I bought this because I thought it was going to rain tomorrow
b) An error of fact at the time of contracting 
(1) Thing or event that had occurred or existed at the time the contract was entered into and can be ascertained by objective evidence
2. Classifications
a) Mutual Mistake: Both parties are mistaken about a shared basic factual assumption upon which they both base their bargain
(1) Both seller and buyer under the assumption at the time of the K that the building was habitable. However, risk was allocated to the buyer via an “as is” clause. Buyer loses. See Lenawee v Messerly.
(2) Note on “as is

” clauses: since mutual mistake arises in situations beyond contemplation of contracting parties, all purpose boiler plate as is clauses shall be regarded as ineffective → inadequate notice of what is being bargained for (jdx split)
b) Unilateral Mistake: One party has made a mistake about a basic factual assumption upon which he/she bases her bargain
(1) Courts are a little more hesitant to rescind the contract because it would be defeating the expectations of one of the parties.
3. What’s the general rule for when a K is rescinded because of a mutual mistake? (See also Unilateral Mistake § 153) 
a) Restatement §152(1): Where a mistake of both parties at the time a K was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the K is voidable by the adversely affected party unless he bears the risk of the mistake under the rule states in § 154. 
b) ELEMENTS to rescind contract (when its a mutual mistake)
(1) Mistakes are made to a basic factual assumption on which the contract was made
(a) If the mistake is based on judgment, not fact, then this element is not made.
(b) Mistake must be to a key detail affecting the “heart” of the contract
(2) Mistake must have a material effect  on the agreed exchanges of performances (size of loss suffered by one of the parties)
(3) The person that is trying to void the contract did not bear the risk of mistake
4. Restatement § 154: When a party bears the risk of a mistake (element (3))
a) A party bears the risk of a mistake when: 
(1) The risk is allocated to him by agreement of the parties, or 
(2) He is aware, at the time the K is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or 
(3) The risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so. (reasonable allocation)
(a) e.g., getting an expert, and the expert turns out to be wrong? 


(b) i.e., look at how the parties would have allocated risk (if they sat down and said.. If this mistake occurs … can I void the contract?)
(c) Seller might bear the risk if they are in a better position to have discovered the mistake (i.e. seller sells land but then the land has gold → seller bears the risk of the mistake).
b) Restatement § 154(b): “conscious uncertainty” or “conscious ignorance”
(1) “Conscious ignorance” -> assumption of risk based on party’s conscious ignorance of all the relevant facts before entering into an agreement
(2) e.g., Experienced developer AR of conscious uncertainty in making a K to purchase a $17 million property without verifying access roads could be built or obtain water rights
(3) e.g., Estate sold two paintings for $60 that ended up being worth $1 million. Ct rejected the mutual mistake claim because estate representatives were aware the estate may contain fine art and failed to hire an expert before making the sale. 
5. Remedies 
a) K voidable by adversely affected party
b) Recission, along with any appropriate restitution (i.e., transaction is unwound, parties relieved of their K obligations and they disgorge the benefits received from the K)
c) Reformation: When mutual mistake consists of the failure of the written contract to state accurately the actual agreement of the parties, reformation of the contract to express parties' mutual intent is the normal remedy.
(1) property line descriptions, repayment, schedule in lease
6. Restatement § 153: When Mistake of One Party Makes a K Voidable
a) Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under [§ 154] (same elements needed for mutual mistake, supra.); AND
(1) the effect of the mistake is such that enforcement of the contract would be unconscionable (unconscionable effect of a mistake); OR
(2)  the other party had reason to know of the mistake or his fault caused the mistake.
(a) i.e., “palpable mistake” -> so obvious to the other party
(3) Third alternative basis: when “the other party…caused the mistake;” some cts: “must be caused by the other party to warrant relief” 
B. Changed Circumstances: Impossibility, Impracticability and Frustration 
1. Impossibility
a) RULE: when a thing “necessary for performance” of the agreement dies, is incapacitated, destroyed, damaged, or governmental order/regulation makes performance illegal, the duty of performance is excused.
b) Common Situations 
(1) Death or incapacity of person necessary for performance 
(2) Destruction or deterioration of thing necessary for performance 
(3) Destruction of unique goods
(4) Governmental order or regulation making performance illegal 
c) Literal impossibility: the thing promised simply can not be performed at all; “objective impossibility” 
(1) This rule would not serve to excuse a party merely because performance had come to be more difficult or expensive or because the K had lost its value to that party (“I can’t do it;” subjective imp.) 
d) See Taylor v Caldwell (Court excuses because performance impossible, D can no longer provide space to performances since the hall was destroyed in a fire)
2. Impracticability (possible, but not practical) 
a) Rest. §261
(1) Have to identify the event -> the non occurrence of the event was the assumption
(2) That assumption turns out to be wrong
(3) The event has to change the nature where performance becomes impracticable 
(4) An event the parties didn’t expect to happen under the K (an unforeseen event)
b) Elements: Burden of Proof is on the person wanting the obligation excused
(1) After the contract was made, an event occurred not by the fault of the parties, the nonoccurrence of which was a basic assumption of the contract made by both parties 
(a) Rest. § 261 cmt b: mere market shifts or financial inability do not usually affect discharge 
(2) Event renders the party’s performance “impracticable” (i.e., unduly burdensome; substantially frustrates a principal purpose) 
(a) Rest. § 261 cmt d: mere change in difficulty or expense (increased wages, price in raw materials, or construction costs), unless well beyond normal range, does not amount to impracticability since it’s the sort of risk that a fixed-price K is intended to cover [magnitude must be large]
(b) Want to argue that performance is commercially impracticable 
(3) Party seeking relief was not at fault in causing the occurrence 
(4) Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances)
(a) e.g., should have behaved differently or protected self contractually (adding a clause to avoid the risk of the potential event that causes impracticability). 
(5) Unless the language of the contract or the circumstances indicate duty should not be discharged
c) Note: successful impracticability cases remain rare because there needs to be a tremendous increase in performance (e.g., $5K to $65)
d) Note: foreseeability of the circumstance that occurred that makes the contract impractical plays an important role. → should be unforeseeable
e) UCC 2-615 (similar approach)
(1) not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid
(2) UCC 2-615 Note 7: Examples of unforeseen contingencies 
(a) The event that causes impracticability usually must be unforeseen or unforeseeable. 
(b) Market rises and falls are not enough
(c) War, embargo, local crop failure, unforeseen shutdown of major sources of supply
f) UCC Partial impossibility (2-615, 616)
(1) If all the elements of impossibility can be established as to that portion of the goods destroyed, the seller will not be in breach for failing to supply the destroyed portion. 
(2) The remaining portion must be offered to the customers of the seller in a pro-rata basis 
(3) If the buyer does not wish only a pro-rata amount of order, he may reject without incurring liability
g) Role of Foreseeability (frustration and impracticability) 
(1) Some cts: require a showing that an event was at least unforeseen, perhaps unforeseeable, at the time of K
(2) Some cts: any party who can foresee an adverse event has the burden of contracting for protections against it
(3) Most cts: relief under the doctrines should not be denied simply because the event may have been foreseeable 
(4) UCC: does not expressly impose an “unforeseeability” req. 
3. Frustration of purpose (key issue: defining contractual purpose; both parties must be aware of the specific purpose) 
a) The exchange called for by the K had lost all value to the D, because of a supervening change in extrinsic circumstances. 
b) See Krell (D agreed to pay P for a room overlooking King’s coronation, but the coronation was canceled. Ct held D was excused from payment.) 
c) Elements 
(1) After the contract was made, an event occurred, the nonoccurrence of which was a basic assumption of the contract made by both parties 
(2) Event substantially frustrates a principal purpose of party entering into contract (without any fault on the party)
(a) First must define what the purpose of the contract was. Person using the defense will make the purpose of the contract narrow → to establish why they cannot do it.
(b) i.e., Magnitude of frustration must be significant: how much purpose was frustrated? 
(c) If you have a narrow purpose for entering contract counter-party should be aware of that purpose for this doctrine to apply
(3) Party seeking relief was not at fault in causing the occurrence of the event 
(4) Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances)
(5)  Unless the language or the circumstances indicate otherwise
C. Roadmap: 
1. After the contract was made, an event occurred, the nonoccurrence of which was a basic assumption of the contract made by both parties
2.  Event 
a) renders the party’s performance “impracticable”
b)  substantially frustrates a principal purpose
3. Party seeking relief was not at fault in causing event 
4. Party seeking relief must not have borne the risk of the event occurring (either under the language of the contract or the surrounding circumstances) 
a) Force Majeure clauses 
D. Force Majeure clauses 
1. Restatement § 261 cmt c: contracts may expressly allocate risk of impracticability to one party  
2. Often parties will include a clause in their contract explicitly stating that upon the occurrence of certain events the parties agree that neither will have to perform.
a) These are commonly events that are outside the control of the parties and that could not have been avoided by exercise of due care.
b) e.g., acts of God, government orders, “by an event of force majeure” 
E. Remedies
1. Duty of performance might be excused
2. Not a basis for reformation
3. If one or both parties have partly performed, compensation for part performance is available in restitution (impracticability, frustration) 
F. Modification (of a pre existing executory contract) 
1. Pre-Existing Duty Rule (C/L) (barrier to enforcement of a K modification) 
a) Merely promising to perform an existing obligation will not serve as valid consideration for additional return compensation from the other party
(1) Cts accept even a small or modest alteration of performance to satisfy this rule 
2. Restatement § 89: Modification of Executory K (exception to pre-existing duty rule -> unforeseen circumstances -> fair and equitable modification) → no consideration is needed
a) A promise modifying a duty under a contract not fully performed on either side is binding 
(1) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or 
(2) irrevocability by statute
(a) e.g., firm offers
(3) Estoppel: to the extent that justice requires enforcement in view of material change of position in reliance on the promise.
(a) If there is a modification and one party relies on that modification to its detriment then that modification will be enforceable to the extent of the reliance
b) Note: a promise modifying a duty under a K not fully performed on either side is binding 
3. UCC § 2-209(1): An agreement modifying a contract ... needs no consideration to be binding (No Pre-existing Duty Rules) as long as it meets the test of good faith (legitimate commercial reason)
a) Preventing extorted/coercive modifications: duress defense and good faith (“gatekeepers”)
(1) Duress: modification was coerced; under economic duress (elements of improper threat needed) → voidable K
(2) GF: there must be a valid business/commercial reason
(a) The test of “good faith” between merchants or as against merchants includes “observance of reasonable commercial standards of fair dealing in the trade” ...
b) Other K defenses apply because it is an amendment to the K
c) Note: supplements the CL; departure->no consideration needed; safeguard->need to be in writing 
(1) Sub note: Parol Evidence has no effect on modifications 
d) Rationale: parties regularly modify agreements without having new consideration on both sides
4. Written Modifications 
a) Benefits from common law pre-existing duty rule (requiring consideration for modification): provides evidence that a modification took place Makes sure there is no extortion being committed 
(1) CL: allows oral modification (no oral modification clauses are often not enforceable)
b) UCC doesn’t require consideration for modification, but may require evidence in writing. 
(1) UCC 2-209(2) No Oral Modification clauses 
(a) No modifications valid, unless in writing (if K has no oral modification clause)
(2) Statute of Frauds will need to be satisfied if the sale of goods is over $500.00
c) UCC 2-209(4) Although an attempt at modification or rescission are not legitimate because of a no oral modification clause… it can operate as a waiver (therefore the contract would not be breached because performance was waived)
(1) Remember, waivers may be retracted by reasonable notification by the other party that strict performance will be required, unless the retraction would be unjust in view of a material change of position in reliance on the waiver. 
d) UCC 2-209(5): A waiver may be retracted by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver
XV. RIGHTS AND DUTIES OF THIRD PARTIES: 
A. Rights of Third Parties as Contract Beneficiaries 
1. Third Parties and Beneficiaries (I believe our class focus was those not parties to the K)

2. The general rule is that a contract operates to confer rights and impose duties only on the parties to the contract and on no other person. However, two important exceptions exist: 
(1) Right = get money and Duty = give car; Right = get car and Duty = give money
b) (1) contractual rights involving third-party beneficiaries, and 
(1) the original contract will confer the rights and duties on the third party
c) (2) contractual rights or duties that are transferred to third parties
(1) the original contract does not confer any rights or obligations on the third party, but subsequently one of the parties has sought to transfer his rights and/or duties under the contract to a third party (i.e., assignment of rights, delegation of duties)
3. Only “intended beneficiaries” may sue
a) Creditor Beneficiary: where performance of the promisor would satisfy an actual or supposed asserted duty of the promisee to the beneficiary 
b) Done Beneficiary: promisee’s intention was to make a gift to the P third party (like the Lotto ticket?) 
B. Assignment and Delegation of Contractual Rights and Duties (obligor–obligee) 
1. A contractual right is the ability to require the other party to perform or pay damages. 
2. A contractual duty is the performance that is owed under the contract.
3. Restatement § 317 - Assignment of Rights (assignor–assignee)
a)  When a party to an existing contract transfers to a third person her rights under the contract. (do not render performance to me; but render the performance to a third party.)
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4. Legal Effects of Assignment 
a) Once an obligor receives notice of an effective assignment of rights, performance must be rendered to assignee and payment/performance to assignor will not defeat the assignee’s rights. 
b) Assignee takes the rights subject to any conditions and defenses that the obligor may have against the assignor arising out of the contract.
(1)  assignee “stands in the shoes” of the assignor vis-à-vis the obligor
c) NOTE: do not need consideration; assigner can not change his mind;
(1) assignments must be fairly clear and show a clear relinquishment of the right completely–can not retract it; unconditional 
5. Ability to assign contract rights (Rest. § 317(2); UCC § 2-210(2))
a) A contractual right can be assigned unless the assignment... 
(1) conflicts with a statute or public policy 
(a) Assignment of wages  
(b) Pre-judgment tort claims 
(2) would have a material adverse effect on the other party
(a)  e.g., materially change the duty of the obligor, increase burden or risk imposed on obligor
(b) e.g., Babysitting -> taking care of my own kids is materially different than taking care of my neighbor’s kids
(3) is validly precluded by contract
(a)  contractual restrictions on assignment must be clearly expressed and are narrowly construed. Rest. § 322; UCC § 2-210(3)
(b) Anti-assignment clause (cts are generally friendly towards)
(i) E.g., can not assign/transfer without first obtaining consent
6. Rest. § 318: delegation of duties
a) e.g., P (obligor) provides a service (painting) to D (obligee). P (delegator) delegates the duty owed (paint house) to 3rd party (delegate). 
b) When a contract imposes on an individual the duty of personal service, that duty is almost always regarded as inherently undeletable, unless the obligee assents 
c) NOTE: does not have to be in writing
7. Assignment and Delegation – Rest. § 328; UCC § 2-210(5)
a)  Often, a party will both assign and delegate
(1)  i.e., transfer her rights to a third person and appoint that person to perform that party’s duties. 
(2) Language of general contract assignment is interpreted to mean both assignment of rights and delegation of duties unless circumstances indicate otherwise. 
(a) e.g., assign “the contract” or “all my rights under the contract” Sometimes there will be just one or the other.
8. Rest. § 318; UCC § 2-210(1) - When is delegation not permissible
a)  Obligee has substantial interest in having the original obligor perform the duty
(1) Contract involves “personal services”
(a) Factors:  Is contract predicated on... a particular attribute, skill or talent of obligor relevant to performance, trust and confidence that obligee has placed on obligor
(b) e.g., Da Vanci painting my portrait versus some yahoo 
b) Delegation is contrary to K terms
(1) e.g., requirement of consent (courts are more lenient to stop delegations than assignments)
9. Effect of Delegation/assignment 
a) Obligor cannot free itself from liability to obligee by delegation of duties.
(1) Need consent of obligee (to free self from liability)
(a) Novation: 3 party agreement where delegate assumes duty of obligor and assumption is accepted by obligee (completely different agreement)
(2) Otherwise, performance by delegate of the transferred duties discharges delegating party
(3) “Once obligor received notice of an effective assignment of rights, performance must be rendered to the assignee and payment to the assignor will not defeat the assignee’s rights” 
10. UCC§ 2-210(1): Delegation of Performance; Assignment of Rights (allows delegation generally)
a) A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having his original promisor perform or control the acts required by the contract. 
b) No delegation of performance relieves the party delegating of any duty to perform or any liability for breach.
XVI. EXPECTATION DAMAGES: 
Parties are likely to settle before getting to this point or damages small or uncertain. 
A. Defining Expectation Interest: 
1. Expectation Interest: gain the plaintiff would have gotten if contract fully performed, as promised by both parties. (aka “benefit of bargain”). 
2. P entitled to compensation (Principles applies to ALL damages):
a) Losses flowing from the breach:
b)  which are proven to a reasonable certainty; and
(1) Speculative not entitled no compensation. 
c) were within contemplation of the parties when the contract was made. 
(1) GOAL: Put the non-breaching party back in the position that it would be if one party did not breach
(2) Foreseeability Note: any harm that flows from breach will be foreseeable; special circumstances -> breaching party known or should have known at the time of contracting (notice)
B. Evidence must be sufficient to (have the burden to prove): 
1. Persuade factfinder that the loss is more likely to have occurred than not (preponderance of evidence)
2. Must give factfinder enough basis for calculating damages
C. Types of Damages: 
1. Direct damage: direct loss in value from party’s nonperformance. 
2. Incidental damage: additional costs incurred after the breach in a reasonable attempt to avoid loss, even if the attempt is unsuccessful. 
a) E.g., paying a broker fee to obtain substitute. 
3. Consequential damage: items as injury to person or property caused by breach. 
a) E.g., services furnished to the injured party are defective and cause damage to that party’s property, that loss is recoverable. 
D. RULE FOR EXPECTATION: Allowed ONLY IF: (1) causation (between breach and damages felt) (2) reasonably foreseen by breaching party; (3) can be measured with reasonably certainty; (4) duty to mitigate damages upheld. (burden of proof defendant). 
a) (1) / (2) → any damages flowing from the breach; or if there is a special situation then notice must be given to the breaching party at the time of the contract what type of damages would occur if there is a breach
b) (3) Damages cannot be speculative 
E. Computing the Value of Plaintiff’s Expectation: 
1. General measure of expectation damages = Loss in value + other loss - cost avoided- loss avoided 
a) Loss in value: the difference in value between what should have been received and the value of what, if anything was received. 
(1) Look at non-performance from perspective of non-breaching party. 
b) Other loss: e.g., incidental and consequential damages
(1) Look at non-performance from perspective of non-breaching party. 
c) Cost avoided: any saving on expenditures the non-breaching party would have otherwise incurred
d) Loss avoided: any loss avoided by salvaging or reallocating resources that otherwise would have been devoted to performance of the contract. 
2. Alternative Measures of Damages (expectation damages articulated differently: some cts use): 
a) Cost of Replacement (Lukaszewski)
(1) Employment: Cost of replacing employment (differing salaries + incidental costs) - contract price
(a) No liquid market for employees to do FMV
b) Market value minus contract price (Crabby’s) Purchase Price - FMV on date of breach 
c) Specific Performance (ct ordered)
(1) Have to do what you promised; some cases this is favored: land deals -> handing title over
3. Real Estate Contracts: difference between the contract price and the market price at the time of breach (e.g., Crabby’s)Purchase Price - FMV on date of breach
a) Estimating FMV: 
(1) Expert (appraiser) testimony
(2) Subsequent resale of the property (sale must be an arm’s length transaction)
(a) Problems: 
(i) Remoteness in time 
(a) e.g., sometimes too much time has passed FMV changes. Resale needs to be close in time. 
(ii) Sale not result of arm’s length transaction
(a) Distress sales, prices lower.  
b) American Standard v Schectman (The K was to destroy, remove debris from the plot of land. Some parts of the performance were harder and more expensive. D argued that P sold land close to FMV, despite them not finishing the performance. Measurement in damages in dispute; cost to complete ($90K) vs difference in FMV ($3K)) 
(1) Generally, in this context, damages are measured by cost to complete performance rather than the difference in market value (Recall Jacobs and Youngs), except when acting in Good Faith or economic waste 
(a) In American, GF absent because D didn’t perform because of cost
(2) English rule: where seller is in breach, courts restrict purchaser’s restitution to only payments made on purchase price, UNLESS seller acted in bad faith. 
(3) American rule: award expectation damages for any unexcused failure to convey (regardless of good vs. bad faith)
4. Construction Contracts, breach by owner: the builder’s expected net profit on the entire contract plus the builders unreimbursed expenses at the time of breach (e.g., Case 1).  Builder’s expected profit + Unreimbursed expenses. 
5. Construction Contracts, breach by construction company 
a) cost of completion (American) OR difference in FMV
F. Restrictions on the Recovery of Expectation Damages: 
1. Mitigation of Damages: Burden of Proof on the breaching party (D)
a) Duty to Mitigate: party must not aggravate damages arising from the breach and is only entitled to damages incurred prior to repudiation.  (Rest. 350, Rockingham County v. Luten Bridge Co.) 
(1) The party could have and should have mitigated the damages; and (2) the non-breaching party DID NOT mitigate
b) e.g., Employee only need to mitigate alternative work that is substantially similar to the position lost.  
(1) Not required to accept employment in inferior rank or position. (do not have to mitigate if it would cause undue risk, burden, or humiliation)
(a) P takes another job → amounts earned from job offsets recoverable damages. 
(2) i.e., Were there no reasonable alternatives available? (P would argue there was nothing she could do to mitigate) 
(3) See Maness (Defining comparable employment: was the job of the same level, geography factor-> available job too far?, “step-down” in professional development?)
c) Mitigation in UCC: 
(1) Mitigation principal applies to UCC: 
(a) Although no provision imposing, general principle of mitigation to be limited to compensation (good faith argument). 
(b) E.g., buyer not entitled to consequential damages unless loss could not have been reasonably prevented by making “cover” or substitute contract. 
(2) Lost Volume Sellers (Rest. 350): 
(a) Duty to mitigate does not apply to lost volume sellers. 
(b) Lost Volume Damages: provides damages with net-profit that he has lost as a result of the breach.  Plaintiff must prove: 
(i) Possessed the capacity to make additional sale.
(ii) Additional sale is profitable.
(iii) Probably would have made additional sale absent breach.
(c) Jetz Service Co. v. Salina Properties: Jetz (plaintiff) agreed to lease laundry equipment to defendant.  Defendant disconnected and replaced with their own. Jetz leased some of these machines to Kansas City.  The court held that Jetz is a lost-volume seller. Jetz has several warehouses in which there are other machines available for lease. Jetz could have fulfilled the Kansas City lease while maintaining the Salina lease. Because Jetz was a lost-volume seller, Jetz was not required to mitigate damages. Jetz, no duty to mitigate, could have made “cover” by leasing to others.
d) Mitigation in Real Estate: 
(1) Traditional rule in real estate leases: landlord does not have a duty to mitigate damages after tenant’s breach (i.e., can recover remaining months under lessee without having to seek alternative lessee).  (NY still follows). 
(a) Most jdx, by decision or statute adopted the position that in the event of tenant’s abandonment having a “duty to mitigate.”
e) Mitigation vs. Additional Contracts: 
(1) For the breaching party to obtain a deduction of its damage liability from income received from plaintiff from another contract, they must show the other contract was a mitigating contract (question of fact/contract that plaintiff was able to perform only because defendant’s breach freed the plaintiff from the obligation of original contract). 
(a) Plaintiff has the right to profit from an additional contract (e.g., Jetz), and defendant has no right of deduction. 
(b) e.g., Employment case: whatever earned from an incomparable job will offset 
(2) Additional Contract: If the nonbreaching could have performed both contracts, the second contract will not be considered a mitigating one. 
(a) Factors: capacity of the non-breaching party to perform (time, ability) and the nature of the work to be done
G. Nonrecoverable Damages: 
1. Attorneys Fees: 
a) Exceptions: 
(1) Agreement, contract provision, or statute may provide 
2. Damages for Mental Distress: 
a) Exceptions: 
(1) Breached caused bodily harm 
(a) E.g., surgeon promised to enhance appearance of plaintiff's nose; damages for emotional distress recoverable when operation disfigured nose. 
(2) Breach where distress particularly likely to result
(a) E.g., contracts of carriers and innkeepers with passengers and guests; dealing with dead bodies; delivering messages of death.  
3. Punitive Damages: 
a) Exceptions: 
(1) Bad faith denial of insurance coverage 
(2) Unless the conduct constituting the breach is also a tort for which punitive damages are recoverable. 
H. Limits on Liability Clauses: 
1. Enforceability of LoL:
a) Generally courts disfavor these limitations in the context of consumer contracts and personal injury.
b) OK in commercial contracts involving parties processing relatively equal bargaining power.
c) Make certain that the clause clearly and unambiguously expresses the parties' intent in limiting liability.
d) Note clause was subject of negotiation and pricing.
e) Ensure LoL clause appears in a conspicuous manner (capitalized or bold as is required) to avoid claims of procedural unconscionability. 
XVII. ALTERNATIVES TO EXPECTATION DAMAGES: 
A. Reliance Damages: 
1. Promisee' interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position he would have been in had the contract had been made  (as happy as he would have been if he would've never entered into the contract… “turning back the clock”). 
a) In contrast to expectation damages where the expectation is that the contract was fully performed. 
b) Includes: 
(1) Expenditures made in preparation of performance (-) losses party would have suffered if the contract had been performed 
2. Limitations on Reliance Damages: 
a) Losing contract:
(1) Recovery upset by “any loss” that the party in breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.
(a) Defendant has burden of proof of showing contract would have been a losing one for plaintiff. 
b) Causation, Foreseeability, Reasonable Certainty: 
(1) Apply to any kind of damage. But less of a hurdle in reliance damages because you just look at receipts. 
c) Duty to Mitigate. 
3. Note: Courts may not allow a party to recover for reliance costs incurred before the contract was made. 
4. Note: Foregone opportunities: Sometimes the plaintiff can obtain reliance damages from the gains the plaintiff would have made had she not relied on the promise of the defendant. 
a) E.g., promissory estoppel.
5. Note: A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce by enforcement of the promise. The remedy granted for breach may be limited as justice requires. 
a) Relief may be limited to restitution or extent of promisee’s reliance. 
(1) Minn. courts (Grousse precedent): can be limited to out-of-pocket expenses. 
B. Restitutionary Damages:
1. Promisee's interest in having restored to him any benefit that he conferred on the other party.
a) NOTE: it does not matter if it was a losing contract (this would not reduce the damages). 
2. Methods of Valuing Restitution:
The court has discretion on choosing depending on which is most just: 
a) Cost avoided:
(1) FMV of benefits received by how much it would have cost the benefited party to hire a reasonable person in the same line of work to provide the same benefits. 
b) Net Benefit Method:
(1) Difference in the FMV of benefited party’s property (or net worth) before and after the actions of the aggrieved party. 
c) Non-breaching party seeking: most generous recovery. 
d) Breaching party seeking: least generous recovery. 
3. Market-Value Restitution: 
a) The reasonable value of performance; and recovery is undiminished by any loss which would have been incurred by complete performance. 
b) The contract price does not necessarily measure the value of performance or limit recovery. 
(1) E.g., FMV of services at the time and place the services were rendered.  (could have been more than og contract price.)
4. Restitution For Breaching Party: 
a) Modern: Party in breach entitled for restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by its own breach. 
(1) Party not entitled if the value of the performance as liquidated damages is reasonable.  
(2) Restatement: Recovery should be limited to the lesser of either: 
(a) The value of benefit conferred 
(b) The defendant’s increase in wealth. 
(c) Not allowed to recover more than a ratable portion. 
(3) JDX Split: Minority does not agree (breaching parties can not recover restitution damages) (e.g., NY & MASS). 
b)  Lancellotti v. Thomas: P agreed to pay restaurant business from D and rent premises. P paid $25k for business and to build an addition.  D ended up constructing additions themselves after problems.  P discontinued operating business and had not paid rent, D began running business themselves. P seek return of $25k, but conceded he owed rent.  The court held the breaching party entitled to restitution of amounts paid under contract, minus damages or loss suffered by the nonbreaching party. Cited restatement saying entitled to recover for the nonbreaching party in excess of the loss caused by his breach. Recovery should be “reasonable in the light of anticipated or actual loss caused by the breach party and the difficulties of proof of loss.” Lower court never considered if D could prove their loss. Cases remanded. 
5. Restitution When Contract is Voidable: 
a) If voidable on the ground of lack of capacity, mistake, misrepresentation, duress, undue influence or abuse of fiduciary relation, party is entitled to any benefit he has conferred by way of part performance or reliance. 
6. Impracticability, Frustration, Non-Occurrence of Condition or Disclaimer: 
a) If party’s duty does not arise from the above, party is entitled to restitution for benefit by way of part performance or reliance. 
7. Mutual Restitution Requirement: 
a) Aggrieved party seeking restitution for benefits conferred to the other party must return whatever benefits he has received from the other party. 
8.  Exceptions to Restitution: 
a) No right to restitution when the non-breaching/injured party has done everything it has to do in the contract and the breaching party has done everything except paying. (entitled to the K price - right to rest. § 373)
C. Specific Performance: 
1. The court may order: 
a) SP of a contract duty (do what you have to do under the contract):
b) An injunction against breach of a contract duty (do not do it because you will be breaching the contract):
2. Court has wide discretion in determining whether or not to grant such relief.
3. Not preferred type of remedy, because money damages preferred/easier to estimate.  Not common. 
4. When will Courts Grant SP (ALL THREE REQUIRED): 
a) Damages are inadequate:
(1) Hard to estimate:
(a) E.g., unique items, pieces of art, covenant not to compete 
(2) Procuring a suitable substitute/alternative performance:
(a) E.g., A contracts to sell to B, 1,000 shares of stock for Corp. X. A repudiates for specific performance. Other shares of X corp. X are not readily available and B will suffer uncertain loss. SP may be granted. If other shares are readily available, even if higher price, SP would be refused.  
(i) Close company not open to company 
(ii) Not clear is a non-breaching party in the same position he was hoping to be. 
(3) Likelihood that award of damages will not be collected 
(4) Inadequacy of Legal Remedy: 
(a) Subject matter of the contract is unique
(i) E.g., real property, heirlooms, works of art, other one-of-kind objects, certain intangibles not available on the market such as patents, closely held stock, etc. 
(b) SP available to both buyers and sellers; though not common for sellers. 
b) No Undue Practical Limitations on Court’s ability to grant relief: 
(1) Supervising the performance under court order is easy.  Court does not want parties to come back to the court to complain about each other. (supervisory order)
(2) Actions that require very little discretion and are straightforward: 
(a) E.g., hand over that title, sign that diploma. 
(3) Court Limitations: 
(a) Court will never issue an order when it comes to building a house.  
(b) Same with more personal services that require discretion from the party performing. 
(i) E.g., Court would have to tell someone who doesn't want to do an action for someone else to do it or the result will be undesirable.  Reir Broadcasting Company/ Rest. 376. (if you order coach to do an interview, he could do a poor job)
(c) Cts hesitant to order specific performance for an affirmative action (e.g. service) because it’s like involuntary servitude.
(d) Injunction to force not do so something IS NOT the same as when you are indirectly forcing someone to not do something 
c) Grant of Relief is Not Unfair:
(1) Why is the breaching party not performing?
(a) Any  justification for breach→ NO SP. 
(b) Unreasonable hardship/loss to the party in breach. → NO SP
(i) E.g., seller’s health had declined significantly due to no fault of his own. 
5. UCC Specific Performance: 
a) SP “may’ be decreed for a buyer where the goods are “unique” or “in other proper circumstances” 2-716
(1) Comparable provision of sellers, 2-709 (1)(b), allows goods to be forced on the buyer when goods are not reasonably subject to resale. 
(a) If goods are readily available on the market, SP will almost certainly be denied.  
(i) Court will just assess damages by comparing prices in these situations (how much you paid - how much you will in the contract). 
(b) E.g., buyer asks seller for a custom made statue of themselves.
b) If the Seller says he doesn’t want goods and tells the court to tell the buyer to give back money and take back goods. Courts will unlikely grant SP, because sellers can sell goods to somebody else. (e.g., apples, etc). 
6. Contracts for Personal Service or Supervision: 
a) A promise to render PS will not be specifically enforced. 
b) A promise to render PS exclusively to one employer not enforced if performance is undesirable. 
c) Some courts may enjoin an employee from working for another employer based on implied promise of express exclusivity clause. 
d) Courts will deny request if PS are not specific, unique, or unusual: 
(1) E.g., athletes, artists, media personalities. 
(2) Plaintiffs can hire a substitute performer and recover damages from the defendant. 
D. Agreed Remedies (aka, “Liquidated Damages
”):
1. Damages that the parties have agreed to beforehand, by adding provision of damages in case of breach. 
2. Reasons Parties Agree Damages in Advance: 
a) Easier and more efficient to obtain relief
(1) Especially for  contracts involving a venture or transaction that is speculative. Avoids issues of foreseeability, reasonable certainty, mitigation. 
b) Helps parties predict costs of breaching
c) Facilitates negotiated settlement of disputes rather than costly and uncertain litigation. 
3. Traditional Test to Determine Enforcement of Clauses
:

 
a) (1) the damages to be anticipated from the breach must be uncertain in amount or difficult to prove; 
b) (2) the parties must have intended the clause to liquidate damages rather than operate as a penalty; and 
c) (3) the amount set in the agreement must be a reasonable forecast of just compensation for the harm flowing from the breach. 
4. Restatement Test: 
a) Greater difficulty either proving that (1) loss occurred or (2)establishing its amount with requisite certainty → wider range → more reasonable. 
(1) E.g., clause in hotel licensing agreement enforceable in light of difficulty estimating future profitability of hotel at the time contract was made. 
5. Barrie School Test (Majority): 
a) Many courts presume a liquidated damage clause is enforceable.  → burden of proof of party seeking to invalidate provision. 
b) JDX Split: 
(1) Perspective View: judged at the time contract was made (majority)
(2) Dually: when contract was made and after the breach 
c) Valid clause → No duty to mitigate. 
(1) Dissent disagrees. 
6. (Generally LD Cl. are enforceable) Exceptions: 
a) If the court finds the provision to be in penalty (not intended as reasonable forecast, but to punish/impose liability on breaching party beyond actual loss) → unenforceable → calculate damages (expectation, reliance, etc.)
(1) How to assess penalty
: 
(a) Amount of liquidated damages compared to a reasonable estimate of what they were or would be at time of contract was made.
(b) Damages need to be related/linked somehow. 
b)  Term fixing large liquidated damages → unenforceable on public policy grounds (we want people to be able to breach contracts.)
c) Some courts hold that an otherwise good clause should be denied enforcement where nonbreaching party suffers no actual harm. 
7. Note - Consumer Contracts (Barrie considered “Commercial”):
a) Specific state statutes regulates LD in “layaway sales”
b) CA: special rules limit enforceability of clauses for consumer contracts involving goods or services obtained for personal, family, household purposes in residential leases. 
8. Note - Construction Contracts: 
a) LD in the event of delay completion common in construction contracts.  Usually enforceable in light of intangible and tangible injury that may result from delays. 
(1) Typically measure: amount recovered daily or weekly rate. 
9. Note - Employment Contracts: 
a) LD clauses apply in breach of employee, must survive penalty test. 
b) LD clause may provide remedy for employee. 
(1) E.g., Wassenar - LD clause stated fulfilling financial obligation for 3 years. Employee discharged at 21 months before expiration of contract. Court held employee entitled to full compensation for remaining 3 years (with no deduction from other job.) Court reasoned standard measure of damages did not compensate for consequential damages such as harm to reputation and emotional distress, thus clause upheld as reasonable forecast of uncertain damages. 
10. Note - Real Estate Contracts & SP: 
a) Typically requires an “earnest money” deposit  & retention of it in case of breach. 
b) JDX Split: 
(1) Many courts do not allow breaching purchasers or recover. 
(2) Other courts treat such provisions as LD clauses subject to judicial scrutiny. 
(a) JDX split on LD clause & SP: 
(i) LD clause will not bar SP
(ii) LD clause does bar for SP based on clear intent of parties. 
E. Buyers’ and Sellers’ Remedies Under the UCC 
F. When Seller Breaches (Buyer Remedies) → Seller fails to make delivery, repudiates the contract, seller delivers non-conforming goods (C/L would need to look at whether there was substantial performance / if the breach was material)
1. Buyer rightfully rejects goods / Buyer Justifiably Revokes Acceptance
a) Perfect Tender Rule (no substantial performance in UCC)
(1) Buyer is entitled to perfect tender and can reject goods that fail to confirm in any respect to the contract
(a) Buyer must act promptly to reject (inform seller of rejection) or it will be deemed an acceptance
(2) Exceptions:
(a) Installment Contracts: Rejecting one delivery in an installment contract that is non-conforming will not terminate the contract
(b) Curing: If there is enough time under the contract a seller can always cure the breach. 
(i) Seller must notify buyer that they will cure and make a timely conforming delivery.
b) Right to Reject (Still subject to good faith, must be proper grounds for rejection)
(a) Buyer cannot reject goods for some minor or trivial non-conformity 

(b) i.e., buyer just wants to get out of the deal → requires factual analysis to see why buyer is rejecting
c) Revocation of Acceptance: Buyer is entitled to revoke acceptance if (a) non-conformity has not been cured or (b) non-conformity was difficult to have discovered before
(1) Nonconformity must be “substantial”
(2) Revocation must occur within a reasonable time after the buyer discovers or should have discovered grounds for it
(3) There has been no change in the conditions of the goods unless caused by their own defects
(4) Notice must be given to the seller
2. Damages recoverable by the buyer
a) Direct Damages “Cover”: Buyer may cover by making in good faith and without reasonable delay any reasonable purchase or contract for substitute goods
(1) Buyer recovers: (Cover Price - Contract Price) + incidental and consequential damages
b) Market Damages: If buyer is unable to cover, chooses not to cover, or did not act reasonably recover.
(1) Buyer Recovers: (Market Price - Contract Price) + any incidental and consequential damages - any expenses saved because of seller’s breach
(a) Market Price: Look at Market Price of the goods at the time buyer learned of the breach.
c) Incidental and Consequential Damages
(1) Same limitations of C/L (causation, reasonable certainty, foreseeability, mitigation -- no damages recovered that would have been reasonably prevented by cover)
d) Specific Performance:
(1) Court may order specific performance when the goods to be purchased were “unique” or “in other proper circumstances”
(a) i.e., it would be unreasonably burdensome to require buyer to look for and acquire a substitute
(b) If the goods are readily available on market, specific performance will almost certainly be denied
e) Liquidated Damages
(1) Damages may be provided by the contract but only at the amount which is reasonable in light of the anticipated or actual harm caused by breach
(a) Liquidated damages seen as being a penalty for breach will be void.
3. If Buyer Accepts non-conforming goods (buyer keeps them instead of canceling the contract)
a) Options for how Goods are Accepted:
(1) After a reasonable opportunity to inspect, buyer tells seller that goods are conforming or will take them despite non-conformity 
(2) Buyer fails to make an effective rejection after having had a reasonable opportunity to inspect
(3) Buyer takes actions inconsistent with seller’s ownership (altering or modifying the goods, trying to sell on the market(
b) Buyer's Damages:
(1) Buyer must give notice of the deficiency within a reasonable time to preserve the right to collect remedy.
(2) Damages will be rewarded based on loss suffered
(3) For a breach of warranty, damages are “difference the value goods would have had if they had been as warranted and the value of the goods at the time and place of acceptance.
G. Basically loss of value
H. When Buyer Breaches (Seller Remedies) → Buyer wrongfully rejects, buyer wrongfully revokes acceptance, buyer repudiates, buyer fails to make a payment due on or before delivery (gives seller right to cancel contract because total breach)
1. NOTE: failure to pay the price after delivery will not give seller right to cancel contract; but can recover the price (similar to specific performance)
2. Seller’s Damages when goods have not been accepted by the buyer
a) Seller’s Resale (private or public)
(1) Resale Price - Contract Price 
(2) LIMITATIONS:
(a) Seller must give notice to buyer that a resale will happen and must act in good faith and in a commercially reasonable manner (no sham resales)
(b) Private Sales (broker): seller must give buyer reasonable notice of intention to resale
(c) Public Sales (auction): seller must give buyer reasonable notice of time and place of sale
b) Market Damages: if seller has not resold the goods, or did not conform with GF required when reselling
(1) Seller Recovers (K - Market Price at the time and place delivery was to be)
c) Lost Profits
(1) Seller can recover his profit if resale or market damages are not adequate to put the seller in as good as a position as if performance would have been completed
(a) Seller allowed to recover lost profit when seller can show it was a “lost volume seller”
d) Recovery of Contract Price:
(1) Wheen goods have been accepted; goods have been lost or damaged within a commercially reasonable time after risk of loss has passed to buyer (i.e.. gives good to shipper and sinks while delivering to buyer); seller is unable to sell the rejected but conforming goods after reasonable efforts
e) Incidental and Consequential Damages: Recoverable (for other purposes, but courts are split if consequential damages are recoverable)
f) Liquidated damages
(1) Recoverable subject to limitations 
XVIII. CONTRACTS GENERALLY
A. What is a Contract (Rest. 1)
1. Bilateral: A promise or set of promises for the breach of which the law gives a remedy.
2. Unilateral: Or the performance of which the law in some way recognizes 
a) Contract in which performance is based on the wish, will, or pleasure of one of the parties 
B. How is a Contract formed (Rest. 17)
1. Requires a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.
a) A bargain is an agreement to exchange promises or to exchange a promise for performance, or to exchange performances.
C. Why are Contracts valuable?
1. They are enforced (we know the court will protect them) → enforceable because its good to enter into the contract they are financially beneficial to the party.
XIX. EXPECTATION DAMAGES HYPOS/CASES: 
A. Kermit Hypo: 
1. (1) Fozzie contracts to buy Kermit’s car for $10,000 (assume a writing satisfies SOF). (2) Next day, Fozzie calls Kermit and backs out (assume no defense) (3) Kermit places a new ad (which costs him $100) (4) he then finds a new buyer for the car for $9,000. 
2. What are Kermit’s Expectation Damages?
	Loss in Value: 
	$10,000 (nothing from Fozzie)

	· Other Loss: 
	$100 (incidental from ad)

	· Cost Avoided: 
	$0 (nothing in facts)

	· Loss Avoided: 
	$9,000 (new buyer)

	Damages (Total): 
	$1,100


B. Case 2 Hypo (KCP 878-79):
1. Employer hires employees under a two-year employment contract for a salary of $50,000 per year, payable in installments at the end of each month. (2) Six months after the employee starts work, the employer wrongfully discharges her. (3) The employee looks for work for the three months, but is unable to find a job. (4) Finally she hires an employment agency, paying it a fee of $1,000.  (5) Three months later she obtains a job (similar to the one from which she was fired) paying $45,000. 
2. What are her expectations for damages?
	Loss in Value: 
	$100k - $25k = $75k

	· Other Loss: 
	$1k (agency hired)

	· Cost Avoided: 
	$0

	· Loss Avoided: 
	$45k (mitigated w/ employment)

	Damages (Total): 
	$31k


C. Case 1 Hypo (KCP 878-79):
1. (1) Owner hires a builder to construct a building for total price of $200,000. The estimated total cost of construction is $180,000. (2) The owner breaches by unjustifiably terminating the contract when the work is partly done. At the time of termination, the owner has paid the builder $70,000 for work done, and the builder has spent a total of $95,000 for labor and materials (some of which are incorporated in the partially completed building). (3)After the owner’s breach, the builder is able to resell $10,000 of materials purchased for the project. 
2. What was the builder trying to get from the owner?
	Loss in Value: 
	$200k - $70k = $130k

	· Other Loss: 
	$0

	· Cost Avoided: 
	$180k - $95k = $85k

	· Loss Avoided: 
	$110k

	Damages (Total): 
	$35k


D. Crabby’s, Inc. v. Hamilton (GOOD CASE FOR STEPS ON EXAM):
1. Was there an enforceable contract between Crabby’s and Hamilton’s? Yes. 
2. What were the terms of the agreement? Duties? Conditions? 
a) Seller is supposed to give title, buyer is supposed to give money. 
3. Did Hamilton breach the agreement?
a) Buyer said provision in the agreement allows him to walk out, if condition was met. Condition was not met. 
4. If there is breach, what are the damages?
a) Yes, none performance not justified. 
5. What is the seller’s measure of (direct) damages for a buyer’s breach of contract for the sale of real estate property?
a) Purchase price - FMV on date of breach. 
Optional Problem List:
1. Class 2 Offer and Acceptance in Bilateral Contracts: Bilateral Contracts Practice Hypos
2. Class 3 Offer and Acceptance in Unilateral Contracts: Additional Offer & Acceptance Hypos
3. Class 4 Postopned Bargaining and the Indefiniteness Doctrine: Problem 2-2 (KCP 98-99) and Additional Postponed Bargaining Problem
4. Class 6: Consideration Cont’: Practice Consideration Hypos
5. Class 8: Contract Formation Under Article 2 of the UCC “Battle of Forms” (cont.’): Blum-Bushaw Problems 6.2-6.4(BSP), KCP Problem 2-6(a), Additional BoF Problems. Practice BoF Multiple Choices
6. Class 10: Promissory Estoppel: Promissory Estoppel Practice MC
7. Class 11 Pre-acceptance reliance, Option Contracts & Offeree Reliance: Promissory Estoppel Practice Problems
8. Class 12: Pre-acceptance reliance: Pre-Contractual Liability and Firm Offers under the UCC: Practice UCC 2-205 MC Questions(BSP); Problem 3-3(KCP 296 - Ignore Canada Reference)
9. Class 13: Restitution: Unjust Enrichment Practice Hypos
10. Class 14: Promissory Restitution: Problem 3-4 (KCP 340-41)
11. Class 16: The Sale of Goods Statute of Frauds: UCC 2-201: SoF Practice Questions
12. Class 18/19: The Parol Evidence Rule: PER Practice Hypo; UCC PER Practice Problem
13. PRACTICE MULTIPLE CHOICE / ESSAY Questions / Review Past Essays 


1. Unilateral Contact (substantial performance) 
a. Rest. doesnt mention “substantial”
b. The case doesn’t (specific acts that can be seen as preparing vs commencing) 
c. Don’t worry about it -> go by restatement rule 
2. No other reason for doing that act → counts as performance?
a. Preparation for performance vs performance → room for argument 
3. Conditional promises are fine for consideration
a. As long as the person making the promise is not retaining full discretion on whether or not the person will have to live up to that performance 
b. “I'll buy your house in a week, if I still like it” → not a promise; no commitment 
4. Parol Evidence Integration
a. Can be any evidence that can be used to show completeness 
b. Other evidence outside of that can also be considered (modern approach) 
c. UCC 2-202(b)
i. Partial integration
1. Any evidence 
5. UCC 2-207
a. No notification of objection to additional terms? 
i. Direct notification to let other party know to object to the terms 
6.  Mailbox Rule
i. Answers: When is acceptance or rejection effective? 
ii. When things are being mailed (there is a lag of time) → mailbox comes into play
iii. Acceptances are effective on dispatch (offeror cannot revoke the offer) (even if haven't received it yet) 
b. How to implicitly? 
i. Don’t worry too much 
ii. When you “contract” around it (offeror has full control over this) 
iii. Either way for option contracts
1. Acceptance is upon receipt (for the underlying K) 
2. Offeree is protected via irrevocability 
7. 2-207 also applies
a. When party reaches a verbal agreement and one party sends a written confirmation. How do we treat that written confirmation? Not two forms.
8. Statute of Frauds:
a. Analysis would go after you discuss contract formation; doesnt fit in contract interpretation; 
9. Offer Irrevocability:
a. All C/L ones apply; but also have the Firm offer rules → if doesnt apply can revert back to C/L
b. Agreement to agree → not binding under Common Law; might not be binding in UCC either b/c its not an agreement 
i. In UCC context, courts are supposed to do their best to find a contract.
10. Option Contracts:
a. Termination of 
11. UCC: Mutual Assent - offer and acceptance
a. Acceptance doesnt have to exactly match the offer
12. Letter of Intent
a. Usually seen as an agreement in principle as to the major terms of the transaction
b. But, not an enforceable contract yet
c. Shows parties have an overall understanding to put final touches on the deal 
d. Not the case that they have a binding contract until reach a final agreement
i. Context matters
ii. Way the letters are seen → agreed enough to start spending money on lawyers, etc. to finalize the deal
13. Pre-Existing Duty:
a. Agreeing to do something you already had to do is not a consideration
Cases:
1. Kirksey (No contract because of no Consideration Example)
a. There is no contract because there is no consideration. Not sure if moving is a detriment (could be a condition for a gift or not really even a detriment). Additionally, it does not seem that the promisor received anything, a benefit, or that he was induced by the promise to move. 
b. If there was a real benefit for her moving, i.e. the person offering for them to move to his place would be able to get more land, then the move would have induced him.
2. Harvey (Promissory Estoppel found on an implied promise Example)
a. Implied promise found even if the promise was vague in words. Because by his actions/conduct, securing the permit/helping build the house, it looked like there was a promise. Vague words with conduct, why else would Dad help build the house?
3. Crabtree (Example of SoF being enforced by looking at multiple writings together)
a. Employment contract for more than two years(contract within SOF - “Y”),  typed name on a Memo (even with essential terms is not the type of writing) -- but a letterhead/ signature block/symbol stamp may be enough, an initial document counts as signing (unless it misses the key terms like duration of the contract). Documents can be merged together to make the writing enough (i.e. if the documents reference each other or the evidence shows they go together). Even if the documents come at different times and are not reviewed by both parties. 
4. Beaver (Example of SoF -- land exception → buyer reasonably relied on contract from seller)
a. Sale of land (falls within statute), There was no writing, BUT an exception applies → the buyer relied on the contract from the seller because he improved the land he was buying, moved onto the land, cashed into IRA to pay for the property. (took possession of property, made valuable, permanent, and substantial improvements). Since this performance led a reasonable 3rd party that the contract existed, the court held the seller could not rely on the SoF to say the contract was unenforceable. 
5. Alaska (Example where there was no writing but Promissory Estoppel Exception to SoF)
a. Employment contract more than two years, no writing, BUT there was the promissory estoppel example which set aside the SoF defense, therefore the contract was enforceable. Reliance is evidence the contract really existed.
6. Buffaloe(Tobacco Barn) -- (Example where UCC SoF exception applied Payment (Partial) was made)
a. There was a contract, under UCC(movable good and over $500), Check was considered a writing but it was not signed so that means it did not satisfy the SoF(that alone means unenforceable), BUT contract enforceable under exception because payment was made and accepted (even though case was not endorsed or cashed). There was also acceptance of the barns “started acting as the owner -- paying insurance, trying to sell them, fixed them)
7. Joyce v. Adams
a. Disagreement to a term b/w a builder and owner of land on what “developed means”; the Plaintiff has burden to prove that they did not know or have reason to know the meaning that B attached to the term if both interpretations are reasonable (?)
8. Frigaliment (Chicken Case) (How to interpret ambiguous terms)
a. Term chicken was ambiguous on its face. Started with contract and it was not helpful so viewed contextual evidence. Looked at Course of Performance with parties (not helpful first performance under contract), Negotiations between parties (not helpful no discussion on what chicken meant), Course of dealing (useless b/c first contract together),  Trade Usage ( not useful because could not define with trade usage and one party was too inexperienced to be in trade). FINALLY, decided to look at transactional context & Market factors. Court reasoned that based on the losing parties meaning of chicken, the seller would have agreed to sell at a loss → cannot be the meaning (not most reasonable).
MC Review:
1. Unilateral option contract (REST 45) “reasonable time”
2. Post-contractual modification (parole evidence does not apply to modifications) 
3. “Expressly made conditional” clause in seller’s acknowledgement made it a counteroffer
a. If counter offer not accepted by buyer -> no contract 
4. Knockout rule; ucc default rule applies and K supplemented by implied warranty of merchantability 
a. UCC 2-207(3) [K by performance]
b. UCC 3-314
c. Gift promise would be otherwise unenforceable except for Restatement 86 regarding promises for benefits previously received (promissory restitution) 
d. Restatement follows Webb v McGowan which allows the promise to be enforced in this situation 
5. Mills V Wyman: benefit not directly received by the promisor , 86 does not apply
6. Cmt b to Rest 27: reason to know -> intends no obligation shall exist -> reduce K to written form -> prelim negotiations do not constitute K
7. 86 requires that the benefit be conferred on the promisor in order for its provisions to apply (Wyman)
8. Comment 5 2-207 ucc battle of the forms 
9. Not a manifestation of unequivocal assent (not in agreement to negotiated term) 
10. Normile v Miller (offer revoked and no K)
11. To be an effective acceptance under 2-207(1) the purported acceptance must be definite and seasonable expression of acceptance 
12. 2-207(3) contract by conduct
13. Merchant firm offer 2-205 which does not require consideration
14. Bargained for consideration (plowman v indian refining) 
15. One year rule (r 130) states that a contract is within the SOF if complete performance cant be done within a year of its making not when performance can be completed within 3 months even though it may spill over to another calendar year 
16. Pre-existing duty rule 
17. 87(1) an option contract needs only purported consideration to be enforceable 
18. Merchants confirmation exception (both parties merchants in same business) 
19. 2-201 -> is there a writing that satisfies the statute
Questions:
1. Can you immediately sue after an anticipatory repudiation, or must you first find a replacement? → can you sue for nominal damages immediately and could sue for liquidated damages (mitigation would be tricky) → possible issues of certainty 
2. the party that does not materially breach will have to perform but may suspend until the breach is cured. 
3. Specific performance → typically will not be granted when it is hard for the court to verify/supervise the party following the order. The more automatic it is the less of a concern the court has. 
4. Mutual Mistake → Mistake as to the judgement rather than to a fact? (Explain please)
5. How do we find goodfaith is not violated (UCC and CL)? 
6. Lets say the parties do agree to a term, but its not in the contract. Express or implied term?
7. Curing a breach?
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"Supplying an omitted essential term"


insert quick note for implied warranty of habituality (common law); no implied warranties in C/L except in specific situations (we only discussed housing)


ask if it applies to both implied warranties


important part of this lol


can someone confirm? found this in book. but not in notes @kqknoxkn@gmail.com @darleneboggs92@gmail.com


not in notes, I think the req notice fits into the additional factor I included above. The opportunity for non-performing party to cure might be added as a bullet point under (2.) of material breach


question


Not mentioned in class


if information is easily discoverable, then silence IS actionable? @darleneboggs92@gmail.com @kqknoxkn@gmail.com


is not


oh i see this is under GF


Jes


no individual reading (small focus in class)


the case used for example of this doctrine ruled that the party bore risk because of the as is clause, was this mentioned in class?


@mcruz945@gmail.com


can someone check there notes on this


i dont have anything in here about the notes, but I think I remember it from the class, I think the getting an expert but the expert turns out to be wrong would show that he possibly didnt bear the risk --> goes against the second factor


can one of y'all confirm? @kqknoxkn@gmail.com @darleneboggs92@gmail.com


Court will not enforce if it finds the


provision to be a penalty; then non-


breaching party will have to prove the


damages in the usual way.


penalty = not intended as a


reasonable forecast of harm, but


rather to punish breach by imposing


liability that goes beyond the actual


loss likely to be suffered by the non-


breaching party.


Many courts presume a liquidated


damage clause is enforceable and put


the burden of proof on the party


seeking to invalidate the provision.


Damages for breach by either party may


be liquidated in the agreement but only


at an amount that is reasonable in


the light of the anticipated or actual


loss caused by the breach and the


difficulties of proof of loss. A term


fixing unreasonably large liquidated


damages is unenforceable on grounds of


public policy as a penalty


Seems that all tests are pretty similar but books separates them. Any comments?


slides look like they just come from the traditional test. so this is probably all we have to worry about


Should this be part of the perspective view?
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