I. Miscellaneous Topics
A. Originalism: Not Constraining b/c when allowing to review history (get a lot of discretional options on what history you can consider → i.e., for Bruen there is no standard for what type of history can or cannot be reviewed) 
1. Principles: 
a) (1) Constraint Thesis: idea that when judges use originalism to interpret the constitution they will be constrained by THE original meaning
b) (2) Fixation Thesis: Linguistic meaning of the constitution is fixed at the time the Constitution is faded and ratified → when you find THE original meaning you vote to change the constitution so that the original meaning becomes doctrine. (amending constitution is way to change the original meaning)
2. Prevailing Theory:
a) Original Meaning Originalism → reviewing historical documents 
3. Listed/Unenumerated Fundamental Rights → nothing in Constitution that says listed should get more scrutiny than unlisted fundamental rights - original meaning originalism put enumerated fundamental rights on a pedestal
Originalism 
· Subset of theories on constitutional interpretation → it is a relatively new idea/theory 
· New Originalism was developed around 1980’s /// 
· Old Originalism was developed around 1970’s 
· Seems to be moving (see, DC v Heller, Dobbs, and Bruen) towards a doctrine instead of a theory. Those cases were decided and rested on originalist principles. 
· Might be impossible to find the original meaning of anything → this is why the specific intent originalism did not last long because many different founding fathers had many different ideas 
· Prevailing Theory: Original Meaning Originalism 
· They would go review historical documents → not go to room where it happened with the framers but instead a library 
· KWF NOTE: Idea that the best way to interpret the constitution is to decide that there are certain sources that are not looked at when attempting to interpret the constitution. 
· I. Specific intent originalism would not appreciate / choose to rely on anything else besides what the framers and ratifiers intended, said, thought at the time. 
· Originalists are not necessarily the same as textualist → all of the constitutional theories should / do start with words of the constitution. 
B. Means - Ends Test
1. There's a fit between the Law/Government Action/Regulation and the government's interest, purpose, goal
a) Government’s burden to cite its “real” goal (except for rational basis test) → if doesn’t Court can make it up
2. Means = What Law Does; Ends = Govt’ Goal/Purpose/Interest
C. 9th Amendment 
1. Reminder of how we interpret the rest of the constitution → It does not protect any substantive rights (it is not a provision of the constitution that you cannot directly violate) See Griswold 
D. Class Design: 
1. Government power and the constitution, specifically BoR, designed to limit Government Power
E. NOTES:
1. “It is the Opinion of the Court” = Doctrine (5 or more justices)
a) “Announcing the Judgement of the Court” = Plurality means that case decided on the most narrow grounds (J. Kennedy was known for doing this)
2. Judicial Power is an awesome power → highly discretionary
3. Liberty/Civil Rights: Cons. stems from the belief that sovereignty lies in We The People (People - The Majoritarian Process - being the source of the power). (Popular Sovereignty)
a) Liberty/Freedoms preexist the Government → must give up some in order to be protected (purpose of a government)
4. Federalism: Division of power between state and federal government → Dual Sovereignty in U.S b/c framers thought Fed. Govt’ was a necessary evil (state and federal government)
a) We needed a national currency; govern national commerce
b) Fed Govt’ is one of limited power compared to states; States were closer to the people
(1) States have a general Police Power → ability to regulate based on health, safety, welfare, and morals.
c) Anti-Federalist opposed the Constitution b/c fear of federal tyranny
5. Supremacy Clause: When federal laws are enacted they are supreme to state law when in conflict.
6. Text → start of any reasonable constitutional interpretation
7. Political → Judge putting their personal policy preferences in as the reason for deciding the case (this is embarrassing and technically an error)
F. Why Listen to The Constitution:
1. Maybe people pragmatically believe in it; Source of Supreme Court’s Power
2. Why do we follow the decisions of the least dangerous branch?
a) Counter-Majoritarian Difficulty: the persons with power to overturn law are people who are unelected.
(1) They will protect the interests of the numerical minority when the majority wants to gang up on them. See Carolene Products FN 4
(2) Need this branch of government to protect our vote
II. The Federal Judicial Power
A. Structure of U.S. Constitution
1. Original Constitution; Bill of Rights; Post Civil War Amendments (Reconstruction Amendments); Amendments 16-27
2. Article 1
a) Creates legislative branch; defines method for enacting laws
b) Enumerates powers of Congress
(1) Tax and Spend
(2) Commerce Clause
(3) Powers over War
(4) Necessary & Proper Clause (be careful with its use)
3. Article 2
a) Creates office of the president; defines powers of the president
4. Article 3 (Judicial Branch → gets to pick its cases)
a) Creates the Supreme Court 
(1) Defines the Court’s original and Appellate Jurisdiction See Marbury
b) Provides the creation of a federal judiciary 
c) Vests the Judicial branch with jurisdiction over certain cases and controversies
(1) Federal question; diversity; standing; justiciability 
5. Article 4
a) Full Faith and Credit; Interstate Privileges and Immunities; Interstate Rendition of fugitive; Rendition of Enslaved Persons
b) Article 5
c) Amendment Process (Proposed by Congress ⅔ of each house) or (Convention on petition of ⅔ states)
6. Article 6
7. Bill of Rights Directly limits federal government (Fed Govt’ can violate principles of federalism or directly violate principles of individual liberties and civil rights)
8. Other Amendments 
a) Enslavement Banned
b) Citizenship, Due Process, Equal Protection, Privileges and Immunities
B. Functions of the Constitution
1. Establishes National Government; Divides Power between 3 National Branches (Separation of Power); Determines Relationship between Federal and State Govt’ (Federalism); 
2. GOAL: Protect the individual rights/liberties/civil rights of the people → less liberties listed because government only exists because of the people only list out powers that the federal government has 
a) Anti-Federalists → 9th Amendment in BoR even if not listed given to the people
3. Limits on State Government:
a) Mostly Found in 14th Amendment Due Process Clause & Equal Protection Clause
C. Marbury v. Madison [Declares the power of judicial review b/c constitution is silent on it → but before this case named it, it was a silent assumption)
1. ISSUE #1: Whether Marbury has a right to the commission he demands -- appointment as a judge?
a) RULE: To withhold the appointment is a violation because a judge is not something the executive can take away at their will.
2. ISSUE #2: If Marbury has a right, and the right is violated, can he receive a remedy?
a) Analysis: Legality of an act of an executive must always depend on the nature of the executive act. 
(1) Determines whether it is a case of a loss w/o injury or whether the executive actions were discretionary or political 
(2) Political Act → an act that the legislature/executive has constitutional or legal discretion THEN the only remedy comes from the majority rule and their examinations → Thus, not reviewable (Political Question Doctrine Introduced)
(3) Concludes: Not a Political Act so can be reviewed
3. If they do afford Marbury a remedy, is it a mandamus issued from this Court?
a) Finds that Judiciary Act of 1789 is not consistent with Constitution because SCOTUS only has original jurisdiction in three types of cases 
4. Whether a law that conflicts with the constitution can be supported?
a) Looks at structure of the Constitution: interprets the words in light of whole text, logic of text → made to uphold a separation of powers and federalism 
(1) Therefore if a law conflicts with the constitution it should not be upheld
b) Reasoning: Congress would have unlimited power; constitution limits power of federal government; Constitution is the Supreme Law of the land → above federal law
5. CONCLUSION = Judicial Review: Power of the federal judiciary to be able to review the legislature and executive actions / laws to see if they are constitutional → if not can strike down the law as unconstitutional
a) Creates this power without exercising it 
b) System could not exist without judicial review (long time between Marbury and its use (court did not declare a federal law unconstitutional for a long time)
c) “It is the province and duty of the judicial department to say what the law is. If two laws conflict with each other the Court must interpret the rules and decide on the operation of each”
d) Executive Actions → can only be reviewed if something is non-political (non-discretionary); Not when something is Political (Discretionary)
(1) Court decides when the action is political/non-political (discretionary)
(2) In theory, a majoritarian process could send people to Congress to reign in this power by adding more justices/appointing different justices, etc.
6. Marbury → believed that SCOTUS had original JDX to hear the case asked for a Writ of Mandamus (order the court to do something; as opposed to a writ of prohibition)
7. Criticisms: 
a) Questions of jurisdiction are usually first → nothing else to write when, as here, determines no jurisdiction
b) Interpreted the Judiciary Act in a way that did not need to be done making in unconstitutional 
c) Gave itself the power to check the Legislature & Executive w/o risking any political backlash
D. More On Judicial Power: No absolute rules/powers/rights (i.e., the check on pardon power (a discretionary power) is majoritarian / not judicial review because that is a political decision) [Source of Power not just executive complying but all the people complying]
1. Judiciary could not enforce its own decision if it was ignored (must be enforced by the executive branch) 
a) Potential Consequences for not adhering to judicial review: Impeachment/Conviction; Not get reelected
(1) Cannot just impeach for doing a job badly (executive or judiciary); cannot impeach for incorrectly interpreting the constitution / law → or else the judiciary would not be able to survive (not many checks on SCOTUS when they get elected)
b) Lincoln → if SCOTUS makes a decision that is clear precedent on constitution it is necessary to uphold and comply; but if we uphold everything there is a major risk (think if SCOTUS ruled on emancipation proclamation → struck down)
2. Individual’s have the RIGHT to do something; Govt’s have the POWER to do something
3. Marshall’s Declaration that Judiciary to say what the law is → is an overgeneralization; there are a number of places where this is not the case. (i.e., Political question doctrine)
E. Martin v. Hunter’s Lessee [formally extends the idea of judicial review to state laws/courts]
1. Facts: US and England enter a treaty protecting British right to own land in US; parties both claim piece of land, M from British inheritance; H from VA saying that VA took land before treaties. VA ruled in favor or H
2. ISSUE: Is the Highest Ruling of a State Court reviewable by the SCOTUS?
3. RULE: Yes, the SCOTUS can review the state judicial systems
4. RATIONALE: Contemporaneous understanding of the Const. Structure of Const. Text of Const. Historical precedent; purpose/intent of Const. (Const. Only created SCOTUS did not require creation of lower federal courts)
a) The SCOTUS must have opportunity because if not there would be next to no function (limited power of what cases it can hear on original JDX)
b) State judges will be prejudiced to review for their own state citizens (state interests/state jealousy)
c) Power needed to provide uniformity in the Country surrounding federal law (or would have multiple interpretations of state law)
F. Cohens v. Virginia [same as above but in criminal cases]
1. Facts: Brothers convicted for selling illegal lottery tickets
2. ISSUE: Can the SCOTUS review criminal cases whether the state is a party?
3. RULE; State judges cannot adequately protect federal rights because they are not as impartial as federal judges
a) They are dependent on offices and salaries from the individual state/constitution.
G. Cooper v. Aaron [Little Rock 9 Case → When the SCOTUS says something; that becomes The Binding Law (further than Marbury)]
1. If President had not sent National Guard (Eisenhower a war hero committed to constitution/civil-order); Arkansas might have just ignored it
III. Justiciability [Self-Governed, Discretionary, Checks on the Judicial Branch]
A. General Notes: 
1. Only check on Judicial Branch seems to be that it is carefully created and is careful on how they define and use their own power
2. Supreme Court REFUSES to issue advisory opinion (only actual cases and controversies)
B. Standing, Ripeness, Mootness
1. Standing (Is this the right Plaintiff?) See Allen v. Wright
a) (1) Injury (legally cognizable)
(1) Harm P suffered must be concreted and non-hypothetical, particularized harm
b) (2) Traceable Causation: fairly traceable to the conduct complained of
(1) Similar to proximate cause
c) (3) Redressability: likely to be ameliorated/resolved by a favorable judgment
(1) Can the Court fix this injury?
d) Absence of any of these = No Case or Controversy 
e) Prohibition Against Third-Party Standing:
(1) RULE: Party has standing only to assert its own rights
(2) Exceptions:
(a) (1) Practical hindrance against third parties asserting own wrights; and (2) special relationship See Singleton v. Wulff -- no clear test for what is sufficient as a special relationship (discretionary)
2. Ripeness: 
a) RULE: Plaintiff may not present  premature case or controversy, often a consideration of 
3. Mootness:
a) RULE Plaintiff must present a live controversy, an on-going injury at all stages of litigation
b) EXCEPTIONS: 
(1) Capable of Repetition Yet Evading Review (discretionary)
(a) Applies to facts of short duration that are capable of reputation as to this Plaintiff (See Roe; Moore)
(i) Abortion Restrictions; Voting Procedures
(2) Voluntary Cessation
(a) Voluntary stopping a potential policy that is a case or controversy → case does not become moot if the policy is changed by threat or during a lawsuit
(3) Class actions
C. The Political Question Doctrine [Could be Fact-Pattern Question → it is highly discretionary] → Applies only to Federal Govt’ (not states)
1. Political Questions Defined: those that involve issues committed to the political branches (Executive and Legislative) because they are elected
a) Typically → Cases involving Foreign Policy, National Security, Acts/Timing/Dates of War
2. ANALYSIS: When invoking PQD the Court refuses to RULE deciding that case is not subject to judicial review (if P has standing, is not moot/is ripe)
3. Basic Question: What topics are off limits? Does the Substantive Claim in the present case make the claim unreviewable?
4. Baker v. Carr [Establishes PQD as a function of Separation of Powers NOT Federalism]
a) Six Independent Tests For Existence of Political Question (Discretionary & Ranked in Order of Importance): 
(1) Demonstrable textual commitment of the issue to a particular political department
(2) Lack of judicially discoverable and manageable standards for resolving the issue
(a) Any precedent that exists?
(3) An initial policy determination of the kind premised on nonjudicial discretion
(a) Subject Matter that you would have to decide in the case (i.e., foreign policy) is premised on discretionary political question
(4) Expressing lack of respect for coordinate branches
(5) An unusual need to adhere to a political decision already made
(6) The potential for embarrassment from multiple decisions by various departments on one question
D. Limits: Powell v. McCormack; Nixon v. U.S.
1. Powell [NOT A POLITICAL QUESTION - Justiciable and decided by SCOTUS] → Congressional Self-Governance 
a) ISSUE: Whether or not the subject matter of the case is committed to the political branches and therefore a nonjusticiable political question?
(1) Lawyers for McCormack argued that the Subject matter is a nonjusticiable political question
b) Analysis: 
(1) Looked at text and structure of constitution; Intention of farmers
c) RULE: 
(1) The constitution leaves the Congress without authority to exclude members from HOR based on “their discretion” therefore, this is not a discretionary political question because text/structure of the constitution does not give HOR the discretion.
2. Nixon → Political Question Doctrine Applied: Challenges to the impeachment policy
a) JUDGE NIXON argues that a senate rule which establishes a special committee to hear evidence and try a case is unconstitutional → B/C it allowed less than the full senate to hear all the evidence; still treated it as the full Senate hearing evidence because they were presented with transcripts
b) ISSUE: Whether the Subject matter presented by this case is a nonjusticiable political issue? Is there a political Question?
c) Analysis: Interprets Article I, Sec. 3, Cl. 
(1) If the Court could review the sole power to try all impeachments then it would just be senates power
(2) Specific intent for those that wrote was a separate impeachment trial and a separate criminal trial
(3) Impeachment is the only check Congress has on the Judicial 
d) GENERAL RULE: Challenges to impeachment is a non-justiciable political questions 
e) White Concurrence: 
(1) Court can reach of Nixon’s Claim b/c
f) Souter Concurrence: 
(1) If the legislature were to act under unusual circumstances (such as deciding by chance, or purely from biases) the facts might justify a more searching view of impeachment proceedings → Senate has sole power for impeachment but it has limits 
g) Dissents?
IV. Early Interpretations of the Original Constitution, Bill of Rights, and Civil War Amendments 
A. Original Constitution & Boor’s
:  Amendments 1-8 binding on federal government by their terms; Most provisions of Bill of Rights have been incorporated to apply to state governments through The 14th Amendment Due Process Clause
1. Baron v. Baltimore [Original Constitution does not directly limit the power of state and local governments].
a) Issue: Whether the City diverting Streams and ruining Barron’s Wharf violates the Takings Clause of the 5th Amendment?
(1) City action of diverting the teams and thereby ruining Barron’s wharf. Legislative action because if you take property you have to compensate for it, and legislative has the power of the purse.
b) Analysis:
(1) Specific Intent of framers who wrote or ratified the words; Constitution/Amendments (BoR) → purpose was to prevent abuse of power by the federal government
(2) Original Purpose Const. → was NOT to limit power of state/local governments but to limit federal power
c) RULE: Provisions of the bill of rights and constitution DO NOT LIMIT state government 
(1) Provisions of the Bill of Rights DO NOT apply to state governments 
(2) TODAY virtually all provisions of the BoR have been incorporated as unenumerated liberties protected by the word liberty in the due process clause of the 14th amendment. 
d) CONCLUSION: The City’s action does not violate the 5th Amendment
2. Prigg [Penn State Personal Liberty law is unconstitutional and holds federal fugitive slave act of 1793 constitutional] [A federalism case → State did not have power to enact this law]
a) Fugitive Slave Act of  1793 → an act escaping from service of their masters authorized an assert and allowed any magistrate to rule on the matter → further established a fine of $500 for any person who aided a fugitive
b) Reasoning
c) Rule
3. Dred Scott [Early Substantive Due Process]
a) Two Federal Laws at Issue:
(1) Northwest Ordinance of 1786 (struck down)
(a) Outlawed slavery in region northwest of Ohio River
(2) Missouri Compromise of 1820 (struck down)
(a) Admitted Maine as a free state / Missouri as a slave state
(b) Divided U.S. acquiesced in the LA purchase
b) Conclusions:
(1) All persons of African descent, whether enslaved or free, are excluded from national citizenship and cannot assert rights in federal court
(2) Federal Laws restricting the expansion of forced slavery into states are unconstitutional because it violates the slave holders
c) Reasoning Page 714: looked at specific intent of those that wrote constitution; about racial ancestry not just slaves 
d) Rationale: The majority used only the intention of the framers to interpret the declaration of independence (specific-intent) was not intended to apply to blacks
(1) Framers could not be made to look inconsistent because many were slave owners 
e) Justice Curtise Dissent (shows that Dred Scott was not inevitable)
f) NOTES: 
(1) Do not be persuaded or dissuaded if someone says an argument is weaker/stronger because its not expressed in the literal text of the constitution
(2) Cases like Prigg & Dred Scott → there is no absolute right to how / ability to enslave people (property right)
B. Post-Civil War Amends: 
1. Slaughterhouse Cases [False Start in applying BoR to States; The Privileges or Immunities Clause; First time interpreting 14th Amend]
a) Action: State law in LA regulating how you butcher animals → butchers sued saying state did not have power to regulate that because violated Due Process Clause; EPC; Privileges or Immunities Clause 
b) Privileges or Immunities clause of 14th amendment protects virtually nothing, and, is NOT the mechanism by which the provisions of the BoR have been incorporated to limit state and local government. 
c) Alternative Theory of Incorporation (favored by J. C. Thomas)
(1) Do not think liberty in due process clause protects anything besides procedural due process (no enumerated rights)
d) Page 512: What 14th Amend. Does
(1) EPC applies only to former slaves 
2. The Civil Rights Cases [State Action Doctrine Created (except 13th Amendment which a non-government actor can violate)] [Thwarts the 14th Amendment through construing it narrow]
a) RULE: Section 5 (enforcement provision) of 14th Amendment only gives Congress the Power to remedy a State (government) violation of the 14th Amendment 
3. Citizenship Clause (Section 1 - 14th Amendment)
a) Partially overturned the ruling in Dred Scott holding that African-Americans are not citizens of the united states
(1) Doctrine: If you are born in the U.S. you are a citizen
4. Harlan Dissent: 
a) Critique of how narrowly the majority interpreted Congress’ enumerated power under section 5 of the 14th amendment (the power to enforce the 14th amendment’s citizenship clause). 
(1) Compared to HOW BROADLY the majority intercepted congress’ power in Prigg and Dred Scott
5. 13th Amendment / Civil Rights Act of 1875
6. State Action Doctrine
a) RULE:
b) Exceptions: Very discretionary, Court decides if something fits into these. 
(1) Public Function Exception: If a private entity performed a task traditionally, exclusively performed by the government the constitution applies. (Exclusively is not read literally)
(2) Entanglement Exception: If the private entity is very entangled with the government, the government action. If the Govt’ affirmatively authorizes, facilitates, or encourages unconstitutional conduct, the constitution applies
(3) Government Endorsement: It is what it means 
c) EXAM: To argue it you need to get facts that the private entity is acting like a public entity similar enough to the government to convince the court to make an exception to doctrine. 
(1) Some civil rights laws are passed pursuant to 13th Amendment Section 2 Power to protect rights of formerly enslaved Blacks.
V. Limits on Government Power: Substantive Due Process (What Does Liberty Mean in 14th Amendment Due Process Clause)
A. Considerations for Arguing Non-Fundamental Liberty Interest Should be A Fundamental Right [Arguing for a NEW Fundamental Right - AK Outline]

1. Poth P & D argue their view of correct way to DESCRIBE the liberty interest infringed by the law
a) Protection of non-textual rights requires a CAREFUL DESCRIPTION of the asserted fundamental liberty interest
(1) P’s description is BROAD (i.e.., “Parenthood” is a fundamental right)
(2) D’s description is typically narrow (i.e., “fatherhood rights of men who have affairs with married women and get them pregnant” is not a fundamental right)
b) Conclusion → Court has the discretion to what they accept (so further reason why conclusion should be uncertain)
2. Apply “History and Tradition” Test. See Palko v. Connecticut 
a) Considering but not being bound by this Test → taking whatever the liberty interest is and plugging it into whether “it is so rooted in our history & tradition to be considered fundamental” 
(1) Highly discretionary
(2) Govt’ will argue there is not a history and tradition of “x” (i.e., protecting the fatherhood rights of men who have affairs with married women and getting the woman pregnant to be fundamental)
(3) P will argue → treating interest of father to be in life of a child is rooted in history and tradition to be considered fundamental.
3. P will be sure to note that history and tradition test is a “starting point not a stopping point” / D will acknowledge this is accurate based on Lawrence v. Texas; Obergefell v. Hodges
4. P & D will make arguments asking Court to follow or distinguish its SDP precedent cases (Precedent-based reasoned judgment)  (i.e., Griswold; Moore; etc.) based on whether the law infringes on decision autonomy and/or spatial autonomy in ways similar to the Court’s Analysis in Prior majority SDP cases → whether interest should be a new fundamental right based on precedent. See Loving
a) See J. Blackmun dissent in Bowers for a model answer for #4
5. P will argue that the Court can Rely on other considerations as Justice Kennedy did in the Lawrence and Obergefell cases.
B. Generalities: 
1. Substantive Due Process: Limits the policy choices government can make depending upon nature of individual liberty at issue (what government action has been taken)
2. Procedural Due Process: Limits the procedures or methods by which the government enforces law, requires the government afford notice and opportunity to be heard. (How has the government action been taken)
3. There are no absolute rights in constitutional law (even fundamental rights can be regulated if meets strict scrutiny)
a) Theory: we sacrifice some of our freedoms for some regulations; also do not want the government to have full power
b) Constitution is about limiting government power 
4. Freedom generally, autonomy rights (real of self-determination that is not subject to government regulation)
a) Family Autonomy (no fundamental right here), right to die, (previously) abortion rights, medical autonomy 
b) Be wary of listing what the fundamental right is → figure out what the Govt’ action is, is it allowed or not (and if not what was the issue / right in question)
C. Broad Doctrinal Overview: 
1. Strict Scrutiny: When a government action infringes upon a fundamental right → Requires a more searching judicial inquiry 
a) If you have a fundamental right to do “x” (or an argument for it) often unlisted/unenumerated rights → could challenge a law that violates that fundamental right and the Court would have to review under strict scrutiny: (1) Compelling purpose; (2) narrowly tailored
b) Abortion/regulation of pregnancy is no longer a fundamental right so it is subject to rational basis review. See Dobbs
(1) Before Dobbs it was subject to an undue burden test. See Roe & Casey
c) Constitutionality WILL NOT BE presumed when:
(1) Legislation within a specific prohibition of the Constitution
(2) Legislation Restricts political process
(3) Prejudice against “ Discrete and insular minorities”
d) TEST: End (Purpose) must be Compelling goal not prohibited by the constitution; and only permissible if the means (law) is narrowly tailored and/or necessary (the least burdensome) way to achieve the purpose.
2. Rational Basis Review: Government almost always wins
a) In RBR ONLY → if Legislature passes law for another reason then the one they “tell us” it is not the court’s job to try and find the real reason, then void the law
(1) The Govt’ can have virtually any reason → B/C the Court will often even create a reason for the Govt’
b) TEST: End(purpose) is permissible as long as court can conceive ANY goal not prohibited by the Constitution; and as long as the means(law) has a rational relationship to that purpose. 
3. Lochner Era [Fundamental Right to Contract as a limit on Govt’ power to regulate the economy - strikes down law setting max. Hours for bakers]
4. Rule: Protects fundamental right to Contract → No longer good law
a) Could easily defend economic regulation laws if it was Rational Basis Review 
b) Core: Liberty to contract as a limit on government power to regulate the economy 
5. Police Power → States have a general ability to regulate based on defense and enforcing things that relate to the safety, health, morals, and general welfare of the public. 
a) Court in Lochner was anti-regulation → Laissez Faire Regulation
6. HOLMES DISSENT: Clarence Thomas would agree
a) Court should defer to the legislature in general → not court job to try and enforce policy preferences 
b) No requirement that the legislation be smart or good policy
(1) Modern Courts agree with the proposition
c) The political process, and the people, vote in the legislature who made the law with a purpose therefore we should defer to them. 
d) Courts were being a super legislature 
7. NOTES:
a) Struck down state and federal government laws → Fed. Govt’ this era of court argued it was not in Congress’ Commerce Clause Power
(1) State Govt’ → Freedom to Contract was a fundamental right and regulatory laws violated SDP of 14th Amendment 
b) Criticized for pushing their own political policy ideologies, economic theories, and being inconsistent.
c) THERE ARE NO ECONOMIC FUNDAMETAL RIGHTS (to contract) → Rational Basis review cite Williamson v. Lee Optical
d) Fear of repeating Lochner era is what has historically kept SCOTUS in line (preventing them from abusing power)
e) Clarence Thomas → no SDP analysis only listed rights are protected
8. OTHER LOCHNER ERA CASES:
a) Allgeyer v. Louisiana [strike down law restricting out of state insurance companies]
b) Coppage v. Kansas [strike down state law for union organizing]
c) Muller v. Oregon [Distinguishes Lochner to uphold women maximum hour regulation]
(1) Still problematic because it was a policy decision
d) Adkins v. Children’s Hospital [strike down minimum wage]
e) Weaver v. Palmer Bros. Co. [strike down bedcovers consumer protection law]
D. Nebbia v. New York [uphold price controls on milk]
E. Post 1937 → POST LOCHNER ERA
1. West Coast Hotel [end of Lochner era - upheld a minimum wage law for women & minors - overrules Adkins]
a) Reasoning: What can bear closer to the public interest than the health of women and their protection from suspect ER’s. If the protection of women is a legitimate end of the exercise of state power, requirement of minimum wage in order to meet necessities of existence is an admissible means to that end. 
2. Carolene Products [upholding economic legislation and articulating presumption of validity]
3. Williamson v. Lee Optical [Whether Govt’ has a RATIONAL BASIS for the law (impacting non-fundamental interests) See Williamson v. Lee Optical; Carolene Products]
a) Facts: It was an optician who challenged the law (can grind lenses, fill prescriptions, and fit frames). But laws only let ophthalmologist or optometrists (people who recognize but not treat eye disease, and filles prescriptions for eyeglasses). 
b) ISSUE: Whether an OK law which made it unlawful for any person not a licensed eye doctor to fit lenses to the face or duplicate or replace lenses except with a written prescription of a licensed ophthalmologist or optometrist violated the DPC of the 14th A. 
(1) Practically no optician can fit old glasses into new frames or supply lenses, without a written prescription. 
c) RULE:
(1) The OK law may enact needless, wasteful requirements. But it is for the legislature, not the courts, to balance the advantages and disadvantages of the new requirement. 
(2) For protection against abuses in the legislature people must vote at the polls, not the courts. 
d) Reasoning:
(1) Legislature might have concluded that the frequency of occasions when a prescription is necessary was sufficient to justify this regulation. 
(2) Created possible rationales that the legislature may have concluded when making the regulation (i.e., that eye examinations were so critical not only for vision but also other diseases or ailments that a medical professional should be required to prescribe it.)
F. The Incorporation Debate and Modern Incorporation
1. Total Incorporation: proposal (by losers) to interpret 14th Amendment to fully incorporate all provisions of the Bill of Rights from the start (instead of going through incorporation cases.
a) Framers of 14th amendment did intend total incorporation
b) Federalism is NOT a sufficient reason for tolerating violations of Fundamental Liberties 
c) KEY: Said problem with selective incorporation approach was it allows justices to rely too much on their own subject judgement 
2. Modern (Selective) Incorporation: Bill of Rights does not directly limit action of state governments, but does limit federal government. See Barron v. Baltimore
a) Most Bill of Rights provisions are applicable to states NOT THROUGH Privileges and Immunities Clause but INCORPORATION through the Due Process Clause of the 14th Amendment 
(1) Only Not: 5th Amendment (grand jury criminal indictment); 7th Amend (jury trial in civil cases)
(2) Undecided: 3rd Amend (soldiers)
b) Court uses Selective Incorporation into the 14th Amendment DPC to apply provisions of the 1-8th Amendments to limit State and Local Governments Power
c) Said total incorporation would result in too great of a role for federal courts in state and local govt’ actions 
d) Federalism argument that total incorporation would deprive state and local governments of autonomy 
3. Palko [Rejecting Total Incorporation, Approving of Selective Incorporation, but determining 5th Amendment Protection against Double Jeopardy FAILED selective incorporation.]
a) RULE/TEST: Whether it is a “Principle of Justice SO ROOTED in the TRADITIONS AND CONSCIENCE of our people as to be ranked as FUNDAMENTAL 
b) D Argument: SCOTUS has found that few liberty interests are so narrow or provincial as to maintain that a fair and enlightened system of justice would be impossible without them. 
4. Tombs v. Indiana (2019) - [Holding that 8th Amendment Bar on Excessive Fines is INCORPORATED to apply to (“Limits the power of”) state and local governments] 
a) Vacated and Remanded, 9-0, in an opinion by J. Ginsburg 
(1) Justice Clarence Thomas filed an opinion concurring in the judgement 
(2) Oppose SDP → would eliminate the entire doctrine 
(a) Calls in Non-Textual → but “liberty” is in 14th Amendment DP clause 
(b) Calls it a legal fiction → but it is not legal fiction there are dozens of SDP cases
(3) Privileges or Immunities Clause is what should be used to protect constitutionally enumerated rights (no unenumerated rights). 
VI. Modern Substantive Due Process Analysis (What are the Limits on Govt’ Power)
A. Analysis:
1. Does the Govt’ Action Infringe on a Fundamental Right? (See all Cases below)
a) Cases show that a Govt’ “x” infringes upon  a fundamental right → on fact pattern if it is close or similar then you might, as a P, have a stronger argument. 
(1) Apply Strict Scrutiny
2. How to argue that a Non-Fundamental Liberty Interest becomes a fundamental right? (odds of winning are not very high) → reasonable is what the doctrine currently permits  (“Judge, you have the discretion to decide over which liberty description you choose to accept”)
B. Procreation & Contraception Regulations
1. Griswold v. Connecticut [Not Doctrinal Rule for DPC violation of 14th Amendment on our Exam]
a) Maj. Issue: Does the CT statute violate the Penumbras & Definitions of specific guarantees of Boor’s with certain provisions taken into account.
(1) CT regulating/banning use of contraceptives in your house
b) RULE - Penumbra & Emanations Analysis (not current doctrine)
(1) Specific guarantees of BoR have penumbras formed by immunizations from those guarantees that help give them life and substance (other provisions of bill of rights answers this question not SDP).
(2) Use of Privacy (right association in 1st Amendment; 4th Amendment no unreasonable searches and seizures, 5th amendment no self-incrimination, 9th amendment - keep rights even if not listed)
c) Reasoning (Maj. J. Douglas → Does Not Use DPC of 14th - No Penumbra’s & Emanations on Facts of exam)
(1) Artificial restraints on 14th A DPC to say it protects nothing, or just not to be physically restrained by fed govt’, is only because they are too fearful of too much judicial power
(2) Haunted by “ghost of Lochner” does not want to use SDP
(3) Interpreted the entire BoR → obviously this law is unconstitutional
(4) Difference b/w Parish and Williamson v. Lee Optical
(a) Applied Rational Basis Review there BUT this law operated directly against married, consenting adults within the privacy of their own home.
(b) Marriage & Children are a big deal 
d) Conclusion: Law violates the constitution
e) Harlan Concurrence: Generally, cannot cite a concurring opinion on Exam  but this is what is cited for start of SDP analysis
(1) History and Tradition = judicial restraint in this area → relates to doctrines of federalism and Sop.
(2) No need for a new penumbral analysis just interpret liberty in 14th amendment as was done in past. 
f) 9th Amendment Considerations: There is still a constitutional law theory that the 9th amendment protects a substantive right. See Concurring opinion
(1) CURRENT RULE: Used for Interpretation of Cons.
(a) The Enumeration in Cons. of certain rights should not be construed as denying OTHER rights to deny or disparage other rights retained by the people
(2) Possible Interpretations of 9th Amend.

(a) Language to make clear that fundamental rights are not limited to Bill of Rights (judges can find, in constitution through liberty in 14th amendment, and enforce other rights)
(i) This is the current approach But no substantive rights protected by the 9th Amendment. Thus, no violations of 9th Amendment. 
(b) Precautionary language making it clear federal govt’ has limited powers (no implied fed govt’ powers)
(c) Same as (I) but Congress (not judges) should enforce unenumerated rights
C. Marriage Regulations
1. Sedlak - Note Case
a) Compelling Govt’ Purpose (P does not come up with it, Govt’ provides it): To make sure child support payments are paid 
b) Law (Means): Ban P from getting married 
c) Conclusion: Means does not line up with the ends → what if person P marries if filthy rich then can pay. 
(1) Govt’ instead can garnish his wages, among other things.
2. Loving v. Virginia
 [fundamental right to marry] (pg. 909)
a) Issue: Whether the VA Law violates the 14th A. DPC?
(1) Antim signation law → preventing interracial marriage law 
b) RULE/Reasoning:
c) Sub-Rule: 
(1) Regulating marriage infringes on a fundamental right, but asking people to get a marriage license DOES NOT infringe on a fundamental right → it is regulation but does not reach the level of banning marriage.
d) Conclusion: Yes, it does violate it, and thus is unconstitutional 
e) KWF Critique: Very strong language that there is a long recognized freedom to marry, necessary to pursuit of happiness by free men, basic civil rights of free man → why did this not apply to everyone (i.e., Obgerfell) 
(1) Govt’ Lawyers distinguish this case from other marriage cases such as Obgerfell b/c Loving states: “to deny fundamental freedom of marriage on unsupportable basis of race classification” → fundamental right denied on basis of race not sexual orientation or generally. 
D. Family Visitation Regulations
1. Micheal H
. v. Garred D. (Plurality Opinion - Doesn’t Set the Rule - Not Doctrine)
a) ISSUE: Whether CA law that ultimately keeps the father of child from seeing the daughter because it infringes on an unlisted liberty via the 14 A. DPC)?
(1) Law: a child born to a married woman is presumed to be a child of the marriage.
(2) Facts: international model marries a top executive at a French oil company. They live in Playa Del Rey. Husband was off for Bx, had multiple affairs in CA and NY (adultery). Gets a married woman pregnant and the father wants to see his child (it is his biological child), but law prevents it. 
b) Case References / Analysis
(1) Second Paragraph & Third Paragraph (section II)
(2) Without a limitation on SDP analysis (scalia says textually meaning is limitation) defining scope of DPC of 14th Amendment only limitation will depend on those that are on the Court (Locher type beat; Highly discretionary doctrine)
(3) Make arguments based on precedent → argue what can judge can reason based not only on history and tradition but also based on what the existing precedent is; what the government is doing is sufficiently/insufficiently similar to prior cases where the government was found to be infringing on a fundamental right → that they should follow those cases here.
c) RULE: Central who wins in SDP case → is which description of the non-fundamental liberty interest is what the court accepts.
(1) Did not satisfy Palko cases → protected family unit is only for martial families → “the presumption of legitimacy was a fundamental principle of the common law”
d) Sub-RULE: 
(1) Not only focus on the interest  named as a liberty be “fundamental”→ but also be an interest that has traditionally be protected by society (so rooted in our society to be ranked as fundamental)
e) Conclusion: The law is constitutional → Applies Rational Basis Review → Leave this decision to Majoritarian Rule (the People)

f) Scalia Strategy: 

(1) Make it seem like this is a rare thing, that will not happen to the ordinary citizen
(2) Interpreted it as an attempt to argue there is a fundamental right (narrowly described): Fatherhood rights for men who cheats and gets married women pregnant. 
(3) FN 6 (relates to comment)
g) BRENNAN/MARSHALL/BLACKMUN Dissenters:
(1) Stop acting like the only time cheating happens is with bi-costal rich executives. 
(2) This right is a fundamental right → it is parenthood.
(3) Do not just stop at history and tradition test
E. Family Living Regulations
1. Moore v. City of East Clevland (Plurality Opinion - Doesn’t Set the Rule) [Helps see how when a court accepts the broader definition of a defined liberty interest and goes through analysis it is given strict scrutiny]
a) ISSUE: Whether a zoning ordinance that regulates who can live with (relating to how related you are with them) violates the 14th A. DPC
b) Reasoning: Applies, strict scrutiny and no it does not get over the high hurdle.
c) Conclusion: Yes, law is unconstitutional
F. Parenting Choices Regulations [Only Lochner cases that survive to this date]
1. Meyer 
a) Govt’ Action: NB law that made it unlawful for there to be sign-language / foreign language classes 
b) Court held unconstitutional → Applies Strict Scrutiny
2. Pierce
a) Govt’ Action: regulating deciding when to can send kids to private school
b) Court held unconstitutional → Applies Strict Scrutiny 
3. BOTH CASES RULE:
a) If a Govt’ regulation is regulating parenting choices such as learning foreign language & choose in school attendance then it is subject to heightened scrutiny 
G. Medical Decision Making Regulations
1. Glucksberg
 [Rational Basis Review - Majority Opinion]
a) ISSUE: Does WA law that says causing or aiding a suicide violates the 14th Am. DPC?
(1) P’s had to argue for a fundamental right
b) RULE: “Established part of our jurisprudence that term liberty in Due Process Clause extends beyond physical constraint” / “Parties are supposed to put forth a careful description of liberty interest” See Micheal H.; Glucksberg
(1) Justice Thomas does not agree because does not believe in SDP
c) P Argument: We have a fundamental right to physician assisted suicide (should know who is going to win).
(1) Potential Framing of the Issue: "whether a competent adult person who is terminally ill has a constitutionally-protected liberty interest in hastening what might otherwise be a protracted, undignified, and extremely painful death”
d) Reasoning/Case Cites:
(1) 4th Paragraph: talks about the interest considered 
(2) 7th Paragraph: “our established method of SDP analysis has two prominent features: (1) required a careful description of asserted fundamental liberty interest, our nation's legal traditions and practices have …;  we now inquire if asserted right has any place in nations traditions
(a) When plugged in this asserted right has been long rejected (Use this reasoning as the Govt’ argument -- it’s been a crime/not protected for a long time). 
(3) “We have regularly observed that DPC protects . . . (terms of the history-tradition analysis)
e) Rational Basis Review Analysis (Court can hypothesize the reason)
(1) Govt’ Reasons for implementing the law: 
(a) WA unqualified interest in preserving human life (Compelling Interest; and therefore also legitimate)
(b) Interest in protecting ethics and integrity of the medical profession 
(c) Interest in protecting vulnerable groups from abuse, neglect and mistake (Compelling Interest; therefore also legitimate)
(d) Assisted suicide may lead down a path of involuntary/voluntary euthanasia
f) RULE (argument for a liberty interest should be fundamental → not the governing law; Obergefell/Lawerence is the correct test)
g) Concurring Opinions: Give a sense of the future arguments in this realm (could be successful)
(1) Plaintiff’s demonstrate the people that are challenging a law of this sort are doing so because they are in immense pain
(a) If govt’ forcing you to face severe pain → could be a fundamental liberty interest 
h) NOTES: 
(1) Case called Cruzan 

(mentioned in Glucksberg) she was in a vegetative state, the public hospital was keeping her alive (with life sustaining nutrients) against her family wishes. 
(a) Reasoned that to have things forced into your body (a form a battery → Govt’ is forcing something into your body). Must be constitutional but did not call it a fundamental right.
(2) 9th Circuit → Judge Reinhardt would have struck (and did strike) down the law → it was subject to strict scrutiny. 
H. Sexual Behavior Regulations
1. Bowers v. Hardwick
 [Overturned by Lawrence - start of Precedent on Precedent Analysis] 
a) ISSUE: Whether Georgia has the ability to regulate in this way?
(1) Whether the Constitution confers a fundamental right upon homosexuals to engage in sodomy and hence invalidates the laws of the many states that still make such conduct illegal and have done so for a long time?
(2) GA Code: any person that engages in anal and oral sex regardless of gender identity is illegal.
b) HOLDING: Yes, this is in the power of the State of Georgia - law is upheld
c) RULE: Subject to Rational Basis Review → embraces the notion that the Majoritarian Moral View is a legitimate purpose (after Lawerence this alone is not enough) (don’t confuse religion with morality → religion is never a legitimate interest)
(1) “The fundamental liberties implicit in the concept asserted by Plaintiff must be that neither liberty nor justice would exist if they were sacrificed”
d) CASE Analysis / Parts:
(1) FN that describes the Doe’s challenging the law
(2) FN2: Legal Realist view → case reads a lot different because they declared that the heterosexual couple did not have standing 
(3) Court looked at past cases (i.e., Sterilization - on exam apply strict scrutiny)
e) Burger Concurrence: Would also base the decision on the majority religion being a legitimate purpose (this is not doctrine)
f) Powell Concurrence: No fundamental right to homosexual sodomy -- maybe protected under the 8th Amendment 
g) BLACKMUN DISSENT: Do not stop at history and tradition test → shows how to argue how a fundamental interest should be identified would have applied strict scrutiny [Use of P side arguing]
(1) Spatial Autonomy Argument: Where is this law applicable. Made the case only about homosexuals 
(2) Decisional Autonomy Argument: 
2. Lawerence
 [Introduction - Rational Basis w/ Bite → does not provide Heightened Scrutiny → conclusion: unlikely to get Rational Basis w/ Bite]
a) Rational Basis With Bite: Basically an exception to Real Rational Basis Review where Plaintiff Wins (recognized solely based on outcome → b/c RBR means that law is presumed constitutional)
b) How to argue (mainly for J. Kennedy a swing vote → No longer on the Court) 
(1) Based on the factual background of this case, the law was born of animosity towards the class of persons affected, enacted with a bare desire to harm a politically disfavored group, and further that it had no rational relation to a legitimate purpose.
c) RULE: Govt’ must have a non-morality driver purpose in addition to morality. 
d) RULE: Decisions of consenting adults are fundamental. Decisions that relate to choices that are central to personal dignity and autonomy.
(1) “Other Reasons - Lawrence argument - Part 5 SDP Analysis”
(2) The purposes and penalties of the state statute/action → if they have far-reaching consequences on human conduct, in private spheres like the home, controlling a personal relationship
(3) State attempted to define the meaning of a relationship or set boundaries to it absent injury to a person. 
(4) The fact that morals / views of ordinary heterosexual family was enforced through a criminal statute. 
(a) Carries further stigma in ability to obtain professions; to be registered as sex offenders
(b) Making this conduct criminal → invites discrimination
(5) The law at issue in Bowers had not been enforced for decades.
(6) International law had also held that this type of activity could not be regulated. 
(7) It was private conduct not public or prostitution
(8) Inhibiting personal relationships. 
e) Analysis: Precedent on Precedent 
(1) Historical Facts on Bowers has changed; Law in Bowers relied on have changed
(2) Reliance on Bowers was not a detrimental reliance 
(3) Dissenters → Govt’ (majority rule) relied on the holding in Bowers (majority says no, this is not the type of reliance, it is reliance from the individuals)
f) O’Connor Concurrence: 
(1) Would not have overruled Bowers; Bases her decision on EPC grounds and not SDP grounds.
g) Scalia Dissent
(1) The court does not declare homosexual sodomy a fundamental right under the due process clause; and does not use strict scrutiny
(2) Under rational basis review this should have been upheld. Law furthers same interests as those against adultery, incest, and bestiality
(3) Should consistently use precedent on precedent analysis
(4) All laws are based on morality hard to distinguish which laws should be overruled because moral choices don’t meet SDP standards
h) Thomas Dissent
(1) Agrees with Scalia; would repeal law; but it is up to the legislature to do SDP analysis.
i) NOTES: 
(1) Case directly addresses whether a sex regulation violated DPC of 14th A. SCOTUS never described the liberty interest at stake as fundamental → nor say it was applying strict scrutiny. 
(2) Never explicitly says that nonreproductive sexual conduct in private that others may consider offensive or immoral is a fundamental right. 
I. Obergefell [Marriage Regulations] [EXAM: Cite this case for that laws regulating sexual behavior between consenting adults is subject to strict scrutiny]
1. Facts: 
a) Ohio case, fell in love over 20 years ago, one of the men was diagnosed with an incurable disease, and decided to marry before death. They moved to Maryland where it was legal. However, Ohio did not recognize the marriage 
b) Michigan case: Fostered and adopted a baby boy; then took in an abandoned baby boy; then a special needs girl. However, only permits opposite-sex (in MA) married couples, or single individuals, to adopt. They can only be treated as one of them being the legal parent for each child (no other legal rights should anything befall upon the other)
c) Tennessee: Veteran is stripped right to be “married” to his spouse whenever he travels across various state lines. 
2. Background: 
a) Homosexuality was treated as a mental illness. But then lead to shifts in government and private tolerance. 
3. RULE: 
a) State viewing something as immoral is not sufficient reason to uphold a law
b) Protections of liberty extends to INTIMATE choices by married and unmarried persons
(1) I.e., Regulation of Sex by consenting adults → Triggers Strict Scrutiny
(a) Govt’ Lawyer would argue that the language in Obergefell is “DICTA” and could be argued is NOT the actual controlling holding of the case since because that case is about the Fundamental right to marry.
c) Liberty protections extend to certain personal choices central to individual dignity and autonomy, including choices that define personal identity and belief.
d) HISTORY AND TRADITION:
(1) Respect our history and learn from it without allowing the past alone to rule the present. 
(2) Government action “x” may have long been seen as natural and just but its inconsistency with the central meaning of fundamental rights is now clear. 
(3) If rights were denied by those who exercised them in the past → it could serve as their own continued justification and new groups could not invoke the rights once denied. This is not allowed under SDP. See loving; Lawrence; Obergefell
4. Reasoning:
a) Long history of Marriage and the respect of marriage being a fundamental and transcendent important concept. Marriage is central to the human condition.
b) Only two cases from Appellate courts have upheld bans on same sex marriage
c) Democracy is the appropriate process for change, so long as it does not abridge fundamental rights. 
(1) Individuals need not await legislative action before asserting a fundamental right. They do not depend on the outcome of elections. This could/would cause interim harm to the groups. 
5. FOUR PRINCIPLES:
a) Individual Autonomy - most intimate decision an individual can make. Shapes the individuals destiny (security, connection)
b) Two-Person Union → marriage is a right older than the BoR
(1) Prisoners are given right to marry
c) Safeguards children and families: so it draws meaning from related rights of childrearing, procreation, and education. 
(1) Allows children to understand closeness of their own family and feel included in everyday life → w/o suffering a stigma that their families are somehow lesser (many are adopted by gay couples)
d) Marriage is a keystone of our social order granted various rights, benefits, and responsibility (tax, inheritance, adoptions, hospital access, spousal privilege, etc.)
6. Avoidance of the Political Question Doctrine:
a) There may be an initial inclination in these cases to proceed with caution—to await further legislation, litigation, and debate. The respondents warn there has been insufficient democratic discourse before deciding an issue so basic as the definition of marriage.
(1) There have been referenda, legislative debates, and grassroots campaigns, as well as countless studies, papers, books, and other popular and scholarly writings. There has been extensive litigation in state and federal courts. 
(2) Reflect the more general, societal discussion of same-sex marriage and its meaning that has occurred over the past decades. 
J. Overruling Established Precedent  [See Casey] [Not on Exam]
1. Has the legal rule in the case become “unworkable” (can judges apply it?)
a) In Casey, conclusion was this factor did not work in favor of overruling Roe
2. Has society come to rely on the holding (detrimental reliance)?
a) In Casey, fundamental right to terminate a pregnancy pre-viability from Roe, was something that people have come to rely on
3. Has the law changed to make the case obsolete?
a) In Casey, no law has changed.
4. Have facts changed?
a) In Casey, no the facts have not changed.
5. Dobbs → Added [principle of stare decisis did not allow this before]
a) Bad reasoning from prior decision is a factor to consider (everything a justice changes the law can change based on belief of prior poor reasoning) → disagreement was why dissents (even Scalia would not have added this “father of original meaning originalism”)
b) KWF: troubling because you can critique the reasoning from anything/any case.
VII. Limits on Government Power: Substantive Due Process Cont.’ - Government Regulation of Reproduction:
A. Roe v. Wade
1. Statute: A state criminal abortion statute in Texas that accepts from criminality only a life-saving procedure on behalf of the mother, without regard to pregnancy stage and without recognition of the other interests involved 
2. Conclusion: This is violative of the Due Process Clause of the Fourteenth Amendment 
3. RULE: Trimester Framework
a) Two Different Compelling State Interests → One for health interests; Two for potential life interests – viability 
b) First Trimester → Abortion is left to doctors medical judgment (not leave abortion decision exclusively to the pregnant women)
c) Second and third Trimester: Govt may enact laws for purpose of protecting health of mother in ways reasonably related to maternal health
4. NOTE:
a) Roe opens door to health regulation of abortions IF THOSE REGULATIONS ARE REASONABLE – does NOT subject health regulations to STRICT SCRUTINY 
(1) KWF: 
b) After viability the state can ban abortion as long as exception for when necessary to “preserve the life or health of the mother”
(1) Less emphasis on the health of the mother that is caused by pregnancy (mental health, and other non “life threatening” health concerns)
(2) Viability Defined: when the fetus / baby could live outside of the person (important to understand because the power to regulate is impacted by what part of someone's pregnancy your trying to regulate).
5. RULE NOTES:
a) Government has more power to regulate pregnancy and the woman's body after viability (that is, when the fetus has the “potential” to live outside of the womb). 
b) The government does not gain a compelling government interest to regulate/ban pre viability pregnancy
c) Imposed strict scrutiny to the government action (Texas law) because it determines there is a fundamental right.   
d) Texas had power to ban abortions as long as there was exceptions for both the health and life of the mother
6. EXAM NOTE: 
7. KWF NOTES:
a) freedom/autonomy left to the people is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy 
(1) Emphasis on provability 
b) Court rejects the states claims that the 14th amendment personhood began at conception → Roe majority does not decide when “life” begins
c) Not States Rights as much as a better exam term is state power (the majority) 
8. Government Interest:
a) Gets progressively more compelling as the time passes in the pregnancy grows in significance during the pregnancy (can go from a legitimate state interest to a compelling state interest),
9. Conclusion:
a) (1) Trimester → state not entitled to interfere with the abortion decision made by a woman and her doctor
b) (2) trimester the state could regulate the abortion decision only to protect maternal health 
c) (3) trimester the state could ban all abortions expect those necessary to protect maternal health or life. 
10. Dissent:
a) Rehnquists dissent very typical content of ANY supreme court dissent (actually very similar to his dissent in Craig v, Boren)
b) Abortion is not a fundamental right as it is not rooted in our history and tradition (starting point and not ending point – history and tradition test)
(1) Also considers how many states have banned / will ban abortion)
11. ROE → Strict Scrutiny 
B. Casey
1. Confirmed constitutional protection to personal decisions regarding marriage, procreation, contraception, family relationships, child rearing, and educations 
a) These matters involve the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the 14th Amendment. 
b) At the heart of liberty is the right to define ones own concept of existence, of meaning, and the mystery of human life. 
2. Was a plurality opinion (split three ways)
a) Four justices that wanted to overturn roe back in 1992 - so agreed with parts that worked to validate some of the laws in Casey
b) Other courts upheld Casey /// plurality establishes an undue burden test.
3. RULE/EXAM: Upholding from Roe
a) Part 1: it must be stated from the outset and with clarity that Roe’s essential holding, the holding we reaffirm, has three parts
(1) (1) is a recognition of the right to women to choose to have an abortion viability, the State's interests are not strong enough to support a prohibition of abortion of the imposition of a substantial obstacle to the women’s effective right to elect procedure
(2) (2) is a confirmation of the states power to restrict abortions after fetal viability, if the law contains exceptions for pregnancies which endanger the woman’s life or health
(3) (3) it is a principle that the State has legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus that may become a child. These principles do not contradict one another, and we adhere to each.
(a) This is the change from Roe → no more strict scrutiny.
C. Whole Woman’s Health 
1. Certain regulations have absolutely no impact on the health or safety of a woman
D. June Medical
E. Dobbs Majority 
1. Analysis: Overruling Precedent
a) Roe has become unworkable
Dobbs v. 
· Issue: Does Mississippi have the power to ban abortions after 15 weeks?
· Conclusion:
· The MS law is constitutional
· Rule:
· Abortion Regulation is subject to rational basis review
· Reasoning:
· Overturned Roe and Casey (previous precedent that was far more complex)
· This abortion case here was of unique factual circumstances 
· Majority opinion does not say that Due Process Clause does not secure any substantive rights (this is Justice Thomas’s concurrence) → only focuses on the Supreme Court Case. 
· Keeps calling Roe trimester framework a scheme
· Dissent/Concurring
· Power not reason is the new currency of this Court’s decision making
F. Dobbs Concurring 
G. Dobbs Dissent [Would have upheld Roe v. Wade]
1. Government regulating a human beings body → this was acted as a presumption fundamental right because of prior case laws. 
a) I.e., any government action that is about sterilizing is subject to strict scrutiny.
VIII. Second Amendment Analysis: The New Historical Analogy “Doctrine” and the Interpretations/Construction Distinction
A. Generalities: 
1. Before 2008, the 2nd Amendment was interpreted to limit Govt’ power to regulate weapons within the context of (state govt’) militia service.
B. DC v. Heller [Heller did not apply a means-ends test]
1. Issue: Is DC law barring possession of a handgun and requiring registered firearms to be disassembled or trigger locked an action that is unconstitutional?
2. Conclusion: YES!
3. RULE: No Standard of review from this case
a) KEY → did NOT delineate a standard of review
b) Right to bear arms is not an absolute right 
4. Facts: DC law bars possession of handguns; requires registered firearm to be dissembled or trigger locked
5. Majority: 
a) Second Amend. Divided into two parts: (1) its prefatory clause; and (2) its operative clause → the preparatory clause does not limit the operative clause, but announces a purpose (uses historical documents)
(1) Apart from that clarifying function, a prefatory clause does not limit or expand the scope of the operative clause
b) OPERTIVE CLAUSE: 
(1) Holder of the right = “the people”
(2) Substance of the right = “have weapons”
(a) “Arms” = any weapon (not just weapons used for military use
(b) “Keep arms” and “Bear arms” = have weapons (not just for military use
(3) Meaning of Operative Clause: 
(a) “Guarantees the individual right to possess and carry weapons in case of confrontation (the right is not unlimited citizens do not have right to carry arms for any sort of confrontation)
c) Prefatory Clause
(1) “Militia” = all able bodied men (not members of state govt’ organized militia) “the peoples militia”
(2) “Security of a free state” = security of a free govt’ (not security of each of the several states of the United states (broader than ONLY to protect state govt’ power)
(a) Like repelling invasions and insurrections
(b) No need for federal army
(c) Better able to resist tyranny
d) Relationship B/W Prefatory Clause and Operative Clause
(1) Prefatory clause “fits perfectly” b/c the reason right was codified was b/c tyrants typically eliminate militia by “taking away the people’s arms” (but NOT the only reason right to bear arms important: “most undoubtedly thought it even more important for self-defense and hunting”)
6. Majorities Original Meaning Originalism
a) Says: “Analogous arms-bearing rights” were NOT limited to military use of weapons 
(1) 18th Century state constitutions
(2) NC and GA state laws conferring right to carry arms
(3) Interpretation of MA state constitution in MA state Supreme Court
b) Reliance on “Legislative History” of second amendment not appropriate when interpreting text codifying a pre-existing right 
c) Three Important Founding-Era Legal Scholars
(1) 19th Century cases
(2) Late-19h Century (Post-Civil War) U.S. Congress
(3) Late-19th century (Post-Civil War) News paper editorials
7. Analysis: 
a) U.S. v. Miller → only stands for proposition that govt’ has the power to ban “certain types of weapons”
b) The straight secured by 2nd Amendment is not unlimited
(1) Not a right to carry and keep any weapon whatsoever in any manner whatsoever for whatever purpose
(2) There still exists longstanding prohibitions on carrying of firearms by felons and the mentally ill or laws forbidding the carrying of firearms in schools and government buildings
c) Another Important Limitations = the sort of lawful weapons that they possessed at home to bring to military duty (NOT “highly unusual weapons”)
d) 2nd Amendment protects a natural right that predates the constitution → therefore we do not need to be considering what the framers were thinking
8. Majority Sources of Interpretation:
a) Method: Original Meaning Originalism 
b) Sources: Text; Founding Era Constitutions and Dictionaries; Founding Era Scholarly Writings; Case Precedent; Post-Civil War Era Understandings
9. Dissents
a) Stevens 
(1) Metod of Interpretations: Pluralist/Purposive (non-originalist)
(a) Sources: Text, Framers Original Intent, Case Precedent, States Declaration of rights 
b) Breyer
(1) Not about interpretation; Doctrinal Analysis discussing Standard of Review
C. New York Pistol & Rifle Assoc. v. Bruen [McDonald v. Chicago - cited here; an incorporation case → applying Palko Test → 2nd Amendment can limit States (via 14th Amendment) regulation of gun]
1. Issue: Whether the NY Regulation that regulates when you can __ violates the 2nd Amendment
a) Prohibited to carrying a handgun to locations that were typically frequented by the general public; needed a special need (rather than self-defense) for carrying a gun → discretion from a government official to decide if it could be carried or not
b) REGULATION: Have to have proper cause to carry a concealed weapon for purposes of self-defense (police, judge, etc.) not sufficient to say that you live in an unsafe area (to automatically get a license) [this types of regulations are unconstitutional → no 2nd amendment protects right to have a handgun outside the home]
2. Conclusion: 2nd Amendment to strike down a NY law regulating the public carriage of concealed handguns
3. Holding: Apply to LAW CHAMBERS HISTORY to gun regulations from now on → Won’t be tested on the EXAM
4. RULE: NO STANDARD OF REVIEW (including in Heller - also rejects Rational Basis / Means-End Analysis for Gun Regulation)
a) LAW CHAMBERS (OFFICE) HISTORY: New!! Shift from DC v. Heller
(1) Govt’ bears burden justifying regulation showing that it is consistent with nations historical tradition of fire arm regulation (THIS IS THE TEST)
(a) Different from Fundamental Right b/c no means-end test
(2) Govt’ must affirmatively prove that its regulation is part of a historical tradition that limits the right to keep or bear arms. 
(3) Two-Steps:
(a) Whether the second amendment's plain text covers an individual's context. 
(b) MAIN RULE: Govt’ presumptively regulates that conduct the Govt’ must justify by demonstrating consistent point to historical precedent before, after, or during founding → that shows a comparable regulation
5. REASONING: Violates 2nd Amendment because…
6. Government Action/Law/Means: Requiring applicants for a concealed carry permit have an actual need for it
7. Governments Argued Ends/Goal/Purpose: Ensure public safety -- prevent people getting killed b/c more people can have guns
8. NOTES:
a) Specific-Intent Originalism is not found here → Specific intent originalism is 1970s (only thing you look at, is what you can discern what the framers intended for the words in the Constitution meant). 
b) Critique: Majority opinion writing/reasoning → looks more like what a legislature does than what the judicial system does because they are using history on determining how to write the law (or how the law is written)
D. Bruen Bryer Dissent 
1. Mistakes:
a) (1) Decides on pleadings without discovery or evidentiary record
(1) Plaintiff’s → Were not, necessarily, denied their Gun Licenses (would have been nice to have evidentiary record); they were not denied total gun license, had a license to carry handguns (to carry for backdoor, hunting type purposes - fishing hiking and camping)
(a) They wanted to carry it for purposes of SELF-DEFENSE and handguns that were typically open and frequented by the public 
(b) They can already carry a rifle/big gun in NY → they wanted a license to carry a handgun
(2) Cops did get a license to carry it for self-defense → as long as it was from to and from work for police officers 
b) (2) No Means-End Test was used
2. Argument: Principle of Stare Decisisa (I accept what DC v. Heller says - right to have guns inside the home and for hunting)
a) Does NOT like the RULE of the majority → doesn’t like the exclusive history application (there should be a means-ends test) 
(1) Court misreads Heller → Bryer argues that Heller just hadn’t yet decided the standard of review, not that there was not one. 
b) He was not suggesting Intermediate Scrutiny in Heller → he was attempting to suggest a new test “Interests-Balancing Tests” (a test for gun regulations) → Majority misread Hellers
c) THIS IS FOR THE LEGISLATURE TO DECIDE [Court is getting too far outside its box for gun regulation with its judicial review] →KWF AGREES
(1) Greater Judicial Deference for this type of regulation because involves complicated policies that vary city by city (state by state) 
d) Historical Analysis is not Judicial Precedent → Majority does not analyze the Govt’ GOAL of the law (at any level of scrutiny)
3. Why Does Majority Get To Rule for Gun Regulations (but more court scrutiny for regulating pregnancy)
a) State and Local Government → have a general police power to regulate for safety, health and welfare (this relates closer to gun control than prohibiting abortion) 
b) Liberty in Due Process Clause = More scrutiny for a GOVT’ regulating body rather than regulating guns (two different provisions of the constitution) 
4. USDC and COA → Had created a doctrinal rules
a) Two-Step Approach:
(1) Strict Scrutiny 
(2) Intermediate Scrutiny if not burden is severe enough from regulation
IX. Limits on Government Power: Equal Protection
A. Modern Analysis → EPC Classifications: 
1. Race (ethnicity & national Origin) → Suspect
2. Gender → Quasi-Suspect
3. Alienage (citizenship) → Suspect 
4. Legitimacy (non-martial children) → Quasi-Suspect
B. Classifications: What is the Government’s Classification?
1. Facial Classifications
2. Facially Neutral Law has a Discriminatory Impact and Discriminatory Purpose
a) Ex: Law requiring police officers be at least 5’10 and 150 Lbs.
(1) On its face → height and weight classification 
(2) Stats how over 40% of men meet this, but only 2% of women meet it
(3) Results is that the law has a discriminatory impact against women in hiring for the police force
b) Racial or Gender Classification
(1) Discriminatory impact alone is insufficient to prove a racial or gender classification
(a) If a law is facially neutral, demonstrating a racial or gender classification requires proof that there is a discriminatory purpose behind the law
C. Standards for Equal Protection Analysis: What is the Appropriate Level of Scrutiny?
1. Theories/Considerations for when Heightened Scrutiny is Triggered 
a) When the characteristic has a history of being the basis for purposeful discrimination
(1) Makes it likely the law’s classification on basis of this characteristic is based on stereotypes.
b) When the characteristic is an immutable trait (race; national origin; gender; martial status of parents)
(1) Makes it unfair to treat people differently on basis of this characteristic because it cannot be changed or chosen
c) When the characteristic makes a group member relatively political powerless compared to non-group members (aliens not allowed to vote; women are more than have the population but have traditionally be severely underrepresented in political offices)
(1) Makes it less likely those who share this characteristic can protect themselves from unfair treatment through majoritarian electoral process
2. Suspect
a) Strict Scrutiny[Discrimination based on race or national origin]
(1) Classification must be narrowly tailored to serve a compelling government interest. 
(a) Cannot achieve it objective through any less discriminatory alternative
(2) All Racial classifications - whether disadvantaging or helping minorities 
3. Quasi-Suspect [Discrimination based on gender or against nonmartial children]
a) Intermediate Scrutiny
(1) Classification used by the Govt’ must be Substantially related to serve a compelling government interest
(a) “Burden of justification is demanding and it rests entirely on the state” See U.S. v. Virginia 
4. Non-Suspect
a) Rational Basis Review:
(a) Classification used by the Govt’ must be Rationally related to a legitimate government interest
(b) Challenger has burden of proof in Rational basis Review → strong presumption of law’s constitutionality 
(2) Typically will be upheld if Govt’ lawyer can identify some conceivable legitimate purpose regardless of govt’ motivation (outside of motivations that trigger heightened scrutiny)
(a) actual purpose behind a law is irrelevant &
(b) the law MUST be upheld “if any state of facts reasonably may be conceived to justify” its discrimination
(3) P attacking rationality of legislative classification has the burden to negate every conceivable basis which might support it. See FCC v. Beach
(a) Never required the legislature to articulate its reasons for enacting a statute.
D. Does the Govt’ Action Meet the Level of Scrutiny (Over v. Under - Inclusive)
1. In evaluating the relationship of the means of the particular law to the end the SCOTUS often focuses on the degree to which a law is underinclusive and/or overinclusive. See Korematsu [Critique of it’s failures - just because it could even be both as in Korematsu doesn’t mean that law will be invalidated]
a) A law is underinclusive if it does not apply to individuals who are similar to those to whom the law applies too
b) Overinclusive = law applies to those who need not be included in order for the gov’t to achieve its purpose 
E. Early Interpretations: 
1. Limit, if anything, on judicial power is that they are bound (or at least must) adhere to precedent
2. Slaughter-House Cases → That EPC really only applies to former slaves or an attempt to oppress Blacks similar to slavery (dismantling racial hierarchies)
F. Post-Lochner Era
1. Default is that the Federal Judiciary has deference to majoritarian rule making except for regulations that: (1) Violate the Bill of Rights; (2) Legislation restricts political/voting process; (3) Prejudice against “The Little Guy” (Discrete and Insular Minorities). See Carolene Products FN 4
G. Post-1980 Anti FN4
1. Rejected FN 4 idea - did not believe in default being judicial deference 
H. Post-2022
1. Law Chamber/Office History Exclusive Approach
a) Selectively applied to only some provisions of the U.S. Constitution
b) Prone to overruling prior precedent (by giving court a lot of discretion)
c) Only applies to the Subset of Abortion regulation of SDP; Interpretation of Gun Regulation of 2nd Amendment [DC v. Heller; Dobbs; Bruen]
(1) EXAM: Everything else can rely on various sources of meaning (purposivism) → For law students/lawyers = precedent 
d) Bruen → Legal Test: Government to convince the court/government to put in gun regulation that there exists a sufficiently similar historical analog (an old gun regulation). 
I. Views of Standard of Review For Race-Conscious Government Action: 
1. Majority View: Race-consciousness of any kind should be subject to strict scrutiny (except for racial profiling in prison) BUT not all race-consciousness violates EPC. See Crosen
a) Because race consciousness for the purpose of including nonwhites constitutes racial discrimination against whites. 
b) Government can demonstrate compelling interest in only very limited circumstances
2. Minority View: race-consciousness should be subject to Strict Scrutiny or Intermediate Scrutiny depending upon whether purpose is to subordinate or to redress discrimination/achieve diversity 
a) Use Carolene Products Fn. 4 approach to applying strict scrutiny
J. Plessy v. Ferguson 
[Hardly Citable on Exam - seminal case for Court letting their ideologies/policy overrule constitutional theory or doctrine]
1. ISSUE: Whether a LA Law that required segregated train cars violated the EPC of the First Amendment 
2. Holding:  SCOTUS upheld the state law because segregating train cars is constitutional as it does not violate the EPC because it is a “social right” → Falls under the States Police Powers (chance for court to follow its reasoning from Civil Rights Cases of 1883 and stick down law, but didn’t)
3. Rule: Congress lacks the power under section 5 of the 14th amendment to pass civil rights laws, like the civil rights of 1875, modern civil rights law are usually passed through congresses commerce clause power. 
4. Reasoning: The law was applied equally to both whites and blacks (they both had to be separated from each other) → Separate but equal
a) “If black people were to have the same power as white people and chose to enact this law to segregate white people → white people would not take that as a badge of inferiority.”
(1) Law itself does not give a badge of inferiority → it is the way that the P and the people the law affects interprets it
5. Harlan Dissent:
a) 14th Amendment EPC is what it is and everyone knows why they have separate train cars for blacks and whites (because a racist white supremacy ideology and whites are better)
b) Constitution does not allow for caste’s - Reconstruction Amendments dissolved America’s caste system 
c) Purpose of the Reconstruction Amendments were not correctly interpreted or applied; inconsistent interpretation of Congressional Power and too narrowly interprets 13,14,15 amendments. 
d) Public accommodations, or amusement, or other things all citizens can do there should be no discrimination based on race because these places are agents or instrumentality of the state
K. Brown I 
1. Issue: Whether those school Jim Crow Statutes violate the EPC
2. Conclusion: Inconclusive but struck down Plessy
3. Holding: Made it illegal to have caste based laws
4. Reasoning: 14th Amendment at least prevents the colored race from unfriendly legislation against them because they are colored which imply an inferiority in a civil system. 
5. Brown II [Remedy Case for Brown I]
6. There was no real time-line; no injunction was issued → Court held desegregation should happen with all deliberate speed (mixed up the remedy that plaintiff’s were suppose to receive with the public interest/school district interest to not desegregate too fast)
L. Korematsu [Federal Executive Order]; [Introduces Strict Scrutiny “Rule” although not directly asserted in the case - to laws that use race in this way]
1. Rule: Two Prong Test for Strict Scrutiny 
a) Compelling Government Interest / Purpose
b) Narrowly Tailored 
2. Toolbox/Sub-Rule: Government can still assert national security as its compelling government purpose. 
3. KWF: Does not apply strict scrutiny correctly
M. Loving (VA Law)
1. Issue: Whether a state law that prevents marriage between people based of racial classifications violates EPC of the 14th Amendment 
a) Law Description: Ban on interracial marriages (black and white (man) got married in DC moved back to VA - arrested)
2. Exam: Use Strict Scrutiny for a law like this 
3. RULE/TOOLBOX: Purpose that the government asserts has to be its actual purpose → Courts can infer what the actual purpose is; not just what the government says it is.
4. Holding: Strike down Law
a) Court rejects the mere equal application of the statute containing a racial classification 
b) “Distinctions between citizens solely because of their ancestry” is “odious to a free people whose institutions are founded upon doctrine of equality”
5. Sub Rule: 14th amendment will never allow the government's purpose to be invidious racial discrimination and/or upholding white supremacy
N. Palmore [Only modern case, now minority view of EPC, that finds that the purpose of the 14th Amendment was to dismantle racial hierarchy]
1. Issue: Is a Court order that takes away the child of a mother because she is dating a black man a violation of EPC?
2. Holding: Court order is a violation of the 14th Amendment 
3. Reasoning: 
a) Anti-Caste reasoning; private biases may be outside the reach of the law, but the law cannot, directly or indirectly 
O. Frontiero [Not used to argue what standard of review you get (i.e., strict scrutiny→ argues to get a new classification added to a classification that triggers heightened scrutiny]
1. Four Justices, but not the majority, believed gender classifications should be strict Scrutiny 
2. Issue:  Whether the different treatment between men and women military dependency constitutes an unconstitutional discrimination against servicewomen in violation of the Due Process Clause?
a) Facts: servicemen can claim a wife as dependent but a service woman cannot unless he is in fact proved to be dependent on her for over ½ of his support.
3. Government Argument: To satisfy Strict scrutiny would have to demonstrate that it is actually cheaper to grant increased benefits with respect to all male members, than it is to determine which male members are in fact entitled to such benefits and to grant increased benefits only to those members whose wives actually meet the dependency requirement.
a) Precedent: makes clear that efficient administration of govt’ programs can be a purpose but the Constitution recognizes higher values than speed and efficiency. 
4. KEY: NOT ARUGING FOR A PARTICULAR LEVEL OF SCRUTINY BUT ARGUING FOR CHANGE IN CONTROLLING LAW, as to how a particular regulatory classification is treated → AS A MATTER OF LAW IT SHOULD NOW BE QUASI-SUSPECT; or SUSPECT way a law can classify. 
5. Reasoning: 
a) Compared statutes distinction between sexes to that of Blacks under Pre-Civil War slave code. Neither slaves or women could: hold office, serve on juries, sue in their own name, own property, be legal guardians of their children (if married for last 2)
b) Discrimination in educational institutions, job market, and the political arena
c) Sex is an immutable characteristic like race/national origin
d) Sex characteristics frequently bear no relation to ability to perform or contribute to society
6. TOOLBOX - Factors to argue a Classification should be subject to heightened scrutiny when it is traditionally non-suspect (i.e., age, citizenship)
a) (1) History of classification used for purposeful discrimination
b) (2) Immutable Characteristic 
c) (3) Political Powerlessness
7. Conclusion: likelihood, as a P, for success is not very high because the court had not done so in decades. 
P. Craig v. Boren [Court agrees on intermediate scrutiny for gender classifications]
1. Issue: Whether the gender-based differential contained in Oklahoma’s law constitutes a denial of the equal protection of the laws to males aged 18-20
a) OK law prohibits males under 21 and females under 18 from purchasing nonintoxicating 3.2% beer.
(1) Objectives: Protect public health and safety (this is an important function of the state / local gov’t)
2. Analysis: The gender classification must serve important governmental objectives and must be substantially related to achieving that objective 
3. Reasoning: 
a) Statistics .18% females and 2% males dui’s 18-20 y/o - this statistic alone is not enough for a gender line classifying law
(1) Moreover, the statistics were not specific enough focusing on age-sex differences and effect of this 3.2% beer specifically
4. Rehnquist Dissent?
Q. US v. Virginia [gender-defined classification solid base is that Govt’ must establish a exceedingly persuasive justification}
1. Facts: Virginia proposed a parallel program for women: Virginia Women’s Institute for Leadership (VWIL) at Baldwin College. Shared the same mission as VMI; it differed in academic offerings, methods of education, and financial resources.
2. Issue: Whether Virginia’s exclusion of women from a public education institution violates the EPC?
a) Does Virginia’s exclusion of women from the educational opportunities provided by VMI - extraordinary opportunities for military training and civilian leadership - deny to women “capable of all the individual activities required of VMI cadets” the equal protection of the law guaranteed by the 14th Amendment?
3. Holding: applied Intermediate scrutiny and declared exclusion unconstitutional 
4. Gov’t Arguments: (1) single-sex education is important educational benefits; (2) VMI’s unique Adversative approach would change if admitted women.
5. Rule: Virginia has not shown that VMI was established, or has been maintained, with a view to diversifying, by its categorical exclusion of women, educational opportunities within the Commonwealth.
a)   Rule: In cases of this genre, our precedent instructs that “benign” justifications proffered in defense of categorical exclusions will not be accepted automatically; a tenable justification must describe actual state purposes, not rationalizations for actions in fact differently grounded.
b) (a)   the question is whether the Commonwealth can constitutionally deny to women who have the will and capacity, the training and attendant opportunities that VMI uniquely affords.
(1) (c)    The notion that admission of women would downgrade VMI’s stature, destroy the adversative system and, with it, even the school, is a judgment hardly proved, a prediction hardly different from other “self-fulfilling prophecies,” once routinely used to deny rights or opportunities.
c) Facial Gender Exclusion → Govt’ must prove the classification is BASED ON A REAL DIFFERENCE
6. Reasoning: “Inherent differences” between men and women remain cause for celebration, but not for denigration of the members of either sex or for artificial constraints on an individual's opportunity
7. Sub-Rule: Generalizations about the way women are (gender based stereotypes) can no longer justify gender classifications. 
R. Orr v Orr [law carried baggage of sexual stereotypes]
1. Issue: Whether Alabama’s Alimony statute violates the EPC?
a) Requires husband, but not wives, to pay alimony upon divorce. It establishes a classification subject to scrutiny because the classification expressly discriminates against men (even though not women) creates a gender classification. 
2. Rule: Classifications based on gender must serve an important governmental interest and must be substantially related to achievement of those interests. 
3. Conclusion On Government Interest (Tool Box): Assisting needy spouses is a legitimate and important governmental objective; the court has recognized the disparity in economic condition between men and women by long history of discrimination against women, and its reduction is an important governmental interest. 
4. Substantially Related to that Interest (second prong) Analysis:
a) No, no reason to use sex as a proxy for need because individualized alimony hearings already occur to assess parties’ relative needs. 
b) Needy males could be helped with needy females with little additional burden on the state so administrative convenience is not a rationale. 
c) Alabama could help this economic disparity without solely placing burdens on male husbands → make alimony burdens independent of sex
d) Under-inclusive example - only give advantage to financially  secure wives whose husband’s are in need.
5. Citizenship Status
6. GENERAL RULE: Strict Scrutiny applies to Citizenship (Alienage)
7. Self-Government & Democratic Exception (Rational Basis Review): Voting; Political Office; Jury Service; Law Enforcement; Public School Teacher; (NOT - Notary Public)
a) FOLEY (EXCEPTION)[upholding NY law banning non-citizens from being a police officer related to Self-Government and the Democratic Process]
(1) RULE: Citizenship may be a relevant qualification for fulfilling important nonelective executive, legislative, and judicial positions. It represents the choice, and right, of people to be governed by their citizen peers. 
(a) Police officers do not fall exactly into those categories but exercise an almost infinite variety of discretionary powers
b) Ambach v. Norwich [Public School Teacher Regulations subject to rational basis review if classifying based on citizenship]
S. Non-Suspect Classes [Age; Disability; Wealth; Sexual Orientation] - Rational Basis Review
1. Railway Express [Rational Basis of Review - Very low bar See Railway Express]
a) Issue: Whether NYC law regulation of advertising on vehicles you do not own violates the equal protection clause?
(1) Regulations: Prohibits operating an advertising vehicle in NYC unless the ad. is for the Bx delivery vehicle that is engaged in usual bx or regular work and not mainly used for advertising. 
(a) Law distinguishes between advertisements of products sold by owner of vehicle and general advertisements 
b) Plaintiff Argument: 
(1) The classification which the regulation makes has no relation to the traffic problem since a violation turns not on what kind of advertisements are carried on trucks but on whose trucks they are carried.
(a) I.e., P’s truck carrying advertisement of a commercial house would not cause any greater distraction than if the commercial house carried the same advertisement on its own truck. 
c) Holding:  Deferential Rational Basis Review
(1)  says this is a SUPERFICIAL way of analyzing the problem
(2) “The local authorities may well have concluded that those who advertised their own wares on their trucks do not present the same traffic problem in view of the nature or extent of the advertising which they use.”
d) Rule: It is by such practical considerations based on experience rather than by theoretical inconsistencies that the question of equal protection is to be answered. 
e) RULE: 
(1) Under inclusiveness is allowed, because the Govt’ may take one step at a time, addressing itself to the phase of the problem which seems most acute to the legislative mind. 
2. MS Board of Retirement v. Murgia [AGE]
a) Issue: Whether the provision of Mass. Law that a uniformed state police officer shall be retired when he turns 50, denies 50+ y/o officers EP of the law. 
b) Facts: State officers must take a physical exam every 2 years until 40 → then annually between 40-50 → then mandatory retirement at 50 (no dispute that P was in excellent physical and mental health before being forced to retire). 
c) Government Goal: Assuring Physical preparedness of its uniformed police officers
d) Holding/Rule: 
(1) Mandatory retirement age does not affect a fundamental right; and 50+ in age is not a suspect class (because unlike race/national origin → no history of purposeful unequal treatment, not shut off from political process; etc.)
(2) Not a discrete and insular minority → everyone will reach old-age in their normal life span.
e) Marshall Dissent?
3. San Antonio v. Rodriguez [Rejects application of Strict Scrutiny for Socioeconomic classifications]
a) Held: Only strict scrutiny if classification interferes with exercise of a fundamental right (which education was not) or operates to peculiar disadvantage of a suspect class (which poor socioeconomic was not)
(1) Poverty is not immutable
(2) Most discrimination against the poor is a result of the effects of the law, rather than a product of intentional discrimination.
(3) Additionally, the Court clearly wanted to avoid creating a constitutional right to government benefits such as welfare, food, shelter, or medical care.
b) Dissent? 
T. NON-SUSPECT CLASS - RATIONAL BASIS “Plus”
1. GENERAL RULE / WORDS TO REQUEST IT: 
a) Fact Pattern to Look For → facts that are described as the Govt’ seeking to legislate in a negative way, for the sake of legislating in a way, against a group (i.e., sexual orientation See Romer; Disability See Cleburne) (except for race/sex) 
2. City of Cleburne 
[No facial classification - Rational Basis for Disability Classification]
a) Held: City ordinance that required special permit for the operation of a group home for the mentally disabled unconstitutional
(1) Because homes like fraternities houses and apartment buildings did not need to obtain a special permit.
b) Standard/Rule: To withstand equal protection review, legislation that distinguishes between the mentally regarded and others must be rationally related to a legitimate governmental purpose. 
3. Romer [Sexual Orientation - Law Struck Down using Rational Basis Plus → doesn’t use Frontiero Factors] 
a) Issue: Whether the Colorado Constitutional Amendment that repeals all state/local laws that prohibit discrimination against LGBT is a violation of EPC?
(1) Prohibited at all levels any action designed to protect LBGT
b) Held: Yes → But used Rational Basis Plus 
(1) Homosexuals were put into a solitary class with respect to transactions and relations in both the private and Govt’ spheres. Withdraws from LGBT, but no others, specific legal protections caused by discrimination, and it forbids reinstatement of these laws and policies 
(2) Imposed a broad and undifferentiated disability on a single named group 
(3) No legitimate purpose for denying LGBT same use of political process → could only be animosity toward the class of persons it affected.
(4) Nullified specific legal protections in all transactions in housing, real estate, insurance, private education,  employment. (private sphere)
c) Govt’ Argument: put LGBT in the same position as all other persons.
d) RULE: Showing of judicial willingness to protect LGBT from exclusionary classifications 
(1) Animus to a particular group does not allow a MORAL basis of the law to be sufficient to even meet the Rational Basis Test
e) Reasoning
(1) Law was too narrow and broad, singled out a group then banned altogether all protections. 
(2) Government and each parts remain open on impartial terms to all who seek its assistance
(3) LGBT now face immediate, continuing, and real injuries that outrun any legitimate justification
f) NOTE: Open question if whether heightened scrutiny is appropriate for classification based on sexual orientation
U. Facially “X” Neutral Laws with a Discriminatory Impact or with Discriminatory Administration/Purpose/Intent
1. General RULE: Discriminatory impact alone is insufficient to prove a racial or gender classification; there must be proof of a discriminatory purpose. See Feeny; Davis
2. General Analysis - Need To Prove: (1) Racially/Gender Exclusionary Effect; and (2) Racially/Gender Exclusionary Purpose (INTENT)
3. Washington v. Davis [Lawyers failed to convince court there was a non-facial racial classification - Cite to show exclusionary effect is not enough, exclusionary purpose is also needed]
a) Issue: Whether test used by DC Metro Police to screen applicants violated the 5th Amend. Due Process Clause via 14th Amendment incorporation
(1) Validity of a qualifying test administered to applicants to become a DC police officer; Tested verbal, vocabulary, reading, and comprehension ability
b) P Argument: Recruiting procedures discriminated against black applicants because the test excluded a disproportionately high number of black applicants. Test was not a good test → not designed for the purpose it is being used for. 
(1) Just wanted Intermediate Scrutiny (not even SS)
c) Holding: Not convinced that the law neutrally creates a racial classification it is really testing ability - applies Rational Basis Test
(1) Facial Classification = High Test Score vs. Low Test Score
d) Reasoning: 
(1) “ it is untenable that the Constitution prevents the Government from seeking modestly to upgrade the communicative abilities of its employees rather than to be satisfied with some lower level of competence, particularly where the job requires special ability to communicate orally and in writing.”
(2) Impact that Blacks also failed to score well would, alone, not demonstrate a violation of the EPC of an otherwise valid qualifying test
(3) A rule that a statute designed to serve neutral ends is nevertheless invalid, absent compelling justification, if in practice it benefits or burdens one race more than another would be far-reaching. (could invalidate tax, welfare, public service statutes)
e) Brennan/Marshall Dissent?
4. Palmer [Extremely difficult for a court to determine the motive, because of a collection of motives, that lie behind a legislative enactment]
a) Found Merit in both P’s claim (closing pools to refuse to practice desegregation); 
(1) Found Merit in Defendant’s Claim - said pools were closed because the city felt they could not operate safely and economically on an integrated basis
b) The legislature / governing body (and the majority) can solve the problem if it was truly based on bad motives 
c) HOLDING: 
(1) Because the pools were closed for both whites and blacks cannot be said to be a denial of equal protection
d) TOOL BOX:
5. Feeney [Facial Classification: Veteran and Non-Veteran Classification = Rational Basis Review]
a) ISSUE: Whether the P has shown that a gender-based discriminatory purpose has, at least in some measure, shaped the Massachusetts veterans’ preference legislation.
(1) MA law(activity) required all veterans who qualify for state civil service positions must be considered for appointment ahead of any qualifying non-veterans → resulted in overwhelming advantage to men (because combination of historical policies restricted number of women that were in US military - only 1.8% women (never drafted))
b) Government Justification: a measure designed to reward veterans, ease transition from military to civil life, attract loyal and well-disciplined people to civil service occupations.
c) P argument: Prove existence of a type of non-facial gender classification, they knew this policy would have an exclusionary effect on women. Knowing is not enough → must be based because of its exclusionary purpose.
d) RULE (Toolbox) Proving Discriminatory Purpose/Intent:
(1) The Govt’ selected or reaffirmed a particular course of action at least in part “BECAUSE OF”, not merely “IN SPITE OF” its adverse effects upon an identifiable group. 
(a) Very high evidentiary burden
(b) Purpose Requirement = very difficult for EPC to apply heightened scrutiny to structural/systemic classifications. 
6.  Arlington Heights [Evidentiary Considerations for proving discriminatory purpose (INTENT) - P failed in this case]
a) P Argument: Denial for a rezoning request was racial discriminatory and violated 14th Amendment: 
b) RULES CONSIDERED: 
(1) Davis & Feeney → official action will not be held unconstitutional solely because it results in a racially disproportionate impact/effect.
(2) Proof of both racial classification intent and purpose is required to show a violation of EPC
(3) When there is proof that a discriminatory purpose has been a motivating factor in the decision, judicial deference is no longer justified. 
c) RULE (Toolbox) Proving Discriminatory Purpose/Intent: Review of Circumstantial and direct evidence of intent as might be available. (Non-Exclusive List) → [EXAM: in conclusion concede low likelihood proving this is possible]
(1) Starting Point: Whether the action bears more heavily on one race than another. (extreme statistical proof, generally alone not enough to prove purpose though) See Davis
(2) Other Evidence to CONSIDER: 
(a) Historical background of law enactment / Govt’ Action
(i) Particularly if it reveals a series of official actions taken for invidious purposes
(b) Sequence of Events leading up to action
(c) Departures from the normal procedural sequence (whether events leading up to decision suspicious) 
(d) Substantive departures 
(i) Whether action/law/decision inconsistent with typical substantive considerations
(e) Legislative or administrative history
(i) Comments made by politicians for example
7. Geduldig [When is it “Discrimination”? → Applies Rational Basis]
a) Issue: Whether CA’s law, defining disability, violates EPC by excluding coverage for disabilities resulting from pregnancy? Whether law’s failure to take into account biological differences between men and women constitutes gender discrimination?
(1) CA administered a disability insurance system that pays benefits to persons in private employment who are temporarily unable to work because of disability. Does not rely on state-funding; and it is self-sustainable. 
b) Govt’ Purpose: Creating a program that insures most risks of employment disability, but chosen not to insure all risks, decision is reelected in the level of annual contributions exacted from participating EE’s 
(1) Classified as: Pregnant Person v. Non-Pregnant person
c) P argument: Non-Facial Gender Discrimination
d) Holding: No proof of Government exclusionary purpose (INTENT)
(1) Needs to be BECAUSE OF exclusion not IN SPITE OF exclusion
e) RULE: Consistently with the EPC, a State “may take one step at a time, addressing itself to the phase of the problem which seems most important to the legislature… and provide a remedy in one sphere and reject others” Williamson v. Lee Optical Co. 
(1) Particularly with social welfare programs, state can draw a line as long as it is rationally supportable
V. INCLUSION MOTIVATED [Strict Scrutiny]
1. Richmond v. Croson
a) Facts: City Council adopted the Minority Bx Utilization Plan requiring contractors to subcontract at least 30% of the dollar amount of the contract to Minority Bx Enterprises (MBE)
(1) MBE: at least 51% owned by minority group members (Blacks, Spanish-speaking-Asians, Native Americans)
(2) Purpose: remedial in nature, to promote wider participation by minority business enterprises
(3) Existed for 5 years; 50% of the city was black but only 1% of contracting was given to minority businesses in a 5 year span.
b) RULE (Remedy past forms of discrimination): A generalized assertion that there has been past discrimination in an entire industry provides no guidance for a legislative body to determine the precise scope of the injury it seeks to remedy
(1) It “has no logical stopping point”
(2) “Relief” for such an ill-defined wrong could extend indefinitely. 
c) MEANS: No quotas are allowed for using racial inclusion
d) Reasoning: 
(1) While there is no doubt that the sorry history of both private and public discrimination in this country has contributed to a lack of opportunities for black entrepreneurs, this observation, standing alone, cannot justify a rigid racial quota in the awarding of public contracts in Richmond, Virginia.
(2) Racial classifications are suspect, and that means that simple legislative assurances of good intention cannot suffice.
(3) Holding: Did not pass Strict Scrutiny 
(4) Flood Gate Justification → remedial relief for every disadvantaged group
(5) ONLY WAY YOU CAN GET RACE INCLUSION: by convincing the court that the city/institution (entity being sued for the action) was a proven violator of itself. [NEVER BEEN PROVEN] → The Actor would have to prove their own proven violations of racial discriminations in order to pass the Strict Scrutiny
(a) And government is a passive participant or violator
W. Califano [Gender Classifications benefiting women will be allowed when they are designed to remedy past discrimination or differences in opportunity]
1. Law: Provision of SSA calculating social security benefits, given wage gap between men and women it allows women to get a different calculation for their benefit. 
2. Rule: To withstand scrutiny under EPC “classifications by gender must serve important governmental objectives and must be substantially related to achievement of those objectives” See Craig v. Boren
3. TOOLBOX - Recognized Important Govt’ Purpose: 
a) Reduction of the disparity in economic condition between men and women caused by the long history of discrimination against women has been recognized as such an important interest
4. Becomes the government's job to defend how the law classify 
a) Not using the word discrimination 
b) Government must justify sex classification → should lose if the court concludes that in the sex classifications law or purpose puts artificial constraints on women's opportunities, reinforces sex stereotypes of women vs men; or create/perpetuate the legal social, and economic inferiority of women
5. Argument: We are using classification because there is a REAL difference between men and women (real difference need not biological - See Roster [draft case, real difference between men and women is that men can be sent to combat and women cannot - therefore can justify a rule that requires men to register for draft but not women - not based on a biological difference]). 
6. Plaintiff’s Lawyer → is there something in facts that this law sex stereotyping or law causes sex stereotyping then should win
7. Holding: 
a) Court rejected the possibility that Govt’ purpose was based on stereotypical generalizations about women but instead a real difference 
X. Constitutionality of EP for Affirmative Action
1. Race presumed constitutional; Gender (no presumption); Class/Veteran/Sexual Orientation/All forms (presumed constitutional)
X. Scope of Federal Legislation & Federalism (Division of Power Between State and National Government 
A. Intro to Scope of Congressional Authority: Implied Powers of Congress (Create a national bank (“means”)) vs Express Powers (Raise Taxes (“end”)
1. Analysis To Assess Constitutionality of Federal Law (Act of Congress)
a) (1) Is the law enacted within the scope of Congress’ authority (power) under the constitution / Does the law violate the 10th Amendment?
b) (2) Does this violate some other constitutional provisions or doctrine? (i.e., separation of powers, bill of rights, federalism, 10th Amendment)
2. McCulloch v. Maryland [not a commerce clause case]
a) Summary: Interprets Congress’ powers broadly to include implied powers that satisfy the standard set forth by SCOTUS - Not unlimited Powers; Even before mentioning the Necessary and Proper Clause, Opinion notes that if a power belongs to Congress, Congress can infer the means (an implied power such as creating a national bank) to carry it out.
b) Issue: (1) (Whether Congress has the power) Is power to create the Bank of US within the scope  of authority given to Congress? (2) Whether it is Constitutional for a State to tax the Bank of the United States?;
(1) Holding: Yes Congress does have the power; two types of power, implied power and the creating a national bank falls within the standard below they wanted to raise the taxes and this was a permissible and constitutional way to do so.)
c) Rule: Congress & President have implied Powers “We must remember it is a constitution we are expounding, its a general outline and not to be read like a statute”
d) Standard for the Issue / Rule - Standard for it is not an unlimited implied power (Don’t Have to Apply on Exam)
(1) Supreme Court decides and is the check they assess:
(a) (a) Let the end be legitimate, (b) let it be within the scope of the constitution, and (b) all means which are appropriate, which are plainly adapted to the end, which are not prohibited, 
e) Rationales for Congress Implied Powers
(1) Textual: Exclusion of language that makes clear no implied powers, as was found in Articles of Conf., shows US Const. Confers implied powers 
(2) Structural: Impossible to list all of fed govt’s powers in text 
3. The “Necessary and Proper Clause” (Art. I Sec. 9, Cl. 19)
a) Congress shall have power… to make all Laws which shall be necessary and proper for carrying into Execution 
b) Chief Justice Marshall: Interprets necessary as something that you need; rather than Maryland’s request he interpret it as indispensable 
(1) McCulloch v. Maryland → uses this rational too 
4. Old Federalism Cases:
a) Cooper v. Aaron
b) Prigg
B. Congressional Commerce Power
1. Defining Commerce [KWF EXAM]: Commercial is what involves buying and selling; Do not treat the word commerce that way ⇒ whether something is actually commerce requires an application of the constitutional doctrine.
2. Analysis For CONSTITUTIONALITY of Legislative Acts under CC Power:
a) (1) Is the law enacted within the scope of Congress’ authority conferred by the Commerce Clause
3. Other Commerce Notes:
a) Commerce is all aspects of business and life in the U.S.
b) Congress may regulate commerce that has any effect on interstate commerce
c) No law has ever violated the differential standard that exists now (voters are the control of congress and the commerce power - vote them out!)
(1) Broadest federal ability to pass and make laws (i.e., used to pass federal criminal statutes; environmental laws; civil rights laws)
(a) Judges' ideology may seep based on the particular law and a belief that federal power is too strong.
4. Gibbons v. Ogden [Broader definition of Commerce for purposes of commerce clause; more than just buying and selling]
a) Issue: Does congress have power to regulate the steamboats?
(1) P “losing” argument: commerce is commercial activity and thus navigation is not within Congress’ power to regulate
b) Defining what “among the states”: Can regulate between Foreign States and Indian Tribes: AND: 
(1) Internal concerns which affect the states generally but not those that are completely within a particular state which do not affect the other states (“Interstate state activity”)
(2) Interstate State (if not affect any other states; truly local activity) → Is left to the states to regulate
(3) KWF NOTE: MODERN ANALYSIS
(a) Intrastate regulation can be argued to be allowed because of the time period we can now move goods/services rapidly across the nation, now commerce may effect in new ways, other states. For example: pollutants in the air / NC stream → this will affect other states.
5. Pre-1937 Commerce Power Cases 
[Non-Judicially limited federal commerce power] → Counter Precedent
a) FDR Video?
b) Notes: Think Lochner Period - interconnection between fundamental right to contract and the commerce power period at issue here (struck down new deal regulatory laws)
c) Cases: 
(1) E.C. Knight [striking down a federal law that is an anti-monopoly regulation of sugar refining industry) → court was pro-monopolist 
(2) Carter Coal [striking down federal law that had labor standards and price regulation in coal mining industry]
(3) Shreveport Rate Cases [still good law] (upheld federal law as limiting rates charged for out-of-state lines in railroad industry)
(4) Schechter Poultry [striking down federal law which prohibited child labor, minimum wage, maximum hours, labor standards in poultry industry)
(5) Hammer v. Dagenhardt [striking down federal law prohibiting sale of products produced by child labor]
(6) Champion v. Ames [upholding federal law making it illegal for shipping companies to carry packages containing lottery tickets]
(a) Inconsistent upheld because morally against the lottery
6. Jones & Laughlin [transition case - first post-Lochner commerce clause]
a) Reasoning Not Important: Holding → Congress has constitutional Power to pass National Labor Relations Act (still scrutinized the law rather than showing the deference it has today)
7. Darby
a) The Court's reasoning in Darby was based on a broad interpretation of the Commerce Clause, which gives Congress the power to regulate interstate commerce. 
b) HOLDING: The Court held that Congress could use its Commerce Clause power to regulate not only the movement of goods and services across state lines, but also the conditions of employment that affected such commerce.
c) The Court also rejected the argument that the FLSA violated due process or equal protection rights, holding that the law was a reasonable exercise of Congress's power to promote fair labor standards and protect workers from exploitation.
8. Wickard
a) Issue: Whether the Act (imposing annual quotes on amount of wheat farmers could grow - Farm Support Program). 
b) RULE: When there is an act of Congress:
(1) Deferential Standard of Review
(2) Whether Congress has a rational basis to conclude that activity has, when considered on the aggregate, a substantial effect on interstate commerce.
c) KWF EXAM NOTE: Focus on the Nature of the Activity Rather than the effect of the law
(1) No longer is the sole Commerce Clause analysis: If whether there is a direct or indirect impact on interstate commerce
d) KWF EXAM Note: 
(1) For both the Plaintiff and the Defendant: The motive that congress had when enacting the law is irrelevant.
(2) KWF NOTE:
(3) It was assumed that the wheat was grown and all consumed on the farm → not even for the buying and selling of the wheat.
e) Holding / Conclusion: Congress may properly have considered the law would have a substantial impact on interstate congress. (shows extreme deference within the standard)
9. KWF ON DORMANT COMMERCE CLAUSE IN THE US
a) Defined: There is no such thing as dormant commerce clause in the U.S. constitution (textually)
(1) It is an interpretation of commerce clause which is a doctrine interpretation that limits state but not federal power to limit or burden interstate commerce.
10. Heart of Atlanta [KWF - Do Not Overuse on Exam]
a) Issue: Whether Congress has constitutional power pursuant to Commerce Clause (“CC”) to enact Title II (Plaintiff** Frame Issue favorably: prohibit race discrimination by privately-owned hotel that has effect on interstate travel)
b) Holding: Yes
(1) Applied Wickard Standard -- motive is not at issue only if it is in the scope of Congress’ power
c) Rule: 
(1) Whether Congress could rationally believe that the activity would have a Substantial aggregate effect on interstate commerce [Not govt’ job or our job to tell / argue what the effect is]
(a) Rational Basis Standard
(2) If it is interstate commerce that feels the pinch, it does not matter how local the operation which applies the squeeze.
d) Sub-Rule 
(1) Congress does not need to have an interest in creating more or less commerce. 
11. Katzenbach v. McClung [same as above but activity is different - restaurants ability to discriminate / congress have power to regulate sale of sandwiches]
a) Reasoning: bought food from a supplier who received it out of state
b) Rule: Can regulate retail establishments
12. Hodel
a) Upheld regulation of strip mining and required reclamation of strip-mined land
13. Perez [upholding criminal statute regarding loan sharks]
a) Conclusion / Rule: Three Categories of Activity that Congress may regulate:
(1) The use of the channels of interstate commerce
(2) Instrumentalities of, and persons or things in, interstate commerce
(a) These Categories can be treated as the same; both result automatic within Congress power; no need for Wickard Analysis on exam (can still mention it would be subject to that analysis)
(3) Local (intrastate) activity that affects interstate commerce 
b) Conclude: based on xyz this activity falls into 1/2/3 category and thus can or cannot be regulated by congress.
14. Lopez
a) Issue: If Gun Free Zones Act exceeds scope of Congress’ CC power
(1) Activity being regulated = carrying/bringing guns within a school-zone (knowingly)
b) Govt’ Defense: violent crimes spread across country affecting insurance and travel; impacts education and thus national productivity
c) Holding: Yes it does. Struck the law down (big-change) as beyond scope of the commerce power. Non-Economic activity as possessing a gun in the school zone.
d) Rationale: 
(1) No, they are not applying Wickard / But they do not overrule Wickard
(2) Concerned with the idea that Congress might be given unlimited power 
(a) The Court does put into argument that criminal and educational laws are areas where states have historically regulated (not enough to win; but worth using in an argument). 
(3) Lopez fell within the third category of regulating activities that substantially affect interstate commerce. 
e) Rule / Standard Factors: Want to Consider the Implications of the regulations and potential to run afoul of federalism principles
(1) Is the activity an essential part of larger regulations of economic activity?
(2) Does it contain a jurisdictional element?
(3) Are there any congressional findings? (may help but not a determinative factor)?
(4) Is the reasoning behind the regulation that links the intrastate activity to interstate commerce too attenuated (i.e., too many inferences have to be drawn)? [THIS IS THE KEY FACTOR - a lot of discretion]
f) Sub-Rule: Factual correctness of whether or not the activity actually has an effect on interstate commerce IS NOT RELEVANT - Don’t not have to analyze the effect.
15. Morrison [Same as Lopez - women against violence act]
a) Contained extensive congressional findings → not determinative still struck down. 
b) Govt’ Argument: violence against women costs billons of dollars a year and prevented women to travel. 
c) Struck down the law:
(1) Non-economic activity traditionally regulated by the states. 
(a) Congressional findings too attenuated → slippery slope argument. 
16. Raich [Modern Commerce Clause Doctrine; Start here with your rule/analysis]
a) Issue: Does Congress have power under the CC to regulate Med. Marijuana through the CSA. 
(1) Facts: California created a medical exception to its marijuana laws and the administration of President Bush sought to prohibit the practice of prescribing weed for medical use
b) HOLDING: court upheld the law → much more LOCAL law as home-grown weed
c) Reasoning: diversion by unlawful acts into interstate commerce could lead congress to have a rational basis that it would substantially effect interstate commerce. 
(1) Production of marijuana; or wheat, is generally an economic activity
d) Analysis: (1) Is the Activity Economic or Non-Economic?
(1) (a): If Economic: Wickard Standard
(2) (b): If Non-Economic: Lopez Factors
(a) Highly discretionary does not mean that Congress Loses
(3) Not if activity being regulated actually has a substantial effect on interstate congress, just if congress could rationally conclude it
e) Economic Defined: Activity relates to the (1) Production; (2) Distribution; and/or (3) Consumption of commodities
(1) Challenger to Law Argument: Non-Economic because it relates to the possession of commodities 
f) O’Connor Dissent (Renowned for leaving things to the states)
(1) Need the states to be laboratories for experimentation; need things not to go federal too early
C. Congressional Tax Power
1. Butler[Upholding provisions of the Agricultural adjustment act as within Congress’ power to tax for “the general welfare of the United States”]
a) Expansive power to tax
2. NFIB v. Sebelius [The thing must actually be an “activity” in order for congress to regulate it -- in context of CC power - Not on Exam]
a) Congress does not have the power under the commerce clause to enact the individual mandate of the affordable care act because the mandate does not regulate pre-existing activity; BUT Congress does have the power to enact the individual mandate under its power to tax for the general welfare). 
D. Tenth Amendment [basis for the protection of state governments from federal encroachment - another way for an act to cross federalism line besides CC]
1. Federal government is limited enumerated powers; states have general police powers - grounded in structure not text
a) Problems with HOW congress regulates → Congress cannot require states to enact, Axminster, or enforce a federal regulatory program. 
2. Modern Meaning & Standard: Judicial Division does not believe it cannot lose its normative opinions and not have policy preference influence their decisions on what the difference is between state and federal government.
a) Federal Governments: Limited to enumerated / limited power
b) States: Police have general police power as opposed to US Constitution (and because of it) & Federal Get’ - regulate/protect citizens for health, safety, welfare, and morals of persons in jurisdiction
c) Current View: Voters should enforce principles of federalism & 10th Amendment (NOT the Court) through the political process; SCOTUS Does enforce 10th Amendment and CAN be violated. 
d) Current Doctrine: Places external as well as internal limits on Congress’ Commerce power.
3. Standard: Does the Federal Government Commandeer state to enact or to administer federal programs?
4. New York v. U.S. [States Disposal of Radioactive Waste cannot be compelled by Congress]
a) Issue: Validity of a radioactive waste policy which required states to arrange for the safe disposal of radioactive waste in their borders
(1) Only 3 states had safe disposal facilities; statute gave monetary and access incentives to comply with requirements
b) Rule: A law that requires taking title (ordering a state to legislate) is unconstitutional because it commandeers states.
(1) Cannot force states to accept ownership of waste nor regulate according to the instructions of congress
c) Holding: 10th Amendment and Federalism Principles prohibit “take title provision” of low-level radioactive waste policy amendments act; Congress cannot “commandeer” legislative processes of the states.
(1) Court first affirmed Congress’ Congress power to pass because waste was frequently sold from one state to the other
5. Printz [commandeering to require state and local officers to conduct background checks on handguns]
a) 10th Amend & Federalism principles prohibit Congress from Commanding state and local law enforcement officers to conduct background checks on handgun purchasers to implement Brady Handgun Act. 
b) Hold:
(1) Unlawfully forcing states to enforce federal law
6. Reno [Govt’ tool box - rejection of 10th amendment argument against 
a) Hold: 10th amendment and federalism principles do not limit Congress’ authority to pass driver's privacy protection act regulating database owners (including state database owners) disclosure of personal information in state DMV records)
b) Rule/Tool Box: Distinguishing fact pattern for why this is not commandeering the DMV because they were regulating non-state entities as well as the public entity of the DMV. 
7. Garcia [good law]
a) Congress DOES HAVE constitutional power (not limited by 10th Amendment) to regulate activities of states as public employers → minimum wage and overtime provisions of the Fair Labor Standards Act)
(1) Political process limits Congress’ commerce power; 10th amendment does NOT prohibit federal law setting minimum wage and maximum hours for state employees.
(2) Court can preempt conflicting state laws
8. Murphy v. NCAA[10th amendment does not allow Congress’ to regulate sports gambling]
a) Cannot directly issue orders upon the states. Congress can do it directly but each state is free to act on its own. 
XI. Scope of Executive Power & Separation of Powers
A. Youngstown [Holding President Truman’s Executive Takeover of Steel Mills Unconstitutional]
1. ISSUE: Whether president has power if neither constitution nor federal law authorizes presidential Action?
2. Majority BLACK: 
a) No, never because president only has power to act with express textual constitutional or congressional approval; seizure by President is unconstitutional because he is legislating
3. Justice Jackson (Cited as doctrinal rule)
a) Yes, but not in this case; seizure is unconstitutional because in Zone 3 b/c Congress has disapproved of it; Congress (not the President) has power to supply the armed forces
4. Justice Douglas: Yes, but not in this case; seizure is unconstitutional because President executed a “taking” of private property (which requires “spending” to repay owner) & spending power belongs to Congress
5. Justice Frankfurter: Yes, but not in this case; seizure is unconstitutional because Congress expressed disapproval by rejecting laws that would have given President power for seizure
6. Judge Vinson (Dissent): Yes, Seizure is constitutional; Congress approved by not acting. 
B. Analysis For Constitutionality of Action of President:
1. Is the executive action within the scope of the President’s power under the Constitution?
2. Does the law violate some other constitutional provision or doctrine?
C. Generalities
1. Congress and Executive have vesting powers
D. President Powers:
1. Commander in Chief
2. Take Care that laws be faithfully executed 
· Youngstown v. Sawyer (most important case on presidential power) → lead opinion is not the opinion that is cited for the doctrine of the case. 
· It is Justice Jackson’s “Three Zone Analysis” → Determining whether an act of the president is constitutional or not
· (1) President’s power is at it’s greatest → when president acts in accordance with the Constitution and/or acts in accord with an act of congress (a federal law)
· If Congress expresses implicit or explicit approval it helps to be in the zone
· Would be supported by the strongest of presumptions and the widest latitude of judicial interpretation
· (2) President Middle Ground → When president acts in absence of either a Congressional grant or denial of authority can rely on his own independent power. 
· When it is uncertain whether he or Congress has that power → Congress indifference may enable or invite measures of independent practical responsibility. 
· Depends on imperatives of the events and circumstances rather than abstract laws (practical analysis)
· (3) President’s lowest power → When Congress acts against the implied or expressed will of congress
·  president has gotten outside of its box and is trying to do something that Congress has the power to do (i.e., violating congress commerce/spending power (i.e., student loan relief)
· If Congress expresses its implicit or explicit disapproval, and the president does not have federal law or constitutional support, likely to be in the zone. 
· Notes: implicit / explicit approval is for the Court to say
Office Hour Questions:

Romer (or Lawrence?) -- Rational Basis with Bite in equal protection context 
· Know the regulation: 
· Court Struck it down as violating the equal protection clause but not treat it as a facial 
· Can use Romer for non-suspect classifications except for race and sex (because they normally get Williamson v. lee optical rational basis review and then the regulation gets the approach; don’t forget the government's argument)
· Does not make the class a suspect classification but does make a regulation violate the rational basis test. 
Plessy -- Do not really have to cite Plessy (probably wont at all)
Frontiero 
· Could have be applied in Romer and Obergefell (which would have made it more difficult to regulate / treat LGBTQ people differently)
Palmer Case:
· Proving discriminatory impact itself (what the Supreme Court in Washington and Palmer - do not line up; don’t read Palmer doesn’t help → prove the existence of a non facial racial classification or proving the existence of a non facial sexual classification) 
Prince & Reno:
· Does Congress have the power?
· Does it violate another provision of the constitution?
Questions:
1. Palko Standard [Incorporation Cases]
a. Court looking at a particular liberty interest 
b. A traditional-History in Anglo-Saxon history of protecting this argued non-fundamental interest that is so rooted in that our tradition it should be considered as a fundamental history. 
1. Direct or Indirect effect on interstate commerce do not mention direct or indirect
a. Start with Raish economic or non-economic front
2. Commerce Clause analysis creates the definition of whether something is commerce?
a. Is it accurate to describe the motive of the commerce clause challenged action as irrelevant for our purposes? 
3. Jurisdictional Element – Commerce Clause?
a. Law lacks a jurisdiction element → less likely to commerce power (Look back at Lopez)
i. Lopez analysis never says the activity has no effect on interstate commerce; exceeds scope because of other things. 
b. Law has one → 
4. Griswold - held contraception use between married people → Strict Scrutiny
a. RULE: Ban on contraceptives for unmarried OR married people = application of strict scrutiny.
5. Roe → 
6. Casey → held undue burden is standard; government has interest in regulating from conception 
7. Bruens → DO NOT APPLY MEANS-END TEST TO A GUN REGULATION
a. Read last parts of Heller → Govt’ less likely to be able to regulate in the home
8. Dobbs → if regulation is about abortion non-fundamental liberty interest (Rational Basis Review → overrule Roe 
a. Whole Women’s Health → Rational Basis and therefore regulations would pass
b. How does Law-Chambers History Work? (do not start with precedent; start with law chambers history) See Dobbs and Bruen (ONLY history)
i. Method of Original meaning originalist (more granular about what it is because majority believes best way to interpret provisions of the constitution; it was a theory but now it's closer to doctrine/majority idea) → Not a deference to REAL HISTORY 
1. Is history sufficiently analogous to uphold the regulation
ii. Bryer Video
1. We are not that different, other theories of justices also rely on history. Only original meaning originalism has asserted that exclusive reliance on history is the correct way to interpret provisions of the constitution. Other judges will rely on different sources of meaning (precedent; text & structure of constitution; logic; see all SDP Cases) 
a. Palko → Tradition & History is a starting point not a stopping point (there is a EXCESSIVE AMOUNT OF DISCRETION - look backwards before they look forwards) → judge deciding if you have a fundamental right but can just look at anything. 
c. Major Pieces: 
i. (1) Applying Precedent on Precedent → No requirement for applying it on exam → Changed in Dobbs (added a part that can overrule if they do not agree with the reasoning from previous case → highly discretional)
1. Were overruling Roe
ii. (2) History Matters → For SDP → Potential to overrule certain cases
9. Rational Basis w/ Bite with SDP Questions:
a. Lawrence and Romer (EPC) → looking for ability to argue that there is animus that it is equivalent to a bare desire to harm a politically minor group (except race / sex) 
10. Means - Ends Fit Test - Do we argue it or look for facts?
a. Real World: Govt’ explains what the purpose is (i.e., Traffic Safety See Craig)
i. Inferred from the fact pattern or stated → On exam can say that we are assuming what the purpose is if it is inferred (there is the opportunity for both prongs of the test of whether the end satisfies the means. Rational Basis review → anything can basically satisfy but still apply the test)
ii. Loving → maintaining white supremacy is not even a legitimate government purpose so would not satisfy any level
iii. Frontiero, Gaulding → Efficiency, administratively less burden is only a legitimate government purpose (so unlikely to meet heightened scrutiny levels alone)
b. Difference between SDP / EPC:
i. EPC: justifies how law classifies → can govt’ justify how law classify
ii. SDP: justifies the policy choice itself 
11. Morals as a Government Purpose 
a. Morality is insufficient by itself to pass rational basis review (insufficient to be a legitimate purpose by itself). However, it is not a deal breaker, not an illegitimate purpose (in a non-secular way). 
i. Govt’ Lawyer will not want this to be their only basis 
b. Inappropriate for a religious purpose → will not pass RBR 
12. Fundamental Right to Healthcare → tough question
a. Identify regulations that are regulating to decisions and spaces that are similar to the ones at issue (Spatial and Decisional Autonomy). Nothing in our toolbox (precedent based analysis) could help this → this is a good govt’ argument (make a precedent based reasoned analysis; everything for spatial autonomy is distinguishable). Dissimilar from other types of “rights” that have been protected. It is not textually prohibited but it is a brick wall. “It is a hard argument to make, but we will put it briefly”. 
i. With respect to decision to have or choose healthcare its a tough question → Dobbs hurts it because no fundamental right for pre-viability abortion
1. Still have decisions for procreation, contraception, 
13. Govt’ only infringes on Fundamental Rights → always look at it in terms of the regulation
a. Use our tool box for what kind of regulations exist. Tougher argument for P to identify a new fundamental right if they are regulating stuff in the public space 
14. Age Classification - Acknowledge Murgia - Run age through Frontiero Factors
a. Do not have to do standards for overturning precedent → never asked to apply on the Exam 
15. Current Originalist Approach:
a. Original meaning originalism → since 1980 (all specific intent originalists are dead)
i. Selling Feature → it is more constraining (discretion proof) → demonstrated to be untrue and no longer that this pretends to be the truth; 
b. Privileges or Immunities Clause to protect very limited sub-portions of BoR and prevent states from regulating. 
c. Reshaping the entire constitution and purporting it has something to do with history. 
16. Best Govt’ argument for failing tradition and history test is something that has long been deemed illegal (but see Lawrence and Obergfell starting point not an ending point → certain things govt’ should regulate because of how essential they are to human identity human autonomy pursuit of happiness that our founders imagined)
a. See Glucksberg, Bowers, Micheal H
14th Amendment DPC has been interpreted to protect a number of unlisted/unenumerated rights (rights from BoR); Reconstruction amendments, created by John Bingham, changed the relationship between state and federal government.


J. Black --> biggest source of criticism is discretionary similar to incorporation


Only responsible for (a) on Exam


Violates EPC and Due Process Clause --> See CA Lawsuit Prop 8 Handout Complaint: to see example of violation of EPC and 14th A. DPC


TOOL BOX: Helpful on how to frame the issue --> how to frame the non-fundamental liberty interest should be


Scalia really liked this argument


Rejected SDP Analysis from Scalia: Consider Only Palko Tradition & History analysis & COurt must adopt narrow description of Asserted Interest


Critique --> they do not keep going with the full analysis of making a non-fundamental liberty interest a fundamental liberty


All we have for medical decision making fact pattern regulation for saying it does infringe on a fundamental right; what court says was assumed in Cruzan


And then this Court distinguishes that assumption (Govt' type argument on exam)


Underlying law was about everyones rights be at stake because it regulated anal and oral sex regardless of gender identity of people engaged in the sex act


Read all of Lawarence and Obergefell





Lawrence is the only case that says govt' cannot regulate the private sex acts of individual


Also a SDP case


Read for Helpful reasoning for a law actually being struck down via Rational Basis Test?


return to if time - skim book to see possible analysis tips





