Constitutional Law
The text of the constitution and the Supreme Court decisions that interpret that text.
· The Constitution
· Powers Of Congress
· Executive and Shared Powers
· Vertical Separation of Powers
· Civil War Amendments
Constitutional Rights
· Textual (main body/amendments) guarantees
· 14th amendment "Due Process" Clause
· Procedural Due Process
· Substantive Due Process
· Bill of Rights Extension to the states
· Non-textual liberty (Implied Constitutional Rights)
· 14th amendment "Equal Protections Clause"
Implied Constitutional Rights: Must be (Elemental)
1. Deeply rooted in history and tradition; AND
2. Essential to our Nation's scheme of ordered liberty
Dobbs v. Jackson Women's Health
Facts: Republicans in Mississippi want to make it so that women can't get abortions after the 15th week of being pregnant. In order to do so, need the court to overturn Roe v. Wade.
Issue: Can the court overturn Roe?
Holding: Yes. Prior decisions made by the court can be overturned after an analysis of 5 factors. (1) The nature of the court's error, (2) Quality of the reasoning, (3) Workability, (4) Effect on other areas of the law, (5) Reliance Interests. Here, court says the factors weigh in favor of overturning Roe.
Stare Decisis Considerations
The court identified 5 criteria for determining whether to uphold prior precedent:
· Nature of the court’s error (how damaging)
· Effect on other areas of the law
· Workability
· Has the decision produced results or consequences over time
· Has the decision produced results/decisions that are awkward for society or has it created standards that simply don’t make a lot of sense?
· Quality of the reasoning
· How persuasive was the logic of the court in reaching that decision
· Reliance Interests
· How much have people actually relied on that decision
Canon of Constitutional Avoidance
“The court will not pass upon a constitutional question although properly presented by the record, if there is some other ground upon which the case may be disposed of”
· Essentially decide a case in a way that has the most narrow scope if there is another way to answer the question like interpreting a statute
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Formation of our Government
Declaration of Independence
· Created a political structure in which each colony was a “free and independent state”.
· No one government structure
· Was essentially an indictment of the King and the things he did against the colonies
· The articles of confederation were approved in 1777, it essentially meant that the government was just one big parliament.
Sourced in Popular Sovereignty - The power of the constitution is derived from American people as a whole.
· The Constitution was ratified by conventions (the people) of the state and NOT the state government/legislature
· Constitution still leaves substantial authority to states
Constitutional Structure
Takeaways
· Declaration of Independence legal significance
· Constitution sourced in popular sovereignty
· but still leaves substantial authority to states
· Subjects of Article I, II, III
Article I
Section 8
· Defines the powers of Congress
· Single most important power in the constitution comes from the commerce clause of Section 8.
Section 9
· Imposes explicit limits on what Congress can do
Section 10
· Imposes limitations on the state
· Note: The constitution does not grant powers to the state. The states have whatever authorities that the state constitution has granted to them. The constitution does not change that, but it places limits on state power
Article II
· Defines powers of the President
Article III
· Federal judiciary and jurisdiction
Article VI
· Clause 2 = The Supremacy Clause
· Oath to Constitution is required for state and federal officeholders
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Bill of rights applied to Federal government only
Judicial Review
Marbury v. Madison
Facts: Marbury was one of John Adams's last-minute appointments.
He is appointed and the senate approves, but the stack of paper was not delivered. Thomas Jefferson finds the stack of papers and tells his Secretary of State to not deliver the papers.
Marbury seeks to order the new secretary of state to deliver his commission so that he can do his job as Justice of Peace.
Issue: Does Marshall have a right to the commission
Holding: Court answers yes because, the court has power to force the secretary of state's (and all executive branch officials) hand on ministerial acts. But the court ultimately does not force the executive branch's hand because of lack of standing.
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Takeaways:
· It is the role of the judiciary to say what the law is
· Federal Courts can invalidate law violating the constitution
· This is how the court determined that there was no standing. The Judiciary Act would have allowed P to receive a writ but because it was not in the constitution the supreme court could not remedy because it would be unconstitutional.
· Federal courts have authority over ministerial acts by Executive officials
· No authority over political acts
Role of the OLC
When an executive branch needed guidance on a question of law, they would right to the "Office of Legal Counsel" and the OLC would hand down an opinion.
· Their opinion was regarded as the final answer unless congress or the supreme court addressed the question
OLC ERA Memo Takeaways
· All 3 branches have duty to uphold the constitution
· Senior officials all swear oath to support
· Each branch must interpret:
· Congress in enacting laws
· Executive in executing laws
· Judiciary in deciding cases
· Women not given equality by constitution
· Protections largely statutory
· e.g. Civil Rights Act of 1964
Federal Authority of State Courts
· Both state and Federal Court's have a lowest court, middle court, and hight court. The question that Martin v. Hunter's Lessee to answer was "What is the relationship between federal and state courts?"
More Role of the Judiciary
Martin v. Hunter's Lessee
Facts: 2 people fighting over land in Virginia. One party claims title through a land grant from the King of England; the other received title from the state of Virginia.
· The Supreme Court rules in favor if the Royal Grant, but the Virginia court of appeals refuses to comply.
Holding: Virginia court of appeals must comply because Supreme Court has final say on all federal law questions.
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Takeways:
· Supreme Court has final say on all federal law questions
· Includes Constitution, statutes, treaties, regulations
· Supreme Court can hear direct appeal of "final" state decision
· Here, Supreme court was able to take the case because it was a decision made based on a treaty.
· Supreme Court has no authority to hear case if "adequate and
independent state law is the basis for decision
· State court must state law authority to qualify
Final - State decision is final when court makes a decision and there is no appeal.
Justiciability
Fundamental Questions:
1. Political question vs. Legal Question
2. Standing
3. Timing
Fundamental Questions:
· Is the issue suitable for judicial resolution?
· "Political" or legal question?
· Nixon v. United States addresses this.
· Is the plaintiff entitled to sue (Do they have standing?
· Constitutional standing issue
· Lujan v. Defenders of Wildlife addresses this
· Is the timing right?
· ripeness/mootness
Political Question Criteria (Just need one of these to apply)
1. Constitutional text commits to a political branch
2. Lack of judicially discoverable/manageable standards for resolution
3. Unusual need for Adherence to a prior political decision
4. Requires an Initial non-judicial policy determination
5. Would express lack of Respect for other other branches
6. Potential Embarrassment from "multifarious pronouncements" by different branches
Nixon v. United States
Facts: Walter Nixon thinks his impeachment was unjust because he believed that the term "tried" in the constitution mandated that he be able to speak in front of the whole senate instead of just in front of a committee. Holding: This is not a non-justiciable political question. The senate gets to
constitute what "tried" is.
Constitutional Standing (3 Elements)
· (1) Injury in fact
· Concrete and particularized
· Actual or imminent
· (2) Caused by Defendant (causation)
· (3) Redressable by court decision (Redressability)
· Note: No general "taxpayer" standing
Judicial Relief and Standing
3 types of relief available:
· Damages, relates to an actual injury
· Injunction, relates to ongoing/imminent injury
· Declaratory Judgement, relates to ongoing/imminent injury
Prudential Standing Rules
· Party may generally only assert own rights
· Generally bars "third party" standing
· Recognized exceptions:
· Where third party unlikely to be able to sue
· For example, the US Supreme Court has held that a white person bound by a restrictive covenant not to sell realty to a black person may assert the Fifth or Fourteenth Amendment rights of black persons not before the court
· Close relationship between P and third party
· Overbreadth Doctrine (First Amendment)
· Cases where or state legislature enacts a law that imposes restriction on speech and the restriction itself may be constitutional but might be written in such a way that others argue that it would limit their ability in speech. So even though you haven't been harmed yet you can sue
· Narrow establishment clause exception to bar against taxpayer standing
· If Congress is spending money that favors religion, then you can challenge
· Statutory suits limited to "zone of interests"
· Some statutes create a right of action, a P would be able to bring a suit if they are within the zone of interests addressed in that statute
· Associations can seek injunctions/declaratory judgements on behalf of others
· "Association" can bring suit if:
· Members would have standing in own right
· Issue is germane (relevant) to the organization's purpose
· Claim/Relief does not require individual members
· "Indicia of Membership"
· Vote for officers
· Eligible to serve in body
· Finance activities
· Note: Prudential standing rules can be changed by statute whereas constitutional standing rules need to be changed by amendment or overturning a prior decision.
Lujan v. Defenders of Wildlife
Facts: DoW want the court to decide that some regulation applies outside the U.S. because they want to protect endangered animals in another country.
Holding: Court did not reach merits of the case because of lack of standing. Pointing to no injury in fact -- members of DoW had no plans to go see these animals that they were worried about protecting.
Timing Mootness
· A case can be moot if there is no longer an injury
But "Mootness" is not dispositive
· Collateral injury survives resolution
· criminal conviction resulting in loss of voting rights
· Some civil remedy remains viable
· Ex: Sentenced to a year in prison, you serve out your sentence, but under state law you lose your voting rights, but under state
· Capable of repetition yet evading review
· P can bring a suit about pregnancy despite the fact that by the time the court hears her case she will no longer be pregnant, because she can get pregnant again
· Voluntary Cessation
· Prosecutor decides to drop charges, but there is nothing stopping
him from bringing them again
· Class action
· Certified class action can continue without named plaintiff
· If the named plaintiff loses status somehow, the case can still go on
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Necessary and Proper Clause
"To make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the Government of the United States, or any Department or
Officer thereof".
McCulloch v. Maryland
Facts: Congress created the second bank of the U.S. in 1816. Maryland did not like it so they imposed a tax on it and argued that the bank was unconstitutional.
Issue: Could Congress constitutionally charter a national bank?
Holding: Yes. Although the power to establish a bank or create a corporation is not enumerated in the Constitution, Congress can still do so because of the "Necessary and Proper Clause". Here, Necessary and Proper was attached to Congress's Tax and Spend Power.
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 Takeaway : Legislature has discretion to decide how to attain ends "in the manner most beneficial to the people". "Let the end be legitimate, let it be within the scope of the constitution, and all means which are plainly adapted to that end and not prohibited are constitutional."
Prigg v. Pennsylvania
Facts: In 1793 Congress passes the fugitive slave act which allowed slave owners to send people into any state in which one of their slaves had gone to, to get them back. Pennsylvania did not like the Fugitive Slave Act so
they passed a law requiring that captured slaves be given a court hearing before being sent back to their original states. Prigg went to go capture a slave and then was tried as a criminal under Pennsylvania law.
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 Takeaway/Holding: Necessary and Proper clause can provide authority to legislate about constitutional provisions other than explicit delegations to Federal Government.
· The Fugitive Slave clause says that slaves that escape to another state shall be returned to their proper owner. This clause, in conjunction with the Necessary and Proper clause, means that the Fugitive Slave Act is constitutional and therefore Supreme over Pennsylvania's law.
Commerce Clause
Art. I § 8 cl.3: "Congress shall have the power to regulate commerce with foreign nations, and among the several states, and with the Indian tribes.
Gibbons v. Ogden
Facts: NY grants Livingston 30 year steamboat monopoly. Ogden buys NY rights from the monopoly holders. Gibbons acquired a federal coastal trading license . Ogden gets an injunction against Gibbons from NY courts, reasoning that the exclusive rights that NY had given Ogden preclude Gibbons's Federal license.
Issue: Whether the NY law was preempted by the Federal License. Holding: Yes. Court takes a broad definition of commerce. It is more than buying and selling, it is intercourse including navigation. But court also sets limits, "commerce which is completely internal between different parts of the same state" cannot be regulated by the federal government.
Other Commerce Cases
Champion v. Ames
· Court upholds federal statute barring sale of lotto tickets across state lines
· Commerce power includes authority to prohibit commerce in specific goods
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U.S. v. Darby
· Court defines commerce power: "Manufacture is not commerce, but power to regulate includes power to prohibit
· While you can't regulate manufacture, you can regulate the shipment of
goods across interstate, so you can use that to regulate manufacture.
Wickard v. Filburn
· Congress creates statute that imposes quotas on farmers telling them how much acreage they could devote to a particular crop.
· P is upset because he is growing the corn for local consumption (feed livestock, feed family)
· Court upholds the statute, says that local production and consumption has an affect on the national market
Heart of Atlanta Hotel v. U.S.
· Under Civil Rights Act, racist hotel owners are required to allow black people to stay at their hotels. (Intrastate Commerce)
· Court holds that this Constitutional
· Commerce not limited to commercial activity, leisure travel qualifies
Ollie's BBQ
· Despite P's owning a truly local business, Court upholds statute saying they have to serve black people because a large portion of the meat they sold came from out of state
U.S. v. Lopez
· Congress passes Gun Free Schoolzone Act, making it a federal crime to take a gun to school
· Court holds that there are three things the Commerce Clause allows Congress to regulate
· The use of channels of interstate commerce (ways things move)
· The instrumentalities of interstate commerce (persons/things moving)
· Activities that "substantially affect" interstate commerce
· There is an argument to be made that the third one applies, but Court ultimately holds that the Act was unconstitutional because there is no "economic activity" involved
NFIB v. Sebellius
· Provision of Obamacare requires that those that do not have insurance, get insurance or suffer a penalty
· Court holds that this is unconstitutional. Forcing people to engage in commerce goes too far.
· Can't make someone engage in commerce
Commerce Clause Takeaways
· Commerce is intercourse; includes navigation, & leisure travel
· Power limited only by other constitutional provisions
· Excludes purely intrastate matters/manufacturing, but their effect on interstate market can permit regulation
· Can regulate local activity with substantial effect on interstate commerce
· Can prohibit items from interstate movement
· Can exclude based on health, morals, or welfare
· minimus wage/working hour rules can be basis
· tantamount to "police power"
· Congress can regulate:
· "Channels" of interstate commerce
· Way this move like railroads and highways
· "Instrumentalities" of interstate commerce
· The things that are being moved
· Examples are: People in car doing leisurely travel, Passengers on flights
· Intrastate activity having substantial affect on interstate commerce
· Regulated activity must be economic in nature
· Cannon compel engagement in commerce
Tax and Spend Power
Art. I § 8 cl. 1: Congress shall have the power to lay and collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the U.S.; but all Duties, Imposts and Excises shall be uniform throughout the United States
Purposes for Which Congress can Tax and Spend
· Congress has a substantive power to tax and to appropriate, limited only by the requirement that it shall be exercised to provide for the general welfare of the U.S.
Limits on "Conditional Spending"
South Dakota v. Dole
Facts: Congress passes law that says any state that allows people under the age of 21 to drink alcohol, will have 5% of its highway funds withheld. Holding: This law is constitutional. But there are limits on the spending
power:
1. Must be in pursuit of "general welfare"
2. Conditions must be "unambiguous"
3. Must be related to federal interest in program
4. Can't violate other constitutional provisions
5. Can't be too coercive
"Tax" vs. "Penalty"
NFIB v. Sebellius
Facts: Obamacare provision requires states to expand Medicaid and if they do not then they lose all Medicaid funding.
Holding: This is too coercive.
Note: While a 5% penalty in "Dole" was permissible, here the 100% loss of Medicaid funding went too far.
· Also, the court ends up allowing the "individual mandate" to stand under the tax power, though it had failed under a commerce clause argument.
Spending Takeaways
Identified limits on the spending power:
· Must be in support of the "general welfare"
· Congress gets "substantial deference"
· Any conditions must be unambiguous
· Must be related to federal interest in national projects or programs
· Must not violate other constitutional provisions
· Cannot be so coercive that "pressure turns into compulsion"
· 5% vs. 100%
Taxation Takeaways
· Federal taxes must be uniform throughout the United States
· Taxes can have regulatory purpose
· Not limited to scope of other enumerated powers
· Congress can tax things it can't regulate
· Can tax inactivity (NFIP Part II "Individual Mandate)
· Validity not dependent on nomenclature
· "Tax" invalid if an actual penalty
Penalty indications include:
· based on "wrongfulness" of conduct
· "knowing" conduct taxed/"innocent" not
· $$ Magnitude
· Payable to regulatory rather than taxing entity
Foreign Affairs (Treaty) Powers
Art. II § 2 cl. 2: The President shall have power, by and with the advice and consent of the senate, to make treaties, provided two thirds of the Senators present concur.
Art. VI Supremacy Clause: This Constitution, and the Laws of the United States and all Treaties shall be the supreme Law of the Land ... any Thing in the Constitution or Laws of any State not withstanding
Missouri v. Holland
Facts: In 1916 U.S. enters into treaty with U.K. to protect migratory birds. The treaty called for the protection of birds from hunting. 2 years later, Congress passes a law that implements the goals of the Treaty.
Enforcement challenged by Missouri - argued violation of 10th amendment. Holding: The Federal Statute is valid. Treaty + "Necessary and Proper Clause" = Valid Federal Statute.
Note: A treaty cannot be valid if it infringes on the Constitution. Cannot "contravene any prohibitory words to be found in the constitution".
Missouri v. Holland Takeaways
· U.S. government has sovereign authority to make treaties equal to that of all other nations
· Not limited to specific grants of federal power enumerated in the constitution
· Congress may enact legislation "necessary and proper" to implement treaty terms
· Constitutional Rights can constrain exercise.
· Meaning, can act if constitution is silent, but not if it strictly restricts something
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Medellin v. Texas (Part I)
Facts: U.S. enters into Vienna Convention on Consular relations. Under the treaty defendants have the right to have consulate notified of their arrest and the treaty requires the local country to inform detained foreigners that they have this right. Medellin was arrested, convicted, and sentenced to death. He never was told about his Consular rights. Mexico challenges this at ICJ and wins (Avena).
Issue: Is the ICJ's judgement in Avena directly enforceable as domestic law in a state court in the U.S.?
Holding: Avena does not constitute directly enforceable federal law that preempts state limitations on the filing of successive habeus petitions.
Whether the ICJ's decision has binding effect depends on if the Treaty the
U.S. entered into is self-executing. Court says this is not self-executing.
American Insurance v. Garamendi
Facts: Clinton signs executive agreement with German Chancellor where Germany creates a fund to help all those affected by the Nazis. In return,
U.S. will defer all claims made in its borders to the German fund. California then tries to enact its own policy with Germany, they passed some statute that required Germany to report what life insurance policies had been given out.
Issue: Can California impose its own regulations on Germany after the U.S. entered into an executive agreement promising that the U.S. would remove itself from the German reparation issue?
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 Takeaway/Holding: No. Executive Power includes foreign affairs. Executive agreement preempts state law.
Treaty Takeaways
· "Self Executing" treaty effective upon ratification
· "Non self-executing" treaty requires implementing legislation to be enforceable by courts
· If treaty and statute conflict, "last in time" prevails
· Treaty must be "self-executing" to override statute
· Generally now assumed President can withdraw U.S. from treaty (no case has reached merits)
· Executive agreements legally equivalent to treaties.
· Binding on the U.S. internationally
· Preempt conflicting state law (Garamendi)
Separation of Powers
The Framers deliberately sought to divide the powers into three branches of government so that they could check and balance each others' powers.
Horizontal Separation of Powers:
· Executive
· Legislative
· Judicial
Vertical Separation of Powers:
· Federal Government
· State Government
Youngstown Sheet and Tube Co. v. Sawyer
Facts: There was a labor dispute between steel mill management and workers. There was going to be a strike but the night before the strike the President signed an executive order that amounted to a government seizure of the steel mills in order to keep them operating. Steel mill companies brought this action arguing that this could only have been authorized by an act of Congress.
Issue: Was the President acting within his constitutional power when he issued an order directing the Secretary of Commerce to take possession of and operate most of the Nation's steel mills?
Holding: No. No statutes authorize what the President had ordered. This is a job for the Nation's lawmakers, not for its military authorities.
Jackson's Concurrence
Three Classifications:
· President acting pursuant to Congressional authorization
· Has Article I + Article II authority
· Strong presumption of legitimacy
· President acting when Congress is silent
· Has only Article II authority
· "Zone of Twilight" where concurrent authority
· President acts contrary to Congress
· Has Article II - Article I authority
· "lowest ebb"/ courts must "disable" congress
Zivotofsky v. Kerry 
Facts: U.S. policy is to treat Jerusalem as an area that does not belong to any country. Congress passes statute calling for listing "Jerusalem, Israel" on passports. Executive branch does not recognize Jerusalem as part of Israel. P sues because they want their child's passport to say "Jerusalem, Israel" instead of just "Jerusalem"
Holding: The power to recognize other countries belongs to the President. The Act that congress passed steps on the power of the President to recognize states and is therefor unconstitutional.
Administrative Law
Administrative Law Takeaways
· Congress cannot delegate "legislative" authority
· "Non-delegation doctrine"
· Valid rulemaking requires:
· Statutory authority providing "intelligible principle"
· Administrative Procedure Act (APA) compliance
· Typically requires "notice and comment"
· Proposed/new rules published daily in Federal Register
· Final Rules incorporated in Code of Federal Regulations
· Not "arbitrary, capricious, or abuse of discretion"
· Agency determinations get judicial deference:
· If thorough investigation, well reasoned, persuasive (Skidmore)
· Permissible construction of unclear statute (Chevron)
INS v. Chadah
Facts: A provision of INA Act authorizes either house of Congress to invalidate a decision made by the Executive Branch (INS) to allow a particular deportable alien to remain in the U.S.. Chadha is an illegal alien that had his deportation suspended by the Attorney General. Congress then used the provision of the Act to reinstate Chadha's deportation.
Issue: Is this provision of the INA Act constitutional?
Holding: No. Court takes issue with the idea of a "one-house veto". There are very limited circumstances where one-house can make can wield such influence (impeachment, Treaties, appointments).
Takeaway: Congress has only legislative power. Legislation requires:
· Bicameralism: Both houses must act
· Presentment: Must go to the President.
· Bicameralism Exceptions:
· House:
· Impeachment
· Senate
· Impeachment Trial
· Treaty Advice and Consent
· Appointments
Clinton v. NY
Facts: Line Item Veto Act passed in 1996. Rather than requiring the President to sign or veto an entire bill into law, it allowed the President to Veto single provisions within a single bill. Act is challenged by 6 members of Congress.
Issue: Is the line-item veto constitutional?
Holding: No. The line-item veto violates the presentment clause of the Constitution.
Takeaways:
· Raines v. Byrd rejected legislative standing
· Meaning, the court rejected the concept of individual legislators having standing to challenge federal legislation.
· Exception only if vote deprived of all meaning
· Meaning, if the legislature passes a statute and then subsequent actions deprives that staute of all its meaning, then the individual legislators have standing to bring a challenge
Executive Privilege
· U.S. v. Nixon
Facts: President Nixon (defendant) was named as a co-conspirator in various charges including conspiracy to defraud the United States. The United States District Court for the District of Columbia subpoenaed various tapes and documents relating to specific meetings in which Nixon was a participant. Nixon filed a formal claim of privilege and a motion to quash the subpoenas. The United States District Court for the District of Columbia denied the motion. The United States Supreme Court granted certiorari.
Holding: president of the US cannot assert an absolute claim of privilege over all confidential communications. President enjoys executive privilege, but it is not absolute- it’s merely presumptive. Integrity of the judicial system requires disclosure.
Trump v. Vance
Facts: New York County prosecutor Cyrus Vance (defendant) issued a subpoena on behalf of the grand jury directing the personal accounting firm (defendant) of President Trump (plaintiff) to produce nearly 10 years of Trump’s tax returns and related records. Trump sued to block the subpoena, arguing that Article II and the Supremacy Clause absolutely immunized sitting presidents from state criminal prosecutions.
Holding: a grand jury in a state criminal prosecution may subpoena a sitting president’s records without a heightened showing of need. Article II and the Supremacy Clause neither categorically prevent subpoenaing nor require a heightened showing to subpoena a sitting president’s records.
Executive Privilege Takeaways
· Public ("official") papers and records of presidential discussion subject to claim of Executive Privilege
· President does not have "sovereign immunity" of monarchs
· Cannot be sued for "official" acts, but not immune from other civil suits even while in office
· May be compelled to comply with state & federal subpoenas
· May only be criminally prosecuted after term ends
· Can be required to produce if "demonstrated, specific need"
· Private papers subject to regular rules
Appointment Powers
Morrison v. Olson
Facts: Olson worked for Reagan as assistant Attorney General. It came out that he lied under oath. The house filed a report with the Attorney General stating that Olson broke the law. The independent counsel statute required that they appoint an independent counsel. Courts appointed Morrison as special prosecutor, and Olson challenged Morrison's appointment, arguing that only the President is allowed to make such appointments.
Issue: Does the Independent Counsel Statute impede on the President's executive power by allowing someone other than the President to appoint a special prosecutor?
Holding: No. The special prosecutor is an "inferior officer". Inferior officers need not be appointed by the President. They can be appointed by President alone, Heads of Departments alone, or Courts alone.
Appointment Takeaways
· President appoints "principal officers" & Senate confirms
· Inferior officers may follow same procedure or
· may be vested in President alone, Heads of Departments alone, or Courts alone
· Congress cannot appoint executive officials
· Officers of United States wield "significant authority"
· Employees lack significant authority/implement policy only
· Distinguishing Principal from inferior officers:
· Nature and extent of duties including policymaking
· Who they answer to
· Tenure of position
· Executive Branch:
· President
· Principal Officers
· Inferior Officers
· Employees
Supremacy Clause
Article VI Clause 2
"This Constitution and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the judges in every state shall be bound thereby, any thing in the constitution or laws of any state to the contrary notwithstanding."
McCulloch v. Maryland (Part 2)
Facts: Maryland did not like the creation of the Second Bank of the U.S. so they imposed a tax on it.
Issue: Is the tax imposed on the Second Bank of the U.S. by Maryland constitutional?
Holding: No. The people of a single state cannot confer a sovereignty which will confer over them. If Maryland imposes this tax, it is a tax on all people of all the other states, and Maryland does not possess that power.
Limits on State Taxation Takeaway
· McCulloch v. Maryland held states could not tax federal government institutions (Bank of the U.S.)
· The power to Tax is the power to destroy
· Applies to legal burden of tax
· Meaning, if the bank of U.S. was taxed directly, the bank would be on the hook
· As long as the legal burden falls on someone other than the federal government it is ok
· Does not prohibit non-discriminatory taxes ultimately paid with federal funds
· Such as taxes on government employees/retirees or
· Taxes on government contractors
American Insurance v. Garamendi
Facts: Same facts as above. California is trying to make deals with Germany when the President already had done so.
Issue: When does "federal policy" preempt state law
Holding: State action with more than an incidental effect on foreign affairs is field preempted, even absent any affirmative federal activity in the subject area of the state law, and hence, without any showing of conflict. 2 kinds of preemption:
· Field Preemption - Domain belongs to federal Government
· State action with more than "incidental effect" is barred
· Conflict Preemption - Federal approach prevails if actual conflict
· Can't comply with both federal and state rules
Here, California's statute is unconstitutional because of conflict preemption.
Arizona v. United States
Facts: Arizona passes statute called SOLESNA. 4 provisions are problematic:
· § 3 Makes failure to comply with federal alien registration a state crime
· § 5 Makes it a misdemeanor for illegal immigrant to apply for work in AZ
· § 6 permits warrantless arrest of individuals believed to have committed a "removable offense"
· § 2B requires police to verify detainees' immigration status with federal authorities
Issue: Whether Federal Law preempts and renders invalid these four separate provisions of the state law.
Holding: Court identifies two more forms of preemption in addition the two found in Garamendi. They are:
· Express Preemption - Congress enacts legislation barring state action
· Obstacle Preemption - State action constitutes an obstacle to the achievement of federal aims.
Section 3 is preempted by field preemption. And sections 5 and 6 are preempted by Obstacle preemption. Section 2B is fine.
Preemption Takeaways
· Four Forms of Preemption:
· Express Preemption - Congress enacts legislation barring state action
· Field Preemption - Domain belongs to federal Government
· State action with more than "incidental effect" is barred
· Conflict Preemption - Federal approach prevails if actual conflict
· Can't comply with both federal and state rules
· Obstacle Preemption - State action constitutes an obstacle to the achievement of federal aims
· Note: Good Slide at the end of lecture 14 with a chart showing preemption
Tenth and Eleventh Amendments
10th Amendment
"The Powers not delegated to the U.S. by the constitution,
nor prohibited by it to the states, are reverced to the states respectively, or to the people".
New York v. United States
Facts: U.S. had a large amount of radioactive waste disposal facilities. Passed the Take Title Act. The Act said that if a state cannot provide a disposal facility, the state must take ownership of the waste and will be liable for all damage that arises from the waste. NY challenges constitutionality of it, argues Congress cannot force states to take ownership of private radioactive waste.
Holding: A state "taking title" of something requires that they enact state law. This would mean that Congress would be forcing states to legislate, which they cannot do under the 10th amendment.
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 Takeaway: Congress cannot force states to legislate
Printz v. United States
Facts: Congress passed the Brady Act. It required Chief Law Enforcement Officers (which are state executive branch officials) to perform background checks. The law was challenged by some sherrifs.
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 Takeaway/Holding: Congress cannot commandeer state executive officials.
11th Amendment
The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.
Hans v. Louisiana
Facts: Louisiana failed to pay interest on bonds. A bondholding citizen sued the state in federal court, asserting a violation of Article 1 "contracts clause".
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 Takeaway/Holding: Cannot sue own state in federal court without its consent.
Seminole Tribe v. Florida
Facts: Congress passed the Indina Gaming Regulatory Act. It had a right of action that allowed Indian Tribes to sue states that violate the Act in federal court.
Issue: Is this right of action permissible? Holding: No.
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 Takeaway: States generally immune from suit by private parties in federal courts absent their consent.
Alden v. Maine
Facts: Congress passed the Fair Labor Standards Act. A group of probation officers sued their employer (Maine) for violating the overtime provisions of the Act. While this suit was pending in Federal Court, Seminole Tribe was decided, there the court held that states can't be sued in Federal court without their consent. So Ps brought the suit to state court.
Issue: Whether Congress has the power to subject nonconsenting states to private suits in their own (state) courts?
Holding: No. The powers delegated to Congress do not include the power to subject non-consenting states to private suits for damages in state courts.
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 Takeaway: Congressional authority to abrogate (abolish/repeal) state sovereign immunity is limited to the 14th amendment.
10th and 11th Takeaways
· Congress cannot commandeer state executive officials
· Congress cannot force states to legislate
· Cannot sue own state in federal court without its consent
· States generally immune from suit by private parties in federal courts absent their consent
· Congressional authority to abrogate (abolish/repeal) state sovereign immunity is limited to the 14th amendment.
Exceptions to State Sovereign Immunity
· Suits by the United States
· Suits by another state (S. ct. original jurisdiction)
· Bankruptcy proceedings
· S. Ct. review of state court decisions
· Suit against named state official in both personal & official capacity (ex parte Young)
· Suits against political subdivisions (e.g. cities)
· Congressional abrogation (require clear statement & 14th amendment basis)
Dormant Commerce Clause
The powers of commerce gives the federal government the power to regulate interstate commerce and also acts as at least a partial restriction on the states
Buck v. Kuykendoll
Facts: P wants to operate a bus line from Portland (OR) to Seattle (WA). He needed to get permission from both states, Oregon approved, Washington did not grant a license because they wanted to protect the people that they had already granted a license to (Economic Protectionism).
Issue: Is the Washington's statute requiring P to get a license constitutional?
Holding: No. This is a regulation of interstate commerce which is a power that belongs to the Federal Government.
Takeaways:
· Commerce clause bars state "regulation of interstate commerce".
· Highway safety regulation is permissible if "indirect burden" on commerce and not "unreasonable"
· Economic Protectionism is prohibited
Southern Pacific Co. v. Arizona
Facts: Arizona passes statute called the Arizona Train Limit Law that limits the length of trains within its state. Arizona reasoned that this Statute was acceptable use of the states Police Powers to regulate safety. Southern Pacific is a train company that did not comply. Arizona brought this action to recover damages from them.
Issue: Is the Arizona Train Limit Law a violation of the dormant commerce clause?
Holding: Yes. Over 90% of train traffic in Arizona is interstate. The Arizona statute imposes a serious burden on trains passing through Arizona.
Further, the statute does not have any reasonable relation to safety. [image: image13.png]


Takeaway: Only Congress can establish commerce regulation/policy. State safety regulations must be "plainly essential".
Hunt v. Washington State Apple Advertising Commision
Facts: North Carolina passes statute which required all closed containers of apples sold, offered for sale, or shipped into the state to bear no grade other than the applicable U.S. grade or standard. Washington state places apple grades on their containers. The Washington State Apple Ad Commission sued because they wanted to keep displaying apple grades on their containers.
Issues: (1) Does the Apple Ad have standing? (2) Does the North Carolina statute constitute an unconstitutional burden on interstate commerce.
Holdings: (1) Yes. Associations can seek injunctions/declaratory judgements on behalf of members. (2) Yes. Although this is a legitiamge exercise of police powers, it conflicts with the dormant commerce clause. It has a substantial impact on interstate commerce, and there is evidence of Economic Protectionism.
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 Takeaway: State has burden of showing laws discriminating against interstate commerce:
· Provide legitimate local benefit AND
· There are no less discriminatory means available
The benefit must be a valid exercise of police power Economic Protectionism is impermissible
Market Participation Exception
If a state is acting as a market participant rather than as a market regulator, the dormant commerce clause places no limitation on its activities.
Hughes v. Alexandria Scrap
Facts: Maryland purchased junk cars for scrapping. Paid a "bounty" for cars with Maryland plates. Required out of state processors to show title. Holding: This discrimination against out of state processors is acceptable because Maryland is participating in the junk car scrapping market, not regulating it.
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 Takeaway: Court upheld discrimination because state was participating in market, not regulating market.
Reeves v. Stake
Facts: South Dakota built a cement plant due to shortages in the state. Sold surplus cement to out of state buyers, but restricted sale to in-state during 1978 shortage.
Holding: South Dakota's actions are constitutional because they are market participants.
White v. Massachusetts Council of Construction
Facts: Boston mayor ordered 50% of workers on city construction projects be city residents.
Holding: Court says this is constitutional because of "Market Participation". The workers are effectively working for the city.
South Central Timber v. Wunnicke
Facts: Alaska selling timber grown on state land. Contract required that the timber be processed in-state before exportation. Purpose of this requirement was to benefit the Alaskan timber processors. P is an Alaskan corporation engaged in the business of purchasing timber and shipping it to Japan.
Holding: This is not acceptable under market participation doctrine. The doctrine permits states to influence a discrete, identifiable class of economic activity in which it is a major participant, but allows it to go no further. This is a "downstream" economic restriction, Alaska is regulating what people can can't do after having purchased timber from the state. And lastly, Alaska is interfering with foreign commerce (Japan) and foregin commerce is under the purview of the federal government.
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 Takeaways: Post-Sale restrictions are inconsistent with market participation. Can only burden commerce that the state is actually participating in. This case also reconfirms that state economic protectionism is barred. Foreign commerce restrictions get more scrutiny.
United Building & Construction v. Mayor and Council
Facts: A municipal ordinance from Camden, New Jersey requires that at least 40% of the employees of contractors and subcontractors working in city construction projects be Camden Residents. P challenges under the commerce clause and the Privileges AND Immunities clause. Before this went to trial the city changed the firm mandate to a goal.
Holding: Although this would be ok under the market particpation doctrine, it does not survive the Privileges and Immunites clause.
Takeaways/Holdings:
· Market participation doctrine lets states avoid commerce clause constraints, but not Privileges and Immunities contraints.
· Privileges and Immunities does not extend to state's own residents
· Actions by municipalities are state actions
· Privileges and Immunities allows discrimination IF state has "substantial reason" for disparate treatment
· Those being discriminated against must be the "source of evil" the government is addressing
Article IV Privileges and Immunities Clause
· Protects limited set of "fundamental" rights belonging to human citizens:
· Right to travel/pass through state
· Right to reside in state
· Right to do business/work in state
· Right to buy/hold/sell property
· Equal treatment in taxation
· Right to seek medical treatment in state
· Privileges and Immunities Analysis:
· First, ask if a "fundamental" right/privilege at issue?
· Next determine if the discrimination is covered by the clause
· i.e., directed at non-residents
· Last, determine whether the state has a "substantial reason" justifying the discrimination
· i.e., are non-residents "source of evil"
Requirements for Taxing Commerce
1. Activity has substantial nexus to taxing state
2. Tax is fairly apportioned
3. Tax is non-discriminatory to interstate/foreign commerce
4. Fairly related to service provided by state
Note: If you are taxing something you have to provide a service related to it.
· Have to show there is a legitimate local benefit and there are no less discriminatory means available
Dormant Commerce Clause Takeaways
States may not [be]:
· Regulate out-of-state activity/transactions
· Unduly burden interstate commerce
· Directly regulate interstate commerce
· Engage in economic protectionism
· Discrimination agaisnt non-residents/commerce not justified by legitimate police powers concenrs.
States may:
· Exercise traditional police powers if no undue burden on commerce or non-residents
· Act as "private" market participant
· But watch out for Privileges and Immunities
· Tax
· Note: Good Hypos Flow-Charts at the end of class 17.
The Civil War Amendments
13th Amendment
· No slavery except as punishment for crime
· Applies to private and government conduct
· includes "badges and incidents" of slavery
· Jones v. Alfred H. Mayer held Congress could use to bar private racial housing discrimination
· Justified legislation against sex trafficking
14th Amendment
· Section 1
· Citizenship Clause
· Privileges or Immunities Clause
· Due Process Clause
· Equal Protection Clause
· Section 5
· Enforcement Clause
· Congress shall have the power to enforce, by appropriate legislation, the provisions of this article
15th Amendment
· Cannot discriminate right to vote on basis of race, color, or previous condition of slavery
· Congress shall have the power to enforce this article by appropriate legislation
The 14th Amendment
Section 1: "All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the U.S. and of the state wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the U.S.; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction equal protection of the laws
· Citizenship Clause
· Privileges or Immunities Clause
· Due Process Clause
· Equal Protection Clause
· Note: Applies only to "State Action" and things that feel like state action.
Privileges or Immunities Clause
Slaughterhouse Cases
Facts: Louisiana closes all slaughterhouses, so all butchers had to use one slaughterhouse owned by the state. Butchers sue using the privileges and immunities clause, saying that this is an infringement of an unenumerated right.
Holding: The privileges or immunities clause does not protect the butchers' right to exercise their trade, this and all unenumerated rights could only be protected by the states.
Takeaway: Privileges or immunities of US Citizens include:
· Right to peacably assemble/petition for redress
· Free Access to ports, sub-treasuries, land offices, courts
· Demand care of federal government on high seas/abroad
· Writ of habeas corpus
· Use of navigable waters
· Right to Travel
· Note: Effectively gutted logical intent of Privileges or Immunities as extension of individual rights to all Americans
or
Navigable waters
Access to ports, sub-treasuries, land offices, courts Travel
Peaceably assemble/Petition for Redress Care on High seas
Habeus Corpus
Bradwell v. Illonois
Facts: Myra Bradwell (P) applied to the Supreme Court of Illinois for a license to practice law in the State of Illinois (D). The Supreme Court of Illinois denied her application. Bradwell appealed directly to the United
States Supreme Court.
Holding: The P OR I clause of the 14th Amendment does not guarantee a woman’s right to hold the same occupation as a man. The right to practice law is not up to federal govt. States do not transfer their rights to control and regulate law licenses to the federal govt.
Takeaways: Potential for legislative remedies for judicial errors.
· Meaning, statutes can be used to fix the errors of the courts
U.S. v. Cruikskshank
Facts: Both Dems and Republicans think they won an election. A republican faction stormed the courthouse, so a militia set the court house on fire. People were shooting at the republicans as they were fleeing the courthouse. One of the people shooting was put on trial for violation of first and second amendment rights of the people in the court house.
Issue: Whether the federal court could even bring these claims, it depends on if the states are bound by the first 8 amendments.
Holding: No, states are not bound by the first eight amendments even after the 14th amendments ratification.
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 Takeaway : Held 14th Amendment privileges or immunities clause did not extend Bill of Rights to states
Privileges or Immunities
· [image: image18.png]


CA 1 year welfare residency requirement overturned in Saenz v. Roe
· Interfered with fundamental right to travel
· Distinguished from "portable benefits" like tuition
State Action
Civil Rights Cases
· 
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Court held congressional 14th amendment enforcement limited to "correction" of "state action"
· Could reach discriminatory state laws
· Could reach state court enforcement
· Sec. 4 (jury discrimination ban) upheld
· But could not bar private owner's discrimination
Marsh v. Alabama
Facts: There is a town that is entirely owned by a business. They were not letting a Jehovah Witness stand on sidewalk and distribute literature. She argues that this would abridge her right to freedom of press and religion, in violation of 1st and 14th amendments.
Issue: Whether a state, consistently with the first and 14th amendments, can impose criminal punishment on a person who undertakes to distribute religious literature on the premises of a company-owned town contrary to the wishes of the town's management?
Holding: No. The state cannot impose this restriction, it is a violation of the first and 14th amendment.
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 Takeaway : Private entity performing traditional state functions = state action for 14th amendment purposes.
Prunyard v. Robbins
Facts: Pretty much the same situation as above but it private entity not performing traditional state functions.
Holding: This was not a violation of the 14th amendment because the private entity was not performing traditional state functions but it was a violation of California's Constitution
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 Takeaway : State constitutions can grant rights in excess of those provided by U.S. Constitution.
Shelley v. Kramer
Facts: Thirty property owners on a street in St. Louis, Missouri signed and recorded a restrictive covenant, which provided that no races other than Caucasians were welcome as tenants on the property for the next fifty years. The Shelleys (defendants), a black family, bought a house on one of the restricted parcels of land without knowledge of the restrictive covenant. The Kraemers and other white property owners (plaintiffs) in the subdivision brought suit to enforce the covenant, seeking to enjoin the Shelleys from taking possession and divest them of title to the property.
Holding: State court enforcement of racial discrimination violates 14th Amd
equal protection.
Lugar v. Edmonson Oil (Two Part Approach)
Facts: Truckstop was late on its rent. The lease-holder went to the courts and said we don't think he is going to pay us, can you shut him down (attachment). And the court shut him down without having a hearing.
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 State Action Approaches
· Categorical approach:
· Private performance of a public function (Marsh)
· Judicial Enforcement of private agreements (Shelly)
· Joint/State private action
· concerted or symbiotic action resulting in deprivation of rights
· State Endorsement of private conduct
· State action NOT found:
· Issuing liquor license to discriminatory private club
· Service cit-off by privately owned utility company
· Operation of private schools (even if state funding received)
· Two part approach:
· (1) Is deprivation caused by exercising right or privilege created by state or rule of conduct imposed by it?
· (2) Is party charged with deprivation fairly said to be state actor?
· State official
· Private party aided by state official
· Conduct otherwise chargeable to state
· Note: (Functionally equivalent to categorical approach)
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 Due Process Clause
Three Components:
· Incorporation:
· Meaning, "Applying the bill of rights to the states"
· Procedural Due Process
· Meaning, "Is the process fair"
· Substantive Due Process
· Meaning, "Is it fair for the government to be enacting this law at all, regardless of process
Procedural Due Process
· Rules are situational*
· Scope depends on interests at stake
· Core components
· Notice
· Opportunity to be heard
· Neutral decision maker
· Mathews balancing factors
· Private interest affected
· Risk of erroneous deprivation/probable value of additional safeguards
· Government interest/fiscal and administrative burden or additional procedures
· Applies to both 5th and 14th amendments
· *Deprivation of life & liberty generally governed by criminal procedure
Mathews v. Eldridge
Facts: P is a social security benefit recipient, the program gives benefits during periods in which workers are completely disabled. The Social Security Administration then informed P that his benefits would terminate at the end of the month, and advised him of his right to seek reconsideration by the state agency. P did not request reconsideratio, rather he filed tgus suit questioning the constitutional validity of the administrative procedures established by the Secretaries of health, education, and welfare.
Holding:  Matthews balancing factors
· Private interest affected? Look at interest affected, welfare massive interest bc life or death, SSI downplayed
· Risk of erroneous deprivation/probable value of additional safeguards (if we had a more formal process, right to counsel) as compared to govt interest of finances and efficiency
· Govt interest/fiscal and administrative burden of additional procedures
· Deprivation of life & liberty generally governed by “criminal procedure”
Substantive Due Process
Gitlow v. New York
Facts: Court upheld conviction of Socialist Party member for publishing "left wing manifesto", said to advocate overthrowing government. D argues that the state's criminal anarchy statute violated the 14th amendment Due Process Clause.
Takeaway /Holding: First Amendment incorporated by 14th amendment.
Nebbia v. New York
Facts: In 1933, the State of New York (plaintiff) established a Milk Control Board which had the power to fix the prices of milk sold by New York stores. Nebbia (defendant) owned a grocery store in Rochester, New York and was convicted of selling milk at a price below the fixed price.
Holding: A state may fix the price of goods sold within its borders without violating the Due Process clause of the 14th amendment. Milk industry in NY was severely impacted by price cutting retailers so to combat it they established milk control board to fix prices. Found this promotes public good and 14th amendment allows states to enact economic policies to promote the public good.
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 Takeaway: Economic regulation has rebuttable presumption of constitutionality. Today called "Rational Basis Review"
· Davina's thing: If you are challenging an economic regulation by the state, the burden will be on you to show that it’s unconstitutional. Court has benefit of the doubt, as long as there is a reasonable relation to a proper purpose, it’s allowed. It’s rebuttable, but you have the burden of proof
§  States can regulate businesses affecting “public interest”
§  Laws only require “reasonable relation” to proper purpose
· Reasonable relationship cannot be arbitrary or discriminatory
§ Rebuttable “presumption of constitutionality”
§ Today called “rational basis review”
Williamson v. Lee Optical
· Court upheld Oklahoma law significantly limiting opticians.
· 
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Justice Douglas noted: The law need not be in every respect logically consistent with its aims to be constitutional. It is enough that there is an evil at hand for correction, and that it might be thought that particular
legislative measure was a rational way to correct.
· State laws now rarely fail "rational basis review"
· But normally fail strict scrutiny
Ferguson v. Skrupa
Facts: Court is asked to review the judgement of a district court that enjoined a Kansas statute making it a misdemeanor for any person to engage in the business of debt adjusting unless they are a lawyer. It was enjoined as being a Violation of Due Process Clause (14th)
Holding: The Kansas law is constitutional. This is an Economic regulation and is therefore afforded "rational basis review". SC here said states can classify people, acknowledged that laws do not treat people equally and that was ok as long as it’s not “invidious”
Takeaways: Court affirmed Lochner through Adkins no longer good law.
· Up to legislatures, not courts to make value judgements
· Constrained only by the constitution and valid federal law
· Rational Basis = rational relation to permissible objective.
· Strict Scrutiny
· Constitutional provision/Bill of Rights
· Political Process restriction
· Minority Group Targeted
· Rational Basis Review:
· Economic/Police Regulations
Invidious Discrimination
· Treating a class of persons unequally in a manner that is malicious, hostile, or damaging. If there is rational justification for the different treatment, then the discrimination is not invidious.
· Generally refers to treating one group of people less well than another on such grounds as their race, gender, religion, caste, ethnic background, nationality, disability, sexual orientation, sexual preference or behavior, results of IQ testing, age, or political views
Griswold v. Connecticut
The court held that Connecticut's prohibition of the use of contraception for married couples was unconstitutional because it violated in unenumerated right to privacy.
Takeaway: Court found unenumerated right to privacy
Unenumerated Right Must be (Elemental):
1. Deeply rooted in history and tradition; AND
2. Essential to our Nation's scheme of ordered liberty
· Privacy is an example.

Equal Protection Clause
Yick Wo v. Hopkins
Facts: SF ordinance required board of supervisors permit for laundry in wooden building. The county had valid safety concerns but the way the permits were dealt was completely discretionary. Whites were getting permits but Chinese were not. Yick Wo was convicted for operating laundry without a permit.
Holding: Court overturns the conviction.
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 Takeaway: 14th amendment equal protection applies to all, including non-citizens. Discriminatory application of neutral law is unconstitutional.
Establishing Discrimination
· Facial - Text of law demonstrates discrimination
· "Only persons of the white race..."
· "No person descended from slaves..."
· As applied - Discriminatory or disparate impact
· Petitioner must demonstrate:
(1) Law disproportionally impacts protected group, and
(2) Impact is intentional
If both established, law will get heightened scrutiny that group is entitled to
· Facial challenges normally result in law being struck down
· As applied challenges often result in limits on application
· Law may be allowed to stand with respect to other groups or circumstances
Brown v. Board of Education
Facts: Schools were segregated and it was ok under the idea of Separate but equal. NAACP brought a challenge.
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 Takeaway /Holding: Held separate but equal inherently unequal. Recognized white supremacy purpose and harm to black students from segregation. Decision applied to public education only. Boiling v. Sharpe read equal protection into the 5th amendment. Gradually extended to other government activities.
Loving v. Virginia
Facts: In Virginia it was illegal to black people to marry white people. [image: image28.png]


Takeaway /Holding: Race-based marriage restriction violated 14th amendment. Court also held marriage is a fundamental right under 14th
amendment substantive due process.
Employment
· 5th and 14th amendment due process clauses have same meaning/ impact for federal & state governments
· Use of race as classification gets "strict scrutiny" regardless of whether intended to help or hurt
United States v. Virginia
Facts: Women were not allowed to go to VMI which is a state sanctioned University in Virginia.
Takeaway/Holding: This is a 14th amendment equal protection violation. They used intermediate scrutiny. Rejected generic assumptions about women as basis for denying all women opportunities.


