CONSTITUTIONAL LAW – CAPLAN FALL 2023
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Constitutional avoidance: if judges can avoid ruling on a constitutional question, they should avoid it (mistakes can be difficult to fix)

Methods of Reasoning:
· Text
· Analyze precise text of constitution 
· Intratextual comparison: compare word in one part of document to how same work is used in other part of document

· Structure
· Does it make sense for court to regulate over states or another branch?

· Think federalism and separation of powers 

· Precedent
· History
· Originalism: must apply law now as it was understood at the time of the framers 

· History can connect with structure—legislature can pass/repeal laws but judges shouldn’t deviate from history

· Values
· Consequences
· Prediction (what are consequences) + evaluation (why are consequences good/bad)
Judicial approach to legislation:

· Skeptical: court follows its independent view of a law’s constitutionality, regardless of opinion of other branches

· Strict construction

· Deferential: court will ordinarily defer to constitutional judgment of other branches

· McCulloch approach

“Rational Basis” – 2 types
Enumerated Power

· If question about enumerated power, ask whether federal law has any rational connection to any enumerated power

· Do not look at ends and means 

· Facts supporting legislative judgment are presumed true and legislature is not required to show evidence of findings (ex. Carolene Products)

· Doctrine still applies if motives are not rational 
Individual rights:

· If nonfundamental right (and non-suspect classification if using equal protection clause), apply rational basis scrutiny

· Requires legitimate end and reasonably related means

· Note: “heightened scrutiny” applies to both intermediate and strict scrutiny
I. SOURCES OF GOVERNMENT POWER

A. STATES: SOVEREIGN POWERS (INCLUDING POLICE POWER)
B. FEDERAL ENUMERATED POWERS
Deferential review of enumerated powers (rational basis)
1. Commerce Clause

3 types of commerce among the states:

· Cross-border transactions

· Infrastructure to facilitate cross-border transactions

· In state activity with substantial effects on interstate commerce 

· Identify which conduct statute regulates + explain how that conduct has substantial effect on interstate commerce

· Also ties in with necessary and proper clause 

· Not limited to in-state activity with “direct” effects on interstate transactions; consider economic reality and connection between local and interstate activity

Important Notes:

· Aggregate impact of individuals on overall supply and demand of commodity w/ interstate market (Wickard v. Filburn – see below)
· Congressional motive to achieve purposes beyond interstate economics is not a barrier (Darby, Heart of Atlanta Motel – see below)

· Behavior that is not “economic” or “commercial” in nature should not be aggregated and examined for cross-border effects, at least if the behavior is “ordinary” criminal conduct (Lopez, Morrison – see below)

· Thing being regulated must be “activity” rather than “inactivity” (Sebelius – see below)
Gibbons v. Ogden – does federal government have power to issue steamboat licenses?
( YES; commerce clause 

· Intratextual comparison: boats/people are considered commerce in other parts of constitution 

· Cross-border transactions (travelers) and infrastructure to facilitate cross-border transaction (boats/ports)

NLRB v. Jones & Laughlin Steel – may congress regulate labor relations under its Commerce Clause power to regulate interstate commerce? 
( YES; labor relations have a close and substantial relationship to interstate commerce

· Falls under 3rd category of commerce among states 

· Labor practices at factory impact out-of-state customers b/c affects price, supply, and hurts competitors paying higher wages

· Overrules U.S. v. E.C. Knight 
U.S. v. Carolene Products – does Congress have power under Commerce Clause to enact Filled Milk Act (criminalized shipment of filled milk)?
( YES; this is constitutional under the commerce clause b/c it regulates cross-border transactions

· Doesn’t matter if Act is aimed at health/safety

· 10th amendment just says states can regulate certain things, but doesn’t mean that federal government cannot also regulate those things 

U.S. v. Darby – is a federal law prohibiting the shipment of goods made with low-paid labor constitutional?
( YES; US may regulate in-state manufacturing when it substantially affects interstate transactions

· Overrules Dagenhart (no longer care about congress’s pretext/motive)

· Doesn’t matter if federal law has in-state consequences or if it resembles state “police power” law 

Wickard v. Fillburn – may Congress regulate the production of wheat intended for individual consumption and not for sale?
( YES; congress may regulate local/individual activity if it exerts a substantial effect on interstate commerce

· Aggregate power: even though individual farmers have minimal effect on interstate commerce, all similarly situated farmers together have substantial effect

Heart of Atlanta Motel v. U.S. - does government have power to outlaw public accommodations discrimination?

( YES, under the commerce clause 

· Just b/c states have power doesn’t mean that federal government doesn’t have that power (10th amendment argument)

· No power from 14th amendment § 5 since this is about private parties, not state action

· Commerce clause: discriminatory activity affects # of people who cross borders

· Aggregate power is all hotels discriminate 

· Motive of economic regulation doesn’t matter

· Hotel owner argues this power is limited by individual freedom to run your business as you see fit ( court says no

· This is Lochner style argument b/c more economic than personal 

Katzenbach v. McClung – does congress have power to regulate discriminatory policies of privately owned restaurants?
( YES; under the commerce clause 

· If substantial portion of food moved in interstate commerce, then it is subject to federal regulation

· If restaurant must serve more customers, it will have to buy more food from out of state

· Aggregate power

U.S. v. Lopez – does congress have power under the commerce clause to enact federal statute regulating possession of guns near schools?
( NO; the statute regulates a type of conduct (possession) that is not itself commercial or economic 
· Link between regulated activity and interstate commerce is too “attenuated” 

· No express findings explaining connection (note: this is opposite of Carolene Products, which said that congress doesn’t need proof)

· Adding interstate commerce language into statute doesn’t resolve issue 

U.S. v. Morrison – does congress have power under the commerce clause to enact federal statute regulating crimes of violence motivated by gender?
( NO; Congress may not regulate noneconomic, violent criminal conduct based solely on that conduct’s aggregate effect on interstate commerce 
· Law can’t be enacted under 14th amendment b/c not targeting state action

Gonzales v. Raich – does congress have power under the commerce clause to enact federal statute regulating manufacture and possession of marijuana? 
( YES; Congress can regulate purely intrastate activity that is not itself “commercial” (not produced for sale) if it concludes that failure to regulate that class of activity would undercut the regulation of the interstate market 
· Not about individual right to medical marijuana, but about Congress’s ability to regulate 

· Aggregation 

NFIB v. Sebelius – is the Affordable Care Act constitutional under the commerce clause?
( YES; requiring that insurers insure those with preexisting conditions and requiring that large employers provide insurance to employees falls under the commerce clause 

· Employers employ people across state lines 

( NO; the individual mandate requiring people to purchase health insurance is not part of Congress’s commerce clause power

· The decision not to purchase health insurance is inactivity, so cannot be regulated under the commerce clause

· Not regulating something economic/commercial in nature 

U.S. v. E.C. Knight – U.S. sued sugar manufacturer for antitrust. May Congress use its power under the Commerce Clause to regulate manufacturing?
( NO; manufacturing only happens in one state, and congress may not use its Commerce Clause powers to regulate a purely local activity

· Federal government action = prosecuting company for antitrust 
Hammer v. Dagenhart – is federal statute prohibiting cross-border transactions for goods made with child labor constitutional? 
( NO; this law exceeds power of congress because it has too many effects inside of states 

· Note: this is opposite of Gibbons v. Ogden 
Schechter Poultry Corp. v. U.S. – does congress have power to regulate “market men” for poultry?

( NO; US may not regulate Schechter because he buys and sells goods in state, even if the goods are sourced elsewhere

· Overruled by Katzenbach 
2. Taxing Clause
a. Courts will not rule on the wisdom of (1) Congress’s decision to impose a tax, or (2) the chosen tax rate
b. To be a “tax”, a law requiring payments to the federal government must:
i. Raise “some revenue”, and
ii. Not be a penalty or punishment
	Taxes
	Penalties

	Goal: raise revenue
	Goal: punish misconduct 

	Proportional to amount or value
	Not proportional to amount or value

	Tax-like amount
	Punitive amount

	Owed even if taxed activity is performed without bad intent
	Owed only if taxed activity performed with bad intent

	Codified and enforced like other taxes
	Codified/enforced outside tax code

	Little coercive purpose or effect
	Coercive purpose or effect


Bailey v. Drexel Furniture – is federal statute imposing 10% tax on companies that use child labor constitutional? 
( NO; this is a penalty, not a tax 

· Not proportional b/c doesn’t matter how many child laborers company had

· Enforced by labor code, not tax code 

· Only taxed if knowingly used child labor 

· 10% was very high amount at the time

Carter v. Carter Coal Co. – is federal statute imposing 15% tax on mined coal, but only 1.5% tax if company joins industry code, constitutional?

( NO; this is a penalty, not a tax 

· Not a uniform tax on coal

Kahriger v. U.S. – is federal statute imposing 10% tax on all amounts wagered constitutional? 
( YES; this is allowed under Congress’s taxing power

· Raises revenue (transfer from individual ( government)

· Proportional 

· Doesn’t matter if tax as a deterrent/regulatory effect 

NFIB v. Sebelius – does the Affordable Care Act’s individual mandate (requiring individuals to purchase health insurance) fall under Congress’s taxing power?
( YES; the individual mandate can be viewed as a tax

· Activity vs. inactivity doesn’t matter (different than commerce clause)

· Raises revenue

· Not a penalty (proportional, tax-like amount, doesn’t involve mental state, codified in tax-code, not coercive)
3. Spending Clause:
a. Courts will not rule on the wisdom of Congress’s decisions to spend money
b. Congress may impose conditions on state recipients of federal funds where:
i. The spending program serves the general welfare
ii. The conditions are expressed unambiguously 
iii. The conditions are related to the purpose of the federal spending program
iv. The conditions do not require the recipient to violate the constitution
v. The overall bargain is not coercive 
South Dakota v. Dole – is federal statute withholding up to 5% of federal highway funds otherwise available to states in which state laws permitted persons under 21 to purchase alcohol constitutional? ( YES

· Enumerated power = spending clause (allowed to spend money by giving states money for transportation and allowed to impose conditions)

· Condition served general welfare (federal highway funds + drinking age)

· Unambigious condition

· Related to purpose of federal spending program (youth in states w/ higher drinking ages were driving to states w/ lower drinking ages)

· Doesn’t require states to violate constitution 

· 5% is not coercive amount 

NFIB v. Sebelius – is the Affordable Care Act constitutional under the spending clause?
( NO; expanding Medicare eligibility and benefits does not fall under spending clause power

· Increased spending by $100 billion (40% increase)

· Coercive: states weren’t given a choice or else their Medicare funding would be withheld 

· # itself doesn’t establish coercion

· Old deal that states were offered is not offered anymore (either accept new deal or give up old one)

· States didn’t have notice

· Germane: Affordable Care Act created a new law, so it is germane to previous Medicare funding

4. Necessary & Proper Clause

Use if law is not abundantly clear that it falls under a certain enumerated power (ex. Stealing mail is a crime ( power to create post office + N&P)
a. Identify a textually-supported power of the federal government
i. “foregoing powers” from Art. 1 § 8
ii. “Other powers” vested in Congress
iii. “Other powers” vested in federal departments and officers
b. Are the means “rationally related” to implementation of the power?
McCulloch v. Maryland – does congress have power to create a bank?


( YES, under necessary & proper clause 

· Bank is a law that helps carry out other powers in Art. 1 § 8 (taxing, commerce, regulating currency and money supply) 

· Let the end be legitimate, and all rationally related means are constitutional 

U.S. v. Comstock – does Congress have authority to enact a law that allows civil commitment of mentally ill, sexually dangerous federal inmates beyond the end of their sentences?
( YES, under necessary & proper clause

· Constitutional text is expansive, and courts approach laws w/ deference 

· History of federal civil commitment legislation 

· State sovereignty not unduly invaded

· Connection is not unduly “attenuated” and statute not too “sweeping”

NFIB v. Sebelius – is the Affordable Care Act’s individual mandate (requiring people to purchase health insurance) constitutional under the necessary and proper clause?

( NO; an individual mandate is not a suitable ends b/c it is not authorized by the commerce clause 

· Necessary and proper clause must be in service to a granted power and it must be narrow/not a substantial expansion

5. Civil Rights Enforcement Clauses (14th amendment)
Strauder v. West Virginia – does congress have power to pass the Civil Rights Removal statute? 

( YES, under the 14th amendment § 5 (“necessary and proper clause” of the 14th amendment) 

· Statute says that defendant may remove case if state courts deny “the equal civil rights of citizens of the United States”

Civil Rights Cases – was the Civil Rights Act of 1975 public accommodations law beyond congress’s power?
( YES, the Civil Rights Act of 1975 is unconstitutional because it is beyond the scope of congress’s power

· 14th amendment is limited to state action ( § 5 only gives congress power to legislate against states (not private theater or hotel owners)

6. Fugitive Slave Clause

Prigg v. Pennsylvania – constitution grants exclusive authority to the federal government for making laws regulating the capture and return of fugitive slaves 
II. LIMITS ON GOVERNMENT POWER: STRUCTURAL LIMITATIONS

Supremacy & federalism = state vs. federal

Separation of powers = different branches of government
A. LIMITS ON STATES: SUPREMACY CLAUSE

Supremacy clause (Art. VI § 2): federal law is supreme 

· Judges in every state are bound by constitution
· Any time congress gets power to pass laws, states have less power (since their laws on the topic would be preempted) ( supremacy limit
Only discuss supremacy if problem includes a state law!
Preemption: federal statute/regulation overrides conflicting state law; use when a state law unduly conflicts with federal statutes or regulations
A. Express preemption: is the state law one of the ones expressly preempted in federal statute? (look at text, doesn’t need to say “preempt”) 
B. Implied preemption: text doesn’t call for preemption, but congress intended it to preempt
i. Implied conflict preemption
1. Impossibility preemption: impossible for individual to obey both the state and federal law (one requires action the other forbids) 
2. Obstacle preemption: state law poses an obstacle to the purpose of federal law 
a. McCulloch v. Maryland (see below)
b. Gibbons v. Ogden (see below)
ii. Implied field preemption: certain field of laws (ex. aviation) that are only occupied by federal law 
Notes: 
· if something is “preempted” by the constitution, we call it unconstitutional (not a preemption issue)
· Recognizing preemption: (1) constitutional, federal statute or regulation AND (2) a conflicting state law

· State law can arise from constitution, statute, regulation, or court decision

· Courts will assume no preemption unless it is clear (don’t want to cut too much into state power)
Kansas v. Garcia – does the Immigration Reform and Control Act preempt the application of state identity-theft laws to criminalize an alien’s use of fraudulent social security numbers on tax-withholding employment forms? ( NO
· Federal statute: employees must provide employers with truthful identity information on I-9 form and providing false info is a federal crime

· Constitutional under Art. 1 (immigration and naturalization power) + necessary and proper clause (expanding to citizens)

· State statute: employees must provide employers w/ a truthful K-4 form for withholding state income tax (using federal SSN) and providing false info is a state crime

· State police power

· Express preemption arguments:

· Garcia: SSN is used in I-9 form, and statute says this info can only be used to enforce federal statutes

· Kansas: not using info contained in I-9 form b/c 2 different forms 

· No impossibility preemption b/c both statutes say that giving false information is a crime

· No obstacle preemption b/c the purposes of both laws are consistent (federal law makes sure everyone who works is eligible and prevents fraud, KS law makes sure tax forms are truthful) 

· No field preemption b/c KS law is about false identity generally 

McCulloch v. Maryland – may individual states tax a federally created bank?
( NO; if there is conflict between state and federal law, federal law is supreme

· Conflict: MD bank tax was targeted at Bank of US (tax was only on out-of-state banks, and Bank of US was only out-of-state bank) 

· This is obstacle preemption b/c the MD law frustrated the purpose of creating a federal bank

Prigg v. Pennsylvania – federal Fugitive Slave Act carries out full purpose of fugitive slave clause and all state legislation on the issue is preempted
B. LIMITS ON FEDERAL GOVERNMENT: FEDERALISM

Federalism: constitutional questions should be resolved in favor of state sovereignty 
1. Commandeering: the federal government may not directly compel states state governments to enact or administer federal regulatory programs, even in areas where congress has enumerated power to legislate 
· Regulatory program = law that regulates behavior of private individuals/entities 
· Federal government cannot tell states how to regulate people
· Regulating state governments like others is not commandeering
· Ex. Federal minimum wage law is not commandeering because even though states must pay their employees a certain amount, private companies and individuals must also pay their employees that amount
Note: Congress can always re-write law (ex. Murphy)
New York v. U.S. – is the federal statute commandeering? ( YES
· Federal statute: states must dispose of low-level radioactive waste

· Commandeering b/c it tells states to tell people to dispose of waste

Printz v. U.S. – federal statute requiring local law enforcement to ascertain gun buyer eligibility is commandeering

· Forcing states to carry out federal program

· States would need to hire more sheriffs 

· Hypo: federal statute requiring state/local police to enforce immigration laws would be commandeering 
Murphy v. NCAA – is the federal government telling states they must pass anti-gambling laws commandeering? ( YES
· Federal statute: states may not “authorize by law” any sports betting

· Enacted under the commerce clause 

· NJ statute: sports gambling is authorized in the state

· No preemption; federal statute not telling individuals what to do
· If congress re-wrote federal law, then it would be preempted

Reno v. Condon – is the federal government’s regulation of a state’s use of its citizen’s personal information commandeering? ( NO
· Federal statute: state departments of motor vehicles may not knowingly disclose personal information gathered during licensing process 

· Enumerated power = commerce clause (DMVs were selling info)

· Not commandeering b/c not telling states how to regulate drivers, just telling DMVs not to sell information; DMVs are state activities
2. Tenth Amendment: If the US constitution does not give the federal government power to enact a law, states still have the power to enact it ( doesn’t limit government’s power, just says that states can do things 
U.S. v. Darby – law prohibiting shipment of goods made with low-paid labor is constitutional; the 10th amendment doesn’t limit the federal government’s power, it just says states are allowed to do things 
Hammer v. Dagenhart – law prohibiting goods made by children to be sold in interstate commerce is unconstitutional; under 10th amendment, some powers are reserved to the state, so federal government must get out of the way
C. LIMITS ON FEDERAL GOVERNMENT: SEPARATION OF POWERS

Vesting clauses:

· Art. 1 § 1: legislative powers

· Art. 2 § 1: executive powers

· Art. 3 § 1: judicial powers 

( separation of powers: is one branch doing something beyond what it is supposed to and/or impinging on other branch’s power?
Use when one branch of government takes action beyond its authority

A. Text: does the constitution explicitly or impliedly assign this function exclusively to a single branch?

B. Structure: would it be inconsistent with the constitution’s structure to uphold the branch’s action? Consider:

a. Is the branch seeking to act outside its usual areas of responsibility? (arrogation)

b. Will the challenged action of one branch interfere with the ability of other branches to act in their usual areas of responsibility? (interference)

c. Does one branch have a greater institutional competence for this type of action?

C. Other methods of reasoning (precedent, history, consequences, values)
1. Judicial & Legislative

Cooper v. Aaron – are state officials bound by federal court orders based on the Supreme Court’s interpretation of the constitution?

( YES; schools must follow federal court orders 

· Arkansas state legislature said there was no duty on state officials to follow federal court orders, but states are required to under the supremacy clause

2. Legislative & Executive

3. Executive & Judicial

Nixon v. Fitzgerald – does the president have absolute immunity from suits for damages when acting in his official capacity?
( YES; president gets absolute immunity for liability predicated on official acts

· Issue is not about timing of lawsuit, but whether it is premised on official acts (immunity can extend beyond time in office)

Clinton v. Jones – does the constitution protect the president from suits based on actions committed before entering office?
( NO; the case was not premised on official conduct and happened before Clinton was president, so no immunity 

U.S. v. Nixon – may the president assert an absolute privilege claim over all confidential communications?
( NO; the president must show that information would be damaging to the country
· Nixon was ordered to produce documents in case against him and argued that conversation w/ aides was privileged 

· Not all conversations between president and staff are privileged

Trump v. Vance – may the grand jury in a state criminal prosecution subpoena a sitting president’s records?

( YES; subpoena may go forward, but w/ certain limitation (cannot attempt to influence president’s duties)

· Company was asked in state court to turn over Trump’s financial records and Trump asked to quash subpoena 

· No questions about executive privilege since happened outside of office

· This is a supremacy question (states should not interfere w/ federal gov.) 

Trump v. Mazars – Does congress have the power to subpoena a president’s records if it states why the records are needed?
( YES; house can issue legislative subpoena if it states why it is needed

· Mazars was asked by congress to turn over Trump’s financial information

· Congress has power to issue legislative subpoenas under the necessary and proper clause (power to pass intelligent/informed laws)

· Factors: (a) court must assess legislative purpose behind request, (b) subpoena must be no broader than necessary, (c) court must ensure congress has good evidence to support argument, (d) court must sympathetically assess the burdens on the president

· Must relate to subject on which legislature has power and cannot inquire into private individuals 

III. LIMITS ON GOVERNMENT POWER: INDIVIDUAL RIGHTS

5th amendment = federal government

14th amendment = state governments 
A. EQUALITY RIGHTS: EQUAL PROTECTION CLAUSE

Kickstarter: use when government treats similarly situated people differently 

A. Identify the inequality

a. What burden or benefit does law distribute unequally? (fundamental rights prong)

b. Who is affected by law’s classifications? (suspect classifications prong)

i. Disparate treatment: law treats people differently on its face

1. Per se proof of discriminatory purpose

ii. Disparate impact: law itself doesn’t discriminate, but impact of law is discriminatory ( requires intent 

iii. Examples:

1. Race/national origin = suspect

2. Sex or birth outside marriage = quasi-suspect

3. Everything else = non-suspect 

4. Anything else ( use methods of reasoning

B. Select proper level of scrutiny for the type of inequality (use whichever is the higher level under pt. A)
C. Apply the scrutiny 

a. Ends: government interest

i. Rational: is it legitimate?

ii. Intermediate (quasi-suspect classification): is it important?

iii. Strict: is it compelling?

b. Means: tailoring 

i. Underinclusive or overinclusive? 

ii. Less discriminatory alternative?

iii. Narrowly tailored ( passes strict scrutiny 

iv. Substantial relationship ( passes intermediate scrutiny 

v. Reasonable relationship ( passes rational basis

vi. No relationship ( unconstitutional 
Suspect classification factors:

· Conduct vs. status: acceptable to attach legal consequences to a person’s voluntary conduct, but not to a status beyond person’s control

· History of subordination

· Political powerlessness 

· Visibility and isolation (discrete and insular)

· Discrete group: easily identifiable, readily visible characteristics 

· Insular: separated from mainstream society

· Stereotypes 

· Likelihood of valid justification 
Proving discriminatory purpose (Arlington Heights factors):

· Burden: prove that gov. was because of, and not in spite of, disparate impact on protected class (Feeney)

· Methods:

· Clear or stark pattern unexplainable on grounds other than discrimination (rare; Yick Wo)

· Historical background (past discrimination in the community, perceived problem leading up to chosen policy)
· Procedural irregularities in adopted policy

· Substantive irregularities in chosen policy (deviates from other laws)

· Evidence from legislative history
Yick Wo v. Hopkins – does a facially neutral law (laundry building operation requirements) that is applied in a discriminatory manner based on race/nationality (not issuing permits to Chinese people) violate the equal protection clause?
( YES; this is disparate impact 
· 14th amendment applies to all persons, not just citizens 

· This is an as-applied challenge (depends on facts of enforcement, not the text of the statute) 

Skinner v. Oklahoma – is state law providing for sterilization of persons convicted of three felonies “involving moral turpitude” unconstitutional?
( YES; the law violates the equal protection clause of the 14th amendment 

· State law ( no enumerated power needed (state police power)

· Who is being treated differently?

· Statutory exception for embezzlement, but robbery considered “moral turpitude”

· Same crime, different consequences 

· Fundamental rights (such as procreation) require strict scrutiny 

· Note: court did not decide this case on a “freedom to procreate” basis b/c didn’t want to go back to Lochner era skepticism for unenumerated rights and this argument had been unsuccessful in Buck v. Bell
Korematsu v. U.S. – was executive order requiring Japanese Americans to relocate to internment camps constitutional?
( YES; this executive order passes strict scrutiny test because it was public necessity 

Brown v. Board of Education I – is state action of maintaining segregated schools constitutional?
( NO; this violates the equal protection clause of the 14th amendment, separate but equal doesn’t apply to race
· Racial segregation of public schools in DC not constitutional under 5th amendment due process (incorporation) 
Williamson v. Lee Optical – may state statute prohibit the fitting of lenses by an optician w/o prescriptive authority from a licensed optometrist or ophthalmologist without violating the 14th amendment?
( YES; although optometrists and opticians are treated differently regarding their professional activities, this is not the type of inequality the 14th amendment cares about 
· Discriminating on basis of profession ( rational basis scrutiny 

Loving v. Virginia – is state statute preventing marriages between persons solely on basis of racial classification constitutional?
( NO; this violates the equal protection clause of the 14th amendment

· Law passed at state level ( don’t need enumerated power

· Individual rights: other people are allowed to get married

· Only illegal for white people to marry “colored” people

· Court takes skeptical (strict scrutiny) approach since this case involved race 

City of Dallas v. Stanglin – does city ordinance only allowing dance halls to admit customers between the ages of 14 and 18 violate equal protection?

( NO; this ordinance passes rational basis review

· Right to dance w/ someone in different age bracket being distributed unequally ( not fundamental right (text, precedent, not essential to democracy/political participation)

· On the basis of age ( not suspect classification 

· History (other laws based on age)

· Something that changes

· Age groups are not insular 

· Rational basis review: legitimate interest of preventing juvenile crime, means are rationally related (teens might be more susceptible to bad influences if allowed to mingle w/ older people at dance halls)

U.S. Department of Agriculture v. Moreno – does statute withholding food stamps for people who live in households of non-related persons violate equal protection clause?
( YES; depriving one class of government benefits based on animus does not pass rational basis b/c it is not a legitimate gov. interest 
· Rational basis applies b/c food stamps are not a fundamental and household member relationship status is not a suspect classification
· Potential gov. interests

· Animus towards hippies ( not legitimate ends

· Interests stated in statute (malnutrition & ag. demands) ( legitimate end, but means are not rationally related b/c it decreases access to food stamps

· Preventing fraud ( legitimate end, but not a rationally related mean b/c abundance of less discriminatory alternatives 

Johnson v. California – does CA policy of racially segregating prisoners when newly entering prison deserve heightened scrutiny?
( YES; any type of racial classification deserves strict scrutiny 

· Can argue this is not about racial segregation but about prison regulation (Turner v. Safley: argument for rational basis in prison regulation)

Washington v. Davis – does police test violate equal protection?
( NO; the disparate treatment was not intentional

· Opportunity to be a police officer is not a fundamental right (goes back to Williamson optometry case)

· Disparate impact: law facially discriminates based on test scores, but impacts racial minorities since questions favored white test takers 

· Disparate impact on its own is not enough to be unconstitutional

· Would invalidate a lot of laws 

· Constitution requires equal laws, not equal results 

Palmer v. Thompson – if there is discriminatory purpose, do plaintiffs also have to demonstrate discriminatory impact?

( YES; discriminatory motives only matter when they impose disparate treatment or impact, no equal protection violation b/c law has equal treatment and equal impact
· Mississippi operated racially segregated swimming pools, court order told cities to desegregate

· City decided to close all swimming pools 
Personnel Administrator v. Feeney – does veteran preference statute (providing that all veterans qualified for state civil service positions be considered for appointment ahead of any qualifying non-veterans) violate equal protection?
( NO; law’s purpose was to rewards veterans, not discriminate against women

· Disparate impact (law does not discriminate against women on its face), but not intentional 

· Not enough to know about/anticipate consequences, must want discriminatory consequences 

US v. Virginia (VMI) – does VMI’s policy of excluding women from admission violate equal protection?

( YES; gender classifications based on stereotypes violate equal protection clause 
· Fundamental rights prong: Ability to attend VMI (not fundamental right)

· Suspect classifications prong: On the basis of sex (quasi-suspect)

· Disparate treatment 

· Use intermediate scrutiny 

· Gov. interest:

· Ensure diverse educational experiences ( not real goal, so don’t look at means

· Maintain adversative approach ( court accepts that this is important, but no substantial relationship (admitting women won’t ruin adversative program)
2nd issue – is the creation of an alternative school for women a proper remedy?
( separate but equal may be okay for sex-based classifications, but this is not a true alternative  

Nguyen v. INS – does federal statute establishing requirements for citizenship for illegitimate child born abroad violate equal protection by establishing different requirements based on citizen parent’s gender?
( NO; this law passes intermediate scrutiny

· Important gov. interest: ensuring child has US citizen parent

· Substantial relationship

· Other important gov. interest: ensure child has opportunity to develop genuine family ties

· Majority says substantial relationship b/c men are neglectful & absent

· Dissent says this is stereotype

Sessions v. Morales-Santana - does federal statute requiring longer period of pre-birth residence for US citizen fathers violate equal protection?
( YES; law is not substantially related to gov. interest 

· Law required father must be in US for 10 yrs, but mother only 1 yr 

· Gov. interest: ensure child’s citizen parent has strong connection to US

· Important 

· Law not substantially related (men and women can develop national ties in same time)

· Remedy: equalize down (make harder for everyone)

· Court tries to assess what congress would have chosen

· Equalizing up would have put unmarried couples in better position than married couples

San Antonio School District v. Rodriguez – does state law that funds school districts through local income taxes violate equal protection?
( NO; the law passes rational scrutiny

· Fundamental rights prong: right to a well-funded education ( not a fundamental right (used methods of reasoning)

· Suspect classifications prong: wealth?

· No disparate impact b/c only applies if discrimination is intentional

· Apply rational scrutiny to justify unequal distribution of public education funding based on community wealth

· Legitimate interest: educating children

· Reasonable relationship (means don’t have to be perfect)

Affirmative action in college admissions cases – does university policy providing for affirmative action in admissions processes violate equal protection?

( YES; this law does not pass strict scrutiny

· Process of admissions being distributed unequally ( not a fundamental right (see Rodriguez – getting kind of education you want is not a fundamental right)

· Based on race ( suspect classification

· Strict scrutiny applies 

· Court seems to have rejected idea that diversity is a compelling interest

· Even if compelling, must be narrowly tailored

· ( can’t use race based affirmative action
Trump v. Hawaii – is a presidential proclamation placing entry restrictions on foreign nationals of particular countries sufficiently justified by national-security concerns to survive rational-basis review?

( YES; majority says this passes strict scrutiny more easily than Korematsu, since race based restrictions on foreign nationals is more within the scope of presidential authority than forced relocation of US citizens

· Dissent says this decision employs same logic as Korematsu by accepting discriminatory policy on national security basis 

City of Austin v. Driskell Hotel – is law prohibiting same sex dancing at a nightclub constitutional?

( NO; animus is not a legitimate interest

· Austin civil rights ordinance prohibiting discrimination based on sexual orientation: doesn’t interfere w/ hotel owner’s constitutional rights (Heart of Atlanta Motel)

· Assume hotel is operated by gov… does law violate equal protection clause?

· Right to dance w/ same sex partner being distributed unequally ( not fundamental right (Stanglin – dancing is not a fundamental right)

· Not being distributed unequally on its face (disparate treatment) ( look at disparate impact factors to prove discriminatory purpose

· Apply scrutiny:

· Gov interest: animus against gay people ( not legitimate interest (Moreno)

· Doesn’t matter which scrutiny applies b/c doesn’t pass rational basis

Plessy v. Ferguson – is the Louisiana Separate Car Act, which provided for separate railway cars for white people and black people, constitutional?
( YES, the law does not violate the equal protection clause under “separate but equal” doctrine (separate but equal is not a solution for race classifications)
B. FAIRNESS RIGHTS: PROCEDURAL DUE PROCESS

Fairness – not complaining about substance of law, but its enforcement 

Use when government uses inadequate procedures when making individualized enforcement decisions

A. Deprivation?

B. Liberty interest or property interest?

C. Without due process of law?

a. Mathews v. Eldridge factors, consider:

i. Strength of individual’s interest

ii. Value of proposed procedures for avoiding wrongful deprivation

iii. cost to the government

Notes:

· more serious deprivations require more protective procedures 

· property interests = entitlement to benefit (ex. Contract, common law property, positive law entitlements) 

· liberty interests = constitution

Moore v. Dempsey – may federal court issue writ of habeas corpus if state court’s seemingly adequate court proceedings merely masked a mob-dominated trial?

( YES, under individual limit of fairness

· State action = prosecuting people who commit murder (falls under state police power)

· No “freedom to commit murder”

· No equality problem

· Could argue selective prosecution since only black people were prosecuted, but this is a hard argument to win

· Fairness 

· 6th amendment requires impartial jury and assistance of counsel

· 5th amendment protects against self-incrimination and liberty without due process (such as mob outside court house)

Caperton v. Massey Coal Co. – did judge’s failure to recuse himself violate the appellant’s procedural due process rights?
( YES; the US constitution required the judge to recuse himself b/c there was a probability of bias 
· Different uses of precedent (Coral Atoll analogy): citing cases for facts vs. ideas

· Deprivation 

· Property interest = $50m 

· W/o due process?

· Individual interest = $50m

· Majority says standard will help get more accurate results 

· Cost: majority says minimal cost of replacing judge for one case 

Mathews v. Eldridge – does gov.’s taking away of disability benefits without an opportunity for an evidentiary hearing violate procedural due process?
( NO; Eldridge factors don’t require additional procedure
· Deprivation: state action taken intentionally 

· Property interest: entitlement to social security disability payments 

· w/o due process?

· Strong individual interest

· Procedures are already adequate and additional procedures wouldn’t provide additional benefit

· High costs
C. FREEDOM RIGHTS: SUBSTANTIVE DUE PROCESS

Use when substance of a law deprives people of unenumerated rights

A. Deprivation?

B. Fundamental right?

a. Identify the right (if enumerated ( inquiry is done b/c gov. can’t take away enumerated rights)
b. Is it fundamental? (use methods of reasoning)
C. Apply the scrutiny

a. Ends: gov. interest

b. Means: tailoring 

Note: anything that is fundamental for purposes of substantive due process cannot be distributed unequally (equal protection)

Rights found fundamental/not fundamental (either under substantive due process or fundamental rights prong of equal protection)

	Fundamental
	Not Fundamental

	· Privately educating your children (Meyer)

· Procreation (Skinner)

· Marriage (Loving)

· Voting in state elections (Harper)

· Contraceptive use within marriage (Griswold)

· Contraceptive use outside marriage (Eisenstadt)

· Living with extended family (Moore v. East Cleveland)

· Consensual adult sexual relationships (Lawrence v. Texas)

· Same-sex marriage (Obergefell)
	· Paying low wages (Parrish)

· Selling filled milk (Carolene Products)

· Selling advertising on trucks (Railway Express)

· Selling eyeglasses w/o a prescription (Lee Optical)

· Choosing one’s customers (Heart of Atlanta Motel)

· Well-funded public education (Rodriguez)

· Dancing at dance hall (Stanglin)


Buchanan v. Warley – does a state’s police power authorize it to prevent the sale of and occupancy of property on the basis of race?
( NO; this law is unconstitutional on property rights grounds

· Property, as protected by the Due Process Clause of the 14th amendment, encompasses the ability to buy/sell 

· Race related justifications are unqualified under state’s police power 

Meyer v. Nebraska – is law prohibiting the teaching of German to children unconstitutional?

( YES; this law is unconstitutional on the basis of freedom b/c it interferes with the fundamental liberty interest of a parent to control their child’s education 

West Coast Hotel v. Parrish – may a state regulate the minimum wage paid to female employees?
( YES; regulating minimum wage paid to female employees falls within state police power and there is no “freedom of contract”

· Overrules “freedom of contract” idea in Lochner and Adkins 
· Conditions and values have changed (this was during Great Depression)

· Text: constitution doesn’t say there is a freedom to contract

· Structure: economic policy debates should be in legislative/political sphere, not judicial 

Loving v. Virginia is state statute preventing marriages between persons solely on basis of racial classification constitutional?

( NO; this violates the due process clause of the 14th amendment

· Freedom: should have freedom to marry who you want 

· Precedent: Skinner said that freedom to procreate is a fundamental right, and freedom to marry is similar 

· Strict scrutiny (since this case involved race): no good reason to restrict this freedom

Griswold v. Connecticut – does statute criminalizing contraception violate substantive due process?
( YES; law does not pass strict scrutiny 

· Can’t be equality case b/c disparate impact requires discriminatory purpose 

· Deprivation: gov. made and enforced law, not negligent

· Fundamental right:

· Right of privacy (consistent w/ constitutional text, precedent, evokes values)

· ( fundamental

· Apply strict scrutiny

· Gov interest: avoid adultery and avoid extramarital sex ( court assumes this is compelling interest

· Narrow tailoring: law also applies to married people, could still buy condoms ( doesn’t pass rational basis

· NOTE: right to privacy doesn’t mean everything, just private family life (see Moore v. East Cleveland); right to privacy isn’t considered a valid argument anymore

Moore v. East Cleveland – is a law providing that only nuclear families may live in residential zones constitutional?

( NO; the law doesn’t pass strict scrutiny

· Deprivation: gov. taking something away non-negligently
· Fundamental right: right to live in an extended family 

· Closer to fundamental family law precedents vs. nonfundamental zoning laws

· Apply strict scrutiny

· Gov. interest: overcrowding, congestion, strain on school district ( opinion says this is legitimate goal (may not be compelling)

· Not narrowly tailored

· Underinclusive: could have very large nuclear family

· Overinclusive: Moore family had 2 adults and 2 children

Dobbs v. Jackson Women’s Health Organization – is the right to abortion a fundamental right?
( NO; a law banning abortion passes rational basis scrutiny b/c abortion is not a fundamental right
· Gov. interest: respect for prenatal life ( majority says this is legitimate interest

· Banning abortion is rational way to respect prenatal life

Lawrence v. Texas – is statute banning sodomy for same-sex couples constitutional?
( NO; this law violates substantive due process

· Overrules Bowers 
· Substantive DP or equality could work since law only targets same sex couples

· Court goes w/ substantive DP (wanted to specifically overrule Bowers)

· Deprivation – purposeful 

· Identify right: right to liberty in individual decisions concerning intimate relationships

· Apply scrutiny (court doesn’t say which level applied)

· Gov interest = morality ( legitimate interest; is it compelling?

Obergefell v. Hodges – is there a fundamental right to same sex marriage?
( YES; laws banning same sex marriage violate substantive due process

· Deprivation

· Right to marry (fundamental)

· Apply strict scrutiny:

· Gov interest = no reason for marriage for people who can’t procreate ( court says this is not real interest

· Gov interest = children do better in opposite sex household ( compelling, but not narrowly tailored

· Gov interest = protecting def. of marriage ( may be important, but no connection

· Gov interest = maintaining tradition

Lochner v. New York – Does the New York Bake Shop Act, which limits the hours that bakery employees may work, violate individual freedom?
( YES; this law is unconstitutional because it violates the 14th amendment “freedom to contract” under the due process clause 

· Not appropriate exercise of state police power b/c this is a labor law, not a health law

· Legislature’s motive was to affect labor practices 

Roe v. Wade – is a law prohibiting abortion constitutional?
( NO; women have a fundamental right to privacy
Planned Parenthood v. Casey – are abortion restrictions for pre-viability abortions under PA law constitutional?
( depends on whether the restriction has “undue burden”

· State abortion regulations may place undue burdens on women’s right to abortion and is invalid if its purpose/effect is to place substantial obstacle

Bowers v. Hardwick – is law banning sodomy constitutional?
( YES; sodomy is not a fundamental right
· Use substantive due process b/c law applies equally to everyone

· Deprivation

· Sodomy is not fundamental right ( rational basis review

· Opinion relies on history (sodomy has always been illegal)

· Applying rational basis

· Gov. interest: morality ( majority says morality is legitimate interest

· Reasonable relationship

D. OTHER INDIVIDUAL RIGHTS TOPICS

1. Incorporation

Incorporation Doctrine: 14th amendment liberty includes enumerated rights
· Ex. Barnette: Court uses 14th amendment liberty to incorporate first amendment free speech (enumerated right)

· Court is not allowed to apply due process “for its own sake” i.e. using it to incorporate an unenumerated right

· Ex. Lochner: Court uses 14th amendment liberty to enforce freedom of contract (unenumerated right)
2. Various Enumerated Rights

West Virginia State Board of Education v. Barnette – does state school board resolution requiring public school teachers and students to salute the American flag violate the first amendment?

( YES; state may not compel individuals to engage in involuntary expression

· The court’s job is to protect rights

· Distinguish between due process clause of 14th amendment as an instrument for transmitting principles of first amendment and cases where due process clause is “applies for its own sake” (unenumerated rights)

Ingraham v. Wright (corporal punishment in schools does not violate 8th amendment right of protection from cruel and unusual punishment)

Prigg v. Pennsylvania (slave owner rights) – individual right to keep people enslaved (right to recapture – rights under the fugitive slave clause)
( Pennsylvania’s personal liberty law is unconstitutional
Dred Scott (slave owner rights)
· 5th amendment right against deprivation of property without due process of law 

· Unenumerated right to own slaves 

Minersville School District v. Gobitis – did school district violate the first amendment by compelling flag salute?

( NO; courts should not decide issues of education policy

· Deference to legislature 

