Due Process
	Due process is guaranteed through the 5th and 14th amendments. The 5th amendment guarantees due process under the federal government, while the 14th extends it to the states. The amendments state that any deprivation of life, liberty, or property must trigger a due process analysis, to ensure that citizens are not erroneously deprived of their rights. Due process is a fact-specific and flexible analysis, depending on the situation. Overall, due process entails that an individual must be given proper notice and an opportunity to be heard before a deprivation can occur. 
In Mathews, the court defined a three-prong test to see if a hearing procedure violated due process. The test entails a balancing of the private interest, the procedural risk of erroneous deprivation, and the public interest. The private interest includes looking at the degree of potential deprivation, the possible length of time of a wrongful deprivation, and overall what is actually being deprived. Next, looking at the procedures in place the courts try to ascertain the possibility of error, and look at possible alternatives. Lastly, courts look at the public interest to ensure that the procedures are not too costly and do not add an unnecessary administrative burden on the government. 
In Mathews, the plaintiff’s federal social security benefits were terminated and he demanded an evidentiary hearing before such termination could occur. In doing the three-prong balancing test, the court found that the hearing procedures in place were sufficient. Some of the factors considered were the plaintiff's ability to apply for other types of aid, the fact that determination was done on medical advice, and the various appeals the plaintiff was able to make to the agency’s decision. 
In Mullane, the court analyzed the due process right to notice. The court used the Mathews three-prong test, but also added that notice must be reasonably calculated under all circumstances to provide an opportunity for parties to present their objections. The means employed for sending notice must actually desire to inform the party and the form chosen must not be less likely to reach the parties compared to the alternative options. 
Since due process is fact-specific and flexible, the court in Mullane found that publication in a newspaper was sufficient notice for unknown beneficiaries of an account settlement. Similarly, for parties whose interests were conjectural, publication was reasonable. However, for known beneficiaries who had their addresses and other information on file, mailing them the notice was more reasonable. 
Service of Process
	Service of process is the formal process of notifying a defendant of the pendency of an action. The service of process includes the complaint and the summons to inform the defendant  that they are being sued. (Rule 4c). Any person who is 18 years or older land not a party to the suit, can do the service of process. (Rule 4c). Typically, the plaintiff must serve defendants within 90 days of filing the complaint with a court. (Rule 4m).
	Defendants can be served in the state where the federal court sits and/or according to a long-arm statute of the state. (Rule 4k1a).
Serving an Individual (Rule 4e)
	There are five options for serving an individual in the United States. The defendant can be served by following the law of the state where the Federal district court sits, or of the state where the defendant is served. The defendant can be served in person, or a copy of both the summons and complaint can be left at the defendant’s dwelling or usual place of abode with someone who is of suitable age and discretion who resides there. Lastly, if the defendant has appointed someone for receiving service of process, a copy can be delivered to such authorized individual. 

Serving a Corporation, Partnership or Association (Rule 4h)
	A business can be served by following the law of the state where the federal district court sits or by the law of the state where service is made. A copy of both the summons and the complaint can also be delivered to an officer, a managing or general agent, or any agent authorized for the purposes of receiving a service of process.
· AIPCA court permitted service of process to be made upon a representative so integrated with the organization that he will know what to do with the papers
· Generally, service is sufficient when made upon an individual who stands in such a position as to render it fair, reasonable, and just to imply the authority on his part to receive services [substantial compliance]

Waiving Service of Process (Rule 4d)
The service of process can also be waived in consideration for the expenses of serving a summons. Individuals in and outside the US, and entities under Rule 4h have a duty to avoid the unnecessary expense of service of process. A waiver must be sent to the defendant using first-class mail or other reliable means, and include a copy of the complaint, 2 copies of the waiver form and prepaid means for the defendant to return the form. The defendant then has 30 days, or 60 days if located outside the judicial district of the US, to return the waiver. If the defendant does not have good cause for not signing and returning the waiver, a court may impose on them the expenses and associated fees of formal service of process. The defendant does not waive any defenses to personal jurisdiction or venue by waiving formal service.

Answer (Rule 12a)
If served with a formal service of process, a defendant has 21 days to respond. If the defendant waives formal service of process, they have 60 days after receiving the waiver, or 90 days if outside the US, to respond. 
	A defendant may respond with an answer or a motion. A motion to dismiss due to insufficient service (Rule 12b5) must be sent before or with the answer. If the motion is not raised at the outset, it is waived. 
· Actual notice of an action will not cure an otherwise defective service
Rule 12
· 12b
1. 12b1: motion to dismiss on lack of SMJ
2. 12b2: motion to dismiss for lack of PJ
3. 12b3: motion to dismiss due to improper venue 
4. 12b4: motion to dismiss for insufficient service 
5. 12b5: motion to dismiss for insufficient service of process
6. 12b6: motion to dismiss for failing to state a claim upon which relief can be granted 
7. 12b7: failure to join a party under Rule 19 
· 12h
· 12b1: can be raised anytime
· 12b2: must be before or with answer/waived if not
· 12b3: must be before or with answer/waived if not
· 12b4: must be before or with answer/waived if not
· 12b5: must be before or with answer/waived if not
· 12b6: can be raised before or at trial  
· 12b7: can be raised before or at trial 

Constitutionality of Notice
In order for service of process to be valid, it must comply with both due process and the applicable rules. This means that one may have a service of process that completely complies with a rule, but fails because the due process does not account for the specific circumstances of the case. In Mullane, the court articulated that notice must be reasonably calculated under all circumstances to notify the party of the proceeding.

Statute of Limitation
	If plaintiffs choose to use a waiver, the statute of limitations is frozen when the defendant signs the waiver. One way of waiting out the statute of limitations is to wait and not sign the waiver. The party serving the summons, should not use a waiver if they are close to the statute of limitations. 
Pleadings
Pleadings are written documents through which parties to a civil lawsuit assert claims or defenses or deny the legitimacy of an opposing party’s claim or defense. Pleadings should give reasonable notice of the pleader’s case to the opponent and the court. 

Rule 8a
A complaint, which initiates an action, must contain (1) a short statement on the grounds of a court’s subject matter jurisdiction, (2) a short statement of the claim showing that the plaintiff is entitled to relief, and (3) a demand for a judgment for relief (injunction, declaratory judgment, damages). (Rule 8a)

Pleading Standard 
 A claim is a collection of facts and the rights which arise from those facts. Historically in federal courts, pleadings offered allegations of fact/s which the pleader believed to be true, which would be proved or disproved during the proceedings. Compared to the CA Code of Civil Procedure, which demands fact-pleadings. 
In Conley, the court found that a complaint was sufficient, as long as it set forth an assertion upon which relief could be granted, providing notice and a factual basis. However, in 2009 the Supreme court affirmed a more specific pleading standard in Iqbal. The plaintiff must plead facts supporting a plausible claim. This entails an analysis of a complaint in which (1) courts focus on factual allegations and ignores legal conclusions, (2) they look to see if the facts alleged support a plausible claim rather than a possible one, and (3) courts use their judicial experience and common sense to figure out if the claim is plausible. 
In other words, when a plaintiff pleads facts merely consistent with defendants’ liability, without indicating the intent which the court in Conley accepted, the complaint stops short of reaching plausibility. Where pleaded facts do not merit an inference more of mere possibility, the plaintiff has not shown that they are entitled to relief. Only a complaint that states a plausible claim for relief survived a motion to dismiss. 
Additionally, under (Rule 9b), courts use a heightened pleading standard for allegations of fraud or mistake.
· Surviving a 12b6
· When deciding on a 12b6 motion, the court never looks at the evidence but rather the face of the complaint to see if the plaintiff stated a claim upon which relief can be granted. This is where the pleading standard discussed above comes into play. 
· One way to think of plausible: if D actually proved what they said, they would not win because it is not a plausible claim (ex: I suffered IIED because he controlled my mind)
· If a 12b6 is granted, the court will typically allow P leave to amend or dismiss w/o prejudice
Other Rules
Rule 55c
	Courts may set aside a default judgment under Rule 60(b)
Rule 60b
· 60b4: judgment is void (not discretionary or meritorious)
Personal Jurisdiction 
Overview
Personal jurisdiction is a court’s ability to enter a binding decision on a defendant. In order for a court to adjudicate the rights and liabilities of a defendant, the defendant must have some contact with the forum state in which the action is filed, such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice. Personal jurisdiction must be authorized by statute and the exercise of it must comply with due process. 
Additionally, if personal jurisdiction is found based on a minimum-contacts analysis, considerations are made as to the reasonableness of exercising PJ. Generally, once courts ascertain PJ through the applicable statute and find that it complies with due process, there is a presumption that the PJ is reasonable. The burden is then on the defendant to argue that PJ is not reasonable. 

Long-arm statute
	First, we will see if there is a long-arm statute to allow the court to reach beyond its territorial borders. The statute can be a “tailored statute”, which defines specific circumstances under which the court has PJ or a “due process statute”, where a court is authorized to assert long-arm jurisdiction to the extent permitted by the Constitution. 
	If we have a “due process statute” our inquiry must focus on the due process analysis and whether conferring PJ would conform with traditional notions of fair play and substantial justice. 

Due Process
To satisfy due process, the forum in which suit is brought should be such that the defendant should anticipate being sued there. There are 5 traditional bases for personal jurisdiction: domicile, consent, agent, in rem/quasi in-rem, and transient. 
· Domicile PJ is found in the state where the defendant resides. 
· Transient or tag jurisdiction, allows for defendants to be served in a state no matter how fleeting their presence is. If a defendant is voluntarily and physically present and the service of process is proper, PJ can be established. 
· Consent PJ is satisfied when the defendant appears in court, without objecting to PJ. 
· Forum selection is a form of consent which gives the court power to exercise personal jurisdiction 
· Agent PJ is found in the state where the  defendant appoints a designated agent for the purpose of receiving service of process in legal proceedings.
· In-rem and quasi in-rem jurisdictions are based on the tangible and intangible property of the defendant in the forum. Things like real estate, vehicles, and even stocks and bank accounts can be the basis of finding PJ in respect to the particular property.
However, the fact that PJ cannot be established through the traditional bases, does not mean it does not exist. For defendants, especially corporations which are legal fictions, PJ can be established through a minimum-contacts analysis. Courts look at the relationship between the defendant, the forum, and the litigation to see if the defendant has established sufficient minimum-contacts in the forum. Minimum contacts are acts by which the defendant purposefully avails itself of the privilege of conducting activities within the forum state, thereby invoking the protection of those laws while at the same time creating the reasonable expectation that it could be hailed into court to answer to them. A minimum-contacts analysis can point to specific jurisdiction or general jurisdiction. 

Specific Jurisdiction
Specific jurisdiction is invoked when the cause of action arises out of or relates to the defendant’s forum-related activities. The forum-related activities must be meaningful and not just fortuitous or random. 
· Main Idea: Can the defendant claim unfair surprise 
· Arises out of or relates to: is there a substantial connection between the operative facts of the litigation with the defendant's contacts
· Arises out of: defendants contact is an element of the plaintiffs claim 
· Relates to: defendants contact is not an element of the claim, but is connected to it
· Bristol Myers gives relates to examples 
· A contract alone does not justify the exercise of personal jurisdiction over a non-resident defendant 
· Court must look at the purposefully directed activities of the defendant toward the forum state and whether the harms arising out of or relating to those activities are the cause of the litigation.
· Mere foreseeability that injury may be caused to the plaintiff in the forum alone is not enough 

General Jurisdiction 
Refers to the power of a state to adjudicate any causes of action arising from dealings entirely distinct from those in the forum state, regardless of where the cause of action arose. This can be done in situations where the defendant's contacts with the forum are so continuous and substantive that the defendant is essentially “at home” in the forum. 
An individual is “at home” where they are domiciled. A corporation is “at home” where it was incorporated or where it has its principal place of business.
· Run a proportionality test
· Its an additional location to the PPB and place of incorporation (there is always general jurisdiction in PPB and incorp.) 
· Mere purchases not enough for general jurisdiction 

Reasonableness
	Lastly, we look to see if the exercise of personal jurisdiction will be reasonable. In other words, courts want to assure that the exercise will not offend “traditional notions of fair play and substantial justice”. Courts look at 4 factors in the determination of reasonableness: (1) the P’s interest in litigating in the forum, (2) the D’s burden, (3) the forum state’s interest in adjudicating, and (4) the judicial system’s interest 

Summary 

1. Who are the parties?
2. What is the claim?
a. State or Federal?
3. What is the issue?
4. Define PJ 
5. Is there a statute? 
a. Remember if federal court use Rule 4k1a (the federal court may use the state long-arm statute where the federal district court sits) 
b. If there is → is it satisfied?
c. If there isn't → assume there is and move to due process
6. Is there due process?
a. Traditional 
i. Domicile 
ii. Agent 
iii. Consent 
iv. Transient 
v. In-rem 
b. Minimum Contacts
i. Specific Jurisdiction 
1. Purposeful availment
a. Seek protection and benefits of forum state 
b. Entered a contractual relationship which creates systematic and continuous obligations to the state 
2. Effects test (purposefully directed)
a. The defendant committed an intentional tort
b. The plaintiff felt the brunt of the harm in the forum such that the forum can be said to be the focal point of the harm suffered by the plaintiff as a result of that tort
c. The defendant expressly aimed his tortious conduct at the forum such that the forum can be said to be focal point of the tortious activity
ii. General Jurisdiction 
1. Continuous and systematic contacts 
iii. Reasonableness 
1. Plaintiff’s interest in the suit being adjudicated in the state 
2. The Defendant’s burden 
3. Forum state’s interest 
4. The judicial system’s interest
Venue 
Venue is the geographic location where a suit is filed. Rules for choice of venue are largely statutory.  Similar to PJ and SMJ, objection to venue is given to the defendant, who must file a motion for improper venue (Rule 12b3) in a timely manner. Once venue is contested, the burden is on the plaintiff to show that it is proper. A plaintiff may also choose to change venue if they seek another appropriate venue. 

Choice of Venue
28 USC §1391b allows for civil actions to be brought in (1) the judicial district where any of the defendants reside, if all defendants reside in the state (2) the judicial district where a substantial portion of the events or omissions giving rise to the claim occurred, and (3) if there is no district where the action can otherwise be brough, any district where the defendant is subject to PJ
· (2) where a substantial portion of the events occurred, NOT where the most amount of events occurred (First of Michigan)

Residency
28 USC §1391c outlines residency for the purposes of establishing venue under §1391b. 
· For individuals(1391c1), the judicial district where they are domiciled is the district of residence. 
· For entities like corporations, partnerships, or associations (1391c2), if they are the plaintiff their place of residence is the judicial district where they maintain their PPB. If they are defendants, any judicial district where they are subject to PJ.
· §1391d for a entities under 1391c2 which conduct business in a state with multiple judicial district, a minimum contacts analysis is run on the district as if it were a state, to figure out the district with the MOST significant contacts 
· Under 1391c2 we can find proper venue where there is specific jurisdiction because a substantial portion of events occurred there 
· Under 1391d we can find proper venue where there is general jurisdiction (PPB or state of incorporation) or if there is no general jurisdiction, run a minimum-contacts analysis to see which district has most substantial contacts
· This does NOT apply when removing a suit from state to federal court, because for removal you can only go to the district court which embraces the state court where it was originally filed 

Transfer of Venue
28 USC §1404 allows for a change of venue to another judicial district where venue would also be proper, for the sake of convenience to the parties and witnesses. Even if both parties consent to transfer, it will not transfer unless the venue is proper and PJ is valid. 
· Under §1404 transfer is at the discretion of the court. Courts use a balance of private and public factors to see if transfer is proper. It is on the moving party to show that the other venue is much more convenient that the chosen venue. §1404 is a motion, so you ask the court to transfer under §1404. 
· Determination of the private factors include:
1. Location of the evidence
2. The reach of subpoena powers over compulsory witnesses
3. Cost of attendance/burden on witnesses 
4. All other practical problems that might hinder due process
· Determination of the public factors include:
1. The administrative difficulties flowing from court congestion 
2. The local interest in having localized interests decided at home 
3. The familiarity of the forum with the applicable law 
4. The avoidance of unnecessary conflict of law issues
· If transfer will simply shift the burden and inconvenience from one party to another, there isn't really an argument for transfer 
· The substantive law of the original venue travels with the case
· There is no time limit for transferring under §1404
· Under §1406 courts can transfer or dismiss a case if the original venue is improper. Here, the court can transfer or dismiss. §1406 is a motion, but you must file a (Rule 12b3) to transfer. 
· Substantive law does not travel with the case

Forum Non Convenience 
	This is a common law doctrine which allows courts to decline the exercise of jurisdiction where there is a more convenient forum. The case is dismissed and NOT transferred. Transfer is impossible because the more convenient forum is in a different judicial system (for federal courts, the convenient forum is a foreign one, for state courts, the convenient forum is another state or federal system).
	Courts look at the same public and private factors under §1404a 
· Determination of the private factors include:
1. Location of the evidence
2. The reach of subpoena powers over compulsory witnesses
3. Cost of attendance/burden on witnesses 
4. All other practical problems that might hinder due process
· Determination of the public factors include:
1. The administrative difficulties flowing from court congestion 
2. The local interest in having localized interests decided at home 
3. The familiarity of the forum with the applicable law 
4. The avoidance of unnecessary conflict of law issues
	The threshold question is whether there is an available alternative forum. If a forum is available, defendants must waive objections to PJ and statute of limitations. Any forum that provides a remedy, regardless of the desirability of the type of remedy, is sufficient to establish an alternative forum. Forum non convenience is only granted once the threshold questions is answered, and the weighing of the private and public factors favors dismissal. 
Subject Matter Jurisdiction 
	Subject matter jurisdiction a federal court’s power over a particular type of suit. Federal courts have been given SMJ over two main types of cases: diversity jurisdiction and federal question jurisdiction.

Federal Question Jurisdiction 
Article III Section 2 of the Constitution gave federal courts SMJ over cases arising under the Constitutions, laws, and treaties of the US. The article was interpreted to mean that whenever there is a potential federal ingredient, the federal courts had SMJ. However, the later adopted 28 USC §1331, which focused on the same power of federal courts, has been interpreted slightly differently. 
28 USC §1331 states that district courts shall have original jurisdiction over all civil actions arising under the Constitution, laws, or treaties of the US. However, there are two ways to satisfy §1331: (1) the claim is created by federal law (ex: a plaintiff is suing someone for patent infringement) OR (2) the claim is created by state law, but has an essential federal ingredient (ex: Smith v. Kansas where the plaintiff brought suit against investors for breaking their fiduciary duty, when the investors were acting under the authority of the Federal Farm Loan Act). The essential federal ingredient is different from the one described in Section 2, because before any federal ingredient, even if not the main ingredient could bring a suit to the federal courts. 
In order for a federal court to exercise SMJ, it must comply with both Article III Section 2 & 28 USC §1331. It is not enough that a suit raises a federal issue, the claim must arise under federal law. We look only at the complaint, without looking at any counterclaims or defenses, and only look to see if the claims arise under federal law. (Gully). A claim can arise under federal law in two ways: (1)  it is created by federal law meaning the plaintiff is enforcing a federal right or (2) the claim is created by state law but contains an essential federal ingredient.  
To see if a claim contains an essential federal ingredient, we can use the Smith rule and the Grable test.
In Smith, the court reasoned that if the plaintiff’s right to relief depends upon the interpretation or application of federal laws, such that the federal law is not frivolous to the claim, a district court has SMJ. In other words, although the origin of the claim is based on state law, the courts must interpret federal law as an important component of the claim. 
In Grable, the court applied the Grable-Gunn test to clarify the expectations of the “arising under” idea. There, the court used a four-prong test where the analysis focuses on if the federal issue is (1) necessarily raised, (2) actually disputed, (3) substantial, and (4) capable of resolution in federal court without disrupting the federal-state balance. 
1. Necessarily raised 
· Is the federal law necessary to the claim 
1. Actually disputed 
· Is the federal law actually disputed 
1. Substantial 
· It's not enough that federal issue be significant to the parties, you have to look to see how important is the determination of the suit for the federal system 
· Ex: Gunn-regardless of if the attorney should have raised the experimental defense or not, it is not going to change the laws of federal patent litigation 
· Threshold question: will this affect the interpretation or the application of federal law
i. Capable of resolution in federal court without disrupting the federal-state balance 
· Federal courts are of limited jurisdiction: if the federal court hears this type of issue, how many more will suddenly have SMJ
· How great is the state interest over the claim?
Generally, look at the elements of negligence: duty, breach, causation, damages to see if any of the elements raise a federal law. If it does, run the Grable-Gunn test to see if the federal question is properly raised. 
· Ex: Gunn 
· Duty: Federal (raise the experimental defense)
· Breach: Federal (did not raise the experimental defense)
· Causation: Federal (the fact that the defense was not raised was the cause of the injury)
· Damages: State (the request for damages is under legal malpractice)
State courts can still hear cases which are created by or arise under federal law, unless the case calls under the exclusive jurisdiction of the federal courts (ex: patents, copyright, bankruptcy, admiralty, maritime, prize cases).

Diversity Jurisdiction
Article III Section 2 also allows federal courts to hear controversies among citizens of different states. §1332 codifies the requirements for bringing diversity citizenship cases to federal court. Under  §1332, two requirements must be met: (1) there must be complete diversity among the plaintiffs and defendants at the time the action commences and (2) the amount in controversy must exceed $75,000 (75,001), exclusive interest and costs. Both residency, and the amount in controversy are decided at the time of filing the complaint. The burden of pleading changes to burden of proof if SMJ is challenged under (Rule 12b1). Subsequent events do not divest a court of jurisdiction. However, if there is a subsequent revelation, which is discovery of information about the AIC at the time of the filing, which shows the plaintiff’s lack of good faith, that will affect the courts jurisdiction. To ascertain if parties acted in bad faith, courts look at it both subjectively (did the person actually know or believe) and objectively (would a reasonable person have known). 

Residency 
	For individuals residency is simply where one is domiciled. If an individual moves, there is a presumption of continued domicile, which can be overcome by the use of Bank One factors. Bank One factors are used to show whether an individual intends to be domiciled at a certain location. (Senor Frog) The list is not exhaustive but includes: where one is registered to vote and votes, where they have bank accounts, where they have real and personal property, where they pay taxes, where they have a driver license, where they attend church, where they have club memberships, etc..
	For corporation’s residency is found where they have their PPB or state of incorporation. 

Amount in Controversy 
	The amount in controversy must exceed $75,000. For purposes of meeting this amount, a plaintiff can aggregate all their claims against one defendant, regardless if the claims are factually related. If the plaintiff asserts a joint claim against multiple defendants you look at the total value of the claim (ex: sue 3 defendants for beating you up). However, if the plaintiff asserts multiple claims based on separate liabilities against multiple defendants, the claims cannot be aggregated. Several plaintiffs can aggregate their claims against one defendant if they are seeking to enforce a single title or right in which they have common interest.

1. Supplemental Jurisdiction 
	Supplemental jurisdiction is an addition to the original basis of SMJ, which allows courts to hear additional claims which would not reach a federal court on their own. §1367 allows courts to exercise supplemental jurisdiction over claims which are so related to the claims with original jurisdiction, that they basically form part of the same controversy. Here, it's important to know about courts’ power and discretion. Courts have power to hear all claims under 1331 and 1332, however they have discretion to hear or not hear claims of non-original basis of jurisdiction.

a. Supplemental Jurisdiction for Federal Question Claims
1331? CNOF + discretion = 1367a + 1367c
	If the plaintiff’s anchor claim is a claim which arises out of or is created by federal law, courts look to see if the other claims of non-original basis of jurisdiction arise from a common nucleus of facts. Two threshold questions add to the “common nucleus of facts” analysis: (1)is the anchor claim substantive and (2) is there an expectation that the claims should be tried together since multiple rights arise out of one set of facts. 
However, courts use their discretion to see if they are going to hear the non-original basis of jurisdiction claim or not. Factors considered are: (1) if the state issue substantially predominates, (2) considerations for comity especially considering that federal decisions are not binding on state law, (3)potential dismissal of anchor claim, (4) risk of confusing jury, and other considerations for judicial economy, convenience, and fairness to the litigants

b. Supplemental Jurisdiction for Diversity Jurisdiction 
1332? CNOF + Kroger = 1367a + 1367b
If the anchor claim is a §1332 one, the non-original basis of jurisdiction claim must not only share a common nucleus of operative facts with the anchor claim, and satisfy Gibbs, but courts must also be aware of the potential for evasion. Evasion can occur when a plaintiff sues a diverse party, and waits for them to join a non-diverse defendant, and then files a claim against the non-diverse party. Once complete diversity is destroyed, the court lacks jurisdiction over the case. 
No discretion analysis is needed if complete diversity is destroyed. 

Removal of Civil Actions
	Cases can be removed from state court to federal court if the case could have originally been filed in a federal court through 1331, 1332 and/or 1367. 
§1441a
1. Geographical location
· Cases can only be removed to the federal district which embraces the state court the action was initially filed in 
1. Who can remove?
· Removal is exclusively a privilege of defendants
· All defendants who have been served must join in the removal (§1446)
· Defendants have 30 days from service of process to remove
· With each new defendant served, the 30 days starts a new 
i. How do we remove?
· Must file a notice of removal before the federal court, 30 days from service of process
· Must have a short and plain statement on the grounds of removal (burden of pleading)
· §1446: If removing a 1332 action, you cannot remove if the action has been commencing for more than 1 year, unless we find that plaintiff acted in bad faith to stop removal 
· 30 days vs. 1 year?
· You have 30 days to file for removal after something new is revealed and pleading is amended 
i. Considerations for venue?
· If removal is proper, venue is proper 
· §1441b: if removing a diversity jurisdiction case, removal is barred if the defendant is a citizen of the forum state. However, courts can disregard the residency of defendants suing under fictitious names. When removing, the AIC in the original complaint is considered the amount. If there is no AIC, the defendant has to state the amount and we use a preponderance of evidence standard. 
· §1441c: if we have a 1331 claim (and 1331 claim ONLY) and a claim which has no 1331, 1332, or 1367, the defendant may remove the entire case to the federal court. The federal court then MUST severe the two claims and remand the claim with no independent basis of jurisdiction. 

Joinder of Claims and Parties 
Joinder of claims 
· Rule 18 allows any party who is asserting a claim, counterclaim, crossclaim, \\\\or a third-party claim to add as many independent claims as they have against the opposing party 
· Compulsory Counterclaims (Rule 13a)
A compulsory counterclaim is a claim that must be filed in response to an opposing party. It must be in the answer, and it is waived if not filed. A party must state counterclaims that (1) exist at the time when the answer must be served if (2) the claim arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim and (3) the claim does not require another party to be added over whom the court cannot acquire PJ. Compulsory counterclaims have SMJ through the CNOF analysis (1367) but some courts make the CNOF analysis stricter, and therefore you should never assume that SMJ is granted automatically.  
· Ex: If you get into a car accident and in the process the other driver commits a battery, if you are sued for negligent driving you have to counterclaim with the battery because (1) it exists at the time when the answer must be served, it (2) arises out of the same car accident occurrence which is the subject of your opposing party’s claim and (3) no other person needs to be added for the adjudication of both claims.
There are some exceptions to the rule. You do not need to state a counterclaim if (1) it is the subject of another pending action or (2) if the suit is by an attachment of property that doesn’t establish PJ over the opposing party. 
· Ex: In Mideast, P’s claim was barred on the basis that where two actions indicate that evidence offered in both claims is likely to be substantially identical, the claim should be adjudicated in single forum 

Permissive Counterclaim (Rule 13b)
A permissive counterclaim is one that is not compulsory, meaning it does not arise from the same transactions or occurrence. Parties may plead permissive counterclaims, but also have the option of waiting for a subsequent litigation. This includes situations where two parties have multiple unrelated legal matters and go to court for one. (But remember, under Rule 18, a party asserting a claim, counterclaim, crossclaim, or third-party claim, may join as independent or alternative claims, as many claims as it has against an opposing party). Permissive counterclaims do not automatically have SMJ.
· Crossclaim against a co-party (Rule 13g)
A co-party may state as a cross claim any claim which arises out of the same transaction or occurrence that is the subject matter of the original action or counterclaim. However, if a party states a crossclaim, the opposing party must plead any compulsory claims they have against the co-party.

Joinder of parties
When a plaintiff is structuring a case, they use Rule 20 to see who may be joined as co-plaintiffs or defendants. This is a tool only available to the plaintiff. Plaintiffs can be joined in one action if they assert any right from the same transaction, occurrence, or series of transactions or occurrences and raise at least one common question of law or fact. A plaintiff can also sue multiple defendants in one case if they assert any right against them from the same transaction, occurrence, or series of transactions or occurrences and raise at least one common question of law or fact. Under Rule 20a3, neither all the plaintiffs nor all defendants need to share the same relief sought to be joined in an action. ***Remember you need PJ, SMJ, and venue for each. As a protective measure however, a court may issue an order for separate trials to protect the parties from other persons against whom they do not assert a claim or have no claim against them (Rule 20b).
When the plaintiff has structured a case, there still may be parties who are necessary for the litigation to proceed but are nevertheless missing from the litigation. Rule 19 states that required parties who are subject to service of process and whose joinder will not deprive the court of subject matter jurisdiction must be joined. A party is required if (1) without their presence the court cannot grant relief among existing parties or (2) the absent party’s interest in litigation is great and as a practical matter their absence will impair or impede their ability to protect their interest or (3) the absent party’s interest may subject the existing party to inconsistent or multiple obligations. Joint tortfeasors are not required parties under Rule 19. 
1. Who must be joined under Rule 19a?
a. Without the absent party you cannot provide complete relief to the existing parties  
i. Must look at the claim to see if complete relief can be granted 
ii. Typically, complete relief can be granted is it's just paying someone
b. Failure to join them will practically impair their ability to protect their interest 
i. Remember, a court’s judgment is not enforceable against a non-party
ii. The absent party has interest in the litigation 
iii. Ex: P suing to get money from a limited pool of money, if the absent party is not joined their ability to sue later on will be limited because the funds may be exhausted
iv. In Temple the court stated that it is never required for all joint tortfeasors to be joined as defendants 
1. A defendant with joint or several liability is only a permissive party to a lawsuit against another defendant with the same liability 
c. Failure to join them would leave the existing parties subject to inconsistent obligations 
i. In Maldonado the court of appeals reasoned that it is the object of the court to prevent the payment of any debt twice over 
2. If they must be joined, can they be joined?
a. Joinder may not deprive the court of SMJ, and the party must be subject to service of process
b. Subject Matter Jurisdiction 
i. 1367b: District court shall not have supplemental jurisdiction over claims by plaintiffs against persons made parties under Rule 19 or over claims by persons proposed to be joined as plaintiffs under Rule 19, if the anchor claim is a 1332 claim
ii. Need to have an original basis of subject matter jurisdiction 
3. If they can’t be joined, should the litigation proceed? Rule 19b 
a. The court must weight these factors to see if they should proceed or dismiss
i. The extent to which a judgment might prejudice the absent person or the existing parties 
1. Same analysis as the one done under Rule 19a but more demanding since were potentially dismissing the case 
ii. The extent to which any prejudice could be lessened by:
1. Protective provisions in the judgment 
2. Shaping the relief
a. Compensation rather than injunctive relief 
3. Other measures, OR
iii. Whether a judgment in the person’s absence would be adequate AND 
iv. Whether the plaintiff would have an adequate remedy if the actions was dismissed for nonjoinder
Third Parties (Rule 14)
A defending party may (implead) serve a summons and complaint onto a nonparty who is or may be liable for all or part of the claim against currently against the defendant. If granted, the defendant becomes a third-party plaintiff, and the impleaded third-party defendant (1) must raise applicable defenses under Rule 12 (2) must raise any compulsory counterclaims they may have (3) may raise any permissive counterclaims, (4) may assert any defenses against the plaintiff that the third-party plaintiff has, and (5) may assert any claims against the plaintiff if it arises from the same transaction or occurrence (same goes for plaintiff). 
· Subject Matter Jurisdiction 
· 1367b: District court shall not have supplemental jurisdiction over claims by plaintiffs against persons made parties under Rule 14 if the anchor claim is a 1332 claim
· Need to have an original basis of subject matter jurisdiction
Intervention (Rule 24)
	Non-parties can bring themselves into the case if they believe that have an interest which may be harmed if they are not joined, Under Rule 24a, a party on a timely motion must be permitted to intervene if (1) they are given an unconditional right to intervene by a federal statute, or (2) claim an interest relating to the property or transaction that is the subject of the action, and are so situated that disposing of the action may as a practical matter impair or impede the movant’s ability to protect its interest, unless existing parties represent that interest. As a practical matter, res judicata is a valid enough excuse to allow intervention.
	Under Rule 24b non-parties also may be joined if (1) they are given a conditional right to intervene by federal statute, or (2) have a claim or defense that shares with the main action a common question of law or fact.

Erie Doctrine 
	The Erie Doctrine sets to resolve conflicts of law when a diversity case enters the federal courts. The general idea is that a federal court sitting in diversity jurisdiction should apply state substantive law of the state in which the district court sits. This is done because federal procedural law must be used in federal courts, however there are situations where the overlap may cause issues. The Erie framework sets up 5 steps: 				(1) What is the procedural issue? 								(2) Does federal law offer an answer to the issue? 						(3) Does state law also offer an answer? 							(4) Are the federal and state law offering conflicting answers to the same question?	(5) If there is a conflict, apply federal law only if it is valid...
·   When federal law is a federal statute, federal law is valid if it is arguable    
  classifiable as procedural 
·   When federal law is a FRCP, it is valid it is arguably procedural and it does 
  not abridge, enlarge, or modify a state substantive right
·   Does the FRCP alter an element of the claim, the SOL, or the 
  remedy?  If yes, then we use state law (but it’s very rare that a 
   federal rule will be found invalid)
·   How to analyze: 
· Element-ize the claim into duty, breach, causation, damages 
· Does the FRCP effect these elements in any way?
·   In Ricoh the court found that a state policy of disfavoring forum 
  selection clauses was only one of the factors to be used when  
  deciding to transfer a case under 1404, rather than dispositive 
  analysis where state law trumps federal law
· For remedy, look at what you can get in one court compared to another 
· Here, Grossi thinks that the amount doesn’t matter but the type of remedy... in Gasperini, the court looked at amount instead. Grossi argues since there is no way to predict how much a jury would award, it is not outcome-determinative, therefore we should only look at type of remedy allowed. 
·   When a federal law is a judge made law, it is valid if it is arguably
  procedural, and is not outcome-determinative at the forum-shopping stage
·   In Guarantee Trust, the court stated that the statutes of limitation  
  are outcome-determinative. In contrast in Hanna the service of  
  process was deemed not outcome determinative because the court 
  reasoned no one would choose a forum just to avoid a specific type 
  of service 
·   The main idea is that you want to deter forum-shopping and  
  inequitable administration of the laws, so if there is an argument  
  that this would make a party choose one forum over another, then 
  we have to be alert
Summary Judgment 
	Summary judgment is a judgment on the merits and allows a court to resolve a case without a trial. This is permitted under Rule 56 when there are no genuine issues of material fact and the party is entitled to a judgment as a matter of law. There must not be a dispute only on the facts that are relevant. If a party is claiming that small detail or an irrelevant fact is contested, it will not nullify an otherwise valid motion for summary judgment. A motion for summary judgment can be filed until 30 days after the close of discovery (Rule 56b). 
However, the motion can also be asked for in the complaint and the nonmoving party can show the court through affidavit or declaration that the necessary facts are not yet available to them, after which the court can defer the motion, allow time, and/or issue any other appropriate order (Rule 56d).  Unlike a motion to dismiss which looks at the facts and the legal sufficiency, a motion for summary judgment looks at the evidentiary sufficiency of the case. But remember, judges are not claiming they believe one piece of evidence over another, they simply assess the validity and quantity of evidence. Additionally, all justifiable inferences must be drawn in favor of the non-moving party. 
Since the standard applicable at trial is the same one applicable on a motion for summary judgment, the party who moves for summary judgment must adhere to either a burden of production or persuasion. If the moving party has not pleaded any claims or affirmative defenses (ex: D moving for summary judgment with only an answer) they have a burden of production. This means they must simply produce evidence negating an element of the opposing party’s claim or show that the opposing party has insufficient evidence to prove an element of their claim. If the party meets this burden, it then shifts to the opposing party who must either (1) rehabilitate the evidence attacked, (2) produce additional evidence showing the existence of genuine issue for trial, or (3) submits an affidavit explaining why further discovery is necessary. If the moving party does plead an affirmative defense or a claim, then they have the burden of persuasion. To satisfy this burden they must affirmatively show that they’ve proved every element of the defense/claim and there are no genuine issues of fact. ** Remember, pleadings are not evidence, the parties must proffer other materials like affidavits or anything that is under oath to survive a summary judgment motion
Judges can also move for summary judgment sua sponte under Rule 56f. After giving notice and a reasonable time to respond, the court may either (1) grant summary judgment for the nonmovant, (2) grant motion on grounds not raised by a party, or (3) consider summary judgment on its own after identifying for the parties’ material facts that may not be genuinely in dispute. In Goldstein the court explained what is needed to put a party on notice and stated that when a motion for summary judgment is filed, both parties are on notice that the court may act sua sponte. 
· How to attack a summary judgment motion?
· Element-ize the claim or defense 
· Who is moving for summary judgment?
· Who has the burden of persuasion at trial?

Judgment as a Matter of Law (JMOL) Rule 50 
	Unlike summary judgment which looks at the evidence proffered before trial; parties also have the option to receive a similar ruling by looking at the evidence proffered at trial. However, similar to summary judgment, JMOL is also discretionary. Unlike a motion for a summary judgment, the rule does not say that a court can move sua sponte. However,  jurisprudence says that once a party has been heard, the court can move sua sponte against that party, but they must give notice and an opportunity to be heard. **A court cannot move on its own for RJMOL.
A motion for JMOL can be made any time before the case is submitted to the jury. A party can only move for a JMOL if the other party has presented their case. Moving party moves for JMOL stating that a jury would not have a legally sufficient evidentiary basis to rule for the opposing party, or in other words the judge decides that reasonable people would not disagree on the results. Theoretically, a JMOL can be filed after the plaintiff or the defendant have presented their case, or after both have presented. If the court deems there is no legally sufficient evidentiary basis for finding for the party on that issue, it may (1) resolve the issue against the party and (2) grant a motion for JMOL.
If parties have moved for JMOL before the case was submitted to the jury and the jury has returned a verdict, whichever party moved for JMOL may now file a renewed motion for judgment as a matter of law (RJMOL) or a motion for a new trial under Rule 59. The party moving for RJMOL, must move within 28 days after entry of judgment and this is a very strict deadline. Essentially, the party moving is claiming that the verdict reached by the jury was one which reasonable people should not have reached. The judge then has discretion to (1) allow the verdict which the jury returned, (2) order a new trial, or (3) direct the entry of judgment as a matter of law. 

Motion for a New Trial Rule 59
	The court may on motion, grant a new trial to redress prejudicial errors. Prejudicial errors are the only errors which amount to a granting of a new trial and include: errors in jury selection, erroneous jury instructions, new evidence (not harmless errors), misconduct by parties and legal representatives, etc.. 
	A motion for a new trial must also be filed within 28 days after judgment has been entered. A court can move on its own for the reasons stated above or grant a party’s motion to move. A court can also order a new trial when damages are deemed excessive (remitter) or too little (additur). 

Default Judgment Rule 55
	Entering a default: Under Rule 55b1 if a party against whom judgment is sought after has failed to plead or defendant their case, and such a failure is shown by an affidavit or otherwise, a clerk must enter the party’s default. This could either be the plaintiff seeking a default or a defendant if the plaintiff has not acted on a counterclaim. Failing to defend a case can also mean that a party filed an answer but did not continue the litigation. A default judgment is one on the merits. 
	Entering a default judgment: If the plaintiff’s claim is for sum certain or a sum that can be computed, the clerk on plaintiff’s request can enter a judgment for that amount and costs against the defendant. If the non-appearing party is a minor or an incompetent person, the clerk will not enter a default judgment. In all other cases, the party must apply to the court for a default judgment and judgment will only be  entered against a minor or an incompetent person if they are represented. Procedurally, if the party against whom default judgment is sought has appeared, then they are entitled to notice 7 days before the hearing. For the purposes of appearance, filing a motion will count as one and will toll the time 7-day period until the motion is denied, after which the party must file an answer or risk default. However, in Hartford Life Insurance, the court found that waiving formal service of process did NOT count as an appearance needed under 55a. To qualify as an appearance, the defendant’s actions must give the plaintiff a clear indication that the defendant intends to pursue a defense. 
After a default is entered, a defendant cannot file an answer and may only file a motion to set aside the default. Under Rule 55c, a court may set aside an entry of default for good cause or for reasons under Rule 60b. Good cause considers (1) whether and to what extent the default was willful or intentional rather than as a result of negligence or gross negligence, (2) whether the defendant has a meritorious defense, (3) whether a set aside would cause prejudice or harm to the plaintiff. 

Dismissal of Actions Rule 41
	A plaintiff may voluntarily dismiss their action by filling a notice of dismissal before the opposing party serves an answer or a motion for a summary judgment or submit a stipulation of dismissal signed by all parties who have appeared. The dismissal is almost always without prejudice, unless otherwise noted, but if the plaintiff has previously dismissed an action including the same claim, then it is with prejudice. If both parties agree, the court does not need to approve the dismissal. 
	If the plaintiff does not file for a dismissal, but nevertheless fails to prosecute, a defendant can move for an involuntary dismissal. Courts look at certain factors when deciding to grant this motion (Rule 41b): (1) whether the failure to prosecute was due to party’s willfulness bad faith, or fault, (2) the extent to which the failure prejudiced the opposing party, (3) the length of time which the plaintiff took no action in the case, (4) whether adequate warning was given that such failure could lead to dismissal, (5) whether dismissal is necessary to deter future misconduct and (6) whether less drastic sanctions are appropriate. An involuntary dismissal under this rule (not on grounds of PJ, SMJ, venue, or Rule 19) is a dismissal on the merits and is only ordered in extreme situations. 
 
Res Judicata 
	Res Judicata refers to the effect a final adjudication on the merits has on an attempt to relitigate the same claim or issue. It is an affirmative defense which can be raised in a pretrial motion or answer. Technically it is waived if not raised, but judges are very lenient when it comes to res judicata and allow for amending under Rule 15. It can also be raised in a motion for summary judgment, although it increases the burden of proof. Some lawyers also raise it in a 12b6 motion to dismiss which is incorrect because a 12b6 attacks the legal sufficiency of a claim. 
Under claim preclusion one party is trying to prevent another one from asserting any part of a previously resolved claim. To do this a party must state: (1) the claim in the second proceeding is the same claim or cause of action as that which was resolved in the first proceeding, (2) the judgment in the first proceeding is final, valid, and on the merits, and (3) the first and second litigation involve the same parties or those who for specified reasons should be treated as the same parties. If we apply claim preclusion we will dismiss a case. 
. Same claim 
1. In federal courts, the transaction test is used for claim preclusion, meaning all claims arising from the same transaction or transactions are barred 
1. Factors: (1) events which are logically connected in time, space, and motivation, (2) trial convenience, (3) parties’ expectation
1. In state courts, the primary rights approach is used, meaning that a court will look at the primary right at the heart of the controversy (injury to property or injury to person) to see if the claim has been litigated 
. Final, valid, on the merits 
2. In federal courts, once a trial court renders it, it is final 
2. In state courts, if there is an appeal pending, it is not final 
2. Valid?
3. There is PJ, SMJ, and venue 
2. On the merits?
4. Everything is on the merits except for PJ, SMJ, venue, Rule 19 or if the court says not on the merits/with leave to amend 
. Same parties 
3. Same plaintiff and same defendant, in the same configuration
3. Exceptions to in personam representations (cases where it doesn’t need to be exactly the same parties) (Taylor)
2. Non-party agrees to be bound by a judgment 
2. Qualified relationship between party and non-party (privity)
2. Adequately represented by a party with the same interest (class actions, fiduciary representation)
3. The interest of the nonparty and her rep are aligned 
3. Either the party understood itself to be acting in a representative capacity, or the original court took care to protect the interest of the non-party AND 
3. Notice of the original suit to the persons alleged to have been represented 
2. Non-party assumed control over litigation 
2. Second litigant is an agent of first 
2. Statutory system forecloses litigation 
Under Issue preclusion, a party is trying to foreclose the re-litigation of discrete issues that were actually litigated and decided in a previous case even if there were different claims. Here, the focus is on questions of fact and a mixed question of fact and law. A party trying to show issue preclusion is essentially arguing that a determination on an issue of fact or fact/law was essential to judgment and is therefore conclusive on the subsequent litigation. Here, the party must state: (1) both litigations involve the same issue, (2) the issue was actually litigated in the first action, (3) the issue was decided and was necessary to a valid judgment in the first action, (4) the judgment is final and valid, and (5) the party against whom they are raising issue preclusion had a full and fair opportunity to litigate the issue. If issue preclusion is applied, we don’t dismiss the case, we just have an answer to an issue. 
(1) Remember here, issues are those of fact or mix of fact and law 
(2) To be actually litigated it must be:
· Properly raised 
· Formally contested between the parties, meaning parties have to oppose at some point 
· If the parties don’t contest an issue or it is simply admitted by one party it is not actually litigated 
· Submitted to the court for determination 
(3) To be necessary we ask:
· Can this issue be excised from its judgment without altering the case’s outcome?
· Judgment would not stand without a decision on that issue 
(4) For finality, it can be before damages are awarded 
· Can be decided expressly or implicitly 
(5) Issue preclusion can only be used against someone who was party to case1
· BUT it can be used by parties who were not part of the first litigation, as long as the party against whom it is being used had a full and fair opportunity to litigate
· Res Judicata analysis
(1) Only talk about res judicata if there are 2 actions 
· Whichever action reaches judgment first, is action 1 
(2) Look at which court the case is in?
· If the first court is a federal court exercising federal-question jurisdiction  apply federal law of preclusion 
· If the first court is a federal court exercising diversity jurisdiction  apply federal law of preclusion incorporating state law to the extent that that law is not incompatible with federal interest (practically state law)
· If the first court is a state court, apply state law of preclusion 
(3) Differentiate claim preclusion vs issue preclusion 


	



