Business Associations-Guttentag Fall 2023

Principal/agency relationships 
· Definition: An agency relationship exists where one person (“a principal”) manifests assent to another person (“an agent”) that the agent shall act on principal’s behalf and subject to the principal’s control and the agent manifests assent or otherwise consents so to act 
· Asking a friend to do a slight service for him counts
· Intent to form a principal/agency relationship is not required to create this relationship
· Formation 
· Formation of a P/A firm is a fact specific inquiry that looks past the contract and at the substance of relationship 
· Patterson v. Dominos
· Facts: Sui Juris LLC entered into a franchising contract with Domino’s Pizza. Daniel Poff, sole owners of Sui Juris, signed the franchising contract with Domino’s Pizza. Franchising contract established detailed standards and procedures, Domino’s right to inspect and terminate contract, but not the right to manage day-to-day operations. Dominos did provide an orientation program for employees. A male supervisor employed by Sui Juris sexually harassed female subordinate. The girl’s father called dominos to complain and Domino’s employee told Suis Juris owner “you’ve got to get rid of this guy”
· Issue: Did Dominos create a principal/agency relationship with its franchisee?
· Holding: No 
· Rule: 
· 1. Provisions in a contract that dictate recommended practices are not a form of control
· 2. A contract alone is not enough to form a P/A relationship 
· Reasoning:
· Control involves directing action–Dominos had only formed an arms-length contractual relationship
· The imposition and enforcement of a uniform marketing and operational plan cannot automatically saddle the franchisor with responsibility for employees of the franchisee who injure each other on the job 
· There is a meaningful division of autonomous authority between the franchisor and franchisee 
· Dissent: The economic reality of the franchisor/ee relationship is that the franchisee is totally dependent on the franchisor–this is control 
· Questions: 
· What should Domino’s have done when Patterson’s father called?
· Said “we do not have control over the operations of the franchisee’s, please contact Poff the owner” instead of saying “we will handle this”
· Do the terms of the contract determine what the court or jury will decide?
· No
· Why do franchisor’s rely on detailed contract business plan provisions to describe the extent of their control over the franchisee?
· They don’t want to engage in the ongoing management of the firm. They can manage risks, set up operations, etc. without constant guidance. 
· Advice: Either take more direct control and face liability or do not exert direct control 
· Gay Jensen Farms v. Cargill 
· Facts: Warren operated a grain business where it would buy from local farmers. The owner of Warren decided to apply for financing from Cargill. In return for financing, Warren appointed Cargill as its grain agent for transactions with the Commodity Credit Corporation. Cargill also received a right of first refusal when Warren sought to purchase market grain. Warren and Cargill renegotiated their loan agreement and Cargill increased Warren’s credit line in exchange for the right to inspect Warren’s books. The new contract also obligated Warren to provide Cargill annual financial statements, restricted Warren from making repairs or improvements over $5k, and restricted Warren from encumbering its assets without Cargill’s permission. Cargill soon learned Warren’s spending was out of control, but it opted to increase the company’s credit limit twice. By that time, Warren was shipping Cargill 90% of its grain. Cargill sent a regional manager to work with Warren because at this point Warren was in a bad financial situation. When Warren closed, it owed Cargill $4 million and the plaintiff farmers $2 million. The farmers (Gay Jensen Farms) sued Cargill for their payment.
· Issue: Did Cargill by their course of dealing with Warren become liable as a principal on contracts made by Warren?
· Holding: Yes 
· Rule: 
· 1. When an agency relationship is to be proven by circumstantial evidence, the principal must be shown to have consented to the agency since one cannot be the agent of another except by the consent of the latter
· 2. A security holder who merely exercises a veto power over the business acts of his debtor by preventing purchases or sales above specified amounts does not thereby become a principal (the lender carveout) However, the creditor becomes a principal when he assumes de facto control over the conduct of his debtor, whatever the terms of the formal contract with his debtor may be
· Reasoning: Cargill took de facto control in the following ways
· Warren was unable to enter into mortgages, to purchase stock or to pay dividends without Cargill’s approval 
· Cargill’s right of first refusal on grain 
· Cargill’s right of entry onto Warren’s premises to carry on periodic checks and audits 
· Cargill’s correspondence and criticism of Warren’s finances 
· Cargill’s determination that Warren needed strong paternal guidance 
· Provisions of drafts and forms to Warren upon which Cargill’s name was imprinted 
· Financing of all Warren’s purchases of grain and operating expenses 
· Cargill’s power to discontinue the financing of operations (although this is really a contractual right and contract ≠ P/A)
· Advice:
· Either exercise more control or less control 
· Draft documents so they do not suggest de facto control 
· The Buyer/Supplier Carveout
· One who contracts to acquire property from a third person and convey to another is the agent of the other only if it is agreed that he is to act primarily for the benefit of the other and not for himself 
· Factors indicating that one is a supplier rather than an agent:
· [image: A picture containing diagram

Description automatically generated]That he is to receive a fixed price for the property irrespective of price paid by him (how you get paid shows the legal relationship you have)
· Ex: If Guttentag sells books to students for a fixed price, he bears the risk of finding a cheap enough book so that he makes a profit (no fiduciary duty owed to students = not an agent)
· Ex: If Guttentag sells book to students for its cost+$3 (so he only makes the $3) he bears no risk and thus should have a fiduciary duty to the students = agent 



· Internal Governance 
· Once you form a P/A relationship, you have certain obligations to one another 
· Agent’s fiduciary duties to principal 
· Duty of loyalty 
· Duty to no acquire material benefit from a 3rd party for actions taken on behalf of P through A’s use of position 
· Duty to not act as adverse party to P
· Duty to refrain from competing with P during agency relationship 
· Duty of confidentiality (during and after agency relationship)
· Duty to not use P’s property for A’s own purposes 
· Duty to act in accordance with any contract with P 
· Duty of care, competence, diligence 
· Duty to act only within scope of actual authority and duty to obey 
· Duty of good conduct 
· Duty notify P of information that A knows or has reason to know P would want to know 
· General Automotive v. Singer 
· Facts: Singer worked as General Automotive’s general manager. Singer’s employment contract prohibited him from engaging in any other business of a permanent nature during his employment. When Singer decided Gen. Automotive could not do a certain job for a competitive price or lacked equipment he would defer the job to another company without letting his employer know. When he deferred projects, he pocketed the difference between the price he quoted to complete the project and the actual cost other companies spent. Eventually, Singer started his own consulting business on the side, and he again did not alert General Automotive to this fact.
· Issue: Did Singer violate his fiduciary duty to Gen. Automotive?
· Holding: Yes, Singer violated his fiduciary duty when he interfered with his principal’s profits and competing against him
· Reasoning: Under his fiduciary duty, Singer was bound to refrain from acting adversely to Gen. Auto, from competing against Gen. Auto and from withholding information that he knew Gen. Auto would want to know 
· Questions: 
· Would it be possible to conclude Singer breached his contract but not his duty of loyalty? Vice versa?
· Yes, if Singer’s consulting business had nothing to do with what Gen. Auto is doing, he would have breach his contract but not the duty of loyalty 
· His referrals to other shops would still violate his duty 
· If Singer’s contract was silent on him doing other jobs, he would not breach his contract when conducting his side business but he would breach his duty 
· Advice:
· Negotiate around the “other business” clause in your employment contract 
· Modify your duty of loyalty (modification of fiduciary obligations)
· Disclose your dealings and obtain consent 
· Modifying agent duties of loyalty (Rest. 3d § 8.06)
· Conduct by agent that would otherwise breach the above-listed (fiduciary) duties does not constitute a breach if principal consents, provided that agent acts in good faith and discloses all material facts in obtaining the consent
· Relating to Third Parties
· An agent may bind the principal to a contract through (1) actual authority, (2) apparent authority, (3) undisclosed principal liability, (4) ratification, or (5) estoppel 
· Unless otherwise agreed, the authority to bind the principal in contract includes the authority to conduct the following acts:
· (1) those incidental to the transaction;
· (2) those that usually accompany the transaction; OR
· (3) those that are reasonably necessary to accomplish the transaction.
· Actual Authority (ACA)
· An agent acts with actual authority when the agent reasonably believes that the principal expressly or impliedly wishes the agent so to act 
· Mill Street Church v. Hogan 
· Facts: Mill Street Church hired Bill Hogan to paint the church. The church had hired Bill on numerous occasions to complete handyman jobs. Bill often hired his brother Sam to help, but this time the church’s elders decided Bill could hire a man named Gary Petty. The elders never informed Bill of this fact. Needing help, Bill approached an elder who suggested Bill hire Petty but conceded Petty was hard to reach. Bill then hired his brother, who fell off their ladder and broke his arm. The brother filed a workers’ comp claim, which the elders challenged.
· Issue: Did Bill have actual authority to hire Sam?
· Holding: Yes (Bill has implied actual authority)
· Rule: As long as an agent reasonably believes he has actual authority, then he does 
· Reasoning: The elders never told Bill that he could only hire Petty, and the elders should have known Bill would need help since parts of the church were high. Since Bill had hired Sam multiple times on church projects, he had implied actual authority to hire Sam for this project.
· Questions:
· Is Sam’s belief that his brother Bill had authority to hire Sam relevant to the issue of whether Bill has actual authority?
· No, ACA is based on the reasonable belief of the agent 
· Apparent Authority (APA)
· Apparent authority is the power held by an agent to affect a principal's legal relations with third parties when a third party reasonably believes the actor has authority to act on behalf of the principal and that belief is traceable to the principal's manifestations
· Opthalmic Surgeons v. Paychex
· Facts: Ophthalmic Surgeons, Ltd. (“OSL”) contracted with Paychex for payroll services. OSL designated Carleen Connor as its contact. After she left over ten years later, OSL discovered Connor directed Paychex to over-pay her multiple times, and she collected over $233,000 in overpayments. Paychex sent periodic reports to both Connor and OSL’s owner Andreoni. Andreoni maintained he never saw any reports. OSL sued Paychex to recover the payments under a theory of breach of contract. Paychex argued OSL gave Connor the authority to issue additional checks in her name.
· Issue: Did Connor have apparent authority to authorize additional checks?
· Holding: Yes 
· Rule:
· 1. If you cloak someone with authority and fail to remove it, apparent authority remains 
· 2. Even if OSL never told Paychex Connor was the contact person, her title, job, and address are representative of an indirect manifestation of authority 
· Reasoning: Although silence isn’t typically apparent authority, here Connor was cloaked with authority and OSL failed to remove it
· It was reasonable for Paychex to assume Connor had authority to act and that belief was traceable to the representations OSL made in calling Connor their contact person 
· Paychex could have reasonably believed that the payroll person could authorize checks
· OSL didn’t object to the transaction for years 
· Advice:
· If you terminate someone’s employment make it clear to third parties that the agent no longer has authority
· Undisclosed Principal Liability 
· Two scenarios where UPL comes in 
· 1. An undisclosed principal is subject to liability to a third party who is justifiably induced to make a detrimental change in position by an agent acting on principal’s behalf and without actual authority IF the principal, having notice, did not take reasonable steps to alert the third party of the facts 
· 2. An undisclosed principal may not rely on instructions given an agent that qualify or reduce the agent’s authority to less than the authority a third party would reasonably believe the agent to have under the same circumstances if the principal had been disclosed 
· Watteau v. Fenwick
· Facts: Humble transferred his tavern to Fenwick but stayed on to manage the tavern. Humble’s name remained painted on the tavern and the license continued in his name. The transfer agreement gave more of the purchasing power to Fenwick. Humble was authorized to purchase ales and mineral water for the tavern, but several years after the transfer of the tavern, Humble bought cigars and other supplies on credit from Watteau. Watteau sued Fenwick to collect the price of the supplies Humble purchase. 
· Issue: Is Fenwick liable to Watteau even though Humble had signed a contract limiting his purchasing power?
· Holding: Yes 
· Reasoning: Watteau reasonably expected that she was dealing with an entity that owned and operated a bar. You must monitor agents if you don’t want them to have powers others might think they have. 
· Questions:
· Did Humble have apparent authority?
· No, because Watteau never even know the principal (Fenwick) existed 
· Could estoppel have worked here?
· No, estoppel is only when you have a disclosed principal 
· Ratification 
· Ratification is the affirmance of a prior act done by another, whereby the act is given effect as if done by an agent acting with actual authority 
· Express: the principal objectively and affirmatively manifests assent to the transaction verbally or in writing 
· Implied: the principal’s conduct justifies a reasonable assumption the principal assents to the transaction 
· Exception 
· No ratification is allowed if there has been a significant change in circumstances 
· Ex: A student goes to Sonia’s without being told to do so by Guttentag and asks Sonia’s to set aside a batch of diet cokes. Diet coke is discontinued and the only one remaining is the one at Sonia’s. Guttentag’s ratification wouldn’t create a contract. 
· Estoppel 
· A person who has not made a manifestation that an actor has authority as an agent AND who is not otherwise liable as a party to a transaction purportedly done by the actor on that person’s account is subject to liability to a third party who justifiable is induced to make a detrimental change in position because the transaction is believed to be on the person’s account if...
· 1. He intentionally or carelessly caused such belief, OR
· 2. Knowing of such belief and that it might induce change, did not take reasonable steps to notify them of the facts 
· How is this different from apparent authority?
· Apparent authority requires the third-party belief to be traceable to a manifestation made by the principal. No such manifestation is needed for estoppel 
· Its also a one-way street: A third-party can hold the principal liable, but the principal doesn’t have any rights against the third party 
· When is an agent a party to the contract?
· AcA or ApA + disclosed principal = Agent not a party 
· AcA or ApA + unidentified principal = Agent is a party 
· AcA + undisclosed principal = Agent is a party 
· When can a principal enforce a contract against a third party?
· AcA
· ApA
· UPL
· Ratification (only if circumstances have not materially changed)
· Relating to Third Parties: Torts 
· Direct Liability: P is directly liable when... (for agents)
· 1. A acts with ACA to commit a tort
· 2. P ratifies A’s conduct
· 3. P is negligent in selecting, supervising, or otherwise controlling A, OR
· 4. When activity contracted for is inherently dangerous 
· Vicarious Liability: P is vicariously liable when... (only for employees)
· 1. A is an employee who commits a tort while acting within the scope of their employment 
· When does an agent become an employee?
· An employee is an agent whose principal controls or has the right to control the manner and means of the agent's performance of work, AND 
· The fact that work is performed gratuitously does not relieve a principal of liability 
· Agent ----> more control of your work ---> employee
· Factors to determine if an agent is also an employee 
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· Whether the agent is engaged in a distinct occupation or business; 
· Ex: if Kevin is doordashing, less likely to be employee of Guttentag when he asks him to bring diet coke
· Whether the type of work done by the agent is customarily done under a principal’s direction or without supervision; 
· The skill required in the agent’s occupation; 
· If it’s a highly sophisticated task more likely not to be an employee
· Whether the agent or the principal supplies the tools and other instrumentalities required for the work and the place to perform it; 
· The length of time during which the agent is engaged by a principal; 
· Whether the agent is paid by the job or by the time worked; 
· Whether the agent’s work is part of the principal’s regular business; 
· Whether the principal and the agent believe that they are creating an employment relationship; and 
· Whether the principal is or is not in business.
· What is within the scope of employment?
· Conduct falls within the scope of employment if and only if...
· 1. Is of a kind employed to perform 
· 2. Substantially within authorized time and space limits 
· 3. At least in part to serve master; AND 
· 4. If force was used, not unexpected by master 
· NOT within scope of employment if it occurs within an independent course of conduct not intended by the employee to serve any purpose of the employer
· Clover v. Snowbird Ski Resort 
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Description automatically generated]Facts: While skiing in Utah Clover was injured in a collision with Zulliger an employee of Snowbird. Zulliger was a chef at the Plaza restaurant located at Snowbird's base. Zulliger was asked periodically to visit Mid-Gad, another Snowbird restaurant located halfway up the mountain. Snowbird wanted its employees to know how to ski and encouraged them to ski at the resort. Employees received season ski passes as part of their compensation. Zulliger was instructed by his manager to make a monitoring stop at Mid-Gad before starting his shift at the Plaza. Zulliger and the other employee stopped at Mid-Gad to inspect the restaurant during their first run down the mountain. They then skied four more runs before their shifts started. Their last run was down a trail that Snowbird employees frequently skied to get from the top of the mountain to the Plaza. Zulliger skied at a high speed off of a crest and hit Clover, who was on the slope below the crest.
· Issue: Was Zulliger acting within his scope of employment during the accident?
· Holding: Yes, Zulliger was on a detour and not a frolic 
· Rule: An act is within the scope of an employee's employment if the act is so closely connected with what the employee is employed to do, and so reasonably incidental to that work, that the act can be viewed as a method of carrying out the objectives of the employee's employment.
· Reasoning: 
· Was the conduct of the same general nature as or incidental to the task the agent was employed to perform? 
· Yes 
· Did the conduct occur substantially within the authorizes time and space limits of employment?
· Yes 
· Was the conduct motivated at least in part by a purpose to serve the principal?
· Yes 
· 2. A commits a tort when acting with ApA in dealing with a third party on or purportedly on behalf of P 
· Ex: Suppose that Zulliger is wearing a jacket given by Snowbird and is Doordashing (something other than being an employee) while skiing on a slope owned by Snowbird. Zulliger is still cloaked with authority. 
· Agent liability 
· An agent is always subject to liability to a third-party harmed by the agent’s tortious conduct 
· Terminating a P/A Relationship 
· Common law
· Either party is ALWAYS at will to terminate the relationship 
· Agent by principal (revocation) or the principal by agent (renunciation)
· Agreement of parties
· The contract between P and A states when it will end or upon the happening of a specific event 
· By lapse of time 
· At the end of a specified time, or if none, within a reasonable time period
· By change of circumstances that should cause A to realize P would want to terminate authority 
· Ex: destruction of subject matter of the authority, drastic change in business conditions, change in relevant laws, etc. 
· Fulfillment of purpose of the agency relationship 
· By operation of law
· Ex: upon death or loss of capacity by either A or P, or dissolution of a corporation
· Remember 
· Termination of actual authority doesn’t also terminate apparent authority	
· Ends when it is no longer reasonable for a third-party to believe that A acts with authority
Partnerships
· Definition: A partnership is an association of two or more persons to carry on as co-owners of a business for profit (RUPA 202)
· General characteristics 
· Revised uniform partnership act (RUPA) sets the default provisions which can be altered by agreement (RUPA 105c can tell you which provisions are mandatory, and which cannot be altered)
· Partnerships pay no federal taxes
· Profits or losses “pass through” to the partners
· Joint and several liability for partners 
· Partnership Formation 
· Formation Test
· 1. Do you meet the definition? 
· 2. Did you opt out?
· RUPA 202(b) allows you to go to the state and opt out of a partnership by creating an alternative entity 
· 3. Look at the economics 
· RUPA 202(c): sharing of gross or net 
· If someone is getting a share of the gross (revenue), they don’t look like partners, but if someone is getting a share of the net (profits) they do look like partners 
· Sharing profits is prima facie evidence of a partnership
· Exceptions:
· If someone receives payment as a form of...
· Sales commission, services, or wages
· Debt or loan payment 
· Rent 
· Retirement or health benefit to a beneficiary of a deceased or retired partner
· Interest 
· 4. Look at a list of common factors 
· Court created factors 
· Intention of parties 
· Profit sharing
· Sharing of losses (risk)
· Management (control)
· Ownership of property (control)
· Rights of parties on termination/dissolution
· Conduct/holding out to third parties (ex: if you tell the world you’re partners) 
· 5. Partnership by estoppel 
· RUPA 308a: Like in agency, if you are purporting to be a partnership to third-parties, you are estopped from saying you’re not actually a partnership if the third-party enters into a transaction with the partnership
· Ex: There is a partnership called the Burns Power Plant Partnership and Bill Gates represents to Lisa that he is part of that partnership when he is not. In their conversation, Lisa agrees to sell single use items to the BPPP for $10. She goes to BPPP to confirm this deal. She ships the items to BPPP but don’t have any money. Although all BPPP partners are jointly and severally liable, Lisa can also collect from Bill Gates (so they are ALL joint and severally liable). Bill is estopped from disclaiming the partnership. 
· 308a allows you to go after the person who purported to be a partner
· RUPA 308b: If a person is represented to be a partner in an existing partnership, the purported partner is an agent of persons consenting to the representation.  If all the partners of the existing partnership consent to the representation, a partnership act or obligation results. 
· Ex: The BPPP represents to Lisa that Bill Gates is one of their partners when he is not. Lisa goes and makes a deal with Gates. When he fails to act accordingly, she can sue the BPPP as if Gates was actually part of the partnership. 
· 308b allows you to go after the partnership when they purported that someone was part of their partnership
· Martin v. Peyton 
· Facts: In order to save KN&K, one of its partners, Hall, entered into a transaction with Peyton and other lenders for a loan of $2,500,000 worth of securities to KN&K. In return for the loan, the lenders were to receive 40 percent of KN&K’s profits until the debt was repaid. Until the loan was repaid, Hall was given the power to manage the firm and in the meantime the trustees could inspect books and veto speculative business but could not initiate transactions. Trustees were to be kept informed and had the option to buy up to 50% of KN&K at any time. 
· Issue: Was there a partnership formed?
· Holding: No
· Rule:
· 1. “Mere words will not bind us to reality. Statements that no partnership is intended are not conclusive”
· 2. Sharing of profits is not determinative in the creation of the partnership, if it is merely the method adopted to pay a debt or wages or as interest on a loan or for other reasons”
· Reasoning 
· This looked like a standard loan–the lenders did not take control of the business’s affairs 
· Questions:
· What changes to the facts in Martin v. Peyton would make it more likely that a partnership was formed?
· If they could initiate transactions 
· If they added their name to business cards 
· Internal Governance 
· RUPA 301: 
· Every partner is an agent of the partnership for the purposes of its business
· Every partner can bind the partnership in the ordinary course of partnership business, unless partner does not have authority AND the third party knows this 
· Ex:  A, B, and C form a partnership to run a bakery. All agree between themselves that A shall have the exclusive authority to order supplies, B shall have executive authority to handle advertising, and C shall have exclusive authority to hire help for the partnership. Could the partnership be liable on an advertising contract that A entered into OBO the partnership?
· Yes, but only if the advertising agency did not know A had no authority to bind the partnership for advertising. 
· Every partner has equal rights in the management and conduct of the partnership’s business, regardless of their partnership capital 
· Ex: A contributes 70% of the partnership capital, B contributes 20% of the partnership capital, and C contributes 10%. What are the voting rights of A, B, and C? 
· Equally 1/3
· Voting 
· A difference arising as to a matter in the ordinary course of business may be decided by a majority of partners 
· An act outside the ordinary course of business of a partnership and an amendment to the partnership agreement may be undertaken only with the consent of all partners 
· Nat’l Biscuit v. Stroud 
· Facts: Stroud and Freeman formed a partnership. Either party had power to conduct ordinary business on behalf of the partnership and oftern purchased products like bread. Stroud contacted their supplier National Biscuit and told them he would not be personally liable for any bread sold to the partnership. Freeman called National and ordered more bread. When the partnership was dissolved, Stroud refused to pay for the bread delivered.  
· Issue: Is Stroud liable for the partnership even though he disavowed responsibility?
· Holding: Yes 
· Rule: The default rules of partnership provide that a partner may bind the partnership when acting with valid authority and within ordinary course of business 
· Reasoning: Stroud and Freeman had equal power to bind the partnership. Freeman’s purchase was an “ordinary matter” connected with the business. Stroud could not prevent Freeman from buying the bread because he was not a majority of the partnership.
· Stroud had both actual and apparent authority 
· Questions:
· Does previous business with Nabisco matter?
· No, Freeman had actual authority 
· Why wasn’t Stroud’s notification enough?
· Freeman still had actual authority 
· What could Stroud do to protect himself from obligations entered into by Freemen?
· Modify the terms of their partnership agreement
· Fiduciary Duties 
· RUPA 409: A partner owes to the partnership and the other partners, the duties of...
· Loyalty 
· 1. To account to the partnership and hold as trustee for it any property, profit, or benefit derived by the partner
· Cannot personally profit from your involvement in a partnership
· Cannot appropriate a partnership opportunity 
· 2. Refrain from dealing as or on behalf of a party with an interest adverse to the partnership 
· BUT, if you can show that the transaction was fair to the partnership, you have a defense 
· 3. Refrain from competing with the partnership in partnership business before dissolution 
· 4. BUT furthering self-interest ≠ violation of duty 
· Proper disclosure is sufficient as long as it is not competition 
· 5. After full disclosure of material information, all partners may authorize or ratify a specific act or transaction by a partner that otherwise would violate the duty of loyalty 
· Care
· The duty of care of a partner. . . is to refrain from engaging in grossly negligent or reckless conduct, willful or intentional misconduct, or a knowing violation of law 
· LOWER standard than the duty owed in an agency relationship which is one of REASONABLE care
· Information Duties
· Maintain books and records 
· Provide access to books and records 
· Furnish without demand, information required to exercise rights 
· Furnish any other information on demand unless unreasonable or improper
· Meinhard v. Salmon 
· Facts: Salmon acquired a 20-year lease for a Hotel which he intended to convert into a retail building. In order to finance the renovation, he formed a joint venture with Meinhard. Meinhard provided capital for the reconstruction, and Salmon had the sole power to manage, lease, underlet, and operate the building. Losses were born equally. When the lease came to an end, Salmon agreed with the hotel owner to renew the lease for Salmon’s solely owned company and did not tell Meinhard 
· Issue: Is Meinhard entitled to an interest in the new lease?
· Holding: Yes 
· Rule: 
· Cardozo’s high mark for fiduciary duty: “Joint adventurers, like copartners, owe to one another, while the enterprise continues, the duty of finest loyalty. Not honesty alone, but the punctilio of an honor most sensitive is the standard of behavior”
· If you are a partner, you have to inform/disclose unless there is an provision in your agreement that allows you to pursue opportunities arising from the partnership
· Reasoning: Since Salmon received the lease opportunity during the partnership’s duration, he should have disclosed it to Meinhard. 
· Questions: 
· What could Salmon have done to satisfy Cardozo?
· Notified Meinhard 
· Would disclosing the opportunity to Meinhard have allowed Salmon to proceed under the default rules of RUPA?
· Yes potentially 
· RUPA 490: All of the partners may authorize or ratify, after full disclosure of all material facts, a specific act or transaction that otherwise would violate the duty of loyalty 
· Could Meinhard and Salmon completely rid themselves of fiduciary duties if they so agreed?
· NO 
· Unlike P/A you can’t eliminate some mandatory obligations 
· Minimum set of fiduciary obligations: You may not eliminate the duty of loyalty, but the partnership agreement may identify specific types or categories of activities that do not violate the duty of loyalty, if not manifestly unreasonable 
· Modifying Duties 
· RUPA 105: Relations between partners are governed by agreement 
· RUPA 105c: The agreement may not 
· Unreasonably restrict access to books and records 
· Alter or eliminate duty of loyalty or duty of care, EXCEPT as otherwise provided in 105d
· RUPA 105d: if not manifestly unreasonable, the partnership agreement may...
· 1. Alter or eliminate the aspects of the duty of loyalty 
· 2. Identify specific types or categories of activities that do not violate the duty of loyalty 
· 3. Alter the duty of care but may not authorize involving bad faith, willful or intentional misconduct, or knowing violations of law 
· Manifestly unreasonable 
· RUPA 105: The court shall decide as a matter of law whether a term of a partnership agreement is manifestly unreasonable. The court:
· 1. Shall make its determination as of the time the challenged term became part of the partnership agreement and by considering only circumstances existing at that time; and 
· 2. May invalidate the term only if, in light of the purposes and business of the partnership, it is readily apparent that 
· A. the objective of the term is unreasonable OR
· B. the term is an unreasonable means to achieve the term’s objective 
· What can you change?
· Change the governance rules (Sidley)
· Define scope of duties so long as not manifestly unreasonable 
· Establish financial rights between partners
· What can you not change?
· Completely eliminate duties/rights to accounting
· Alter third parties rights
· Day v. Sidley Austin 
· Facts: Day was a partner with Sidley Austin and chairperson of the firm’s D.C. office. Between Feb. 1972 and July 1972, Sidley began exploring a possible merger with another firm.  Sidley invited Day to many meetings discussing the merger, but he did not attend. In October of that year, all S&A partners signed a final Partnership Agreement.  At an executive committee, meeting the partners agreed the firms would combine their offices, and the two former chairpersons would become co-chairs of the combined office.  S&A found a new office where the new combined firm would work. Day objected to the new structure, alleging he had a contractual right to work as the sole chairperson of the D.C. office.  He specifically alleged this position as sole chairperson was a condition precedent to him joining the firm and that he would not have voted in favor of the merger if he had known he would become a co-chair.
· Issue: Did Sidley partners breach their fiduciary duty to Day?
· Holding: No 
· Rule: The law will not force disclosure beyond what the fiduciary duty demands
· Reasoning:
· The partnership agreement gave Sidley’s executive committee complete authority to decide questions of firm policy 
· The “concealment” didn’t benefit the e
· Questions: 
·  What was Day’s right to control before merger?
· None, same as after the merger 
· Is the Sidley control system sensible?
· Advice: Argue that Day voted without proper knowledge of the plan
· **Guttentag: Believes that this case is wrong. You have the fiduciary duty to provide relevant info
· Relating to Third-Parties 
· RUPA 301: Every partner is deemed to be an agent of the partnership and the act of every partner... carrying on in the usual way of the partnership, binds the partnership 
· RUPA 306: All partners are liable jointly and severally for all debts, obligations and other liabilities of a partnership
· 306b: A person admitted as a partner into an existing partnership is not personally liable for any partnership obligation incurred before the person’s admission as a partner
· Ex: I run over Lisa’s saxophone my partner is also liable
· Intra-partnership rights?
· My partner can recoup his losses can make a claim against the partnership (credit in account)
· Partnership Property 
· Definition: Partnership property is property acquired by a partnership and not of the partners individually. It also includes property acquired in the name of the partnership or acquired by one or more partners with a document transferring title and indicating that the partner acquired the property in his/her capacity as a partner
· As a matter of default, initial capital contributions are not required from partners
· Transferable interest 
· The right, as initially owned by a person in the person’s capacity as a partner, to receive distributions from a partnership, whether or not the person remains a partner or continues to own any part of the right
· Divvying up partnership profits and losses 
· RUPA 401: Each partner has an account that is a running balance reflecting...
· Their contributions 
· Their share of profits 
· Any distributions
· Their share of losses 
· RUPA: 401: By default, a partner is entitled to an equal share of the partnership profits and is chargeable with a share of the partnership losses in proportion to the partner’s share of the profits 
· RUPA 401: Unless otherwise agreed, a partner is NOT entitled to compensation for services 
· Kovacik v. Reed 
· Facts: Kovacik and Reed entered into a partnership to remodel kitchens. Kovacik would contribute enterprise of $10k and Reed would contribute sweat equity. The parties agreed to split profits 50/50 but did not discuss how to split losses. When the venture lost money, Kovacik tried to get half of the losses from Reed. 
· Issue: Should Kovacik and Reed split profits 50/50/
· Holding: No 
· Rule: **Departure from RUPA, but good law	
· Upon loss of money the party who contributed it is not entitled to recover any part of it from the party who contributed only services 
· Reasoning:
· Typically, the amount of capital contributed is irrelevant to their profit/losses, but here Reed only contributed sweat equity and is not liable for losses 
· Sweat equity = capital (Reed’s lost time is his capital loss)
· It would be unfair for Reed, who worked hard, to bail out his partner 
· Questions:
· Is the CA outcome the correct solution?
· Guttentag thinks no–says its “heads I win, tails you lose”
· With these facts, however, Reed lost 9 months of labor 
· Could they have used a different kind of firm?
· P/A
· Advice:
· Provide a salary 
· Termination of a partnership 
· Dissociation is a change in the relationship of the partners caused by any partner ceasing to be associated in the carrying on of the business 
· RUPA 601 test: A person is dissociated as a partner when...
· 1. The partner expresses the will to dissociate
· 2. An event agreed in the partnership occurs
· 3. The partner is expelled pursuant to the partnership agreement
· 4. The person stops carrying on the business as a co-owner, either by choice or by force (Prentiss v. Sheffel)
· Effect of dissociation 
· If the event is listed in RUPA 801  dissolution triggered 
· If event not listed in RUPA 801  a RUPA 701 buyout will occur and the partnership will continue 
· RUPA 602 Wrongful Dissociation: 
· A person has the power to dissociate at any time, rightfully or wrongfully by withdrawing express will 
· A partner’s dissociation is wrongful only if:
· 1. The dissociation breaches an express term of the partnership, OR
· 2. The partnership is  for a definite term or particular undertaking and the partner leaves before the end of the term of the completion of the undertaking 
· A partner who dissociates wrongfully is liable to the partnership and other partners for damages caused by dissociation 
· Dissolution is the end of the partnership all together 
· RUPA 801: A partnership is dissolved and its business must be wound up upon occurrence of:
· 1. In a partnership at will, a partner chooses to disassociate 
· 2. In a partnership for a term or a particular undertaking upon completion of the term or undertaking 
· 2i. After a wrongful dissociation unless a majority of the remaining partners vote to continue the partnership 
· 3. An event agreed in the partnership agreement 
· 5. On application by a partner, a judicial determination that:
· i. The purpose partnership likely to be unreasonably frustrated 
· ii. Another partner’s conduct makes it not practicable to carry on partnership business 
· iii. Not otherwise reasonably practicable to carry on partnership business 
· Dissociation without dissolution 
· RUPA 701:
· A. The dissociated partners have an obligation to purchase the partner’s share 
· B. The buyout price is based on the price if partnership assets sold at the time and equal to the great of 
· 1. Liquidation value (measures the value if you sell the individual properties aka stuff)
· 2. Value as a good concern (measures amount you could sell the business as it comes with reputation/brand)
· C. Damages are deducted from the value of the dissociate partner’s interest 
· H. A partner who wrongfully dissociates is not entitled to payment until expiration of the term of completion of the undertaking 
· Prentiss v. Sheffel (dissociation and dissolution)
· Facts: Sheffel, Iger, and Prentiss form an at-will partnership to purchase a shopping center. Prentiss never pays his share and Sheffel and Iger decide to freeze him out. Sheffel and Iger sue for dissolution and ask the trial court to dissolve the partnership. 
· Issue: What is the basis of dissolution and was it proper?
· Holding: Yes, it was proper. The basis of the dissolution was the dissociation of Prentiss who was frozen-out from the management and affairs of the partnership. 
· Rule: A partnership at-will is dissolved if one partner dissociates (even if not necessarily their choice)
· Reasoning: The dissociation was not in bad faith 
· Questions:
· Is the court correct that allowing the partners to bid benefits Prentiss?
· Guttentag: obviously not, because he wouldn’t have sued 
· Giles v. Giles (dissociation without dissolution)
· Facts: Giles Co. was family-owned farming company. The partnership held a meeting to consider converting to LLC. Kelly was unable to attend the meeting but later received notice. Kelly formally requested the partnership’s books and records for his review. He was not satisfied with the books and records turned over, so he brought suit against the partnership and the other partners (defendants), claiming that he was improperly denied access to the books and records. The defendants filed a counterclaim, arguing that Kelly should be dissociated from the partnership. The defendants presented evidence that Kelly had threatened them and that the family relationship was broken beyond repair. The defendants also presented evidence that they did not trust Kelly and vice versa. 
· Issue: Is the dissociation proper?
Holding: Yes 
· Rule: 
· Irreparable deterioration of relationship between partners to order both dissociation and dissolution, although here it is only dissociation 
· Reasoning:
· Dissociation is proper because Kelly’s conduct made it impracticable to run the partnership. Kelly threatened family members who were the other business partners. There was a lack of trust and that made it not reasonably practicable to carry on the partnership with Kelly.
· Settlement of accounts and contributions 
· RUPA 806: A partnership must apply its assets to discharge the obligations of creditors, including partners that are creditors  
· Ex: Homer and Bill Gates start a beer company partnership. Bill invests $100 and Homer gets a $40 salary. Both agree to a 50/50 split. The partnership is dissolved and sold for $300. Homer and Bill owe $30 to Moe for the beer they bought. 
· First, discharge the obligation of creditors Repay Moe 
· Including partners that are creditors  Pay Homer’s salary 
· If surplus, pay out the value of unreturned contributions  Bill’s $100
· Then agreed upon rights to share in distributions  50/50 profits 
· Ex: What if there are losses?
· Both Homer and Bill split the loss
Unincorporated Limited Liability Entities
· Unincorporated limited liability entities are a mix between general partnerships and corporations
· REQUIRE filing a certificate with the secretary of state of the state chosen for formation or else they are considered a general partnership
· Types of partnerships 
· Limited Partnerships (LPs)
· Composed of one or more general partners and one or more limited partners
· Limited partners are the people who ONLY put money on the table and are not responsible for running the business
· No authority to act as agents of the business
· Limited Liability Partnerships (LLPs)
· No joint and several liability for partners–shielded from liability for all partnership debts and the actions of other partners 
· Partners keep their own personal liability
· Limited Liability Limited Partnerships (LLLPs)
· Some of the money comes from LPs but then the general partners are also shielded from liability as long as their actions are not the cause of the liability 
· Limited Liability Companies (LLCs)
· LLCs get the same flow through taxation treatment as a partnership, without the liability 
· Must have articles of organization, operating agreement, and members 
· Management of the LLC is dictated by the operating agreement 
· Two kinds of LLCs
· Member managed: everybody is a manager 
· Manager managed: some owners are not managers and have no right to vote (like LPs)
· S Corporations 
· Creation of a tax code 
· You’re a corporation but get the tax treatment of a partnership (flow through taxation) and limited liability 
· But...have constraints on the # of shareholders, source of corporate income, types of shareholders, etc
· For our purposes, an LLC and an S Corp are the same things 
Corporations
· A corporation is a legal entity designed to optimize the taking in of money 
· At common law, corporations were limited to the powers enumerated in their charter 
· Today, most modern corporations’ statutes expressly grant incidental/implied powers 
· Internal Affairs Doctrine 
· A corporation is governed by the rules and law of the state of incorporation 
· Exception 
· CA Corp. Code 2115
· With the exception of publicly traded corporations, it makes foreign corporations with more than half of their taxable income, property, payroll and outstanding voting shared within CA, subject to certain provisions of the CA corp. code
· Key attributes of a corporation
· 1. Separate entity 
· Unlike a partnership, a corporation is a full legal person 
· 2. Perpetual existence 
· The default presumption is that a corporation has perpetual existence 
· 3. Limited liability 
· The default and unless otherwise provided in the articles of incorporation is that shareholders of a corporation are not personally liable for the acts or debts of the corporation unless they become personally liable by reason of their own acts or conduct 
· Board of directors do not have limited liability 
· May face liability is they don’t do their duties properly 
· Have liability to share holders 
· Have fiduciary duty 
· For individuals who are shareholders and on the board of directors, liability flows from the exact act (i.e. if you commit a tort)
· 4. Centralized management
· The board of directors directs the affairs of the corporation 
· By default, the board members are elected by stockholders at annual stockholder meetings 
· The board delegates authority (often have their agents working for them)
· Officers (CEO, CFO, etc.) are appointed by the board and handle the day-to-day management of the corporation under the direction of the board 
· They are agents of the corporation (agency principles apply)
· How does the BOD act?
· The board of directors can take action on behalf of the corporation...
· At a meeting at which notice was properly given and a quorum (a majority of the total number of directors) is present 
· A quorum number can be adjusted in the articles of incorporation but cannot be less than 1/3 of directors 
· OR by written contract (requires unanimity)
· The officers handle the day-to-day management of the corporation and are under the direction of the board (they are agents of the corporation)
· The shareholders are equity investors who elect the BOD and otherwise refrain from managing the corporation’s business and affairs
· 5. Divisible ownership 
· A corporation is owned in little slices–stocks
· One share of stock = Value of the firm’s assets-the firm’s debt-other liabilities/ Number of the firm’s outstanding shares 
· Capital structure 
· The particular distribution of debt and equity that makes up the finances of a company
· Securities 
· Permanent, long-term claims on the corporation’s assets and future earning issued pursuant to formal contractual instruments 
· Stocks, bonds, mutual funds, etc. 
· In liquidation, shareholders get firm assets after all other claims are satisfied 
· Regularly, receive firm’s earnings in the form of dividends 
· Debt and equity make up the capital structure of a firm 
· Debt securities: money that the corporation borrowed 
· Equity securities: ownership in corporation 
· Financial statements and Corporation vocabulary 
· Income statement: financial statement that indicates the results of operation over a specified period–also known as a P&L statement 
· Balance sheet: summarizes the company’s financial position at a given point in time
· Describes the assets of the business, and the claims on those assets (either from creditors in form of debt or owners in the form of equity)
· Authorizes shares: total number of shares the corporation can issue 
· Part of articles of incorporation
· Outstanding shares: number of shares the corporation has sold and not repurchased (active shares–shares held by shareholders)
· Authorized but unissued: shares that are authorized by not yet sold 
· Treasury shares: shares issued and then repurchased by the firm 
· Not included in the outstanding shares
· Book value: measures the equity value of the firm provided by the financial statement 
· Market capitalization: measures the equity value of the firm implied by the trading value of the firm’s stock 
· Value of one stock x total number of outstanding shares
· Asks–how much are people willing to pay for a stock? 
· Enterprise value: measure of the total value of the firm’s assets implied by the trading value of the firm’s stock 
· Price of 1 stock x # of outstanding shares = value of firm’s assets 
· Value of firm’s assets + firm’s debt = Enterprise value
· 6. Transferable shares and debt obligations
· Secondary trading markets (NYSE, NASDAQ)
· Efficient Capital Market Hypothesis (ECMH)
· The idea that the price of stock reflects all available information 
· If you want to know how much a public company is worth, look at the stock (courts buy this idea)
· Corporation Formation 
· Steps
· 1. Select state of incorporation 
· 2. Reserve the desired name 
· 3. Draft, execute, and file the certificate of incorporation
· Certificate/Articles of Incorporation
· Must include Name, # of shares, Address, Incorporators 
· May include Initial Directors, Management, Limits of Rights, shareholder liability  
· --Corporation exists—
· 4. If directors are not named in the certificate of incorporation, have an organization meeting to elect directors before the first shareholder meeting 
· 5. Appoints officers
· 6. Adopt bylaws
· 7. Authorize issuance of shares, stock certificates, etc. 
· 8. Plan for shareholder meeting 
· Promoters: A person who acting alone or with others, directly or indirectly, takes initiative in founding and organizing the business or enterprise of an issuer 
· People who go out and generate interest before a corporation is formed 
· Pre-incorporation liability 
· Promoters are liable for contracts entered into on behalf of the future corporation absent intent to the contrary 
· Post-incorporation liability 
· Corporation is liable on the contract only if the corporation adopted it 
· Promoter remains liable unless 
· Corporation is formed 
· Corporation adopted the pre-incorporation contract AND the parties on the other side agree to release the promoter from liability 
· Defective Formations 
· De Facto Incorporation: Treat improperly incorporated entity (give limited liability) as corporation if organizers...
· 1. Tried to incorporate in good faith 
· 2. Had a legal right to do so 
· 3. And acted as if a corporation 
· Incorporation by Estoppel: Treat as proper corporation if person dealing with the firm...(this is through the eyes of a third party)...
· 1. Thought firm was a corporation AND
· 2. A windfall (unexpected profit) if allowed to argue that firm was not corporation 
· ((situation where a third party realizes corporation is not yet incorporated but the corporation thinks it is, and the third party is trying to take advantage of the situation)
· Relating to Third Parties 
· The liability of the corporation does not translate to liability for shareholders (only liable by reason of his own acts or conduct 
· Shareholder losses are limited to the amount invested 
· EXCEPTION–PCV Doctrine 
· Piercing the Corporate Veil 
· Need to pass both the Common law and Equity tests to pierce the corporate veil 
· Common law test (Is there a unity of interest?)
· 1. Closely held and defendant active in business 
· 2. Lack of corporate formalities 
· 3. Commingling of funds and assets 
· 4. Severe under-capitalization 
· A situation where majority of the claims against the assets are debt, rather than equity 
· Equity test 
· Have to convince the court you are justified in going against shareholders personally 
· Convince court that refusing to PCV would...
· Sanction fraud 
· Promote injustice OR
· Unfairness beyond losing money 
· Walkovszky v. Carlton 
· Facts: Plaintiff was injured by one of the Defendants cabs. Carlton owned stock from 10 different cab companies and they each owned 2 cabs and carried the minimum liability insurance. Plaintiff claimed Carlton’s companies operated as one–sharing financing, supplies, repairs, employees, and garaging. 
· Issue: Is Carlton liable as a stockholder?
· Holding: No
· Rule: You can only pierce the corporate veil is you can show unity of interest and that failing to pierce the veil would promote injustice 
· Reasoning: Plaintiff failed to show unity of interest 
· Questions: 
· What is the difference between enterprise liability and PCV?
· Must show that Carlton did not respect the separate identities of the corporations (need to show unity of interest between sister corporations)
· Assignment of drivers
· Use of bank accounts
· Ordering of supplies, etc.
· Freeman v. Complex Computing 
· Facts: Glazier was developing computer software at Columbia. Columbia did not want to strike a deal with the corporation that Glazier was an officer for. Glazier set up another corporation (C3) and the sole shareholder was Glazier's friend but structured it so that Glazier could buy the company at anytime for $2k (effectively owned by Glazier). Glazier hired Freeman to help him with sales on behalf of C3. Freeman would receive a commission. Freeman approached Thomson to recruit him as a client, but Glazier and Thomson had the transaction on their own. Freeman still tries to get his commission from C3. C3 claims not to have money. Freeman tries to go after Glazier even though he’s not part of the corporation.
· Issue: Can you PCV against Glazier even though he’s not a shareholder? Can Freeman go after Glazier individually by PCV?
· Holding: Yes. Yes, but there is no injustice element here. 
· Rule: 
· Doctrine of equitable ownership: even if you’re not the shareholder in name, you can be in equity, effectively a shareholder 
· Reasoning:
· Glazier didn’t respect any of the formalities 
· There was a unity of interest, but Freeman failed to show that not piercing the corporate veil would be an injustice\
· Gardemal v. Westin Hotel 
· Facts: Plaintiff brought suit against Westin arguing that Westin MX encouraged her and her husband to go to a dangerous beach where he died. Plaintiff brought suit against both Westin MX and Westin Hotel Corp. Westin Hotel Corp. was a majority shareholder of Westin MX. 
· Issue: Can Plaintiff go after Westin Hotel Corp.?
· Holding: No 
· Rule:
· PCV
· In TX, element 1 is called alter ego but is still the question of unity of interest 
· Enterprise liability
· Comingling assets, integrate resources, etc. (similar to PCV)
· Reasoning:
· Westin parent and Westin MX did not comingle assets, etc. 
· Questions: 
· How is this different from a franchisor/ee relationship?
· Since a corporation was created, so was limited liability 
· Weight the pros and cons of creating a firm because as a franchisor you have less control and if you do more than a franchisor would do you could be found to be a principal. However, if you can have a lot of control in a corporation but still have limited liability 
· Reverse Piercing the Corporate Veil 
· Trying to hold a company liable for a judgment against the company’s owner or member 
· Need to show:
· 1. Unity of interest 
· 2. Equitable justification 
· 3. AND need to consider degree to which reverse piercing would impair legitimate expectations of other shareholders
· Manichaean Capital v. Exela Techs Inc. 
· Internal Governance
· Board of directors 
· Duty of care: Directors have to play an active role because courts will not make business decisions
· Limited by the Business Judgment Rule
· A court will defer to the BoD unless the actions are...
· 1. Not in the honest belief that action is in best interest of the corporation 
· Dodge v. Ford 
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Description automatically generated]Facts: The Dodge brothers had a 10% stake in Ford. From 1911 to 1916, Ford paid $1.2 mil in dividends but announced in 1917 it would no longer pay dividends. Argued that the money would go towards company to create better working conditions, producing more cars and lower the price of the cars (but said in a way that made it clear he prioritized customers and employees) 
· Issue: Should the court defer to Ford’s BJR?
· Holding: No 
· Rule: Shareholder primacy: A business corporation is organized and carried on primarily for the profit of the stockholders
· Reasoning: Because of shareholder primacy, Ford can’t take an action that has a mere incidental benefit to the shareholders
· Advice: Tell Ford to express that his plan is solely for the benefit of the company and investors 
· Kamin v. Amex 
· Facts: Amex purchased about 2mil shares of DLJ for $29.9 mil. In 3 years, the stock depreciated $4 mil and instead of sending out dividends, Amex decided to send DLJ stock to shareholders. Two shareholders objected arguing that the company should sell the stock. 
· Issue: Did Amex BOD breach their fiduciary duty to the shareholders 
· Holding: No, the choice passes the BJR 
· Reasoning: (slightly different rule analysis) There was no bad faith, fraud, or self-dealing so defer to BJR
· Questions:
· 2. Not based on an informed investigation 
· Smith v. Van Gorkom
· Facts: Van Gorkom, the CEO of Trans Union engaged in his own negotiations with a third party for a buyout/merger with Trans Union. Prior to negotiations, Van Gorkom determined the value of Trans Union to be $55 per share and during negotiations agreed in principle on a merger. There is no evidence showing how Van Gorkom came up with this value other than Trans Union’s market price at the time of $38 per share. Van Gorkom tells the BOD and a decision is reached in 2 hours. Neither Van Gorkom nor the Board see the written agreement. Van Gorkom signs the merger agreement as a party and even then he doesn’t read it and an attorney doesn’t review it. 
· Issue: Was the merger decision a violation of the fiduciary duty?
· Holding: Yes 
· Rule: A court will not defer to the BOD’s BJR if they make an uninformed decision 
· Standard: gross negligence 
· Burden: Burden of proof is on the party attacking the board’s decision 
· Reasoning: The board didn’t know that Van Gorkom set the price, didn’t know the details of the transaction and didn’t know that the price was set based on feasibility rather than value. 
· The shareholder vote didn’t cleanse the transaction because just like the vote of the Board, it was uninformed 
· 3. Involving a conflict of interest 
· In sum, you meet the duty of care if you act in the best interest of the corporation 
· If conflict of interst  Duty of loyalty analysis (No BJR)
· Duty of Loyalty 
· The duty of loyalty regulates self-dealing transactions 
· If conflict of interest  Duty of loyalty analysis (No BJR)
· Two-step analysis 
· 1. Does the transaction involve a conflict of interest?(Burden on P)
· Is a director or shareholder receiving a benefit from the firm not received by all?
· 1. Is a director or shareholder on one side of the transaction?
· Director is part of the transaction 
· Director has knowledge and a material financial interest in the transaction OR
· A transaction which the Director knew a related party had an interest in (spouse, child, grandchild, sibling, parent)
· 2. Is the firm on one side of the transaction?
· Could also come in if it is a corporate opportunity
· A corporate opportunity exists where...
· 1. Corporation is financially able to take the opportunity 
· 2. Opportunity is in the corporation’s line of business 
· 3. Corporation has an interest or expectancy in the opportunity 
· Interest: something to which the firm has a right 
· Expectancy: something to which in the ordinary course of things could come to the corporation 
· 4. Embracing the opportunity would create a conflict between director’s self-interest and that of the corporation 
· Broz v. PriCellular 
· Facts: Broz was a director of Cellular Information Systems (CIS) and CIS was doing badly. He was also president and sole stockholder of RFB. Rhodes approaches Broz [image: Michigan 2 license before 
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· the meantime, PriCellular is trying to acquire CIS. PriCeullar is also interested in Michigan 2. Broz offers more than PriCellular for Michigan 2. 
· Issue: Did Broz violate his duty of loyalty by taking a corporate opportunity?
· Holding: No, Broz was under no duty to consider the contingent and uncertain plans of PriCeullar
· Reasoning: Broz agreed to buy Michigan 2, a week before PriCellular merged with CIS. So, a director was involved in the transaction, but the firm was not. 
· Questions
· Would buying the Michigan 2 license create a conflict with just CIS?
· No, Broz already owned Michigan 4 
· Advice 
· Advise Broz 
·  Sinclair Oil v. Levien 
· Facts: Sinclair owned about 97% of stock of its subsidiary Sinclair Venezuelan Oil. The 3% of stockholders brought challenges over 3 instances of Sinclair’s action: (1) Sinclair caused SInven to pay out $108mil in dividends (in excess of Sinven’s earnings, (2) Sinclair gave development opportunities to other subsidiaries but not Sinven, (3) Sinclair caused Sinven to sign a contract with Sinclair International, which SI then breached.  
· Issue: Was there a breach of the duty of loyalty?
· Holding: Yes but only in the contract breach situation
· Rule: A controlling shareholder has a fiduciary duty to other shareholders 
· If there is a conflict of interest, one way to cleanse the transaction is to prove the transaction is fair (use intrinsic fairness test)
· Reasoning:
· (1) not a conflict-of-interest transaction because every shareholder received a dividend prong 3 failed  use BJR
· (2) not a breach of a duty of loyalty because did not lose a corporate opportunity 
· (3) breach of the duty of loyalty: the firm was involved in the transaction, the shareholders were involved, and the minority 3% were not receiving the benefits that 97% were (97% were international) + no cleansing because no disinterested directors existed, no informed shareholder verification   
· Questions:
· 3. Is the transaction providing a benefit from the firm not received by all?
· 2. Has the transaction been properly cleansed?(Burden on D)
· A. Approved by informed disinterested directors OR
· B. Approved by informed disinterested shareholders OR
· C. Transaction is judged fair to the corporation 
· Duty to Act in Good Faith 
· You can lose your indemnification if you’re not acting in good faith 
· You can lose your ability to justifiably rely on advisors if you’re not acting in good faith 
· You can lose you exculpation (102b7) if you’re not acting in good faith
· Evolving duties (Only in Delaware)
· In re Cinemark 
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· Caremark duties: 
· A duty to implement a law compliance program 
· Policy manual
· Training of employees
· Compliance audits 
· Sanctions for violation 
· Provisions for self-reporting of violations
· Stone v. Ritter 
· Rule: Director’s obligation includes a duty to attempt in good faith to assure that a corporate information and reporting system
· Duty of good faith is part of the duty of loyalty 
· “A failure to act in good faith may be shown, for instance, where the fiduciary intentionally acts with a purpose other than that of advancing the best interests of the corporation, where the fiduciary acts with the intent to violate applicable positive law, or where the fiduciary intentionally fails to act in the face of a known duty to act, demonstrating a conscious disregard for his duties.”
· In re Walt Disney 
· Facts: Ovitz compensation on a 5 year term with a Non-Fault termination provision 
· Issue: Did the BOD breach their duty of care? Did the BOD breach their duty of good faith?
· Holding: No. 
· Rule: 
· You cannot rely on the BJR if what you do is truly a waste of company resources (extreme)
· Not acting in good faith includes 
· 1. Conduct motivated by an actual intent to do harm OR
· 2. “Intentional dereliction of duty, a conscious disregard for one’s responsibilities”
· Ex: 
· Intentionally acting with a purpose other than advancing the best interest of the corp.
· Intent to violate law 
· Intentionally failing to act in the face of a known duty to act, demonstrating a conscious disregard for duties 
· Questions: 
· How is this different from Van Gorkom? Why did they not violate their DOC here?
· They did their homework here and the decision did not get rid of the company 
· Other affirmative duties (post-Stone v. Ritter this really falls into either duty of care or duty of loyalty: if intentional duty of loyalty, if like Francis, duty of care)
· Francis v. United Jersey Bank 
· Facts: Lillian Pritchard was the widow of the company founder and the director of the company but was otherwise inactive. Her sons Charles and William were active in management and systematically embezzled large sums in form of nominal “loans.” A suit was brought against Lillian for failing to meet her obligations as a director. 
· Issue: Did Lillian breach her fiduciary duty? Is Lillian (a director) liable to people other than shareholders?
· Holding: Yes. A director of a bank has a duty to shareholders AND customers 
· Rule: A director has the affirmative duty of 
· 1. Obligation of basic knowledge and supervision 
· 2. Read and understand financial statements
· 3. Object to misconduct and if necessary resign 
· + need to show that the breach was the proximate cause of the loss 
· Reasoning:
· Questions:
· Why doesn’t the BJR come into play here?
· BJR regulates action, this is inaction on behalf of Lillian  use reasonable person standard and rule 
· Other ways to avoid/limit director liability 
· Indemnification 
· Every Articles of Incorporation contains an indemnification provision 
· Mandatory Indemnification: a corporation must indemnify a director when s/he satisfies certain statutory requirements 
· Permissive Indemnification: a corporation may decide to indemnify a present or former director against expenses and judgment if the director acted in good faith AND the corporation has no reasonable cause to believe the conduct was unlawful 
· Or if they settle 
· CANNOT Indemnify 
· If the director has been found guilty 
· Exculpation 
· DGCL 102b7: A corporation may include in its COI a provision eliminating or limiting the directors’ personal liability for monetary damages for breach of fiduciary duty EXCEPT it cannot eliminate or limit the directors’ liability for either (1) a breach of the duty of loyalty OR (2) acts or omissions not in good faith or that involve intentional misconduct 
· AKA if you can show what they did was to line their own pockets or something not done in good faith  no exculpation
· Has to be recommended by directors and approved by shareholders in order to be put in to COI
· Board of Director Actions
· Actions of the Board only occur when:
· MBCA 8.21: Action without a meeting requires unanimous written consent 
· MBCA 8.22: No notice necessary for regular meeting; two day notice required for special meeting 
· MBCA 8.23: A director may waive notice
· A director’s attendance at a meeting waives any required notice unless the director objects 
· Board approval is not required, but creates a safe harbor 
· Corporations Internal Governance
· Shareholders
· Duties: None, unless controlling shareholder 
· Rules: Sue, Vote, Sell 
· Suing as a shareholder 
· Derivative vs Direct Lawsuits 
· Direct
· Brought by the shareholder in his or her own name 
· Cause of action belongs to the shareholder in his or her individual capacity 
· A suit alleging a direct loss to the shareholder 
· Breach of contract lawsuit 
· Derivative 
· Brough by shareholder on corporation’s behalf 
· A derivative suit is two suits in one:
· One against the malfeasance of the director and one seeking to deprive the board of control over corporation assets 
· Cause of action belongs to the corporation as an entity 
· A suit alleging a loss to the shareholder caused by a loss to the corporation 
· Breach of duty of care
· Breach of duty of loyalty 
· Procedural Hurdles 
· Demand requirement (Mandatory)
· Most states require shareholders in derivative sutis to approach BOD and demand that they pursue legal action...unless the shareholder can show demand futility 
· Demand Futility 
· Court of Chancery 23.1: The complaint shall allege “the efforts, if any, made by the plaintiff to obtain the action the plaintiff desires from the directors...and the reasons for the plaintiff’s failure to obtain the action or for not making the effort”
· Once you send demand to the BOD you can no longer challenge the Board’s independence  court now defers to BJR 
· United Foods v. Zuckerberg 
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lack of independence ]Facts: In 2016, Facebook proposed a stock reclassification that would allow Mark Zuckerberg (CEO, chairperson, & controlling shareholder) to dispose of a substantial amount of his stock while still retaining voting control of the company Shareholder suits ensued challenging the proposal, which were consolidated into a class action. Before the trial started, Facebook withdrew the proposal and settled the case. It had spent $68 M for plaintiffs’ attorneys’ fees and $20+ M defending the class action (including more than $17 M in attorneys’ fees). Subsequently, a Facebook shareholder sued current and former directors to recover costs the company had incurred in connection with the prior class action–claiming that Zuckerberg, Andreessen, Thiel, Hastings, Bowles, and Desmond-Hellmann breached their duties of care and loyalty by improperly negotiating and approving the reclassification
· Issue: Did the shareholders adequately plead demand futility?
· Holding: No
· Rule & Reasoning: To prove demand futility, you have to show with particularity at that at least half of the members of the demand board: 
· 1. Received a material personal benefit from the misconduct that is the subject of the litigation demand
· No, they’re rich 
· 2. Face a substantial likelihood of liability on any of the claims that would be the subject of the litigation demand 
· Directors are insulated from personal liability–102b7 
· 3. OR lack independence from someone who received a material personal benefit from the alleged misconduct that would be the subject of the litigation demand or who would face a substantial likelihood of liability on any of the claims that are the subject of the litigation demand 
· Questions: 
· If you claim demand futility  firm can still form SLC
· If SLC overcomes the demand excused, the litigation may be dismissed 
· Judicial inquiry permitted with respect to:
· Disinterest independence of SLC members 
· Adequacy of SLC’s investigation
· SLC bears the burden to show its independent 
· Auerbach: Apply BJR to SLC decision (NY)
· If the corporation sets up an SLC and they bring in some people that seem independent, then the court in NY will apply the BJR 
· Zapata: Apply two-step evaluation of SLC decision (DL)
· 1. Evaluate the board’s independence, good faith, and decision process (like BJR)
· 2. Apply court’s business judgment, including policy considerations 
· So even if they’re independent, we’re going to think about the policy considerations 
· Board member independence?
· Einhorn v. Culea (WI): 7 factors 
· Whether director is a defendant.
· Did director participate in or approve alleged wrongdoing
· Business dealings with individual defendants
· Personal, family, or social relations with defendant
· Business relationships with the corporation
· Number of members of the Special Litigation Committee
· Did the committee hire independent counsel
· Securities Fraud Lawsuit
· Both government and private plaintiffs can pursue (Security lawsuit and derivative lawsuit)
· Elements 
· Material misrepresentation or omission 
· Whether there is a substantial likelihood that a reasonable shareholder would consider the fact important 
· Scienter
· Particularized facts showing a strong inference
· Reliance
· Fraud on the market theory 
· We assume if you told a lie, and the stock went up because of your life, everyone purchased in reliance of the lie 
· Invoked when 
· Material & public misrepresentation 
· The stock traded in an efficient market 
· Plaintiff traded the stock between when the misrepresentations were made and when the truth was revealed  
· Causation 
· Fraud caused the P’s loss 
· Insider trading 
· Foundation: SEC Rule 10b-5: Prohibits trading based on material nonpublic information
· In the Matter of Cady 
· Rule: When insiders have material nonpublic information, the insider must “disclose-or-abstain”
· They received the information for corporate purposes not for personal benefit 
· It would be unfair to other investors 
· Chiarella v. U.S. (classic insider trading)
· Facts: Chiarella worked at a printing company. In order to do merger certain documents are printed. Chiarella saw the documents and figured out what companies were getting taken over. He purchased stock on this material non-public information. 
· Issue: Is there a duty to disclose material, non-public info prior to purchasing a security in the absence of a fiduciary or similar relation?
· Holding: No
· Rule: Classical insider trading is when a fiduciary trades in shares of his or her own firm, based on information gained as a fiduciary 
· Reasoning: Chiarella was a stranger and had no fiduciary duty to the company 
· Dirks v. SEC (tipper/ee liability)
· Facts: Dirks was an officer in a NY investment firm that did investment analysis of insurance companies. He learned from Secrist, an ex-officer of EF, that EF was involved in fraudulent corporate conduct. Driks told his clients of the conduct who then sold their shares causing EF to drop in the stock market. 
· Issue: Does a tippee who received material nonpublic information from a corporate insider have a duty to either disclose that information or abstain from trading based on that information?
· Holding: No, only have the duty if the person they got information from breached their fiduciary duty in providing the information and the tippee is aware of the breach 
· Rule: Personal Benefit Test 
· In order for a tippee to inherit the insider’s “disclose or abstain duty”:
· 1. Tipper must fail the personal benefit test 
· Ask–Will the insider personally benefit directly or indirectly from the disclosure 
· Benefit: monetary gain, reputational gain, tipping is for family or friends, quid pro quo
· NOT a benefit: desire for a public good, personal vendetta 
· 2. AND the tippee must know or have reason to know of the breach 
· Who has a fiduciary duty?
· Insiders 
· Employees of the company 
· Attorneys of the company 
· “Constructive insiders” 
· Reasoning: No insider trading here because Secrist did not have a personal benefit in sharing the information 
· Questions: 
· What if Secrist had routinely exchanges stock tips with Dirks?
· Then they’re friends = personal benefit
· What is Secrist had disclosed the EF fraud in part because he had been fired?
· Personal vendetta ≠ personal benefit 
· SEC v. Switzer 
· Rule: Overhearing something if you don’t have a fiduciary duty to anyone isn’t a tip
· Salman v. U.S. 
· Rule: If you pass a tip to your family member you are personally benefitting 
· U.S. v. O’Hagan
· Facts: O’Hagan used information from one of his firm’s clients to buy shares of Pillsbury while a the client had a tender offer to purchase Pillsbury.  
· Issue: Did O’Hagan engage in insider trading even though he was not a fiduciary of Pillsbury?
· Holding: Yes, O’Hagan owed a duty to his (principal) firm 
· Rule: The misappropriation theory premises liability on a fiduciary-turned trader’s deception of those who entrusted him with access to confidential information
· 10b5-2: A person has a duty of trust or confidence for the purpose of the misappropriation theory...
· Whenever a person agrees to maintain information in confidence
· Whenever the person communicating information and the person to whom it is communicated have a history, pattern or practice of sharing confidences
· Whenever the information is obtained from a spouse, parent, child, or sibling unless the recipient can show a patten of no expectation of confidentiality 
· 14e-3: Prohibits insider trading during a tender offer (even if you use a written plan for trading)
· Once substantial steps towards a tender offer have been taken, this rule prohibits anyone, except the bidder, who possesses material, nonpublic information about the offer from trading in the target’s securities 
· NOT premised on fiduciary duty 
· Questions:
· Same facts. Suppose O’Hagan informed both his firm and the client and they approved. Would this be misappropriation?
· No, because misappropriation relies on keeping things in confidence 
· Same facts. Suppose O’Hagan informed his firm and the client and they disapproved. Would this be misappropriation?
· Yes
· In sum
· If you trade in your own company stock  Chiarella 
· If you trade in a company using misappropriated information  O’Hagan
· Statutory Insider Trading 
· SEC 16: If you are one of the statutory insiders, you have an obligation to tell the SEC when you are buying or selling shares 
· Statutory insiders: Officers, directors, individuals or entities who own more than 10% of shares 
· 16(b): Statutory insider profits from a purchase and sale OR sale and purchase within 6 months are recoverable by the firm 
· Intent is irrelevant 
· Calculations 
· Make sure purchaser is a shareholder who owns over 10%, is a director, or officer 
· On May 1 Michael Scott (a DMI director) buys 5 shares of SMI at $3 share. On June 1, he sells 5 shares of DMI for $13 per share. What is the amount, if any, is his statutory insider trading liability?
· Is he a statutory insider?
· Yes 
· Is it within the 6 months?
· Yes 
· Did he make a profit?
· Yes 3->13
· Does he have to forfeit his profits? 
· Yes, $50
· Shareholder voting 
· Who votes?
· Shareholders of record 
· Directors pick a date no more than 70 days before the vote and all shareholder who own at least one stock on that day may vote
· When do they vote?
· Annual shareholder meeting 
· Special meetings called by the board OR by the shareholders if certificate or bylaws allow 
· Upon application a court can call a shareholder meeting if no meeting was called for 13 months
· Shareholders can act by written consent unless certificate provides otherwise 
· In Delaware, shareholder may elect directors by written consent if UNANIMOUS or the action by non-unanimous consent is EXCLUSIVELY to fill director vacancies 
· How do they vote?
· Proxy vs written consent 
· A proxy is the mechanism for voting during a shareholder meeting 
· Written consent is done when there is no shareholder meeting 
· How many votes do you need?
· MBCA: Most matters require a majority of shares present at a meeting at which there is a quorum
· Delaware: Majority of shares entitles to vote 
· Opt out of default, but can never have less than 1/3
· What do they vote on?
· Director election 
· Removing directors 
· DGCL: any director of the entire board may be removed with or without cause by the holders of a majority of shares entitles to vote at an election of directors, except a director on a classified board must be removed for cause and you can’t remove a director who was elected pursuant to cumulative voting. 
· Amending AOI and bylaws 
· MBCA: Need both shareholders and board of directors
· DGCL: Directors adopt a resolution and majority of the outstanding stock must vote in favor of the amendment 
· Fundamental transaction 
· Mergers etc. 
· Precatory measures
· Recommending a course of business  rejected
·  Calling board to evaluate practices  generally good 
· Federal law 
· Allows qualifying shareholders to put a proposal before their fellow shareholders 
· Allows for proposal to be included in the proxy
· Who can submit?
· Must have owned either 
· 2K worth of voting shares for 3 years 
· 15k for 2 years 
· 25k for 1 year 
· When?
· At least 120 days before the date on which proxy materials were mailed for the previous year’s annual shareholder’s meeting 
· Reasons shareholders can exclude the proposal
· 14a-8i1: if the proposal is not a proper subject of action for shareholders under the law of the jdx of the company's org
· I2: implementing would violate law 
· I3: implementing would violate proxy rules
· I4: proposal involves personal grievance or special interest
· I5: proposal is not relevant to firm's operations 
· I6: company lacks power to implement 
· I7: proposal deals with company's ordinary business 
· I8: relates to electing directors 
· Lovenheim v. Iroquois Brands 
· Rule: Can exclude things from proxy that are not significantly included in the company’s business but  “significantly related to the issuer’s business” is not limited to economic significance 
· Non-binding “say on pay” vote at least once every 3 years
· Inspecting as a shareholder 
· DGCL 220: Inspection of books and records 
· Any stockholder shall upon written demand, have the right to inspect for any proper purpose, a list of the stockholders and its other books and records 
· Proper purpose + purpose reasonably related to the person’s interest as a stockholder 
· What’s included in books and records?
· Bare minimum 
· COI, bylaws, minutes, shareholder actions by written consent 
· Contracts?
· In Delaware request has to be narrowly tailored 
Sample Questions
1. Which of the following is the most accurate statement about the relationship between the Model Business Corporations Act (MBCA) and the Delaware General Corporations Law (DGCL) with respect to amending the bylaws and charter of a corporation:
a. Under both the MBCA and DGCL it is more difficult to amend the corporate charter than the bylaws, and it is more difficult to amend the corporate charter under the MBCA than under the DGCL.
b. Under both the MBCA and DGCL it is more difficult to amend the corporate charter than the bylaws, and it is more difficult to amend the corporate charter under the DGCL than under the MBCA.
c. Under the MBCA it is more difficult to amend the corporate charter than the bylaws, whereas under the DGCL it is more difficult to amend the bylaws than the corporate charter.
d. Under the DGCL it is more difficult to amend the corporate charter than the bylaws, whereas under the MBCA it is more difficult to amend the bylaws than the corporate charter.
e. Under both the MBCA and DGCL it is more difficult to amend the bylaws than the corporate charter, and it is more difficult to amend the corporate charter under the MBCA than under the DGCL
2. What advice would you give a firm like Cargill the next time they want to work with a grain operator like Jensen, given the court’s holding in Jensen v. Cargill?
3. Homer Simpson walks into Moe’s Bar. He is approached by Mark Zuckerberg, who realized that Homer is, as always, a bit dazed and confused. Zuckerberg introduces himself as one of Moe’s bartenders. Zuckerberg is wearing a grey hoodie, which is the customary attire for the bartenders and barhops at Moe’s Bar. Zuckerberg makes the following offer to Homer: “Here at Moe’s we are having a special deal today: 10 Duff Beers for $10. The first one is even pre-opened. Are you interested?” “Sure,” replies Homer. Homer gives Zuckerberg $10, and Zuckerberg hands Homer his open buttle of Duff Beers, and walks out of the bar. More is in the back of the bar, still hung over from a bowling party, and so Moe is unaware of the conversation between Homer and Zuckerberg. If Homer sues Moe for the remaining nine beers that Zuckerberg offered him, his best argument will be based on which of the following “flavors” of authority?
a. Actual Authority 
b. Apparent Authority 
c. Inherent Agency Power
d. Ratification 
e. Estoppel 
4. Paul signs a contract with Annie, hiring Annie to in turn hire a manager for a grocery store. Annie is to be paid $1,000 to perform this service. As Paul anticipated, Annie shows the contract to several candidates for the manager job, including Thomas. Thereafter, Paul sends a letter to Annie revoking Annie’s authority to hire a manager for the store. The revocation is not communicated to Thomas. At this point:
a. As to Thomas, Annie has actual implied authority to hire a manager for Paul’s store. 
b. As to Thomas, Annie has no authority to hire a manager for Paul’s store.
c. As to Thomas, Annie has apparent authority to hire a manager for Paul’s store. 
d. As to Thomas, Annie has inherent agency power to hire a manager for Paul’s store. 
e. None of the above. 
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