Concepts
Tort Law

· Where does it come from?

· Mostly common law

· Common Law: Body of law that is judge-made law based on corralling similar cases

· Advantages to common law: Flexible, can find the argument that works for you

· A question of do we stretch the law, or make it a new tort?

Fault

· Intentional Tort ( Negligence ( Liability without fault

· Who is benefited by a rule needing fault?

· Innocent people, people in accidents

· Who is harmed by requiring fault?

· The person injured

· Why should people at fault pay?

· If you have to pay for a certain behavior, you may not do it (Deterrence)

· What are alternatives to fault?

· Pay regardless of fault

· Single payer 

Intent

· Single Intent

· Intending the act without intending the harm

· Dual Intent

· Must intend both the act and the harm 

· California is a Dual Intent jurisdiction

· Subjective – it matters to the actor, if they have no intent or substantial certainty, then there is no tort
· An intent to bring about a result which will invade the interests of another in a way the law forbids

Harmful and Offensive Contact

· Harmful

· Impairment of condition of another’s body – altered to any extent even if there is no harm

· Offensive

· Offends a reasonable sense of personal dignity

· R3 amends to if actor knows it will be offensive, and is the primary purpose of the act

· R3 added: If it would not offend a reasonable person but the actor knows it would be specifically offensive to that person’s dignity, then it is offensive

Transferred Intent

· If you intend to hit A, but hit B on accident, the intent transfers and there is battery

· Intent can also be transferred between torts

· If I want to scare you (assault) and I accidentally hit you (battery), although I did not intend a battery, the intent transfers from assault to battery

· Battery also incorporates “imminent apprehension of such contact”

· Talmage v. Smith 

· Ranson v. Kitner

· Transfer of intent – all elements of battery are there even though there was a mistaken identity 

Imminent Apprehension

· Objective – depends on if it would have happened or not

· What would a reasonable person feel?

· Why imminently?

· Narrowing assault or else anything can be assault 

· Not immediately, just no significant delay
Dignity Tort
· Assault, FI
Severe Emotional Distress

Safe Harbor

· Companies love it – tell us what to do, and we’ll do it, and thus not be liable anymore (statutory)

Intermeddling

· Substantial interference with property
· Intermeddling = “Intentionally bringing about a physical contact w/ the chattel”

Bailee

· Person who has control over an item

Act

· External manifestation of an actor’s will and does not include any of its results
· Pulling the trigger is the act, not the bullet hitting the target
Consent
Reasonable Prudent Person

Intentional Torts
Battery

· Intending to cause a harmful or offensive contact with the person, or a substantial certainty/apprehension that harmful or offensive contact will occur

· Intentionally invading the rights of another under a mistaken belief of no wrong is still battery

· Elements

· Voluntary act

· Under threat is still a voluntary act

· Intent 

· Single vs Dual

· Wagner v. State a question of dual v single

· Garratt v. Dailey also – required dual 

· Transfer of Intent

· Ranson v. Kitner (wolf), Talmage v. Smith (boy on barn)

· Talmage v. Smith also a transfer of intent of tort – intended to scare (assault) and hit 

· Subjective to the actor

· Causation 

· Harmful or Offensive 

· Anything that causes pain/alters the body

· Objective, particularly if mental 

· “Crowded World” example
· Consent is assumed for ordinary contacts which are customary and reasonably necessary

· Such as a tap on the shoulder for intention (Wallace v. Rosen)

· An object can be part of a person 

· HYPOs

· HYPO: Clayton Kershaw

· Bet he can throw a baseball through a group of students and not hit anyone, threw and it hit someone

· NOT battery - Clayton Kershaw is the best pitcher in baseball, there was no substantial certainty he would hit anyone, and he did not intend to hit anyone

· YES battery if a regular person – no reasonable regular person would believe they wouldn’t hit someone

· HYPO: Puts poison in Tylenol bottle, reseals, someone buys and uses later

· Intended contact with whoever took the bill – battery
· HYPO: surgeon operates appendix with the consent of A, but also removes a surprise cancerous growth

· It is intentional, harmful contact (alters the body) even if well met, so battery, but not assault because unconscious

· HYPO: Cohen v. Smith – for religious reasons woman request no male doctors, but when unconscious an emergency necessitates one

· It is offensive contact – she made it clear she wanted no men 
· Has to have a primary purpose that the contact will be highly offensive
· HYPO: Someone blowing smoke at a baseballgame, caught by wind into someone’s face

· Battery, because substantial certainty of the breeze taking the smoke to people – that’s h/o contact

· Cases

· Van Camp v. McAfoo, Christian v. Goodwin, Wagner v. State, Garratt v. Dailey, Ranson v. Kitner, McGuire v. Almy, Talmage v. Smith, Cole v. Turner, Wallace v. Rosen, Fisher v. Carouse

Assault

· dignity Tort

· A voluntary act with the intent to cause an imminent harmful or offensive contact in the Plaintiff or a Third Party which causes the imminent apprehension of that h/o contact
· Intent

· You cannot assault an unconscious person, as assault requires anticipation, but you can batter them

· Why imminently?

· Narrowing assault or else anything can be assault 

· Not immediately, just no significant delay

· Note 2 p 44

· Assault is a failed attempt at batter but not every battery has an assault, if there is no apprehension

· Words alone cannot constitute an assault or battery

· Must be apprehension for own person

· Responsible for all harm resulting from it

· Protects your mental tranquility

· HYPO: A is an MMA fighter and calls B and threatens to kick their ass

· Not imminent, and words don’t make liability unless coupled with an act

· HYPO: A+B walk down the street, and someone jumps out and points a gun and says give me your money or B gets it

· Not assault, because the gun is on B – you must be put in apprehension for your own person

· If the gun were on A, it would be assault – the choice of the money is an unlawful condition unless actor is privileged to enforce it (law enforcement) 

· If it is a cap gun and B identifies it as such, there’s no assault, but if didn’t know it was a cap gun, then yes assault

· HYPOS

· HYPO: 100 lbs guy takes a swing at Mike Tyson, who’s not afraid of being hurt – assault?

· Yes, apprehension is different than fear, and it’s still offensive even if it’s not harmful

· HYPO: adult bully A tries to hit B, B jumps out of the way and is hit by a car

· It’s assault, and B is liable for all proximately caused injuries resulting from it

· Cases

· I de S ux v. W de S.

False Imprisonment

· Dignity tort

· Liable if a) intent - intending acts put boundaries fixed by actor, b) act directly results in confinement in those boundaries, and c) the other is conscious or harmed by it even if unconscious 
· 1) Intended to confine 2) Conscious of confinement 3) P did not consent 4) Confinement was not privileged

· A voluntary act with the desire to confine someone within fixed boundaries set by the actor which causes confinement known to the other, or bodily harm

· It’s protecting freedom of movement, free will, physical liberty

· If you consent to being in there for the length of time, it’s not FI (Labelle)
· Failure to release when duty to do so
· Nursing Home keeping patient (BTNH), cult leader keeping member on ship (Whitaker - boat case)
· Requires knowledge at the time of imprisonment – until you know it’s happening, it’s not a tort

· Parvi v. City of Kingston – if he was aware of it at the time, it’s a tort even if he has forgotten events now (judge must determine awareness/consent)
· Parvi was also hit by car that night – even if unaware, cause for FI

· An infant is not able to have FI claim if unharmed because not aware, but yes if it is harmed 

· What qualifies as physical restraint?
· Even if there are no boundaries, but an overpowering physical force and submission to such, submission to distress, and submission to threat of family member, or submission to improper legal authority – all FI
· Enright – Police arrested for no drivers license, but he had no legal authority to do so – improper legal authority, FI

· False Arrest

· Prosser, Torts – “FA is when one is taken into custody by a person who claims but does not have legal authority to do so”

· AKA an officer needs a warrant or probably cause, and arrest must be specifically for that cause

· Timing

· Just because it’s only 15 seconds doesn’t mean you’re not liable, it just means smaller damages

· Risk

· If there is a way out of confinement that requires risk of harm/risk of reasonable standard of dignity, then it is still FI. A person is not required to relieve an actor from liability (Whitaker – boat case)
· This includes fear of the imprisoner, even if valid risk of physical escape 
· HYPOS

· HYPO: McArthur Park not letting people in – “imprisoned” in rest of world

· Not FI – because it’s not about letting someone, it’s about letting someone out or keeping them in

· HYPO: Balcony 

· B locked door to balcony, intending to confine A, who saw a vent to crawl thru and did tho it was difficult

· FI – A is not required to run a risk of harm to relieve the actor from liability 
· HYPO: X and Y driving to the doctor

· X wants to get out of car, but instead Y pulls onto the freeway to talk for 20 min, then gets off and lets out

· FI – no reasonable way to escape, and duty to let passenger out when safe to do so

· HYPO: Arrested and then exonerated, but in between confined to Illinois 

· If Denmark can be a prison to Hamlet as the latter claimed, then we suppose Illinois can be a prison to Kevin Al bright

· HYPO: A locked B in first floor room – safe to go out window, but afraid of A coming back
· Cant refuse a reasonable risk of escape UNLESS fear of harm from ti – if afraid of A, not required to run ANY risk of harm

· HYPO: A accidentally locked B in a closet, had no idea he was in there

· Not FI – no intent

· HYPO: Robber points gun at B “A, if you move a muscle, B dies”

· FI – submission to threat of physical harm
· HYPO: airplane passenger demanding to be let out

· Question of a duty to release someone who has turned away from plane

· FAA says once on board, there’s no duty to release, so no FI

· HYPO: Guy takes woman’s purse at the mall, only give back if agree to have dinner, walks off and woman follows then gets her purse back and leaves

· Yes FI – held at mall under duress of good

· Timing doesn’t matter – 15 seconds means small damages, but not no liability

· Cases

· Big Town Nursing Home, Parvi v. City of Kingston, Labelle, Enright, Whitaker
Intentional Infliction of Emotional Distress
· Elements

· 1) Conduct intentional or reckless, 2) extreme and outrageous, 3) causal connection between wrongful conduct and emotional distress, 4) severe emotional distress results

· Voluntary Act

· Extreme or outrageous conduct is the act

· Conduct which exceeds all bounds which could be tolerated by society

· So outrageous in character and extreme in degree as to go beyond all possible bounds of deceny and to be regarded as atrocious and utterly intolerable in civilized society

· Exceptions

· Repetitive, from a superior, known sensitivity 

· Intent

· Purpose to bring about sever emotional distress or a substantial certainty that it will occur
· Recklessness
· It’s between Negligence and Intent

· Knows of harm created by conduct or knows facts that make the risk obvious, and the precaution that would eliminate the risk involves burdens that are so slight relative to the magnitude of the risk as to render failure to adopt precaution – demonstrating an indifference to the risk
· Causation

· Severe Emotional Distress and Any Bodily Harm resulting from it

· How do you determine “sever” emotional distress?

· Physical harm has an objective medical definition

· There must be Outrageous Conduct AND Severe Emotional Distress to be IIED Tort – one or the other makes it not IIED
· Employees are entitled to greater degree of protection from supervisors
· Usually going to a doctor would be evidence, but in Harris v. Jones because Harris had other things going on in his life for the doctor it wasn’t sufficient 

· Crying is not enough to show severity 

· Liability 

· Common carrier or public utility like innkeepers are subject to liability to patrons utilizing its facilities for gross insults

· When conduct is not at a third person, the actor can still liable for IIED to third person if
· A) member of the person’s immediate family is present at the time, 
· B) anyone present if distress results in bodily harm

· C) to both of these – actor must know of their presence 

· Recklessness

· Possibility to include – disregarding possibility family members are around

· New in the 20th century 

· Historically only liable for Mental Suffering that resulted in foreseeable bodily harm 

· Sizilnoff says “recognition of right to be free from serious intentional and unprivileged invasions of mental and emotional tranquility

· Fear when bringing in a new tort

· You don’t know how it will be interpreted

· Further movement

· Terrorism – you don’t have to know someone’s there for IIED

· Parents recovery for later-discovered molestation of children

· Immediately aftermath of abtter of family member

· Sensory/contemporaneous awareness

· Ex: Children playing in backyard who couldn’t see mother’s assault but could hear it

· HYPOS
· HYPO: New York Med on TV

·  No, no intent, couldn’t have known it would case ED, and not extreme or outrageous behavior 
· HYPO: Supervisor using the F-word

· Cumulative effect is extreme and outrageous

· Happening with someone in place of authority – employees are entitled to greater degree of protection from their supervisor

· HYPO: Lipman v. Atlantic Coast Railroad

· P got on train w/o paying, a conductor called him a lunatic and belongs in an insane asylum and if he were on duty P would have two black eyes

· Liability because it’s on a train

· Allowing for recovery by an employee of common carrier is justified by necessity of securing for public comfort and safe travel

· HYPO: Protesting on a company president’s yard

· It’s not extreme or outrageous conduct to protest, and also there’s a protected right to protest – no IIED

· Cases

· Sizilnoff, Slocum, Harris v. Jones, Taylor v. Vallelunga
Trespass to Land
· R159 – Trespass may be committed on or above the earth

· Intentionally entering land or causing third person to do so, remains on land or fails to remove something it is duty to remove
· It must be a physical trespass – not light or smell

· Even if you think it’s your land, if it’s in actuality not then it’s unauthorized entry

· All you have to do is intend the tort – you intended to step on the land

· Tripping is not trespassing – not intentional 

· Up and down

· Air space is trespassing (Herrin v. Sutherland – bullet passing through land), as is below the ground

· Airplanes complicate this in modern times, but air near ground is still trespassing

· Air is as inviolable as the soil itself

· Who can bring a trespass action?

· The tenant, or owner if there’s sufficient damage

· HYPOS

· HYPO: Skateboarding, I step to avoid someone – it’s a trespass, because you did intentionally step onto the land

· HYPO: calling a dog over who then trespasses through land

· Intentionally – you caused it to go through someone else’s family

· HYPO: Sriracha sauce producing odors that causes neighbors to cough, etc. 

· No – must be physical – but the new tort of nuisance may be appropriate
· HYPO: Trimming boundary hedge and trim the whole thing over

· Yes trespass – tangible and invaded the land/property
· HYPO: Densick v. ABC

· Trespass because he gave his consent under fraud
· Cases

· Dougherty v. Stepp, Herrin v. Sutherland, 
Trespass to Chattel

· R217 – Dispossessing or intermeddling – must be substantial

· A trespass to a chattel may be committed by intentionally disposing of a chattel or using intermeddling with a chattel of another 

· Putting picnic basket on someone’s car for a moment is not trespassing to chattle – it wasn’t substantial  
· If you show there was substantial interference (Compuserve – change usage of servers, lose customers, implement defenses)
· R218
· Liable for trespass to chattel if bodily harm to possess, or harm caused to thing w/ legally protected interest
· Cases

· Compuserve v. Cyber Promotions 

Conversion

· Intentional exercise of dominion or control over a chattel which so serious interferes with right of another to control it that the actor may have to pay

· R222 – if dispossession of chattel is very serious, it can be conversion 

· Check slide

· Difference from trespass to chattel

· Conversion is a longer period of time – look at extent and duration of dominion and control
· Check slide

· Results in basically “buying” the item for the full value of the chattel  - forced sale

· Bailee is liable for item – good faith isn’t an excuse for conversion (public storage)

· HYPOS

· HYPO: taking the wrong umbrella accidentally, and replacing it before owner notices

· Not conversion – even tho there was dispossession, it was short, there was no damage, owner did not recognize inability to use item
· HYPO: petting a dog

· Technically dispossession but not serious, so not conversion

· HYPO: hotwiring a car and taking a dog, returning them unharmed without owner knowing

· Since no harm and no longer taken, not conversion – maybe TTC if owner was inconvenienced

· HYPO: Joe is tired and went up the wrong driveway and accidentally hit A’s door

· Trespass (not Joe’s property) and Conversion (intermeddling of destroyed door is sufficient) 
· Damages – conversion is forced sale, but only market value of what is converted, therefore the damages are not for a new door, but for the door pre-collision
· HYPO: Thief takes plastic bracelet that H, deceased, gave to W. W calls it priceless

· Conversion

· Damages? Price of plastic bracelet (can possibly get IIED tho) 

· True Owner scenarios

· True owner (stolen) ( Thief 1 (stolen) ( Thief 2
· TO can sue T2, but T1 cannot sue T2 because the only party who can bring  trespass or conversion are those who have an ownership interest, which a thief does not have

· True Owner (sale) ( Buyer w/ bad check (sale) ( Buyer 2

· B1 has a voidable title, TO voluntarily gave the item to B1, so B1 has the same ownership interest

· TO can get back from B1 and sue for conversion due to bad check, but once it’s sold to B2, TO cannot sue B2 

· Good faith purchaser/buyer – B2is innocent, store is too but could’ve done something to protect self
· Cases

· Pearson
Defenses to Intentional Torts 
Consent/Voluntary Act
· Definition: Reasonable person, from the circumstances, the line of what is reasonably consented to 
· Yes, it was intending to cause harmful contact (vaccine), but recipient consented (O’Brien)
· Schloendorff v. Society of NY Hospital
· Every human being of adult years and sound mind has a right to determine what should be done w/ his or her body
· How can one consent?

· Express, Implied in Fact (O’Brien), Implied in law (unconscious patient)

· Scope of Consent

· Geography, time, by a condition – it’s all limiting factors

· Implied consent

· Can be medically implied when:

· 1) Unconscious, 2) risk of serious harm/death, 3) reasonable person would consent, 4) physician has no reason to think would refuse 

· Not expressed – didn’t verbally say it – but can imply mental state from actions (O’Brien raising arm)
· Would a reasonable person believe that consent was implied? – Standard 
· Consent vitiated by fraud

· R 2nd 892 B2

· If induced by substantial mistake which is known or induced by other, it’s not consent

· However, fraud of a collateral manner is not vitiative – you gave consent to be dunked, even if your motivation was the fraud

· If it’s not a substantial mistake or not the essence of battery

· If gain someone’s consent through fraud – lying about intentions, lying about identity, lying about authority, etc. 

· You can consent to contact in a sport/situation and still have battery

· General custom – it matters less about technical violation of the game than what you reasonably believe you are consenting to
· HYPOs

· HYPO: Mulloy v. Hopp Sing

· Save my hand but don’t cut it off – Surgeon says “I will do what is necessary” – M didn’t reply 

· Insufficient to indicate consent – it’s battery

· HYPO: Family softball game where one slides and breaks the ankle of another

· Context matters – this was a lowkey family get together, the contact is outside what is reasonably consented to 

· HYPO: Blosom v. Barrett

· No sex unless you marry me, let’s get married, have sex, B says no marriage

· It’s fraud, so it’s battery
· HYPO: Densick v. ABC

· Trespassing – gave consent under fraud 

· Look at what the interested protected by trespassing was – ABC is an unwanted person, whereas a restaurant wants to serve people

· HYPO: A has HIV and doesn’t disclose to B, they have intercourse – consent void?

· If B doesn’t ask, is silence an implied consent?

· We impose a duty to speak up, and failure to do so is fraud

· Another induced by substnantial mistake concerning the nature of their interests

· HYPO: “I’m going to hit you” and gives ten seconds to walk away before hitting

· Lack of leaving isn’t consent

· Can’t give consent to an illegal activity anyway

· Medical Treatment Examples

· EX: Jehovah’s Witness writes he refuses all transfusions because of religion even if that’s all that will save his life
· Not consent to transfusion – so if there is a transfusion, it is a battery

· What about the Hippocratic oath?

· Hospitals leave it up to a judge – can even be done over the phone

· DNR are pretty accepted, but transfusions are more controversial

· EX: Nurse resuscitated DNR patient, several days alter had a stroke and was hobbled for life

· Court said yes, resuscitation was battery, but the stroke was not party of the battery

· EX: A hit by car, unconscious, Physician operates right away to save life, A wakes up and says never authorized

· Consent can be um

· EX: Thor v. Superior Court

· A is prisoner sentenced to life in prison, jumped from wall and became paraplegic, went on hunger strike and prison wanted to add feeding tube, A gave no consent
· Prison has control over A, they’re basically a parent – can they give consent?

· Court said state interest does not outweigh the right to self-determination – no consent, no feeding tube

· Medical Issues With Minors
· Minors cannot consent to medical issues – Parents have to give consent

· Abortion is the difference

· We have a teenaged abortion statute

· Supreme Court has said anything that substantially interferes with person’s right to abortion is unconstitutional – but incidental restrictions are constitutional
· Summary, when is Consent not effective?

· Capacity 

· Child, under the influence, mental incapacity, not understating the nature/consequences

· Coercion or under duress

· Fraud

· Power situations

· Prison, workplace

· Failure to disclose when under duty to do so

· HIV

· Substantial mistake concerning the nature of the invasion

· Cases

· O’Brien v. Conard S.S. Co, Hackbart v. Cincinnati Bengals
Self Defense
· When can you use Self-Defense?

· General Rule – when in imminent danger
· Reasonable Belief

· If you reasonably believed you were in danger, and found out after were wrong, it can still be permissible 
· Who does it benefit?

· Someone scared who reasonably thinks they’re in danger – made a decision to favor the reasonable actor

· You CANNOT use self-defense in response to just words

· Reasonable belief of threat and danger doesn’t cover this 

· You can only use force to willfully injure a trespasser if you believe you are in danger

· Life is worth more than propretyy

· When in fresh pursuit

· R 265 – see slide

· What can you do?

· Reasonable force

· Degree necessary for protection – you can escalate depending on disparity in size, age, etc.
· Spring-loaded shotguns are not allowed due to lack of discretion

· R 81 

· Actor privileged in defense of land against intrusions or action which is intended to put another in immediate apprehension of bodily harm or offensive contact which is in excess of that which the actor is privileged to inflict if act is intended and reasonably believed by him to be likely to do no more than to create such an apprehension
· A warning must be given when feasible before any force is used though after can use reasonable force but deadly force is never allowed
· Who makes determination on justification?

· Judge makes the decision and then instructs the jury 

· Do you need to retreat beforehand?

· If you can, and you are not at home, you must try
· In dwelling place – the privilege exists even if you reasonably believe you can leave

· Stand Your Ground

· How does it differ?

· If you are attacked where you have the right to be, you have no duty to retreat and can meet force with force

· HYPOS

· HYPO: The Lousy Shot
· A hears someone in home at night, sees burglar with gun on first floor, grabs pistol and goes outside, burglar draws gun, A shoots but hits a responsive police officer

· Self-defense transfers to the officer, so A isn’t liable
· Officer does have a battery claim against the burglar as set in motion so transfer of intent to assault A goes to battery against burglar

· HYPO: Grimes v. Saban
· Acquaintances come to S’s home and got in an argument, S locks self in room and posts note about G, G says take down post S did and opened door with phone out to show, G came yelling to S, S pushed G, G puts hands on S’s throat and chest, S punches G in face 5 times
· Liable?

· S did not have right to self defense when pushed Grimes, Grimes did escalate, but S escalated further – unreasonable force
· HYPO: Brown v. Martinez

· Growing watermelons, threaten kids with shotgun, scare them and shoot opposite direction but accidentally hit kid

· Battery – didn’t have right to use gun to protect property, intended assault, transfer of intent to battery with harmful/offensive contact

· Cases

· Katko v. Briney
Merchant’s Privilege to Falsely Imprison
· A shopkeeper has a privilege to imprison someone for a reasonable period of time, in a reasonable manner, if there’s reasonable belief that suspect took something from store
· They must be informed of what’s going on
· Bonkowski v. Arlan’s Dept. Store
Necessity

· There is a privilege to trespass and convert if for the common good
· “Victim” is not paid for it – would have burned anyway
· It’s a question of if the act is reasonably believed to be necessary to avoid public disaster
· Private Necessity v. Public Necessity
· Private Necessity allows trespassing, but you must pay for damage caused (Vincent)
· HYPOS
· HYPO: Wagner v. Milwawukee Mutual Insurance
· Police use flash bang grenade in house to drive out drug addicts – court said it’s not fair to put the loss on the homeowner
· HYPO: Customer Co v. City of Sacramento
· Property damage but court says no action lies to recover damages after Gear (both in CA)
· CA says the greater good means giving up property and not recovering
· HYPO: Ploof v. Putnam
· Homeowner unhooks guy trespassing on dock during storm, family was injured in storm
· Family won – they had the privilege to trespass during the emergency of the storm 
· HYPO: Immigrant rights for trespass to leave supplies while trespassing
· Cases
· Suroco v. Geary, Vincent v. Lake Erie Transp. Co. 
People with Privilege

· Parents, teachers, etc. have privilege for assault against kids

· Often it’s a question of using common sense for the courts

· Preventing damage or harm to property or people

· Anything that is reasonable for protection, and the reasonableness is determined by the court 

· Restraint or detention under reasonable circumstances/time/manner and imposed for purpose of prevention of injury to person or property is not unlawful

· Cases

· Sindle v. NYC City Transit Authority 

Authority of the Law

· Police brutality – to be discussed later
Negligence
Elements of Negligence
1. A duty to use reasonable care

a. Duty is a question of law
i. You owe a duty of care to anyone who is reasonably at risk of harm when you’re the actor

b. You can be negligent but not liable if you’re not under a duty to use reasonable care

2. A failure to conform to the required standard
a. Commonly called breach of duty

b. This is a question for the law to decide

3. Reasonable close causal connection between conduct and injury

a. Cause in fact = “but for” causation
b. Proximate cause – negligence is the most common civil law suit by 8:1

4. Actual loss or damage to interests of another

a. Nominal damages to vindicate a right can’t occur in negligence
i. However you may be able to get an injunction for nuisance

Intent/substantial certainty are not listed here – what separates it from a battery

Problem with Negligence
· It’s pretty amorphous – did you act reasonably? A lot of after the fact looking

· With intentional torts, we have an act – we know what harmful contact is

· What did you do/not do, and was it reasonable?
· It’s a little out of your control 

Duty of Care

· Owe a duty of care to anyone who is reasonably at risk of harm when you’re the actor

· You owe a duty to your passengers because it’s foreseeable they may be injured, but if actions of passengers are not foreseeable, then there is no negligence (Pipher v. Parsell)

· What is your duty to the public?

· What is that duty of care?

· Reasonable duty of care under circumstances

· So, what are the circumstances? 

· (You can’t ask a jury “what would you do”)

· Lubitz – there is a low risk of harm with a golf club, requires lower reasonable duty of care – there is a high risk with a shotgun, requires higher reasonable duty of care 
· What can a reasonable person foresee

· Blyth – if there’s never been a winter this cold, it’s not reasonable to prepare for one – no negligence 
· Foreseeability = frequency = a question of how often this experienced

· Question of Foreseeability and Risk

· It’s negligent not to have protection against lightning near an oil rig, it’s not negligent near a golf course

· Frequency of lightning is the same, size of risk is different
· Cases
· Lubitz, Blyth v Birmingham Waterworks Co., Pipher
Questions of law v. Questions of fact

· On appeal you either appeal an issue of law or a factual determination against you

· Law = evidence, duty, etc.

· Judges look at it and get to decide with no deference to the trial court

· Fact = was light red or green? Etc.

· Judges do have to give deference to trial court – “You were there and heard the people testify”
Three variables

· Risk of harm from act (Lubitz)

· Probability harm will occur (Pipher)

· Depends on immediacy and frequency of prior occurrences (Blyth and Pipher)

· Is it probably enough that a reasonable person would’ve taken it into account

· Burden of adequate precautions 
· If burden is less than the probability x the harm, then it’s negligent

· If we do what you want, it’ll be a burden on the public (Davison v. Snohomish)

· Did you act reasonably? What’s the cost?

· A question of foreseeability for all of these

· Carroll formula

· HYPO: Pinto Case

· Basically measured the cost of the lawsuits vs the cost of making the car safer, it was cheaper to cause the injury and have the lawsuits – Carroll formula

· Carroll formula looks terrible in court and the jury awarded 250 million in damages against them 

· As danger increases, the actor is required to exercise caution commensurate with it

· On many occasions this has been expressed in instructions to the jury

· Which sometimes are in error – EX: there are no “degrees of care” but merely amounts of care as a matter of fact
Coase Theorum
· Torts system is irrelevant because society will come up with Carroll formula on its own

· Train example – ultimately either train or farmer will be compelled to pay to stop from happening, thus costs will be evened out by society

· This is all sorta bullshit

Reasonable Person of Ordinary Prudence
· The standard of ordinary prudence is an objective standard one must rise to (Vaughan v. Menlove)

· While the standard is care is almost always RPP, the amount of care to satisfy that can vary 

· What circumstances do we take into account in evaluating reasonable standard? (Cordas v. Peerless Transportation Co.)
· Not requiring the conduct of an extraordinary person
· But if you are an extraordinary person you may be held to that standard – if you have superior knowledge, you must use it (not a professional standard)
· There are facts every adult should know, and you’re liable for them
· Ex: maintenance of car tires to prevent blowouts (Delair v. McAdoo)
· It’s negligent not to make an inquiry of safety where duty is concerned
· Ex: what is a purple stoplight? How to drive in icy weather
· R 289 – Actor is required to recognize that his conduct involves interests if a reasonable man would do so 
· A) such attention, perception of the circumstances, memory, knowledge of other pertinent matters

· B) such superior attention, perception, memory, knowledge, intelligence, and judgment as the actor himself has

· Culture is not a test of prudence – prudence is prudence
· Trimarco v. Klein – just because it was the custom to use tempered glass doesn’t cause liability, it’s because it was what a reason person of ordinary prudence would do
· However, culture can be indicative of prudence – R295 – customs are to be taken into an account, but are not controlling if not prudent 
· What if custom is higher than average reasonable person and you don’t follow it and you cause injury?
· Ex: when stores have a duty to clear the aisle, most stores do it every 30 min, Walmart does it every 5, one time they forget and someone gets hurt
· Walmart did not establish their own standards of care – they’re not liable – it was a subjective standard they were using rather than the objective one
· Ordinary Reasonable Person Standard can vary from community to community however
· Emergency
· A question of how a Reasonable Person of Ordinary Prudence would act in an emergency

· We don’t hold one in an emergency to the same circumstances of mature judgment (Cordas v. Peerless Transportation Co.)
· However you can be in an emergency and still not meet the standard of a reasonable person

· If the emergency is created by negligence – it doesn’t apply

· Disability Reasonable Prudent Person Standard

· A question of what a reasonable prudent with this disability would do – it’s another circumstance to take into account when judging RPP (Roberts v. State of Louisiana)
· It’s not fair to hold someone to a standard they can’t reach

· Mental illness 

· If you have previous knowledge of delusions, you’re liable, but if couldn’t foresee it then not liable – another circumstance to take into account

· Analogized in Breunig as like a heart attack or seizure – beyond control

· Policies for assessing liabilities with mental illness

· As between 2 innocents then should be one at fault

· Estate w/ mental illness has an interest to watch out for them

· Fear of false claims to avoid liability

· Avoids administrative problems with courts and juries determining scope of mental illness

· If real world needs to follow rules of law, forces a person to pay if they want to live in the real world
· Standards of Care
· RPP test, in like or same circumstances

· Amount of care that will satisfy that standard will vary depending on circumstances

· Some knowledge RPP has can vary from community to community, duty to find out what the standard is 

· Emergency not of D’s making is a circumstance to take into account 

· Same with physical illness or handicap or mental infirmity 

· Though mental infirmity does not relieve act of reliability for conduct which does not conform to standard of RPP under circumstances

Professional Standards of Care
· The knowledge, training, and skill (or ability and competence) of an ordinary member of that profession
· Residents are held to the same standard as full physicians

· Importantly, ORDINARY not average, which would mean half of people don’t apply
· Though the law imposes a duty so a contract with a professional does not need to state the duty, a guarantee is enforceable
· Should not use the training and knowledge of the individual, but of an ordinary member of the profession as an objective minimum standard of care (Heath v. Swift Wings)
· Expert Testimony

· A lay jury doesn’t know what an ordinary professional would do, so Plaintiff must offer expert testimony to explain it

Malpractice 

·  The form of negligence under professional care
· A contract is entering the fold – the patient/client has asked for something – and the duty arises out of that contract

· Breach, causation, damages

· Not the same as normal contract breach because the damages are very different and has a different statute of limitations

· Almost always requires expert testimony to explain technical concepts/situations to lay people jury 

· You need evidence 

· In legal malpractice, you have to show you would’ve won the case but for

· Clergy and Teachers are not considered under malpractice

· It is not malpractice to fail to advocate or anticipate a substantial change in law requiring overruling of controlling precedent

· If there is room for different opinions, best judgment even if wrong isn’t necessarily malpractice
· Informed Consent – prima facie case for Malpractice
· Patient must be informed of all material risks for consent

· 1) Dr. must inform of any material risk and didn’t, 2) if there was adequate disclosure there would’ve been no consent, 3) the undisclosed adverse consequences occured

· Causation: 
· If would’ve done surgery anyway, not liable 

· Jury can choose not to believe P that they would’ve not done surgery

· Two standards

· What a reasonable physician would disclose

· What a reasonable patient would want to know

· California is a reasonable patient state

· Materiality depends on severity

· Conflict of interests must be revealed for a patient to give informed consent
· Defenses:

· When patient can’t give consent – emergency, unconscious

· Risks are inherent to the situation – should’ve known

· Full disclosure detrimental to best interests 

· Puts burden on doctor – must establish why

· Certificate of merit is needed in CA for medical malpractice suits to go foreward

· Due Care

· Mechanical rather than discretionary 

· EX: Lawyer failing to file suit before statute of limitations 

· Locality

· “Similar community in similar circumstances” 

· Question of if there should be a statewide standard, local standard, national standard, etc.

· Many local standards are from a time before national/state qualifications

· Incentivizes rural area to not try hard or get necessary training

· HYPOS

· HYPO: P goes to D at D’s hospital where there is no Imaging Machine. Other hospital in the city does have one. D is not able to screen for disease which P had, P was diagnosed later in stage of disease. Malpractice?
· It is not malpractice for D’s hospital not to have the machine, but if a RPP doctor would have known about the machine and known it was necessary, then they should have referred P to the other hospital – malpractice for not making the referral

· HYPO: Attorney tells client sincerely good chance of prevailing in a trial, and then loses. Other lawyer looks at the case and says this case was awful, no chance of winning – malpractice?

· No – Judgment rule – if you make an error in judgment – not in research or Practice – then can’t be penalized for guessing wrong

· HYPO: Same case but no access to LX or WL which would’ve told attorney law

· Minimum standard of research is expected, which did not happen here

· HYPO: Wrongful termination action – attorney says turn down offer to skyrocket damages, client goes bankrupt – malpractice?

· Because attorneys charge by % of commissions, it’s malpractice

· Attorney needed to disclose financial interest in the damages – a potential conflict of interest between attorney and client

· HYPO: Lawyer disclosing potential drinking problem
· Court says yes, you do have to disclose it – it’s a material risk and a personal drinking problem

· But another time they said don’t have to disclose cocaine problem

· HYPO: Lucas v. Ham 

· Attorney drawing a will for Beneficiaries 1 + 2, but messed up and prevented Bs from getting will when client died

· The client is dead – is there a duty to beneficiaries?

· General negligence – you owe a duty of care to whomever your conduct puts at risk

· HYPO: Doc says hep is not transmittable after 6 weeks, meant 6 months, husband of patient got infected

· Doctor owes a duty of case to anyone who is sexually intimate with patient

· “If I do a negligent job, who am I foreseeably going to injure?”

· Cases: Heath v. Swift Wings Inc., Morrison v. MacNamara, Moore v. Regents of University of California, Scott v. Bradford
Liability of a Child
· Restatement

· If the actor is a child, the standard of conduct is that of a reasonable person of like age, intelligence, and experience under like circumstances
· Unless doing an adult activity
· Typically look at a reasonably careful child of the same age and experience would exercise

· Some courts just look at the age – but it’s hard to apply an objective standard

· How do you establish maturity and eperiences?
· Doing an adult activity 

· Something such as cars, snowmobiles, etc –

· Also called a “dangerous activity” though that term is more subjective

· Greater amount of care is required from child than normally

· Protects society from dangerous activities
· Who decides if it’s an adult activity or not?

· Question of if duty exists and what it is – question of law for the judge
· HYPOS
· Driving a golf cart?
· Not an adult/dangerous activity – but is this arbitrary?
· Cases

· Vaughan v. Menlove, Delair v. McAdoo, Cordas v. Peerless Transportation Co., Roberts v. State of Louisiana, Breunig v. American Family Ins. Co
Hypos
· HYPO

· Park car on street near woman and child, go inside, come back out and woman is gone, pull away in car with a bump and realize child was under the car
· How reasonable is it to need to check the car?

· Maybe if it had happened before, otherwise it wasn’t what a reasonable person would have done 
· HYPO

· Smart car costs $3,000, crumbles more easily than $20,000 car – is it negligent not to replace smart car parts with better more expensive parts?
· No – they’re making a car that costs $3,000

· HYPO

· How does a bank prepare to not be negligent with robberies at their ATMs?

· Find out how and where robberies are taking place

· If there are no robberies in Brentwood, then there’s no problem there

· What kinds of burdens would a bank face?

· Hiring security – that is not necessarily a reasonable burden

· Lights, cameras, plastic shields

· Safe harbor

· Legislative – a statute saying what a business needs to do to be immune from liability 

· HYPO

· Seattle ophthalmology standard set – glaucoma testing after 40, 38 year old woman ends up getting glaucoma
· Court said – not for a group to decide reasonable standard, it’s for the court to decide

· Their standard would be evidence but so is SF’s 35 year old standard

· HYPO: Posas v. Horton

· D stops car to avoid hitting pedestrian, P hits D but claims D was not driving with RPP with its stop


· It was an emergency, and D acted as a RPP in light of the emergency 

Negligence Per Se - Criminal Statute Liability
· A statute can decide a duty of care (Osborne v. McMasters)
· It’s a question for the jury if violated the statute, but not if a RPP would’ve done something different
· A failure to perform that duty is then negligence
· When a judge determines a statute applies to the facts, an unexcused violation is negligence per se, declared by court not left to jury
· A statute that provides for a criminal proceeding only does not create a civil liability
· Suit for damages is based on theories that there is a common law tort
· If there is it formulates a standard of conduct that the court adopts to determine the liability – but the tort must exist
· If P is not permitted to use statute to prove standard of conduct, then default to RPP 
· There still needs to be a duty in either case, and be a member of a protected class
· What has to happen before a criminal statute becomes the standard?
· 1) When violation results in injury to member of the protected class
· 2) and is the kind of injury the statute was enacted to prevent
· 3) Appropriateness of the standard as a measure of civil litigation
· Really up to the judge
· Ex: Stachniewicz v. Mar-Com Corp – Look at the purpose for which the statute was designed
· EX: Perry v. SN and SN – it was not appropriate – there was no notice, it was vague in terms of what was expected, and there was disproportionate liability – can’t apply that crim statute to torn law (and invent a new tort law essentially)
· Approaches to actionable statutory violations 
· You owe a duty to anyone while driving that you put at risk and a judge decides who falls under that category, if someone does now up to Jury to decide RPP
· Judge can take the standard from a crim law statute and give it to the jury as a RPP standard 
· In other words “RPP would have done this by statute, did D did that?”
· If you did owe a duty of care, but not in the text of the statute, the standard is back to RPP
· For instance, if there is no law against texting while drive, but you text while drive, a question of RPP
· A statute can create negligence where otherwise there might not have been any (Martin v. Herzog)
· But jury can decide if it caused the accident or not 
· Three Views of Negligence Per Se
· Unexcused violation of an applicable statute
· Jury directed to find breach of RPP
· if you find there was a crime statute to be borrowed, then presumption of negligence
· Can be rebutted by evidence to the contrary 
· Violation is only evidence of a breach and jury can accept or reject it
· HYPOS
· HYPO: Mislabeled medicine as poison, and instead of taking it P threw it away and it killed a plant – is the clerk still liable?
· What requisite has to be established?
· The person is in the class under the statute, which the plant is not
· HYPO: OSHA violation causing injury – reg says use 2 hands when using machine, employee only used one, supervisor ended up getting hurt by splinter
· Is the supervisor from a protected class? Arguable either way
· HYPO – Driver without a license
· Negligence from the statute – but the question is is the injury the kind the statute was enacted to prevent? If Driver had expired license for only two days, probably not, the lack of license isn’t the cause of accident
· HYPO – guy practicing medicine not licensed as a doctor
· Performed surgery well but complications resulted in harm, but was within standard of a professional
· Probably not negligence per se – it’s not the type of injury designed to prevent
· Defenses
· R288

· 1) An excused violation isn’t negligence
· Unless otherwise stated, these are excuses
· Incapacity, neither knows or should know of compliance, unable after reasonable diligence to comply, emergency, complaice would = greater risk of harm
· HYPOS
· HYPO – Statute says must walk on sidewalk facing traffic, icy slippery and snowy, only the opposite one is walkable, P walking path w/ back to traffic, D not cleaned off windshield, D claimed P contributing negligence per se
· No, as following the statute would’ve put in more danger
· HYPO: Can you say I complied with the statute so can’t be negligent?
· Compliance is evidence of non-negligence but does not preclude negligence by failing to adapt further
· Cases
· Osborne v. McMasters, Stachniewicz, Perry, Martin v. Herzog
Slip and Fall Cases
· Liability

· D is liable if:

· A) Has knowledge of dangerous condition and did not take reasomnable steps to reduce risk

· B) Had constructive knowledge about it and did not take reasonable steps to reduce risk
· CK = knowledge it should have obtained by operating RPP which is prudent by circumstantial evidence

· Circumstantial Evidence

· Inference from facts – the banana peel

· One fact from which you make an inference about something 

· EX – Goddard v. Boston – banana peel
· Trying to prove that D should’ve acted before P fell – Standard of care required maintenance of the area
· The banana peel does not prove there any length of time, so no negligence

· Failed at burden of evidence (B) never got to burden of proof

· EX – Anjou v. Boston

· In this case the banana peel was black and gross – been there a long time – can infer it was negligently not cleaned up
· EX – Joyce 
· Why was state of banana not enough? The store was dirty – could’ve been dropped thirty seconds ago – circumstances affect inferences we draw

· EX – Ortega v. Kmart
· P did have a procedure for keeping store clean, but had no records to prove they did so 
· EX – Jasko

· Slipped on piece of pizza on terrazzo floor

· D’s method of selling the pizza contributed – it wasn’t what a RPP would do

· EX – HE Butts

· Procedures were reasonable, and still slipped, therefore not negligent

· Direct evidence

· Don’t have to make an inference, like eye-witness testimony

· Often thought to be better than circumstantial evidence, but not always

· Plaintiff’s Burden

· A) Burden to plead cause of action
· If case failed this should not be in the legal system

· B) come forward with enough evidence to find tort occurred

· If case failed should not go to jury

· Before trial = summary judgemen 

· C) burden of proof
· Fail burden of proof = judgment for D

· HYPOS

· HYPOS: 9 y/o Johnny
· Cookie crumbs = eyewitness/direct 

· Cookie crumbs raiding cookie jar – circumstantial

· HYPOS: Girl on school bus

· One way street, bus braked, car hit it, she hit her head on metal seat back and remembers nothing else

· She says slamming on breaks= circumstantial evidence to negligence

· Saying either driver was inattentive or speeding

· No showing of any conduct which would support inference of negligence

· What evidence would? Skid marks

· Cases

· Goddard v. Boston & Maine RR Co, Anjou v. Boston, Joyce v. Great Atlantic Pacific Tea Co., Ortega v. Kmart Corp, Jasko
In Res Ipsa Loquitur
· Causation is inferred

· A RPP would find that it’s a breach of duty and it’s the defendat 
· There is less than CE – no evidence other than the situation

· Byrne v. Boadle – the barrel falling on a man’s head because the accident itself is a fact of negligence

· Elements (R 328)
· King of harm which usually doesn’t occur in absence of negligence

· Other responsible causes including conduct by the plaintiff are sufficiently eliminated

· Cruz v. Daimler – owned car for years, other causes possible

· R 17 – evidence about other possible causes

· Have to show evidence that nothing in the time of owning caused the malfunction – ie nothing p did caused it

· Negligence in the scope of duty D owed to P

· Used to require pure control – Larson v. St. Francis Hotel

· Different ways to apply res ipsa

· Inference of negligence but it doesn’t require the jury to find it

· PResumpption of negligence that D must rebut or lose

· Shift burden to D and must provewasn’t them

· Proving a trespasser pushed a barrel instead of the flour employees
· Very common in car crashes
· With two cars, there’s dispute about whose negligence

· Sometimes stated as a response to D’s superior knowledge
· Multiple people in a limited cause – Ybarra v. Spangered
· Sponge left inside defendant while unconscious during surgery, tries to use res ipsa – this is something that would not have occurred in absence of negligence, and was under duty of D to P, however no way to prove who left the sponge
· Answer is to the shift burden of proof to the defendant – either identify who did it or you’re all guilty

· Expert witness testimony to show does not ordinarily occur w/o negligence 

· HYPOS

· HYPO: Krimit v. Dept Fish & Game

· Helicopter, F&G guy had a clipboard above a wildfire. Leaves clipboard by open door, then helicopter went down – evidence showed clip hit rotom and that’s why they crashed

· Wanted to use res ipsa but

· No one saw him leave it there, only that he had a clip board

· Thus changed law from exclusive control to rational causal/elimination of other causes

· HYPO: Smith v. Superior Court

· Rims fell off car while driving, installed by the dealership

· D said wanted test what happened, then destroyed car/ability to find evidence

· Not res ipsa – this usually doesn’t happen it’s true, but author causes weren’t eliminated, P had car for 3 months – anything could’ve happened

· But, because D wiped out change to prove reg neg – spoliation

· Invented new tort – new way to sue D since they wiped out evidence

· However, so many times a lawyer accidentally threw away evidence, there is no more spoliation in CA, Jury just told inference that destroyed is harmful

· Negligence per se v. Res Ipsa 

· NPS = violation of a statute and a shortcut to standard of what a RPP would do

· Still have to decide if it’s negligence and liable, which a Judge does by a 3 part test while a jury determines if statute what violated
· Res Ipsa Loquitur

· Accident itself is circumstantial evidence of a breah

· No statute involved, just the fact of the accident

· If applicable P gets to jury w/o more evidence

· Cases

· Byrne v. Boadle, Sullivan v. Crabtree, Cruz v. Daimler, 
Cause of Injury

· Negligence must have caused the harm for there to be liability

· R 26

· “But for” standard of factual cause  - the standard for factual causation in this is familiarly referred to as a “but for” test

· An act is a factual cause of an outcome if, in the absence of the act, the outcome would not have happened

· Perkins – the train was negligent in driving too fast, but the train’s negligence did not cause the accident, therefore did not collect

· P had no expert to prove their side 

· Burden of proof is on the Plaintiff, D just puts up a defense

· Ultimately can’t have liability without fault

· P is only proving it is more probable than not an event was caused by D’s negligence
· R 433

· Fact of causation is incapable of math broo but if matter or ordinary experience a particular act or omission may be expected to cause a result, and happened, justified causal relationship exists
· Need 51%

· Kramer  Service Inc v. Wilkins – a 1/100chance cuts caused by cancer means not 51%, means no causation 

· Can also be negligence significantly increased chance of injured -argued led to injury
· Reynolds v. Texas Pac. Ry Co. – woman tripped on stairs, said negligence w/ no handrails and lights, Texas Pc said could’ve tripped anyway but court ruled they were liable for significantly contributing 
· Speculation doesn’t provide defense – without proof isn’t enough to break or create causation

· If there is no warning, but you failed to read anyway, negligence is not the cause of injury
· There is no but for cause here
· Note 8 pg 295/293 (?)
· EX – handrail as a but for cause – though plaintiff can’t remember why she fell, she knows she wouldn’t have fallen if there had been one, so it’s the cause of  the harm – but for a handrail
· Not enough that a plaintiff’s expert testifies that medical malpractice increased the risk of harm – but establish probably caused the injury
· D can use “possible” however – they’re not proving anything, it only matters that their likelihood is more than P’s

· HYPOS

· HYPO: P went to doctor pregnant, doctor didn’t ask if she was pregnant, got an x-ray which killed fetus in utero – breach of duty of care?

· P didn’t know she was pregnant – no but for cause, we don’t know what she would’ve said 
· HYPO: Jordan v. Jordan

· W backed out of driveway w/o looking behind her and hit her husband who sued

· But for wife not looking? No, because he was bending ndown – so yes negligence, but no it didn’t cause injury, thus no but for cause/no negligence

· HYPO – no life guard at a party and drowning

· Can’t say certainly would have saved kid, but very likely could’ve

· HYPO – school shooting being blamed on video games

· No causation – no “but for”

· Cases

· Perkins, Reynolds v. Pac Rye Co., Gentry v. Douglas, Kramer v. Wilkins
Lost Chance Theory
· Causation issue – but for the doctor’s negligence, P would’ve received treatment w/ 33% change of recovery

· What do we do w/ 33%? Does this require a change to the rules?

· Approaches
· Substantial Factor
· Were D’s actions a substantial factor in causing the injury? You get everything if you satisfy causation

· Los Chance Theory

· Prove more than 51%% that there was a 33% lost chance

· If you win you get 33% of damages

· Plead in specificity, expert consultation

· Deny recovery upholding traditional but for cause 

· Need 51% chance 

· 1) Permits patient to recover as long as the lost change was a substantial factor in producing harm
· 2) Injury is the loss of opportunity for better outcome

· Damages = proportion of full amount

· 3) Many require traditional causation element

· HYPOS
· HYPO – Farmer hears about vaccine stops 1/50 cow abortions, manufacturer claims vaccine drops to 1/500 (lies – admits negligence)
· Only product around that claims to reduce abortion rate
· Farmer seeks damages for cows – would’ve gotten if worked
· Yes, damages for vaccine – misrepresentation is vaccine damage is vaccine $, but did not cause cows that would’ve have been born
· No but for – this is normal state of things
· HYPO – Big Blue Bus
· Car swiped unseen, but must’ve been by bus, BBB owns 80% of busses that go down that street
· 80% likelihood caused damages?
· No. Have not established breach of the duty using causation language to prove breach of duty – but there’s no evidence of breach of care and can’t use statistics to establish it
· This means no proof it was BBB and statistics are not proof 
· HYPO – 60% of dog bites come from Doberman, dog bite from unseen dog, sue local Doberman?
· Can’t sue a random Doberman – no proof again
· Cases
· Smith v. Providence Health Services

Indivisible Injury With Joint Causation – Joint and Severally
· R433 Slide

· When tortious acts of 2 or more wrongdoers join to produce an indivisible injury that can’t be apportioned evenly, then all held jointly liable for entire damages and P may proceed to judgment against any separately or all

· They are both the “but for” cause
· They are both the “but for” cause and both jointly liable for entire damages 
· P may proceed to judgment against any separately or all of them 
· EX – Hill v. Edmonds – truck and driver both negligent, both but for 
· Damages
· Let’s say $50k damage of J&S liability, now what?
· P gets to decide who they want the money from, but can’t exceed what their damages are
· Allows P to maximized their recovery from most money, and makes sure P is taken care of 
· What if all 50k from one party? Then that D probably sues the other D to cover it 
· Why is it okay for D to bear that $ risk in following suit?
· D is a wrongdoer, prioritizing injured 
· HYPOS
· HYPO – A+B crash cars, then C hits them, and D dies – who is liable?

· If injury is from both collisions, al l3, if first collision only, burden of proof to A+B, if neither can meet it, they’re both liable
· HYPO – Bik 1 + 2 down road pass too close to P, at some moment B1 broke arm and B2 broke leg – who’s liable to what?
· B is liable for damages to arm, B2 is liable for damages to leg

· Separate injuries by multiple defendants – not J&S

· This is several liability

· HYPO – D1 hits deer and leaves negligently in road, D2 negligently runs over and loses control, injuring passenger

· JS liable because but for negligence no indivisible injury
· HYPO – Driver in car accident negligently caused by D1 injured for $30k, 1 week later in second car accident negligently caused by D2, if not already injured by first accident would not be injured in second but is for $50k

· D2 is only liable for $50k, and D1 liable for all $80k
· Take the plaintiff as you find them

· D2 is still but for cause of accident, so still liable for damage from that

· D1 but for cause of both injuries, so liable for both

· Basically the $50 can be split as the P likes
· Cases

· Hill v. Edmonds

· Several Liability

· Each D liable for only their share of the damage

· Would retain “but for” except in conditions/situations in which two or more actively operating forces, for only one of which D was responsible, combine to bring about the harm

Substantial Factor Liability

· R432(2)

· If two forces are actively operating one because of actor’s negligence other not for misconduct and each of itself is sufficient to bring about harm to another, actor’s negligence may be found to be a substantial factor in bringing it about
· EX – Anderson v. Minneapolis P.S. 

· Two fires with two sources, only one we know – can’t really know for sure “which fire” burned down P’s house, each would have burned it down without the other, so there is no but for cause
· Different from Hill – hill is “but for” both, Anderson is no but for

· Since there is no but for cause, instead look at if D was a substantial factor in damage, then liable

· HYPOS

· HYPO - Big fire going on, smoke a cigarette and toss match into fire

· This is not a substantial factor, not liable

· HYPO – D1 nearly poisons P’s tea. Before P drinks, D2 shoots him

· Injury was a gunshot wound, therefore poison is not a substantial factor

· “Preemptive cause” D is off the hook as caused no damage

· HYPO – Dillon v. State $ Gas Electric co

· P was negligently on a bridge, fell, would surely have died from fall but grabbed electric wire that was negligently not insulated, so died from that before hit the ground

· P in going on bridge was entitled to no protection from D to keep from falling. If but for wire, he would’ve been killed, so not deprived of life

· However if electrocution more painful may get something for that

· EX – Anderson v. Minneapolis
Alternative Liability
· When tortious act of 1 or more actors but injury only caused by 1 and can’t tell which, burden is upon Ds to prove who, otherwise JS
· Situation of burden shifting to the defendants to prove it wasn’t them individually, and if can’t prove that then JS liability
· EX – Summers v. Tice

· D1 + D2 hunting w/ P, both shot at a bird, and P was shot but cannot tell by who

· P would have to pick a D and prove substantial factor, but can’t do that, and it’s not an indivisible injury because clearly only by 1 D (1 bullet) 
· Thus, burden shifted to Ds to prove it was not them 

· It’s not fair to make the plaintiff figure it out when they were the wronged party
· Cases

· Summers v. Tice

Market Share Liability
· DES Cases

· Get certain % of market share representatives as Ds, burden shifts to them to prove it wasn’t their pill, if not they pay their market share % of damages

· How do you prove it wasn’t you?

· Color, area of sale, time period, etc.
· Established by Sindell v. Abbott Laboratories

· Causation problem – can’t prove who made the pill, it’s not indivisible but it’s not completely alternative liability either
· Nor is it Joint Enterprise liability which needs a small industry all operating and contributing to specific standards

· 5 different ways of handling it by state

· California requires P bring forth D’s representing a substantial share of the market

· D is dismissed if Prove did not manufacture drug taken by P’s mother

· Liable for portions of market share

· New York each D is severally liable for national market share

· WA/FL – only have to sue 1 defendant and that D must pull in others and all have to pay equal share

· WI sue one and severally liable to amount of risk 

· Decide how many fall before court, what P must prove, whether D can avoid liability by proving not their pill, who absorbs Ds not present, how share liability and relevant market 

· What are the practical problems?

· I paying sharers add up to 90%, then P can only recover 90% of damages

· What market share? Nationally? State? City?
· What if court doesn’t have jurisdiction over a manufacturer, is this fair to P?

· Other uses of market share liability 

· Asbestos exposure 

· To support a reasonable inference of substantial causation from circumstantial evidence, there must be evidence of exposure to a specific product on a regular basis over extended period fo time, in proximity to where P actually worked

· Blood clot, ground water contamination, lead poisoning by paint manufacturer

· Could be big tobacco or pesticides one day

· 17 states have explicitly rejected market share liability

· Legislature has overruled Thomas v. Mallet to return tort law to historical roots 

· Cases

· Sindell v. Abbot Laboratories 

Proximate Cause
· R29 – an actor’s liability is limited to those harms that result from risks that made actor’s conduct tortious
· Proximate = legal determination of liability once cause in fact is proved 

· Can cut off liability where there is cause in fact

· Foreseeability Theory 

· The area within which liability is imposed is that which is within the circle of reasonable foreseeability

· Consequences which follow in unbroken sequence without an intervening efficient cause from the original act were natural and proximate

· 1) Type of injury, 2) Magnitude/Extent of Injury, 3) Manner, 4) Person (danger zone)

· EX – Polemis

· Knocking board over causing damage was foreseeable

· Direct Causation theory – fire caused directly by falling off the plank

· Was it in a reasonable sense foreseeable?

· Damage it causes is not expected type is immaterial, as still expected damage from falling and it resulted from negligent act

· Unbroken sequence w/ intervening sufficient cause

· There was an intervening act – petrol – but didn’t break causation

· Can’t be too many other things needed for accident to happen – intervening causes

· Sometimes superseding and break chain

· Intervening causes

· 1) Independently of negligent act 2) Voluntary human act or episodic natural event 3) that are necessary for the original act to cause injury

· So test is whether there is a direct line between the negligent act and the injury w/o too many intervening causes

· Are forces of nature always superseding events?

· Depends on what it is and the situation – example of lightning rods

· How foreseeable is it – an earthquake in CA

· EX – Ryan v. NY Central R.R.

· Breach – but for cause of burning house, negligence in duty to maintain

· Why not liable?

· Destruction of building was not a natural and expected result – yes original building, no house 130 ft away
· Accidental circumstances – atmosphere, wind, conditions of house all had to contribute

· Foreseeability

· This is a possible, not infrequent, nevertheless still had too many ICs in play – break chain

· This theory has basically been abandoned

· Risk Theory

· Central to limitation on liability is the idea that an actor should only be held liable for harm that was among potential harms – risks – that made actors conduct tortious

· R29

· If the type of harm that occurs is within the scope of risk the D liable for all harm caused, regardless of extent

· To apply this rule requires consideration, at an appropriate level of generality, of:
· 1) The risks that made actor’s conduct tortious

· 2) Whether the harm for which recovery is sought was a result of any other actions 

· The standard imposed by this section is often referred to as the requirement that the harm be “within the scope of the risk” or some similar phrase, for liability to be imposed. For the sake of convenience, this limitation on liability is referred to in the remainder of this chapter as the “risk standard”
· The type of harm can be described at varying levels of generality. It can also be described by including some degree of detail about how the harm occurred. In many cases the risk of harm might have been described generally as a risk of personal injury… No rule can be provided about the appropriate level of generality or specificity to employ in characterizing the type of harm for purposes of this section
· EX – Wagonmound

· Oil spill was negligent and created risks 
· Lack of foreseeability – couldn’t foresee type of injury resulting
· Risk Theory – what we expected was property damage to the dock, and that’s what we got
· The question is where is the risk – the type of harm can be described at varying levels of generality 

· Underlying conditions

· This is a question of extent, not of type of injury

· Under risk theory should not break causation chain – still liability even if extent is greater

· Take the plaintiff as you found them – Plaintiff can recover from injury that aggravates an underlying condition 

· That’s the risk you take when interacting with people

· EX – Bartolone v. Jecklin
· Comparison

· Basically any proximate cause/scope of liability will come out the same 

· Risk theory is just avoiding sounding subjective – what would RPP foresee

· The difference is how to phrase

· Foreseeability

· What made injury unforeseeable is the extent, however extent being unforeseeable does not break chain of causation

· Risk Theory

· What made unforeseeable is extent. A risk allocated is that will injure someone w/ pre-existing condition for greater extent.

· Palsgraff
· Proximate Cause was defined as foreseeable, expected, but did not say proximate

· Cordozo believed proximate causes all about duty
· Breached duty to the man running, not to P, therefore no proximate cause/liability 

· Believed cause was irrelevant, all about duty and who owe a duty to a changing circle of people

· Justice Andrews dissents

· Everyone owes to world at large a duty to refrain from injuring them
· But for cause, natural and continuous sequence, direct causation

· Comes down to the sense of the court and somewhere we draw a line so don’t say it’s about duty – you owe a duty to anyone you hurt – it’s a question of liability

· What could she have sued the railway on?

· JC duty idea – owe a duty to all passengers and should’ve secured the weight machine better to not fall on her

· HYPOS

· HYPO – Doughty v. Turner M’fg. Co.

· Company used vats of 800 degree liquid and usually covered with cement

· Worker negligently knocked cover into the liquid

· Could foresee a splash of the liquid creating burns

· Two minutes later chemical transformation exploded vat and burned people

· Liability?

· You can make a case it’s not the type of injury you’d expect 

· Court agrees – says too different from a splash

· Can say expect personal injury and got it, but foreseeability theory doesn’t allow that broad
· It’s a different type of injury so no liability, no proximate cause

· HYPO- Richard hunter stops at a friend’s house

· F’s daughter is 9 y/o, R hands gun to her – neither heavy or unwieldy – she drops it and breaks her toe
· Not Liability if it’s not the harm you expect from his negligence even tho it was a factual cause

· Daughter drops gun on father breaking his foot

· Same answer

· K drops gun on box of crystal, destroys crystal and also shoots F

· Intervening causes not relevant in risk

· Liable for shot, not for breaking figurines – shot was foreseeable

· Sort of a common sense boundary 

· HYPO – Chef in commercial kitchen puts poison next to salt and pepper near stove and overheated can explodes and injures someone
· No liability – not the type of injury you’d expect

· Case cited favorably by Restatement
· HYPO – Passenger train

· Goes in circle, 180 degrees where it entered is another train stuck, engineer applied breaks and didn’t think it would work so jumped out, train ended up going backwards and hitting the other train anyway
· Liability – still hit the train even if in an odd way

· HYPO – Four municipal workers went on break and left manhole uncovered
· 2 boys went to investigate, went down with lantern, came out and knocked lantern, fire started which sucked one boy into the hole and killed him

· Liability – the risk of someone falling into the hole
· Foreseeable injury in unforeseeable manner – it didn’t break the causation chain

· HYPO – Ventricelley v. Kinney System Rent a Car

· Rented car, trunk defective,  company failed to repair

· Took it to parking lot to try and fix, second D backed into him

· Majority said not foreseeable -in a safe place, not a normal risk from broken trunk in a parking lot – but could go either way

· HYPO – Pet Smart sold hamster w/ virus that can spread to humans, no warning
· Normally, at worst a human gets flu-like symptoms

· Owner had no symptoms, died in hospital and organs donated with disease as hospital didn’t test for them

· All organ recipients died

· Is this foreseeable?

· Petsmart created a risk of human transferring diseases – anyone can be an organ donor at any time, or be immune suppressant themselves

· HYPO – Weirum v. RKO Gen

· Promotion – first to locate Don Steele car and answer Q gets a prize
· Market share of 48% of teens in the area listening in

· Two teen drivers followed car determined to win, when location given out began speeding and killed pedestrian

· RKO argues driver superseding cause – criminal act
· intervening – encouraging “fast” driving, teen market means less rational 

· SC rules jury entitled to find either way

· Criminal Behavior

· No longer interrupts cause, can be D’s duty to protect against criminal behavior 

· Breach if D’s act defeats protection that P has created

· A carrier is liable if it had reason to know of risk to P’s safety

· Crime as a superseding factor

· EX – Watson v. Kentucky & Indiana Bridge
· Negligently spilled gas onto the street

· Duerr struck a match, explosion, conflicting evidence on negligence or intentionally

· If he was negligent = intervening act should reasonably expect might light a match

· If he was criminal = superseding = can’t be held liable, can’t foresee terrible intentional destruction
· Crime no longer a superseding fact

· EX – Klein v. 1500 Massachusetts Ave

· P assaulted in lobby of building with no protections in place

· Landlord is the only one with the power to protect tenants 

· Still has a duty even if did not injury causing act

· Negligently didn’t guard doors, but can you foresee crime?

· Yes – assaults are a foreseeable consequences of not locking doors, brought up by previous assaults

· General awareness of bad people in c society is insufficient to establish foreseeability

· Where no statute is involved some courts decline liability 
· R19 Recognizing liability doesn’t diminish liability of the second actor – can be sued separately 

· HYPOS

· HYPO: Gun show not guarding guns, guns stolen but they buy ammo

· Shoot P w/ stolen gun and bought ammo

· Superseding? No – what else are guns for? Foreseeable

· What if it’s a robbery? Could go either way

· HYPO: Collins v. Scenic Homes

· Violation of statute saying architect not licensed, violation of statute hiring unlicensed architect

· Owner hired unlicensed, got inadequate fire safety precautions – no sprinklers, windows too small

· Arson happens – superseding?

· Foreseeable risk of unlicensed architect, any fire could’ve done this without crime
· Rescue Doctrine
· If rescuer was injured rescuing can sue for that harm from negligence 
· Can’t say it’s unforeseeable a rescuer would come – “danger invites rescue”

· Also can’t say rescuer took risk themselves

· Elements:

· 1) D negligent to person rescued and rescuer is injured by this

· 2) Peril apparent and imminent
· 3) Would appear as peril to a RPP

· 4) Rescuer acted w/ reasonable care

· Rescuer can be wrong about a negligently caused accident – has to be negligent but can be wrong about requiring rescue

· Tortfeaser owes rescuer a duty

· Limits – must be connected to person rescued

· Firefighter rule - Does not apply to people whose jobs are to 
· HYPOS

· Hypo – Surgeon commits malpractice on a victim of negligence caused by an auto accident

· Foreseeable, a doctor may commit malpractice and original actor is liable

· HYPO – ambulance gets into an accident?

· Original actor is liable until get to a place of safety 

· Social Host

· Kelly v. Gwinnel established that a host can have a duty of reasonable care to a guest concerning supplying with alcohol… but it’s unpopular and not followed in most states

· A bar does have a duty however – driving drunk is intervening for them, superseding for a social host

· Third Party Negligence Duties
· R37

· An actor ordinarily has a duty to exercise reasonable care when conduct creates a risk of physical harm

· A court may determine that affirmative duties provided in 38 and 44 are applicable

· Nonfeasance is sometimes actionable

· Commonwealth v. Peterson
· 2 standards in Virginia 

· Imminent probability of 3rd party act causing harm
· Currently occurring or about to occur

· For instance: Walmart owes to its shoppers

· Known or reasonably foreseeable if not imminent

· For regular special relationships

· Foreseeability determines which it falls under

· Depends on the nature of harm as well

· More foreseeable it is the more duty kicks in

· BPL analysis

· R40

· If it’s about warn or protect a broader term to allow flexibility based on the situation

· Aggravation of person in peril
· In situations of control/vulnerability social conduct may demand a duty

· A duty to not aggravate an injury if sole controller of the thing making the injury
· EX – LS Ayres v Hicks – boy caught finger in escalator, tho escalator operator not negligent, had a duty to prevent further aggravation by stopping escalator, as escalator was under his control

· R41
· A) Special relationship w/ other woes DORC to third parties w/ regard to risks posed by the other that arise w/n the scope of the relationship

· B) Special relationships that give rise to the duty provided in subsection a) include:

· Parent w/ dependant children

· Custodian/those in custody

· Employer/employee when employment facilitates the employees causing harm to TP

· Wife liable for Husband

· Foreseeability of the risk of harm based on constructive awareness of husband causing

· She was in a position with special reason to know – a marital relationship

· Position to know even if didn’t actually know – constructive knowledge was the key to foreseeability

· You must look at totality of circumstances to see what is reasonable

· If we think you have knowledge to prevent the harm you have a duty to do something

· Discharging of duty

· Confronted Husband, banned Children, warned their parents

· How easy is that to do under an abusive marriage? Burden may be very high

· Rowland Factors – look to when applying special duty

· Foreseeability of harm resulting from D’s act or inact
· Certainty that P suffered injury because of D

· Closeness of injury to P’s actions

· Moral blame for D’s conduct

· Policy of preventing future harm

· Burden on D and consequences of impending duty

· Availability, cost, prevalence of insurance 
· Psychologist Duty

· Until Tarasoff v. Regents special duty only applied to patient harming self or other patient
· Inability to be 100% in predictions not a defense, nor is confidentiality
· No privilege if think patient is going to harm someone – duty to protect

· Once therapist determines or should’ve determined patient foreseeably violent, must protect those at risk

· What about a lawyer?

· Lawyers aren’t really trained to know if serious or not – not the same duty necessarily

· R39
· When actor’s prime conduct even tho not tortious creates a continuing risk of physical harm of a type characteristic of the conduct the actor has a duty to exercise reasonable care to prevent or minimize the harm
· While playing golf Arnold has a duty to warn Jack who is at risk of being hit by a non-negligent ball

· Taking a friend to a game does not create risk of harm, but if you bump into them you owe them a duty

· R42

· Friend comes over and sees P is passed out, smells gas, takes outside to fix it

· Turns out needed epinephrine shot 

· Friend owed DORC – tried to help and made it worse

· R43

· R44Ac
· Actor who despite no duty takes charge of another who reasonably appears to be

· 1) Imperiled

· 2) Helpless and unable to protect self

· Has a duty of reasonable care when they are within actor’s care

· If you want to stop, can’t put him in a worse position than before.

· Cases:

· Polemis, Palsgraff, Bartolone, Wagonmound, Ryan, Derdiarian, Watson, Klein, Kelly, Commonwealth v Peters, LS Ayres, Tarasoff
Economic Harm
· Pecuniary or commercial loss that doesn’t arise from physical or emotional damages
· General rule that you don’t get economic loss in torts, but contracts
· Negligence still caused loss though – but no tort duty to guard against purely economic loss
· Primary Exception: When there is a special relationship
· Rowland factors – is it fair? Sum of aspects of relationship
· Limiting
· Have to place limits on it to specific groups of people or identifiable individuals, or else too broad and may be untenable
· EX – Dillon – auditor made error in auditing a public company, too many people would be able to recover in that case
· Cases:
· Southern California Gas Leak cases
Negligent Infliction of Emotional Distress

· Rule before Daley was impact rule – must be physical impact for P to have suffered ED (proof basically)
· Hedge against fraudulent claims – emotional results from physical impact is parasitic

· Problems with physical impact:

· It’s arbitrary – big amount of parasitic cases w/ small amount of impacts

· Where definite physical injury is produced, as a result of ED< can now recover
· Not from physical impact, but mental distress causing physical reactions

· Physical reactions: A nervous disorder, for instance, can count as a physical reaction – but will need testimony
· Has to be objectionably reasonable

· Third party v. direct claims
· Direct NIED – actor whose negligent conduct causes serious emotional harm to another is subject to liability if conduct
· A) places in danger of physical harm even if no harm results

· B) occurs in course of specified categories of activities, undertakings, or relationships in which negligent conduct is especially likely to cause serious emotional harm

· HYPOS

· HYPO: Auto accidental, awful, in front of hundreds of people

· If everyone there has physical impact, is the D liable to 1000s of people?

· Negligence needs to be to you in order to recover

· HYPO: R on flight and negligently loses altitude prepares for crash landing etc., Pilot regains control and no hysical harm but A experiences emotional harm – manifests in fear of flying
· Yes for R47 a) imminent fear, a manifestation of fear of flying is physical

· HYPO – negligently injures dog – sufficient for NIED?

· Not permitted for pets/objects

· HYPO – Cancerphobia

· Breathed fumes & worried about getting cancer

· Can’t recover – it’s not imminent, it’s “someday” I may get cancer – would work if more likely to get cancer than not is firm knowledge
· If does recover, entitle to medical monitoring costs for life

· Some infections work because create immediate harm – HIV
Third Party NIED

· For years had had “zone of danger” from Silzinoff – if you were in zone of danger then you can recover even if not against you 

· Dillon changed it to “foreseeability” – was that specific person’s ED foreseeable?

· If you hit a child with your car it’s foreseeable the mom is nearby and will suffer ED

· So now either you’re in zone, or it’s foreseeable outside of the zone

· But then no one could tell what “foreseeable” meant and it had biased implications EX – same sex relationship
· Thing says:

· 1) Closely related to injured victim (other standard: related by blood/marriage)

· Because both wordings were used, it has created much confusion, and different courts rule different ways

· 2) Present at scene and aware of cotemporaneous injury

· Present vs. perceived – one is based on constructive knowledge one actual knowledge

· 3) As a result suffers severe emotional distress

· Reaction beyond that which would be anticipated in a disinterested witness and which is not an abnormal response

· What type of distress does this mean?

· HYPO
· HYPO: Abusive mother sees child run over by driver vs. loving woman sees fiancé of 2 months run over by same driver

· Do you privilege “blood and marriage” or “closely related” 

· HYPO: Parents allow acquaintance to stay at their home, takes 14 y/o for a drive and molests her, she tells her parents after the fact – NIED?

· No recover – no sensory or contemporaneous observation

· HYPO: P was on Palm Springs tram, saw piece of car in front of him fall and crash into his car – killed man next to him, said suffered NIED
· Yes, believed of physical danger to himself

· HYPO: H convicted for voluntary manslaughter. Negligently defended by lawyer. Kids were 10, did not attend trial, later exonerated
· No recover for kids because no contemporaneous observance/awareness

DORC to Unborn Child

· Court says no wrongful death

· Statute says a decedent – must be born to be a decedent

· Denial reasons

· 1) No separate existence from mother, 2) causation is very difficult, 3) damages are speculative 

Wrongful Birth
· Mother’s claim – did not have the option to terminate the pregnancy 

· Recover for: emotional distress as well as medical expenses for child while minor

· HYPOS

· HYPO: Is botched vasectomy pregnancy wrongful birth?

· No, just medical malpractice

· Damages = cost of procedure to do right, emotional distress, but not raising a child (how do you speculate that?)

Wrong Life
· Baby’s right to nonexistence vs. existence with a physical disorder not caused by child

· Difficulty of saying “you have a right not to be born rather than exist as you are” 

· Problem with damages – how do you value nonexistence? How do you value a “normal” life?

· Very few jursidictions have granted it 
· HYPOS

· Doctor tells P that baby almost has congenital rubella, P aborts, doctor was life – what claim?

· Medical malpractice, but not for emotional distress of not having a child

· Child able to sue mother for FAS from her negligent drinking?

· No, currently value mother’s right to her body 

Owners and Occupiers

· Injury Off Premises

· Normally no duty for landowner in common law except for exceptions
· Trees

· Near a road/highway
· Alterations done to the land by owner

· Activities taking place on the land 

· Injury on Premises

· Common Law traditional way

· Trespasser – Someone on property w/o permission of owner

· Only duty to refrain from willful/wanton conduct towards a discovered trespasser, and no duty to discover them
· All trespassers put at risk from active operations on the property (baseball game)

· Frequent and anticipated trespassers

· Footpath rule – if well-recognized one, owe duty to trespassers on it even if undiscovered

· Where dangerous conditions exist – ie abutting a highway

· Licensee – Someone on property for social reasons

· Have a duty to warn of known dangers – all needed to fulfill duty
· Invitee – Someone on property for business reasons

· Economic benefits test – business of the owner

· Business invitee test – anyone who implicitly invited onto premises

· Duty to warn or protect for all risks known or unknown – general DORC basically, maintain a safe premises

· Rowland v. Christian

· New rule of instead of Trespasser v. Licensee v. Invitee, just use Rowland factor for anyone – more fair

· Landlord Liability

· Landlords have a duty to exercise ordinary care in maintenance of property

· Children as trespassers

· Owe a special duty of care to children regarding

· Dangerous instrumentality (machines)

· Attractive Nuisance

· Some things attract children, and have to do something to reduce risk

· Zinc Case – pond deep in property so kids didn’t trespass FOR it – not an attractive nuisance, must bring the children

· Govt Workers

· CL – licensee, warn of things you know about they don’t
· Rowland – everyone owed same duty of care

· No DORC to firefighters unless wanton conduct

· HYPOS
· HYPO – Owner owns 3 acres on Benedict Canyon, sees ridge hanging over road is unstable – a month later the ridge collapses on car causing damages

· Under Common Law no liability Has not altered property – it’s a normal condition

· Under Taylor – has duty when realized the ridge posed a risk so near the road – then question of if reasonable burden to fix
· HYPO – Homeowner built sports court which caused water to drain on neighbor’s property, didn’t do so pre-sports court – viable claim from owner?

· Artificial conditions – do owe a duty under Taylor

· HYPO – Don’t know window has a loose screw that causes injury, friend opens window and injury results

· Liable? No -what D has “reason to know” – requires actual knowledge, and had no reason to know, so no ability to warn

Wrongful Death and Survival Statutes
· Wrongful Death

· Used to be cause of action extinguished by death but changed with statutes

· Differs from many torts because it’s statutory 

· On behalf of certain designated beneficiaries  

· Spouse
· All states provide for spouse (not ex or fiance or CL marriage)

· Loss of Economic Benefit

· Up to Jury

· What if spouse doesn’t work out of the house? We have value in many things

· What if shared domestic chores? – Complicated

· Do we ask ho much deceased spent on self?

· Yeah if it’s a lot

· For how long? Same job? Had cancer?


· Fair play to add this 

· Loss of Consortium


· Economic value of “companionship”

· Lawyers have to suggest based on something – use experts

· Marital discord is relevant

· Loss of sexual relationship
· Domestic Partner

· Statutes passed in some JDs for same sex couples

· Child

· Most states allow but some say only if no surviving spouse

· Most states say no stepchildren

· 1960s held denying out of wedlock is a constitutional denial of equal protection but som-e states do still deny it

· Economic benefits – cost of raising
· Asks a lot of questions – college? Where? What type? Were parents working to get a beter job? Do we stop at age of majority? What are the terms of the will? 

· Loss of companionship 

· Parent

· Usually only if child dies w/o spouse or children – some states require to show financial dependence 

· Selders v. Armentout
· Allowed to look past economic benefit of children to loss of companionship and society
· Should we subtract the cost of raising children? Yeah sometimes
· Adult children

· How do you determine how much would support parents? What if there’s a rich child?

· Usually parents can recover for grief as a separate component 

· Next of kin

· Usually requires blood but some states say non-relatives

· However some say if you have no designated beneficiary the action fails

· Pecuniary loss usually determinedly trier of fact to determine $ contribution deceased would’ve made to designated beneficiary 

· Limits on things like “loss of companionship” – violates due process

· What proof is required for loss of companionship?

· Spouse = evidence of happiness/discord is admissible

· Personality of child submitted for evidence

· Sometimes “duties” of child measured verry seriously”

· Some states provide for “grief”

· Most statutes include cap on recovery

· Funeral and Burial expenses
· Survival Statutes
· Cause of action for personal injury survives death of the plaintiff or d or both

· Personal injury claim the person would’ve had if they’d survived

· But took a while due to a fear of double recovery

· Majority of survival statutes allow personal injury actions to survive

· Proper Party
· Generally brought by the executor of the estate

· If a will writes a spouse out, not the spouse

· Much broader than wrongful death – considered personal to the one who died because it’s their injury – to however far a state allows it
· Argument against survival stautes

· Results may be in winfall to distant relatives

· Only recourse for someone not named as beneficiary

· Defenses based on conduct or statutes of decedent
· Defenses if P had lived are still available

· Ones based on beneficiaries/heirs is bigger problem

· Debt must be paid off first

· Medical costs are only up til time of death because no future medical costs - dead
Hypos

· HYPO

· Decedent survives for a couple months. In will left all money to ACLU
· Both ACLU + spouse want the value of the lost wages – who recovers?

· You can’t make the D pay twice

· Usually look at total wages, jury looks at how much spent on family and divides accordingly – the wrongful death issues still come up

Contributory and Comparative Negligence

Doctrine of Avoidable Consequence

· Mitigate damages where you can

· Failure to undergo surgery a reasonable person would undergo can limit lost wages and p&s

· No recover

· Full Recover

· Comparative fault 

Contributory Negligence

· If P is contributorily negligent, breached duty to self and denied recover

· Butterfield v. Forrester

· Rationale to make Ps more careful, w/o a denial of recover P gets a windfall, they’re superseding events 
· “Clean hands” – be w/o fault for relief ‘

· Duty:

· You have to act as a RPP towards yourself and breach is failure to do so 

· D has burden to prove P’s negligence

· Applies the same standard of negligence 

· Not a defense of intentional tort
· Last Clear Chance

· First pushback against contributory neg (Davies v. Mann – donkey)
· D had opportunity to avoid accident after opportunity was no longer available to P, should bear the loss

· Ways to handle contrib neg
· Bar recover

· Ignore it

· Make exceptions for designated Situations

· Erosions on contrib neg

· Last Clear Chance

· Burden of proof on D to prove CN

· Does not apply to gross neg

· If P’s neg of remote – if at like 2% fault
Comparative Fault
· Types of Recovery
· Pure 
· Not greater than 50% at fault

· Not as great as 50% (49% or below)

· Five consequences to comp fault

· Contributory neg is gone

· LCC is gone (remote NC gone)

· P is entitled to recover only if less than combined fault of multiple tort feasors

· Ex: 3 parties each 1/3 at fault – P is 33% to 66%, thus can recover in not as great as

· Doctrine of Join/several liability is obsolete

· Really this just means indivisible injury is gone 
· Really three rules

· No JS, JS for economic damages only, or just still have it
· Pleading issue with no js

· Let’s say there are two Ds at fault, but P only wants to sue D2, what can D2 do?
· D2 can still plead D1 is also negligent and Jury decide the %s and P can only recover for D2’s fault and not D1’s
· Empty Chair Defendant sometimes literally 

· This might force P’s hand to bring in D1

· Res Judicata – P can’t later sue D1 for the 50% without retrying the facts.
Enhanced Injury 

· Not wearing a seatbelt is comparative fault because we look at fault for causing INJURY not accident
· Difference is statute says where seatbelt – so there’s a duty to do it

Mitigation of Damages

· Steps that can be taken after accident to lessen the amount of injury
· If PRP would have undergone the procedure, then damages can be reduced to a level equivalent to what they should be if the person had undergone the treatment

· Undergoing surgery to fix torn acl for example

· Religious objections are evidence to decide RPP

Exculpatory Clauses

· Three exceptions to exculpatory clauses
· Intentional

· If gym is behaving intentionally to injure P invalid

· Public Interest

· Must be an essential public service and practical necessity – so not a gym
· Bargaining Power Unequal

· Contract of adhesion – take it or leave it – has no choice and therefore there is no bargaining, so there isn’t unequal bargaining power and it’s allowed – can go somewhere else w/ different terms
· Proximate foreseeable risk limitation 
HYPOS

· Hypo – Pal and Debbie are both negligent cause to each other, Pal sued first, Deb brought counter claim. Pal’s damages are 100K, Debbie’s are 50k. Jury determines Paul if 40% at fault and Debbie at 60%
· So Paul gets $60k

· Debbie depends

· Pure = 40% of 60k, so $20k

· Not greater than = nothing for being over 50% at fault

· Not as great as = nothing for being over 49%
· Hypo - Let’s say lady going too fast sues truck guy

· Contrib Neg says doesn’t recover, Comp Fault may allow Lady to recover
· Passenger suing Both – 100k Damages

· Each pay 50k, but can’t get more from either under comp fault

· Hypo - P 10% at fault for speeding, J 85% at fault for veering, CalTrans 5% at fault for no barrier. Jury finds J + C are concurrent tortfeasors whose actions caused indivisible injury.
· P is entitled to 90% of damagaes

· In CA we keep J&S Rule so we can get full 90% from C

· Indemnity/Contribution

· If I collect against one guy he can sue other defendant for share

· This was sort of destroying CA from people recovering against CalTrans tho so now it only applies to noneconomic damages

· Hypo – P buys Tesla, drives in autopilot while reading paper and crasuhes. Sues T for strict products liability for defective design. Does P’s negligence in reading proper instructions offset liability w/o fault?
· CA – we say comp neg is an offset even in SPL

· In some places can still collect 100% because SPL

· P buys Suzuki and signed release from all harm suffered at training session, injured when hit a rock in tall grass

· Won because injury came from risk beyond ordinary risks of off-road ATV riding

Vicarious Liability 
Respondeat Superior
Triggered by an employee acting with the scope of employment – employee and employer treated as a unit
· Commute is generally not within scope

· Going and coming rule – there’s not control over how an employee commutes

· Exceptions: if endangers others w/ risk arising from work
· Bussard and pest control poisons making dizzy for drive home

· Drunk driving from after work drinks 

· Reasons used in evaluating social recreation off-premises incidents leading to injuries 

· Group of coworkers driving home from bar

· Employee negligently injures player on another team “company team”

· Is it an expectation of the employers

· Builds camaraderie and morale

· Can still be talking about work 

· What if supplied uniforms, money, time

· Factors for off-premises injuries

· Employer involvement

· Standing things, funding

· Was participation expected?

· Did employer benefit?

· Camaraderie, work talk, etc.

· Flip side is whether employee injured during the activities can recover workers comp
· Question of frolic or detour


· Usually determined by the jury

· Abandonment of employers business for personal matters = frolic = it’s on you

· Slight deviation while not abandonment = still company liable

· Dual Purpose Venture/Doctrine = employer liable

· Detours
· Activities that relate to employee’s health and care are still w/n scope of employment

· Scope of employment factor

· Reasonably connected, foreseeable outgrowth, typical and not broadly incidental, causal acts 

Damages

· Usually no punitive damages unless employer authorized or if employee was a manager or supervisor 
Why?

· Make sure plaintiff can recover – more assets

· Prevention of future injuries – better training, hiring, etc.

· Spreading of loss

· Employers can spread loss of injury throughout product/service rather than on one person’s plate

· A business should pay for injuries caused by employees who act for the benefit of the business 
No insulation 

· No want to insulate from liability by imposing safety rules or telling employees to be careful
Not limited to negligence 

· Liable for intentional torts when are reasonably connected w/ employment

· But not when employee acts from purely personal motives
· Or if ratified act, reckless in employing/maintaining aent, or managerial position 

Not the same as employer negligence

· Negligence in hiring/training is its own thing – there is no fault in RS

· Corporation hires college grad after one month of no complaints, sexually harasses coworker and is fired – not on employer

· Exception is police officer who molests someone on duty – even if it’s the first time liable because of authority

Independent contractors

· Generally no RS for them 

· Question of having control over employee, which doesn’t rally exist here 
· Attributes of independent contractor 

· Owns methods + manner of work
· free from direction of employers on matters connected with performance

· Right to control physical details

· Work on own time, at own direction

· Payroll taxes withheld, regular paymentsHourly vs. salaried
· Get permission for vacation

· ABC Test

· A) worker fre from control and direction of hirer in connect w/ performance of work, both under the contract for the performance of such work and in fact

· B) That worker performs work outside the usual course of hiring entitty’s business

· C) The worker is customarily engaged in an independently established trade, occupation or business of the work performed 

· Rideshare apps

· Uber says they’re still ICSs – not a tech company a driving company

· CA Leg passed 85, and prop 22 limited it from lyft and uber

· However somethings are a non-delegable duty, like breaks 

· If risk of harm if IC does the work negligently = non delegable 

· There’s a duty w/ foreseeable risk
Liability through Joint Venture
· Joint Venture

· Agreement among members of group

· Common purpose by the group

· Community of pecuniary interest

· Equal right to a voice in enterprise

· (Essentially a business without being incorporated)

· Law Partnership

· Usually say LLP now 

Concert of action/conspiracy

· Ex: In  a drag race, one hits defendant, the other doesn’t, but both are liable

Family Car Doctrine
· Malchese v. Kalfell
· When owner’s car is used for/by family liability is put on owner for negligent driving of the family

Imputed contrib/comp neg
· Seaborne-Warsley

· Wife was on title and she had entrusted H, his negligence was imputed to her so as P, she now has imputed contributory negligence

· Both ways theory

· If you’re gonna be liable for damages one way, there’s imputed negligence that way too

· We keep it for employer/employee and derivative claims of like loss of consortium and wrongful death
Joint and Several Liability
· 2 Ds acting in concert, multiple independent causes to create indivisible injury, continuation doctrine – getting to hospital okay. Partnership/joint venture, common duty 
· Ten states keep w/ comp fault, 12 jettisoned completely, 9 keep it only in some circumstances

· Expected to know for exams

· What is result in a JD that maintains JS, that has jettisoned or it’s like CA w/ non economic gone

· A question of how to keep P whole
Indemnity

· Example

· P vs. D1 and D2 – trial = 1 mil damages, P 20%, D1 50%, D2 30%

· P recovers all from D1, and D1 has indemnity against d2 for 300,000

· If keep JS, even if a D is insolvent P can recover fully, if don’t keep Js then not full recovery

· Some JDs split amongst
Indemnity v. Contribution


· Contrib = joint tortfeasor 

· Asking “I paid my share and your share so reimburse me 

· Contribution arises from common liability and if there isn’t one cuz the husband can’t be sued, then there can’t be a contribution action

· Indemnity
· Can only do for respondeat superior and pdoucts liability 
HYPOS

· Hypo: Employee regional supervisor of hotel chain – for a few weeks on call 24 hrs, lived in hotel near restaurant to oversee, employer required nightly report

· While filling it out, threw cigarette in waste bin and hotel burned down

· Dual purpose – vicarious liability – he was a 24 hour guy, so always attending to company and self at the same time
· Hypo: Postal employee takes postal vehicle out of assigned area w/ friend to “enjoy view” and got in an accident

· Liable – excuse of “guarding the mail”

· Hypo: Off-duty police required to carry service revolver even at social gatherings and negligently shot P
· Maintaining social order – employer is liable

· Hypo: Bar employees bouncers but employee gets in fight ruled as battery

· Liable – still liable for intentional torts if in scope of employment

· Would not work if fight was about personal vendetta 

Strict Liability
Early Strict Liability
· Weaver, Brown – if unavoidable and D free from blame, not liable

Contrib/Comp Neg

· Can’t offset negligence against a tort where negligence isn’t an issue – this is not a negligence tort, this is strict liability

· But now it can be reduced by comp fault
Fault

· Vicarious liability has no fault, good faith purchaser from thief has no fault, JS can have no fault, so it is possible to have liability without fault
Animals

· Deterrence – make sure you exercise care
· Benefit farm (cow example) so pay for damage caused if harm someone else

· Custom plays a role – what are we used to?

· What’s the rule today for domesticated animals

· If you know it has dangerous tendencies

· We just don’t have much for animals

· Farm animals that intrude on land of another 0 SK
· Subject for physical harm if belongs to wild animal

· Category of animals not generally domesticated

Abnormally dangerous activities 
· Elements 

· An entity who engages in an abnormally dangerous activity
· Which causes (but for and proximate)

· Personal injury or property damages

· P, though free from fault, must bear the loss
· Responsibility of a person who brings lawfully something onto land which normally harmless will do mischief if it escapes

· Keep at own peril – analogous to vicious animal

· Not natural use

· Excuses

· 1) Escape was owing to P’s fault

· 2) Consequence of an act of god (natural event)

· 3) For all damages natural consequences = proximate cause 

· How to define ultrahazardous/abnormally dangerous activity

· Was risk created so unusual either due to magnitude or circumstances as to justify SL even if carried out with reasonable care?

· One who carries on an abnormally dangerous activity is subject to liability for harm resulting from activity although has exercised utmost care
· Why doesn’t negligence work?

· We want you to spend more than what BPL would require -try everything be perfect, no safe harbor

· Magnitude is so unusual incentive 

· So what’s the limit? Worst case scenario los

· Non negligent owner pays as much as negligent owner – so we end up not rewarding no negligent owner 

· Elements

· High degree of risk

· Likelihood of harm resulting is great

· Inability to eliminate risk with reasonable care

· Extent of which is not common usage

· Inappropriateness to place

· Extent to which its value to community is out-weighed by dangerous attributes 

· What are abnormally dangerous activities?

· Blasting in urban/residential area

· Manufacture/transport/storage of toxic chemicals and flammable liquids, 

· pile driving, 

· crop dusting, 
· fumigation w/ toxic gasses, 

· testing of rockets, 

· firework displays, 

· plutonium, hazardous waste disposal sites,

· oil wells, 

· storage of large quantities of water and other liquids 
· Policies

· Society has right to demand for abnormally dangerous activity

· Should not b able to escape just due care – must be utmost

· Such an activity to “pay its own way” 
Hypos

· Hypo
No strict liability for mink eating kittens – it’s a proximate cause problem – not the type of harm/foreseeability 

· Hypo – D stores dynamite, stolen, 3 weeks later someone uses it to kill a family

· Verdict for d – lacking proximate cause/ has a superseding event – not a risk posed by storage 

Products Liability 

Four different theories of product causes injury
· Negligence

· Warranty

· SPL

· Misrepresentation

Duty

· Is there a duty owed to anyone but the immediate purchaser?

· Duty of care runs with the product – MacPherson

· More likely danger is to occur the more caution has to be exercised

· Owe a duty of care to any foreseeably injured – and that includes not the original/initial buyer 

· Do not need privity of contract

· No duty to warn of obvious risks, but do need to warn of common allergies 
· Adequacy of warning usually left to the Jury 

· Learned intermediary has a duty 

· Manufacturer warns LI to pass along information to ultimate user – basically only applies to drug companies and doctors

· Post-sale duty to recalled
Horizontal Privity

· D doesn’t know about them, gave no money

Warranties
Meant for protection for manufacturer

· Limit liability
Provide ability to get damages w/o fault

Grew out of contracts

· Breaches of K are SL – we don’t care why you breached, you did

· Because of this only get economic loss – Hawkin’s v. McGee

· But people started buying stuff that caused personal injury and not getting damages 

· So now we have consequential loss for damage
The UCC

· CA has the most changes from the uniform code but still mirrors 90% or so
· Measure of damages for breach of warranty is difference between value of the goods accepted and the value they would have had if had been warranty

· Also consequential damages include 

· Injury to person or property proximately resulting from breach of warranty

Implied Warranty of Fitness for a particular Purpose

Implied Warrant of Merchantability
· In every sale of goods there’s an implied warranty that the product you sell is merchantable

· Merchantable = pass w/o objection in trade – if fungible are of fair, average quality, are fit for ordinary purpose for which goods are used
· Ex: sell a car and it immediately breaks = not merchantable 

· Disclaimer on Warranty

· Do they trump warranty of merchantability?

· Void because no one doesn’t have those terms – adhesion of unfair terms

· Also because bad public policy

· Now different manus have different terms

· Limitations

· Can exclude warrant of merchantability as long as mention merchantability and it is conspicuous 

· Implied excluded by “as is” or “with all faults” – that says no warranty (like when you initial the paperwork it’s conspicuous)

· UCC 2-719
· Time limited repair or replacement allowed
Problems

· Privity is contractual

· Extend to PI damages

· Reliance for express warranty

· Disclaimers allowed

· Horizontal privity – some states don’t extend

· Limitation of remedy – 90 days

· Buyer has to give notice – failure bars remedy
· Would you expect to have to personally write to Ford?

· Rationale – paves way for settlement 

· Informing seller of problem to avoid it in the future

· Allows Ford to investigate claims while still fresh

· Seller can assert potential indemnity and contribution claims 
Express

· Any affirmation of fact or promise which relates to goods and becomes part of the basis of the bargain
· Facts

· Any sample or model 

· It becomes the basis of the bargain – so can claim express warranty if product doeesn’t live up

· Must be the basis of the bargain

· Justifiable reliance = one theory

· Basis of the bargain that a statement regarding an ttribute was said during the bargaining process leading up to the sale thereby becoming a basis on which the seller was offering the goods

· Ex: Manufacturer made a statement even if you didn’t rad it 

· Even better for Pe’s lawyers 
· Why would Ford be liable for instance?
· A consumer is not in a position to test the product, the manufacturer is

· Ads were directed at many people, would be unjust to then depend on individual privity

· Best material available

· Doesn’t matter if it’s the best available if it doesn’t match what the manufacturer said – ie best windshield is not shatterproof (Baxter)
· Disclaimer

· Cannot disclaim an express warranty – it’s why you’re making the bargain, so it would just be fraud

UCC 2-318

· Seller’s W whether express or implied applies to any natural person who is in the family or household of his buyer or who is a guest in his home – only 6 states do this
· Any natural person expected to use, consume, or be affected by the goods and who is injured in person – but limited to personal injury not economic

· Any person who may reasonably be expected to use, consume or, be affected by the goods and who is injured by the breach of warranty 

Negligence
Original CL said duty rose only to immediate buyer, but MacPherson took it out of privity say duty is to anyone foreseeably injured

· If nature of a thing is reasonably certain to place life and limb in peril, it is a thing of danger

· If added is knowledge to be used by a person other than the immediate user

Negligence by the manufacturer/retailer to check the parts 

Central question

· Is there a duty owed to anyone, but immediate purchaser? Yes if foreseeable 

· More likely danger is to occur, the more caution has to be exercised – it’s BPL

Strict Products Liability

First ideas

· Manufacturer can anticipate some hazards and guard against recurrence

· Cost of injury and loss of time/health may be an overwhelming misfortune, and needless when manu can insure against
· It is in the public interest to discourage the marketing of products having defects that are a danger to the public

· A reputable manu should stand behind its products and pay damages when the product causes injury to a person who is using as intended or foreseen

Product

· Product is a tangible personal property distributed commercially for use or consumption

· Services even commercially are not products

· Human blood and tissue are not products

· Electricity?

· Usually a service but occasionally it’ll be a product
Basic concepts
· Greenman court pointed out not appropriate to apply warranty notice – trap for the unwary, no customer could know about it – created SL
· When article on the market knowingly is to be used w/o inspection, proves to have defects that cause injury to person

· P’s burden

· Just have to prove defect and injury

· Reliance and warranty don’t really matter anymore – the machine should do what it was built to do
Rule

· R2d 420A

· One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to ultimate user IF

· Seller is engaged in business of selling such products
· One who has no knowledge or skill is not under SL

· It is expected to and does reach the user or consumer w/o substantial change

· ^Applies although

· Seller has exercised all possible care

· User/consumer did not buy from seller or enter into a contract
· Unreasonably dangerous or defective condition 

i. Idea that danger is beyond that contemplated by the ordinary consumer

1. Origin of “consumer expectation test” to determine if “unreasonably dangerous

a. CA SC got rid of this requirement actually
· Product manufactured by D
· Product defective and injury as a result

· Defect present at the time of sale 

· A product is not in defective condition when it is safe for normal handling and consumption – if the injury results from abnormal handling, the seller is not liable

· Ex of abnormal handling

· Bottle bevered is knocked against radiator to remove cap

· Too much salt added to food

· Child ate too much candy and is sick

· R3d
· A product is defective when at the time of sale or distribution it contains a manufacturing defect

· Contains a defect when product departs from intended design even tho all possible care was exercised in the preparation of market of product

· Who can recover?

· Ultimate user or consumer

· Not bystanders but it’s been extended to bystanders now
· Who is liable?

· Manu and all vertical

· Wholesaler, retailer - intermediary sellers

· Retailers hold manufacturers accountable – stop buying from them

· Can check their products
Government safety statute/regulation

· Like Neg Per Se – it’s evidence, not binding 
Manufacturing Defect

· Departs from intended design even though all care was sexercised

· Manufacturer deviated somehow – not what it’s supposed to do/be
· A person messed up – some guy didn’t tighten the screw

· Often IRL manus settle
Design Defect
· When foreseeableness of risk of harm posed by product could have been reduced or avoided by adoption of an alternate design and the omission of the alternative design renders the product not reasonably safe

· Bad decisions from the beginning, the whole product line is bad

· We made choi9ces based on many factors, and you’re saying they’re wrong 

· Kind of a negligence standard, really

· Crashworthiness claim require proof defect enhanced P’s injuries 

· Reasonable alternative design 
· Most JDs require P to prove one 

· Industry customs and practices

· Can be proof for existence of a design defect but are not themselves one 

· Three tests

· Risk/Utility for alternative design 
· If the alleged design defect were known at the time of manu, a RPP would conclude that the utility of the product did not outweigh the risk inherent in marketing a product designed in that manner

· Factors

· Product’s utility to the public as a whole

· Utility to individual user

· Likelihood product will cause injury

· Availability of a safer design

· Possibility of designing and manufacturing the product so that it is safer but remains functional and reasonably priced

· The degree of awareness of the product’s potential danger that can be reasonably attributed to the injured user

· The manu’s ability to spread the cost of any safety- related changes

· Risk Utility at trial

· Consumer expectation test
· Back to unreasonably dangers – beyond that which would be contemplated by ordinary consumers

· Consumers don’t think about the alternative was or reasonably could’ve been – do not constitute an independent standard for judging the defectiveness of product designs
· CA uses a combo

· Gas Tank Cases

· CET allowed P lawyer sto say no one expects gas tank to explode

· Car manus are like but we have to put the gas tank somewhere

· Prentiss uses the risk utility/negligence test 

· Careful manu should not be as liable as not care manu 

· Expert witnesses and data is available so proof should be easier 
· Liability w/o fault is bad – questions of fairness and discovery

· Reasonable Alternative Design cannot be proved alone by CET 
· If it’s state of the art, there is no alternative – imposing on P to get engineers to redesign basically 

· How to prove proximate caused by product’s design 
· We are not using K law

· Ford Bronco Case

· May be defective in design if the p establishes that product failed to perform as safely as an ordinary customer would expect when used in an intended or reasonably foreseeable manner

· Could determine that Bronco’s utility as an off-road vehicle outweigh risk of injury for rollover accidents and that vehicle was not safe for ordinary purpose of driving for which it was marketed and sold

· So do we use K law or Tort law? 

· Govt Regulations

· A product’s noncompliance with applicable safety statute or administrative regulation renders the product defective with respect to the risks sought to be reduced by the statute or regulations
· A product’s compliance w/ applicable product safety statute or administrative regulation is properly considered in determining whether the product is defective w/ respect  to the risks sought to be reduced  by statute or regulation, but such compliance does not preclude as a matter of law a finding of product defect

· So if it complies and still messes up the compliance is evidence not safe harbor

· If it doesn’t comply its defective

R 3d 3 – Res Ipsa in SPL – General Defect Theory
· May be inferred that harm sustained by p was caused by product defect existing at t he time or sale or distrib w/o proof of a specific defect if the incident that harmed the P
· Was the kind that ordinarily occurs as a result of a defect and

· Was not, in the particular case, solely the result of cause other than product defect existing at the time 

· Ex of using blender to make milkshake when it shatters and glass strikes eye – this is a kind that ordinarily occurs with a defect, so it’s a defect, no further proof needed

· Inference of a defect may be drawn under this section without proof of the specific defect. Furthermore, quite apart from the question of what type of defect was involved, the plaintiff need not explain specifically what constituent part failed. 
· A question of reasonableness because burden is so small and allows P lawyers just to say unreasonable to too many things

Failure to Warn

· A product is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have beenreduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe

· Heeding Presumption


· It is presumed they’ll be listened to 

· Can be overcome but presumption if warning was given would’ve been followed

· Are post sale warnings required? Yes if

· Seller knows or reasonably knows product poses a substantial risk

· Warnee can be identified and is likely unaware

· Warning can be effectively communicated 

· Risk is great enough to justify the burden

· It’s like recalls
· Must be a clear warning, visible, of risks

· This raises a lot of questions – symbols, sizes, languages
· Experienced Users

· An AC repairment for instance has to take a test to get Freon – so you don’t need to warn them about freon, they should know /have experience/demonstrated knowledge 

· What is there to warn against? 

· Foreseeable risks

· Why don’t we just have it be negligence?

· Because the burden of warning is nothing, so  could never have BPL

· How to prove?

· Must prove adequate instructions or warnings were not provided. Reasonableness test for judging adequateness

· P must prove adequate instructions not provided – reasonableness test judging adequacy

· No easy guidelines exist for courts to adopt in assessing adequacy 

· Allergic reactions

· General rule is that harm-causing ingredient is one to which a substantial amount of persons are allergic – but not a precise degree

· Hypo
What if there’s sideeffects sin only 1/800k?

· Conservative answer is to warn against everything

· Exception for open and obvious dangers and products misuse but can’t warn way out of defects

· TH v. Novartis Pharmaceuticals

· Brand company is liable for the warnings of generics – owe a continuing duty of care w/ warning labels, generics are obligated by law to copy the brand name exactly
· Did not change the warning label even when the knew the problem – still liable

Contrib neg?

· Product user’s negligence in failing to discover or guard against defect is not a defense 

· However sometimes assumes risk and bars claim

· Daly v. General Motors

· P did things wrong, but door shouldn’t open on it ow n

· No fault claim, but trying to offset fault – how can you apportion fault in SL/

· Don’t focus on fault for accident, but on injury, what % do we attribute to P for own injury?

· For P not to bear responsibility would be a windfall

· Claimed implied secondary assumption of risk 

· But if you don’t allow in negligence shouldn’t be allowed when no fault at play5
· Assumption of Risk

· 1) Contractual -reliease

· 2) Implied – deals w/ relieving someone fo a duty – looking after person w/ knife

· 3) Implied secondary – still owe a duty but has been voluntarily assumed

· Choice you make at risk is negligence or is reasonable 

Product Misuse
· Ford Motor Co v. Matthews

· Ford said P was misusing product and product misuse is a defense

· Misuse

· What’s foreseeable – foreseeable misuse is not a defense 

· If you can warn about it, you’ve foreseen it
· Actual misuse is a superseding cause of injury

· No Prima facie case because no defect and a superseding cause by using in an unforeseeable way
Categorical Liability 

· Tobacco, whiskey, butter, etc

· These are not unreasonably dangerous 

· Does not often apply to prescription meds either – but case by case 

Foreign/Natural test

· Sl for food if something foreign is in it (glass)
Harm other than personal injury?

· Economic loss resulting from personal injury

· Lost wages and medical expenses loss of consortium 

· Economic loss w/o injury or damage?

· Limited – SL Doesn’t apply w/ no harm unless an express warranty

· Pregnancy is a harm – so condoms not working

Legislation and Product liability

· Uniform commercial code

· Article 2 = breach of warranty

· R2d 420 A

· Either enacted legislatively or judicially

· Tort reform

· Some states enacted comprehensive legislation to decrease size/number of recover against manus

· Uniform Product Liability Act

· Federal act to stabilize and unify product liability

· However states use it differently between them

· Tort reform in state and federal legislation

· Shift away from product – liability specific 

· Blood, blood products, human tissue

· Providers of blood usually exempt even commercially from SPL 
Used Products

· Peterson v. Lou Backrodt Chevrolet Co.

· Used chevy and suing used car dealer

· Court rules you can’t have SPL with 2nd hand dealer – no leverage on a manu to make a product safe, car has been used a long time by many people 

· Have to go for negligence instead of SL 

Bailee Example

· Erie Ins. Co. v. Amazon

· Amazon argued they are not the seller – never held the title, just a bailee – that + auctioneers are not liable as it’s only possession not ownership
· How does one know if it’s amazon or not?

· The webpage does say “fulfilled by” but hard to tell what that means  consumer doesn’t recognize it

· We’ve actually had a case since this where Amazon lost

· Won the case say Amazon was only the bailer, like UPS, with a different manufacturer and seller
Service

· Hector v. Cedars Sinai

· Why is it if providing a service, no SL?

· Needs to be about buying/selling products – can’t test it, no leverage to fix defects

· Spreading the risk

· Normally we say customers pay a bit more for manu’s insurance

· Why do we make Dr prove fault how doesn’t spread cost work here?

· Can’t mass produce a service – risk spreading is limited

· How to determine when it’s a product and a service?

· What is the predominant service? 

· Price, reason, how do buyers refer to selves (Buyer or client) 

· What is the essence of t he complaint?
HYPOS

· Hypo – Video Games - Defectve w/o warnings of shootings/addctions? 
· We don’t know yet

· Hypo - P proved bought new or from local dealer in 1979 and in June 1981 car suddenly swerved and steering totalled, gar cone with economic injuries of $65,00

· No design defect w/ expert testimony and reasonable alternative was shown
· Can’t show a manu defect – too old, too many miles

· Therefore no SPL – product must be defective when at time of manu or sale it was defective which they an’t prove anymore 

· Hypo – P buys car, pulls on seatbelt and it shook but used anyway, injured in accident – turs out it was a manu defect. Failure to investigate as contrib neg?

· No – can assume a product is safe, no duty of discovery
· Hypo – Gas oven has a pilot light, if it goes out the gas shuts off for 6 min before trying again – 2 warning stickers about this. P didn’t wait and used lighter immediately and the oven exploded. 
· Is it defective because you can light it, or not a defect because they told you about it?

· It was a known possibility 

· Hypo – Mcdonalds coffee case

· Memo – specified to serve at 180-190 coffee dangerous at this temp – other places serve it cooler – causes 3rd degree burns in 3 seconds 

· Hypo – Joe makes ships in a bottle. P saw and asked for one, Joe sold for $500. Botle broke in P’s hand, injury, sued Joe
· Not liable – has to be engaged in the business of selling. Joe is only a guy who occasionally sells things

· Only Manu + commercial sellers in business of that product

· Hypo - Company makes bicycle chains, Schwinn uses 10,000 – nothing wrong with chain but bike has exposed area where hand can get caught in the chain. Liability?
· The defect is a Schwinn problem, not chain manu problem 

· Hypo – what if ford puts defective item in car so car catches fire?

· Both Ford and maker of item are liable – one engaged in business of selling components is liable for harm if
· Component itself is defective

· Seller/distributor substantially participates in design/integration or causes defect and that defect causes harm 

· Hypo – you represent manu of lawn mower – state is faulty, mower can engage when wheel is on side. Advice?
· You can tell them to fix it for the future – but that’s admission they were wrong in the first place

· Tell them don’t fix it til after lawsuit – but maybe more lawsuits in the meantime

· Federal Rule of evidence

· When measures are taken to make an earlier injury less likely to occur, it’s not admissible for evidence – negligence, culpable conduct deefense, need for warning, instruction 
· Hypo – Tankless water heater for $600, installation $500, blows up
· What if misinstalled shut off valve? Or not included

· You don’t know until later
Damages
Settlement
· Some cases settle after the judgment

· D takes up on appeal but also starts negotiating settlement 

· What if D can’t pay full amount, needs money now, what if you lose?
Types of Damages
· Nominal damages 

· <$1 to vindicate rights

· Intentional torts can have nominal damages, not negligence

· Compensatory Damages

· Closest financial equivalent of loss or harm suffered – make P whole

· Punitive Damages
· Additional sum, above compensation to punish the defendant

· Equitable Relief

· Sort of like contract recover

· Economic Losses (Specific Calculable damages)
· Medical Damages

· Can prove past ones by submitting bills

· Future ones proved by expert testimony

· Debatable if get them for exposure

· Lost Wages
· Wages lost at the time of injury if on a fixed wage

· Paid sick leave reduces recover

· Loss/impairment of future earnings
· Persuade jury injury is permanent

· Need expert testimony to show lost potentially 

· Rely on tables of life expectancy and average earnings only as a guideline
Can’t usually claim extraordinary speculation

· How do you judge for a child? 

· If you base it on the current situation you’re perpetuating biases and classism 

· But it’s what people base damages on – actuarial trables
· Non Economic Losses (General Damages)
· Physical pain and suffering, mental anguish

· Past and future and post-trial

· No fixed standard to measure – the jury just does its best

· Can be just emotional distress w/ no physical aspect if prove

· Subjective experiences not capable of a precise economic amount

· Permanent disability/disfigurement
· Taste and smell, for instance

· Emotional Distress from legal malpractice

· Only if suffers physical injury

· Controversial and a question of policy

· Litigation induced stress

· Most courts don’t recognize this

· Loss of enjoyment of life

· Most jurisdictions do allow this
· Loss of consortium 
· Per Diem argument

· Controversial, break damages into time frames

· Physical Harm to Property

· Closely tied to concept of value

· Looking at the market value of the property 

· Sometimes when no market value may look at value to owner

· If damaged but repairable it’s cost of returning to use
· Punitive Damages

· Awarded for purposes of punishing the defendant

· It’s controversial – some say it’s past his deserts and need beyond reasonable doubt not 51%

· Burden of proof is “clear and convincing evidence”

· What kind of conduct makes punitive damages?

· Evil motive, intent to injure, ill will, outrageous behavior
· State Farm case – punitive damages come from not doing what they said to Campbells – protecting assets 

· Not insurable

· Cap on Punitive damages – often like 4:1 or even 3:1 
· Guideposts

· 1) Degree of reprehensibility

· 2) Disparity between actual/potential harm and punitive damages

· 3) Difference between punitive damages and civil penalties 
· Alleging of punitive damages changes nature of case

· Ds try desperately to get rid of pun

· No discovery of wealth until prima facie showing of an entitlement to punitive damages

· Against the Deceased?

· It’s deterring and punishment which won’t work on the dead 

· Can give P a leg up in negotiations 
· Legal malpractice claims

· Client’s damages include amount they can prove they lost

Calculating Damages

· Damage Calculation

· Present value – lump sum of present value not speculation of the future

· Actuary Tables

· Built in system of inequality – CA got rid of them, but most JDs have them

· Future inflation

· How do we deal with this? 3 ways
· Expert testimony on inflation

· Discount by a fixed “real interest” – always will be by a 1-3% fixed figure
· Sometimes say impossible to predict so just don’t reduce 

· Federal income tax

· Award not subject to it – though there is a question about applying it to lost wages 
· Per Diem

· Sometimes it’s calculated per day – here’s how to value it 

· However numbers add up quickly so some courts eliminated it

· They don’t come out of insurance

· Montgomery Ward case – why should the defendant get the benefit of a plaintiff being prudent 

· Insurance Medical Lean
· They get paid off first and attorney argues on behalf of client against insurance to negotiate something 
MICRA – CA

· Medical Injury Compensation Reform Act in 1975

· Non economic damages in medical malpractice action are limited to $250,000 – Jury not told this 

· Economic Damages are unaffected

· If Jury awards $300k in med ec, 700k in P$S, 500K is awarded 
· Attorneys can also get no more than $221,500 total
Evidence of Damages
· Photographs

· There is a rule – court can exclude evidence if probative value is outweighed or in danger of undue prejudice or confusing/misleading the jury
· Anderson v. Sears Roebuck & Co. D argued this, Court found against

· Testifying

· Life before and after accident

· Day in the life films

· Defendants hate these

· Say a totally biased way to persuade emotion

· Can’t tell if they’re coached or acting – not objective

· P lawyers try to preempt experts D invited to be present, etc. 
Judicial control of amounts recovered
· Trial judge can disturb jury’s finding if so excessive/inaccurate as to show the jury acted contrary to the law

· Here to decide whether to set aside for new trial, or allow a partial new trial just on damages

· Remittitur 
· Normally judge takes jury’s verdict and turns into a judgment 

· D will move for new trial & Judge can do remittitur

· Maybe the damages are too high and the judge can say P give option either new trial or take lesser amount than the jury awarded

· Additur

· Conditioned on P not accepting smaller sum or D not accepting bigger sum

· Federal courts can’t do additur would violate 7th Am
· Maximum amount of damages

· Three judges look what’s most amount that’s reasonable for 5-6 categories

· Judges do this every day so theoretically understand the prices

Legislative Control
· Half of state legislatures passed laws that affect damages recoverable
· Some caps have been found unconstitutional 

Alternatives to Jury Damages
· Professional Jurors

· Normal jurors we don’t know their bias – hard to have accountability

· Might be a little more predictable and we can track them and fire inequitable ones

· Workers Compensation

· Totally separate system – different lawyer

· If you’re injured on job you go to the worker’s comp court – no fault, just pre-determined damages employer has no defense but everyone gets same amount
· Reduce amount of attorneys feeds

· A way of getting rid of disparities – idea to do this for entire system

Litigation Finances
· Litigation is expensive, experts are expensive

· Not inconceivable out of pocket costs of big case run up to 1 mil

· Finances will say we will lend you money to try case don’t have t pay if lose, but if big verdict pay them double

· Attorney’s fees

· Either an hourly fee or a % of the win

· Some say hourly fee creates conflict – working more hours than necessary t

· Contingent fee attorneys often say “we have the same goals” but still can be conflict

· Attorney may not settle for certain amount or whatever because looking to get a bigger payout

· What do they mean at all?

· Client will never be whole, really, because pays the attorney

· Examples

· 100,000 – 40% Contingency, 1M Verdict

· Gross

· Client $600,000, Attorney, $400,000

· But client has to reimburse $100,000 so really $500k each

· Net

· 100k Taken off the top given to attorney and remaining is split 60/40 
· Client $540,000, Attorney $460,000

· Gros
· Client $600,000, Attorney $400,000

Settling

· If you settle with one D, what’s the issue – the second D says there’s no case anymore
· It’s just a covenant not to sue one person but not one to release the claim
· Why does one settle?
· Want money now – courts can take forever
· Risk of loss – get rid of that 
· Multi-D case – the settling D not liable for contribution to others for the injury
· When two or more people are or may be liable for some harm, and one of them had a valid settlement and release, the settling D may not recover contribution from others

· If there’s several liability only, it doesn’t matter because only pay amount liable for, but with JS may be liable for greater %

· Imputed contributory negligence

· Car and truck are both at fault, 50% each, car sues truck’s employer, won, gets 50% from each of them

· Employer has damage as well – wants to sue the car, but the car says not fair you get 100% of your damages

· If employer is vicariously liable, it also has comparative negligence, so they get 50% of damages, imputing the 50%

· Two approaches for dealing with settlements

· Where D1 pays too little – JS

· Gets money disproportionately but not over amount

· JD has abandoned JS so only several

· D2 pays several share of original damages regardless of what D1 settled for

· Mary Carter Agreements

· Settle w/ P in case w/ multiple Ds

· P vs D1 + D2 reach agreement w/ D1 where D1 says I’ll pay $X you have immediately, P says if I get s some money I’ll pay you back

· Trial is still P v. D1 and D2, but now D1 has incentive to help P get a bigger win

· Genuinely confusing for the jury, some courts got rid of them but still in CA

· High v. Low Settlements


· A vs D1 + D2

· A settles w/ D1 who promises to pay between 30k-250k depending on the verdict

· A gets verdict of 1m from D2

· D1 pays $30,000, only guarantee P is getting $250,000, so if D2 is paying more than that, D1 pays the lowest, and if D2 wins defense verdict, D1 pays the full and if A gets verdict less than 250 total, D1 pays the difference 
· Global settlement

· Try to settle with everyone
Hypos

· Hypo: P + D1 settle for 1M

· Trial jury says 4 mil damage – D1 50% and D2 30%, P 20%

· P made improvident settlement w/ D because could’ve gotten 2m from D

· If CL JS liability is maintained Pcan only collect 3.2 m

· P already got 1 mil, so P gets 2.2 m from d2 – d2 can’t sue for damage

· If only several liability 

· D2 pays several share – 1.2 mil, so p gets 2.2 total

· Take off the top approach

· 4m – 1m = 3m , so p entitled to 3m and D2 must pay 30% of 3m = 900k, so 1.9 total

· Hypo: ATV collides w/ trees, Ds are Kowasaki and Dealer. P settled w/ K for 1.6M. Jury found 3M in total damages, 80% for P, 15% for K, 5% for D

· P’s recoverable should only be $600,000, in sev liability K owes $450,000 or JS $600,000, so K paid too much 

· Pro Tonto approcho would say dealer owes nothing – P over compensated

· Pro Rata approach subtracts settlement from damages and D2 gets paid from that = 3M – 1.6M = 1.4M x .05 = 70k owed by D

Immunity

Privilege
· Not based on active facts but on status – a position or relationship of defendant/activity

· Doesn’t deny tort, just liability

· Some are from CL, some are statutory
· Ex: Judicial process lawyer can’t be sued for IIED by witness

· Workers comp makes employers immune from tort actions

Assumption of Risk
· Two basic questions

· Whether fell w/n unambiguous scope of agreement

· Whether it violates public policy

· Usually can’t cover gross negligence

· Express Assumption of Risk

· Contractual – no contract formation defenses like fraud
· Release enforceable if

· Does not excluse liability for intent

· Does not have oppressive bargaining power

· Public policy allows it

· Implied Assumption of Risk

· Elements

· Has actual knowledge of specific risk

· Appreciated its nature

· And voluntarily proceed ed to encounter it and be injured by it 
· Defense bears burden of proof but complete defense if so 
· May be contributory neg even if not assumption of risk
· If protest and continue anyway, maybe considered waiving protest

· Primary assumption of Risk

· When D doesn’t owe/breach duty to protect against a particular harm

· Sometimes AOR exists because of a contractual relationship whereby the risk of the particular injury is one of the risks inherent in the contract even if not expressed

· The Baseball Rule

· In seat with no netting, P looking away when hit by ball

· No breach of duty because it’s an assumed risk = old rule

· Now we say must have specific knowledge… which you probably do so AOR

· However, no AOR for being trampled by fans trying to get a ball

· Dodgers owe duty but not breached by hit by a foul ball – some express AOR on the ticket

· Secondary assumption of risk

· P acts voluntarily but unreasonably to encounter a known risk

· Does not remain a defense apart from contributary neg in some places

· Plaintiff

· Had specific and actual knowledge of the risk by D’s action – appreciated its nature

· Voluntarily proceeded to encounter and be injured by it

· Get into car w/ drunk driver, go into burning apartment to save favorite coffee mug

· Not primary AOR issue bcuz duty is still owed by these people

· Thus can use comparative fault if we say these choices are unreasonable because comp fault doesn’t care about P appreciating the risk 

· So this basically doesn’t exist in comp fault JDS 
· Reasonable choices

· Negligently burning apartment and go in to save child

· Deciding to teach a student driver

· Two options

· Let P recover 100% because analze as comp neg and no neg when acts reasonably

· Or say P gets nothing – it’s still assuming the risk 

· Open and Obvious Danger
· Some states have eliminated this

Hypo

· Hypo - P buys lawn mower w/o reading manual, starts cutting grass ignoring manual warning of cutting too high grass, cuts it and blade comes off and is injured

· Can’t be assumption of risk – didn’t have actual knowledge because didn’t read manual

· Comparative fault though – should’ve read the manual and possibly general knowledge of danger

· Hypo – P is door to door sales person, walking along D’s fence for 50 ft, whole time dog barking, when D went into yard bit by dog, said didn’t know would be bitten

· Is it subjective understanding of the risk? AOR requires actual knowledge

· But Majority said can use circumstantial evidence to say had actual knowledge

· Dissent said not enough w/o beware of dog sign

· Hypo - P is nurse hired to watch over patient w/ violent tendencies by conservatory
· Conservator has duty of care

· N cleaning knife, patient lunged, N got spooked and cut her hand

· Court held risk was w/n scope she was being asked to assume and no duty by conservatory to protect P from these risks

· Maybe if he’d given the patient a gun

Statute of limitations
· Complete bar to actions that don’t meet its limits

· Most states impose 2-3 year limit – first q lawyer asks, failure to ascertain is malpractice

· Usually statutes contain provisions that toll (stop_ the running of time for various reasons

· Minors, insane or incompetent, out of state, or if D has concealed identity
· Stops when minor reaches adulthood

· Discovery Doctrine
· Sometimes it’s a statute sometimes CL 

· Sometimes truly limited to something being left in a patient and discovered 

· Has been expanded in many jurisds to apply to any latent injury

· Many courts recognize special role for CSA
· SL doesn’t start to run until discovery of injury

· We ask would a reasonable person have known about it

· Every state has this rule now 

· Statutes of Repose


· Limits potential liability by limiting time during which a cause of action can arise
· Eventually someone isn’t responsible anymore

· 8 years for small airplane makers

· Some declare them unconstitutional based on equal protection

· Notice of claim statutes
· Notice of claim must be filed w/ appropriate government agency w/n particular time frame

Qualified Immunity
· Question of what’s good faith?

· Not applicable if acted w/ malice in deprivation of constitutional right

· But this is very hard to prove

· Whistleblower defined it for today

· Govt officials who exercise discretionary functions w/ good faith and probabl cause

· Shielded from liability from civil actions

· A victim must identify an earlier decision by SC or fed appeals court in district holding that precisely the same conduct is illegal

· Evidence of decision already?

· If say no, cse dismissed

· This means no new case because don’t have answer first question – first of civil rights violation

· SC said must allow lenience for police making split-second judgments

· Violation of CR comes from 18711 statute

· Debate now of getting rid of qualified immunity going back to statute of if you violate CR, you’re liable 

Misrepresentation 

Fraud
· Express Warranty also fits here

· Fraudulent if
· A) Knows or believes matter is not as represents

· B) Does not have confidence in accuracy

· C) Knows has no basis for representation

· If P knows D has no reason to know, it’s an opinion

· Recklessness = conscious disregard of risk of falsehood

· One who negligently gives false info is subject to liability for physical harm caused by action by other in reasonable reliance if to other or 3rd person 

· Negligence can = lack of reasonable care in ascertaining info or communicating it

· Letters of rec

· Writer of letter of rec owes a duty not to misrepresent facts if would present a substantial and foreseeable risk of injury

· Scienter
· Make a statement knowing you don’t know or reckless disregard for the truth

· Negligent misrepresentation 

· You should’ve known the truth

· Innocent misrepresentation

· You honestly believe the lie

· It matters which this is because they have different damages in tort 
· Fraud in Factum


· Entire transaction was built on fraud

· Misrep as to character or essential terms of a proposed K inducing someone who:


· Does not know of misrep

· Has no reasonable opportunity to discovery it

· Fraud inducement 99%

· Attribute misrep to enter into K

· You know you’re buying land but the amount is misrepped

· K is voidable by party defrauded or can rescind if he wants but doesn’t have to 

· Elements


· Assertion not in accord w/ facts

· Misrepresentation is fraudulently made

· Actual reliance

· Justifiable reliance

· Material and reasonable

· Opinion

· Believe w/o certainty, subjective judgment as to quality, value, authenticity

· But can be actionable if

· Special skills/judgment/objectivity

· Person of trust/confidences

· Knowingly making to vulnerable person

· Special knowledge

· One actionable fact in every maker’s opinion – that it’s their opinion

· Puffing

· An intending purchaser may not be justified in relying upon his vendors statement of the value quality or other dvantages of a thing that he is intending to sell as carrying w/

· Has to be knowing, w/o belief, or reckless – can’t just be negligent

· Damages

· 1) Can rescind K/transaction and get $ back voidingor diff of value of what received and what got

· 2) Any of the pecuniary loss P can prove

· 3) Additional damages sufficient to give him the benefit of his K w/ makeif damages rpoved w/n certainty 

· CA does not allow #s damages

· Loss profits 

· All JDDs suing for innocent/neg misrep is 1+2 

· Information from books

· Winter v. GP Putnam

· No misrep for bad info in mushroom book from publisher – no duty to check information

· No duty to fact check your authors

· Ps tried to argue w/ Rowland Factors

· First Amendment

· We’ll get fewer books if people are constantly self-censoring

· Somehow we look at books differently than one on one

· Repetition

· Can be liable for repeating a misrepresentation from a 3rd party if it’s foreseeable it will get to you 

· Armslength

· Compared to fiduciary – no duty 

· Buyers have a right of house inspection etc but no duty to do that either

· Actionable silence

· If you actively seal something

· If statement was true when made but became untrue it’s necessary to correct the mistake

· When party makes misrep not intending it to be acted upon but later learns party will act

· When is misleading cuz only partial truth or ambiguous 
· Hypotheticals

· Customer chats w/ sales person about new TV sales person says from what you described I’d go w/ X, but X turns out to be too big

· Not actionable – opinion

· Homeowner comes across old painting, takes to art expert, says it’s 5mil Picasso, turns out it’s not

· Actionable – superior knowledge

· Stockbroker says company analysis makes me think time to sell

· Actionable – fiduciary duty

· Seller selling house saying will sell well in blank years but didn’t 

· Not actionable because in the future – opinion

· Student asks for money and promises to study hard, doesn’t and is dismissed

· Assertion of intention to do something is generally not actionable

· But statement of mind is a misrep if did not have it

· Whirlpool promises to deliver 2 acs to target, doesn’t

· Depends on intention at time K was entered into

· Lawyer says to client – statute repealed, it’s legal now, but it wasn’t

· Malpractice not fraud

· “I believe it’s likely we’ll win the case

· Opinion

· Lawyer A “what’s your bottom line” Lawyer B “300k” but client said “250k”

· Not fraud – unreasonable to rely on this when everyone is trying to negotiate up

· Prospective sees spots on ceiling. Seller says was a leak but fixed. You can go up yourself. P does not go up. Turns out chunk of roof missing.

· Justified in relying although did not make investigation – no contrib neg

· Used car dealing tells customer car has a/c, says to examine. Customer discovers no ac and buys.

· No fraud – knew it was false and is not justified in relying

· Car accident and bumper falls off, put back on w/ krazy glue and sold – fraud?

· Yes, this is active concealment 

· Griffith – lawn that wono’t grow stuff

· Yes must correct if assumed P is about to enter into agreement under mistake and would reasonably epect a disclosure

· Toxic materials on property, developer says glad to have toxic free environment

· Duty to correct a mistake and would expect disclosure of facts

· President of Company applies for a loan for $5m, no insurance, asks for 1mil

· During deciding time company gets sued 10 mil and does not tell bank, default son loan

· Fraud – something was true and became utrue 

· Guy left for army and came back and property went from 50 to 200, he’d paid 10 for it

· Attorney offers 65k and guy asks yo usure and attorney avoids question

· Had a fiduciary duty – liable

· Jill friend of Laura, knows laura bad w/ money, laura has borrowed and not given back before. A approaches J about L. J thinks A wants to date L so says good things. Later A tells J will lend L money. J says nothing

· Fraud – statement not expected to be acted upon but then discovers will be

Libel/Slander/Defamation
Defamation

· Elements


· False statement of a person

· Communicated to a 3rd Party

· Harmed reuptation of the plaintiff

· Distrust, hatred, contempt, ridiculous obloquy 

· Special damages

· A lot of times statements are defamatory because they imply something

· Have to prove statement about P 

· Extrinsic facts which can convey defamato+ry meaning

· Allegation as to the defamation – the innuendo 

· Then special damages when needed  

· Ridicule

· Added after a weird advertisement 

· How do you prove damages?

· “At large” damages – presumed damages

· You didn’t have to prove you could say look they made a fool of me by lying and the jury just figures it out

· Jury decides damages – you can bring witnesses to show damages 
· Privilege 

· Anything said in court

· Fair reporting

· Privilege to repeat defamation if fair and about public evntts/officials

· Shield laws

· Fair reporting because that from a source I can’t divulge
Group Defamation

· LA times writes article that says “UCLA is filled w/ cheating students – does a non cheating student have a claim? No. Too big of a group.

· Individual liability only if

· Group so small to understand who it’s referring to

· Circumstanecs show reference to that member

· General rule – large class has no claim w/o a personal application 

· Neiman Marcus

· 9 models = small enough, 25 is sort of sweet spot, 382 is too many

· Bindrim v. Mitchell

· B psychologist ran nude therapy sessions. Had to sign NDAs

· D attended session and wrote a novel based on it w/ touching that didn’t really happen – changed all names and descriptions

· B produced attendees who said that the character was B – if one person recognizes it, it’s defamation even if they might know it’s not true

· Davis v. RKO Pictures

· Movie about young man who made it in society by committing crimes. P said it was about him – many details the same

· Really up to the jury

Slander

· Terwilliger
· Accused D of having affair w/ neigh but only damages were feeling bad – that doesn’t count

· Slander v. Libel

· Slander is not permanent

· If not slander per se, must prove pecuniary damages, if person can show assumed

· Slander per se

· Certain kinds of slander for which special damages need not be proven

· Loss of something having economic/pecuniary value, rather than just loss of reputation 

· One who slanders is liable w/ no special harm if

· Criminal offense, loathsome disease, matter incompatible w/ business/trade/profession, serious sexual assault

· Criminal offense – anything punishable by imprisonment or is regared by public opinion as involving moral turpitude

· Loathsome disease – STDs, leprosy… not so much AIDs 

· Business – a professor is drunk? Not slander per se. A merchant is insane? Yes. 

· Sexual harm – originally didn’t apply to men but now it does

Libel

· Definition of who is publisher and different treatment for the internet

· Matchmaker is immune because no provider or user shall be treated as publisher or speaker of info provided by other people – you’re just hosting, not publishing 

· What about takedown statutes?

· Internet wasn’t designed to steal IP so congress said if you find out your copyrighted materials is on a service provider you can write to them and they have to take it down and investigate

· What about facbeook and twitter?

· Argument acting not as a netrual publisher

· No one wants them to do nothing for crimes

· But if they have that power, why not take down false info?

· What if you read a printed thing?

· D sends a lawyer an email accusing them of bribery – not published to someone else, not libel

· But what if Lawyer prints it and shows it to someone?

· Liable by third party ONLY if

· Was privileged to repeat it

· Authorized or intended by original defamer 

· Repetition reasonable to be expected

· So is it reasonable that the lawyer will repeat it?

· Single Publication rule

· Statute of limitations doesn’t start running again for original publication if someone else repeats it

· True even if second publication got more eyes or if repetition was foreseeable

· However if publication itself reran article, new cause of action 

· What about re-running in other Paper? Potentially
· Libel per se

· When defamation is obvious on its face

· If not libel per se, must allege colloquium inducement or innuendo – per quod 
Public Figures and Public Officials

· Elements

· False, published, harms rep of P, made w/ malice, proven w/ clear and convincing evidence

· Truth is a defense, P has burden of proving falsity

· NYT plaintiff status as public official was crucial to D receiving additional 1st Am Protections

· If you’re going to put burden of proof on defendant, some degree of abuse is inseparable from everything when you’re criticizing official conduct – you can’t guarantee all facts w/o creating self-censorship

· Extended to Public Figures in Curtis Pub Co v. Butts

· Public figure

· 1) Access to the media, 2) Assumption of risk

· Can be limited figures or universal most are limited though

· Limited Figures

· First ask if there is a public controversy

· Then ask if limited public figure in this context

· Must have voluntarily put self there?

· Universal Figures 

· Test

· 1) Access to channels of effective communication, 2) voluntarily assumed role of special prominence, 3) sought to influence outcome, 4) controversy existed prior to publication, 5) retained public figure status at time

· Involuntary

· Foreseeable public interest would arise

· Prohibits public official from recovering for defamation of official conduct unless proves statement was made w/ actual malice

· Malice

· Knowledge it was false or reckless and disregarded

· Actual malice needs clear and convincing evidence 

· Reckless disregard of the truth

· Must be evidence D entertained serious doubt of its truth – subjective – not whether a RPP would’ve investigated it 

· Extreme departure from standards is not enough to show recklessness, nor is wanting the other side to win

· If we want to protect the 1st Am it’s essential we protect some erroneous statements 

· Rosenbloom
· Radio report naming P saying he was selling obscene material 

· Absolute immunity for statements about public figures

· Can there be a negligence standard for 1s Am? No unconstitutional 

· Asked how to treat private figures – said the issue is a question of if the matter is of public interest

· Justice Marshall dissents – public concern is not a good standard either anything can be framed as such

· Gertz

· Applies a negligence standard to private person 

· Have to show actual loss standard is negligence but if can show malice then punitive/assumed damages as well for private indivduals

· Philadelphia
· Switched to burden on P to prove false, rather than D having to prove true 

Summary
· Public Ps have to prove falsity of statement

· Prviate – Ps must bear burden in matters of public concern w/ media defendants
Reporter’s Privilege

· Did not exempt reporter from liability unless verbatim or fair and accurate summary

· Now constitutional requirement too

· Divided if reporters on pleadings = exception 

Privacy Torts

Intrusion

· Unreasonable intrusion upon seclusion of another 

· If you intrude physically or otherwise upon solitude or seclusion of another’s private life or affairs, if it’s offensive to RPP then subject to liability

· EX: President of project veritas secretly recorded convso w/ private people while posing as research, Bill collector calling at 11 pm every night, Neighbor installing security camera to see into back yard

Public Disclosure

· If publicized a private fact that was

· Highly offensive to reasonable person

· Not of legitimate concern to the public

· Ex: Trump’s tax records – you can report on things that are in the public record

· Diff between publicity and publication

· Publication is a term d’art

· Publicity = matter is made public by communicating at large

· Article that says P was abandoned, adopted, given good life

· Not defamatory, but it is a private matter so invasion of privacy

· Celebrity had an abortion

· Public disclosure of private fact

· Kim k takes photo and cheating couple is in the back
· Not public disclosure of private fact

· Does it matter if it’s true?

· Yes, but statements have right to be private 

False Light

· Would be highly offensive to RPP

· Actor had knowledge or recklessly disregarded falsity

· Not necessarily defamed – reasonable and objectionable publicity 

· Exs

· A is a war hero, B makes a motion picture of life, and inserts a false detail of romance

· Not defamatory, but still liable for false light

· P’s husband died in an accident, film said grieving in a life of poverty – false light, she’s not poor

· NY Standard for public officials

Name and likeness appropriation

· Dickerson

· D convicted of crime. D had investigated it. Then published name/image in newsletter. Court held P’s claim failed because her name/likenes had no value – does claim really require evidence of that?

· Don’t need value for appropriation, only right of publicity needs it where it would be a question of how much image attributed to sale

· Privacy is just a right to seclusion –

· Damages: Presumed – how much is it worth rather than actual

· Applies to commercial purposes

· Keller v. EA

· EA had four defenses – transformative use, rogers test, public interest test, public affairs test

· A video game is not public concern or interest

· Transformative works

· Has to transform the item – the winters brothers for example 

· Must be primarily D’s own expression rather than P’s likelness

· Not protected if used to attract attention to a work not related to the person however

· Use to communicate ideas or info generally not actionable

· Rogers test

· Trademark – would a consumer be confused if person is endorsing product or not 

· Difference between in game or on box of game – if on box, endorsing it

· This isn’t a trademark case so

Right of Publicity
· White v. Samsung

· Suing for right of publicity, not NIL

· Was the identity appropriated is the question for right of publicity

· Taking your identity and putting it somewhere you haven’t authorized

· Parody defense
· Hustle Magazine v. Falwell

· Double entendre campori ad

· Suing for IIED as well as defamation

· Said state should have an interest in protecting rep of citizens

· This would deny 1st am protections

· Would have a chilling effect – so no 

· What is parody?

· No one takes it seriously

· Distortion of truth for purposes of humor

· Satire is not parody and not protected – trying to arouse disapproval by holding up to ridicule 

· Question is can anyone think it’s true 
