
Philosophies

· Madison

· Larger governmentis where repository of power should be to guard against tyranny, prevent against majority factions 

· Vertical Distribution of power

· Prevents majority rule

· Works against populism

· Best and brightest run the show

· Toqueville

· Horizontal Distribution of power

· Independent people are the best judge of their own character

· Local governments are more engaged – better able to resist tyranny

· Can have a more effective government tailored to specific needs 

· Brings individuals together for a common purpose – what you do counts 

· Trebout

· Bring in economics – various assumptions of how people will act based on type of government they want and how resources will be allocated

· Consumer voters

· Idea people vote w/ their feet – I’ll go somewhere that does stuff I like 

· This kind of applies to places like LA

· When people organize they can petition local governments to go away from things
· Horizontal argument – threat of industry leaving big thing

· Willingness of local government to undertake redistribution policies 

· Like low income housing moving into wealthier neighborhoods

· Business-friendly not allocating a majority of resources to provide services 

· Beverly hills v. Compton as an example of this 

· Tax less but taxing a greater value providing more services that keep residents local 

· Frug


· Difference from toqueville

· Ringing bell of lack of autonomy on local level and calling for restoration

· People won’t participate if think has no effect

· Building of political profile in community

· Member of local library district has skills – run for city council 

· Briffault  

· Localism

· Doesn’t argue against decentralization but points out things that cut Tiebaut 

· Individual interests promote choices rather than policies

· Get people to stay in areas w/ incentive 
State v. Federal Power 

· States have Inherent Law-making Autonomy, Federal has it granted from constitutional 
· Residual power over all aspects not granted to federal government or restrained by constitution 

· In practice all federal powers must be expressly or impliedly granted by federal government

· State governments are presumed to have broad, residual, plenary government powers

· State constitutions limit powers that they inherently posess 

· Federally we tend to stretch things – commerce clause, 14th amendment – to achieve larger goals 

· Plenary Power

· Seen as residual sovereign power

· Broad power to make own decisions 

· Federal action on rights vs. state limitations on rights

· State constitutional speech rights can restrain private actors – side-stepping fist amendment

· CASC held our freedom of speech applied to private shopping center

· Broadens tent of who is subject to regulation 

States
· States can internalize regional dilemmas to solve those cross community issues

· Need an overarching view/power 

· Ex: Consistency in police training 

· Can designate and limit scope of local jurisdictions, but can’t create new authority 

· State constitutions 
· Theory

· Grant of authority and limitations of plenary power

· Provide for the basic components of government 

· Allocate power among components and determine how parts interact
· Longer than the US Constitution, amended more frequently, and often have many, many rules in them 

· Often have statutory details – give detailed attention to government finance 

· Chevron Rule For States

· Middle ground approach – accord agencies respectful consideration while holding courts to their judicial responsibility to interpret statutes according to plain language 
· State v. Buckner

· Rules given for justices and judges of state court – 7 years, good heavier, retire at 70

· A recall statute for temporary service is created 

· Does this violate the constitution?
· Question of looking at the language 

· What does retired mean? What does recall?

· Court says law only illegitimate if runs unmistakably afoul of consti 

· Framers would have if they wanted to  

· State constis work on limitation – not grant 

· Dissent

· Says it should be literal and leg doesn’t have power to make this statute or consti would’ve mentioned it 

· Example of restriction v. plenary authority 
· Structure

· All have independently elected executive branch and leg and juciciary

· Many state constitutions textually call for separation of powers 

· Many state constitutions grant governor emergency powers to respond quickly and effectively in times of crisis 

· Pennsylvania Environmental Defense Fund v. Commonwealth

· 1971 added environmental rights to constitution – PA citizens have a right to a clean environment (air, water, land use, etc.) 
· Then added statute in place for protecting environment
· any money state got from mining/fracking goes to conservation
· Made amendments that some of those funds go to general funds and support the department rather than conservation 
· Statutes are easier to change than getting amendments 
· Tension of will of the voters v. what the law is intending to do 

· Commonwealth did not comply with duties – discretion was limited by purpose of trust and trustee’s duties 
· Thus, the statute was unconstitutional for using funds for non-environmental purposes

· Strict reading of the constitution in juxtaposition with Buckner

· Gunn v. Legislature of the State of Nevada

· Governor petitions court for writ of mandamus declaring leg of NV in violation of state consti because they failed to fund education

· State consti says right to education 
· Governor must execute laws and submit budget for approval – leg must appropriate the money needed

· Failed even with 2 special sessions 

· Requires simple majority in each house to pass bill or joint resolution but there was a constitutional amendment in 1993 changed to 2/3 

· Changing landscape made 2/3 really not possible 

· Trial Court says procedural right needs to give way to substantive right – 2/3 gives way to education right 

· Gunn 2 happens

· Did solve it ultimately with 2/3 so petition to withdraw Gunn saying it can be simple majority vote for budget 
· When conflicting constitutional opinions court will step in and decide

· Court looks at what the voters knew and what they wanted in their vote for the 2/3 amendment 
· Court agrees 2/3 have to give way to simple majority if deadlock, but otherwise the 2//3 stands 

· Question of positive rights imposing affirmative obligations on government or not – state right in consti to education 

· State Executive

· Plural Executive

· More than one person is elected in executive branch

· Theoretically secretary of state could sue the governor, or you could find an inconsistency between them – can be from different parties with different agendas 

· AG suing Superintendent of Education example 

· Or an individual could sue Super and now AG has to rep tho disagrees – creates impotence 

· State Legislature
· Term limits are made by the state – Fed has none

· Distinguished from Congress

· Single-subject requirement – difficult to enforce

· Restrictions on alterations

· Limitations on amendments

· Many courts assume final legs complies with state consti 

· California has single subject requirement

· Can’t just add things to a bill like a federal one 

· State Judiciary

· State courts are much more prevalent and robust

· Ca has the most judges and largest judicial system

· Judges here iNCA are subject to election every 6 years

Local Government 

Local Government Layout
· Top Down v. Bottom Up

· Classic top-down is the county

· Traditionally regulatory/service providing

· Now take on more policy making

· Infrastructure, education + libraries, public health services, parks, police, fire, corrections, courts

· A lot of services focused on widespread things we all need

· Classic bottom up is city or municipal government

· Greater need for regulation and services than rural areas

· Typically includes elected legislature or policy-making body, and elected executive or appointed manager

· Incorporated 

· Entities that transact contracts – liability  

· Strong mayor v. weak mayor

· Making legislative decisions and running the day to day vs. one hired by manager and city counsel with no real responsibilities 

· General Purpose v. Special Purpose

· General Purpose

· Cities, townships, counties

· Relatively broad responsibilities over many areas

· Special purpose

· Really are governments unto themselves 

· School district = narrow purpose

· Own election, superintendent/school chief of police

· Many funded by federal funding enticements

· Evasion of state constitutional restrictions on local government taxation

· Local governments lack inherent lawmaking ability

· Deliver basic services, regulating land and community development
· Local Constitutional Structure 

· Charter Cities 

· Do have to be authorized by state law

· CA provides a great deal of leeway

· Charters determine what responsibility goes to whom

· Can do what they want as long as not crossing over into the state’s jurisdiction 

· Fundraising limits

· If a general law city it’s dictated by the state
· Can have different voting structures and elections

· Can establish administrative agencies

· And it can be the city council twice so the mayor can be the director of an agency

· Home Rule


· Jenissen v. City of Bloomberg 

· Question if a referendum was required first andif so is that what dictates the process of changing the trash law? 

· Home Rule Charter City

· City charter permits residents to legislate by initiative, recall its elected officials, and veto ordinances by referendum, amend charter by popular vote

· MN constitution provides for any scheme of local govt not inconsistent with the constitution 

· Residents of home-rule charter cities who are registered to vote may petition for a proposed amendment 

· Prior to 2015 residents contracted individually for their trash, city tried to organize trash collection, and people tried to amend charger so can’t replace the competitive market 
· Court says that the charter explicitly grants citizens the power of initiatives, referenda, and recalls – so this is proper

· Dissent

· Not doing a referendum on the issue, they’re changing the charter – that’s an amendment – the state isn’t going to interfere, will only interpret the charter based on self so question really just of complying with the charter or not and charter doesn’t say amendment 
· Different structures for different cities
· Appointed vs. elected exec offices, leg thru unilateral city councils or board of supervisors, etc.
· New Yorke Statewide Coalitioin of Hispanic Chambers of Commerce v. Dept. Of Health and Mental Hygiene

· Example of how structure can pose challenges

· Dept of health is a regulatory agency and created a portion cap rule – line between regulation and legislation
· City council is the sole legislative branch of NY
· Charter contains no indication the board of health can create laws

· Did the board properly exercise regulation in adopting the portion cap rule?

· Did it necessarily choose between ends that embodies a compromise to promote health?

· Yes
· Is there any legislation it’s designed to supplement?

· No 

· An admin agency exceeds its authority when it makes difficult choices between public policy ends rather than finding a means to an end chosen by leg

· So, not okay

· Dissent

· The council delegated this power to oversee public health to the board, this is public health, so should be within their power 
· Courts

· Often the referees between state and local government but don’t always have textual basis to make determinations 
· Local Courts
· Lowest level

· Either created b state law but subject to local control, or created directly by localities themselves 

· Traffic Court Example

· Role of Court in Local Charters

· City of Cuyahoga Falls v. Buckeye Community Hope Foundation


· When do you know if something violates the charter?

· Multi-family low income housing complex approved after agree to certain conditions, but group of citizens filed for repeal

· Ordinance shall not go ahead if petitioned until approved by majority 

· Respondents say city violated equal protection clause

· Court says

· Charter says a challenged ordinance shall not go into effect until approved by a majority of voters 

· Question of popular democracy – how much do we empower citizens? 

· Referendum from legislature vs. citizens initiating petition 

· How do we value participation vs. need to accomplish things?

· What about malicious intent? Racially motived things?  

· What is the role of the court here – how do they decide? 

· Initiatives

· Citizens come up with law and circulate petition to get X signatures to submit to secretary of state, and then it’s placed on the ballot 

· Not waiting for legislature to take an action or not 

· Pros

· Direct democracy

· Not waiting for legislators

· Potential to eschew special interests 

· Cons

· Are sometimes designed to confuse

· Legislative process is designed to be clear and revised and compromised – a lot happens to make  a “good” law absent from an initiative 

· Involvement of special interests

· Rushed decisions 
· Incorporated v. Unincorporated 

· Incorporated = establishes self as a legal entity

· Independent identity to formulate and govern self – liable to individuals and other entities for compliance w/ laws

· Unincorporated

· Not a city in the sense that it cangovern self, set own laws and make decisions that will hold itself liable and accountable

· LA county has unincorporated areas

· No one really steps in to give services 

· Like, if you’re unincorporated in LA you get the sheriff, not LAPD – don’t get same responses 
Ways to view Local Government Power

Agent of the State
· Hunter v. City of Pittsburgh 
· There is no constitutional right to local control, and no guaranteed due process from the state
· Federal Consti makes no established right for people to form a local government – state does that

· Facts of the case
· Consolidation of Pittsburgh and Allegheny done with combined vote, majority Pittsburgh wins
· Alleghany argues this violates article one section 9 and 10 of US constitution 

· Court says no

· Municipalities are political subdivisions of the state

· To execute these powers, can acquire and hold property

· State may at its pleasure modify and withdraw all such powers 

· Only those in the state may answer for unjust or oppressive use of power 
· Hunter Effect

· Local Govts Lack standing to sue on consti gorunds

· Rogers v. Brockette 
· Kind of creates a conundrum under Hunter – if local govt is an agency of the state how can it sue the state but a finding of standing assumes there is a separation so becomes almost irreconcilable 
· State cannot be liable for anything it has not identifies by statute it can be liable for

· If grasping on federal rights to bring claim it may not work – not given authority to sue STATE

· Leroy v. Hurlbut

· Michigan constitution protect rights to local government – absolute right and cannot be taken away

· Gomillion Principle 

· Gomillion v. Lightfoot

· Decided at the height of the civil rights movement 
· Challenges validity of Alabama passing act to redefine boundaries of Tuskeegee under US constitution

· Black residents claim discrimination in violation of Due Process and Equal Protection

· Residents were being denies their right to vote – had no right to have a local government drawn to include them 
· Court focuses on the intended effect of the action 

· Not reading into this issue a right to local self government – limiting rulings to federal authority

· Court Says
· Due process does not provide shelter from tax or state’s exercise of political powers

· But that the state is subject to the constitution and singling out a readily isolated minority violates 15th amendment 

· This keeps hunter intact 

· Concurring
· Whitaker says it’s a 14th amendment problem, but 15th, but Frankfurt wanted to stay away from 14th 

· Extended to first amendment in the establishment clause context

· Kiryas Joelle

· Tried to draw boundaries along religious lines, and create district for own schools 
· Creates a slippery slope even at request – local government can’t serve that function 

· School boards as creatures of the state obviously must give effect to policies announced by the state legislature

· Schuette

· Ultimately the court cannot prevent a state from choosing to leave public policy questions to the public

· However, a state cannot alter political process

· City can’t bring constitutional claims against state… but Gomillion is kind of against that when there’s a strong federal interest 

· Nixon v. Missouri Municipal League

· Telecommunications act of 1996 authorizes preemption of state/local laws, regulating prohibiting the ability of any entity to provide communication services
· Missouri says no political subdivision can offer communication services in a state law
· Municipalities petitioned FCC against this saying the telecom act should take over the MO act 

· FCC refused

· 8th Circ unanimously reversed
· Focuses on word “any” – 
· Supreme Court reverse 8th circuit 

· “Any” doesn’t apply to local government – if federal line barred state action it’d be giving local govt powers state would deny
· Continuing to uplift hunter 

· Stevens Dissent

· Any means any, should only apply to non neutral restraints on entry

· Can’t withdraw given authority, but does not force to grant that authority 
Local Govt As Autonomous Democratic Policy

· A departure from the Hunter Model as agents of the state
· Avery v. Midland Count
· Commission with 5 commissioners, 4 elected from districts. Districts are wildly out of proportion population wise – one has thousands of people the rest only have hundreds, but same amount of representation  
· Argument that the equal protection clause is violated vs. argument that rural areas have different needs 
· But does the 14th amendment apply to local government?

· Holding:

· Format is unconstitutional because it did hold powers that apply to all counties so imbalance of population 

· EPC does apply to states thru 14th am, so there’s no reason it shouldn’t apply to local governments  with decisions that affect everyone

· Delegation of state power so still subject to state restrictions 

· The decisions here are important – adoption budget is how the cit will develop 

· Distinctions can’t be arbitrary or invidious which these seem to be

· Does not go so far as to say legislative elections occur on a one person/one vote basis
· Dissent

· What does EPC demand in terms of local governments? Not much

· It’s not the same as a federal election this is like a special purpose government

· City of Phoenix v. Kolodzieski

· Extending the Avery model from geographical boundaries to economic discrimination
· Question of does federal constitution permit a state to restrict to real property taxpayers the vote in elections to approve issuance of general obligation bonds?
· Property taxes play a special role in financial local government operations 

· Used to prerequisite to voter participation and still sometimes used so for bond measures

· The bonds would finance various municipal improvements 
· Secured by general taxing power of an issuing mun

· Holding

· Because this impacts everyone in some way, everyone needs to be able to vote

· Cost is passed down through rent so even non property holders 

· Not sufficiently different interests to set them apart and exclude one from ffranchise 

· School Boards

· Seeking to give only parents the right to vote on board member s

· When powers are more advisory can allow parents to have that special vote, but more general = one person one vote

· Holt Civic Club v. Tuscaloosa 

· Rural unincorporated community that is subject to city rules on many things, and reliant upon them – does that grant city authority to govern without voting?
· Claims being subject to police powers w/o enfranchisement violates the EPC

· Court says extraterritorial authority is constitutional

· State can authorize city to provide limited municipal services and regulation beyond borders 

· City’s right to govern inevitably escapes borders 

· Back to agent of the state – this is an agent of the state delivering services to holt also in the state 

· If Holt had actually been annexed though, they’d have a right to vote

· But number, nature, and duration of powers conferred to municipality and territory over which exercised is absolute discretion of the state 

· Certain level of making things work

· Dissent

· State law characterizations of residency are not controlling for the 14th amendment which is a federal law 
· Opinion goes against Kramer 

· Extraterritorial Zones
· As seen above, this is a conflicting area in terms of power of the municipality
· May reflect state policies to facilitate central city expansion and limit formation of new municipalities, or provide regs and services to fringe areas 

· Public Health and Environmental Protections
· Annexation 

· Zoning and property taxes

· Voter dilution 

· Giving non-residents a partial votes in matters – but it changes the nature of campaigning

· Whitcomb, Mobile, and Thornberg Case

· Voter dilution and how different election systems impact weight votes 

· Whitcomb

· At large elections can dilute minority votes in violation of 14th and 15th am

· Mobile

· Voting rule that is racially neutral such as an at large election is unconstitutional voter dilution if adopted for racially discrim purpose

· But who draws those lines? Gerrymandering 

· Thornberg

· Three part test

· 1) group is large and geographically compact enough to constitute a majority in single member district

· 2) Politically cohesive

· Voting choices reflect commonality of experience

· Section 2 of voting rights act

· CA has codified in fairmax act – requirements that local counties and cities have to engage in redrawing maps after census and ensuring public participation and transparency

· Can’t split communities of interest up

· 3) White majorities often sufficiently vote as a block to defeat minority preferred candidate

· Miliken v. Bradley
· At a time when post Brown v. Board courts are desegregating school districts
· District court decided to force city and surrounding areas to come up with desegregation plan, CoA affirms
· Racial discrimination is causally related to segregation and Detroit schools must desegregate 

· However basically the plans don’t work if they don’t include other school districts – and the lines are arbitrary anyway 

· Metropolitan remedy involves consolidating 54 school districts – this creates many problems 

· No state law is above the constitution, and if conflicts with 14th amendment court can prescribe certain remedies

· Scope of remedy is determined by nature and extent of violation 

· Supreme Court says no

· You can’t affect plans outside of a single district – the prior holdings were about one and now it’s 54 so would really have to show a grave constitutional violation
· Argue the racially discriminatory acts don’t affect other districts so 

· No evidence of gross district effect, and the leg that established the boundaries was neutral, so probably fine 

· You don’t have a right to go to a school outside your district

· The court isn’t the entity that should fix these anyway, and local control over school is very important 

· Dissents

· This is continuing Hunter – it’s an extension of the State, and the remedy can be interdistrict because the state has the power to change districts
· So in a way this case is a rejection of Hunter for autonomous power

· Literally under brown the state is required to fix this problem 

· Village of Belle Terre v. Boraas
· 220 Homes w/ 700 people in less than one square mile, which are all family dwellings
· One ends up leased to a group of students, but there’s a euclid sustained zoning ordinance under the power of the police state that says everyone has to be related, basically
· Disturbing noises, increased traffic, hazard of cars

· But it’s also a way of controlling the type of people who live in your neighborhood
· Challenged

· Interference with right to travel, right to migrate and settle in state, bars people uncongenial to present residents, social homogeneity is not a legit interest of the government, invades right to privacy

· Court says none of this is in the record
· Court says
· This is protecting family and youth values, and that non e the challenges are in the record
· Local government is not a local tyranny

· Idea that people excluded from belle terre can find homes in other states

· It’s not violating a protected class’s rights, so fine

· Dissent

· Yes it is violating constitutional rights – the distinction on related or not impinges on right to association as well as privacy 

· There are cases distinguished from Belle Terrace
· Moore v. City of East Cleveland 

· Grandma w/ son and grandson

· City of Cleburn

· Distinction of mental hoe v. elderly home
· Some state courts say a belle=like ordinance violates state consti

Local Government as Quasi-Proprietary Firm

· Special Purpose Districts
· Salyer is the first time the court examined one of these – district exempt from one-person vote

· Often rely on rurality for this

· Courts creating this difference between “quasi-firm” setup with “stockholder” relationship 

· What distinguishes from the one-person one-vote is how narrow the purpose and scope 

· Public Transit

· SCRTD theory that the line is really benefitting property owners I the district 

· Create a special assessment subject to property owner vote

· CASC says the purpose is not transportation but recoupment of economic value conferred on property near transit – so not one-man one vote 

· Ball v. James

· Salt River Project Agricultural Improvement and Power District
· Restores and delivers untreated water to land owners of 234k acres in AZ, subsidizes by selling electricity to hundreds of thousands of people 

· History

· 1902 act said had to agree to repay US for construction costs
· Association took on tasks in 1917

· 1922 created special public water districts

· 1036 amended  = limited voters to within the district and apportion voting power to number of acres own

· 1937 this district is formed 

· Later start selling electricity to the greater Phoenix area 

· Registered voters bring suit – they don’t own land in the district, and say that acreage-based scheme violates the EPC 
· Reynolds v. Sims had said one person one vote, and Avery extended that to elected officials of county governments 

· Hadey said that’s for general government powers, but if government powers are removed there’s no Reynolds 

· Salyer

· Cost of project assessed against land owner concerning benefit to be received – but it’s very limited authority because it’s all about water for the basin

· Without proportioned voting powers land owners may not’ve accepted it

· Relying on this for precedent 
· Salt River powers are more diverse and affect more people, plus it’s selling electricity – but these differences don’t create a constitutional difference according to the court

· This is a limited special purpose district – there’s no need for one man one vote here
· Disproportionate effect on land owners 

· Does not exercise as many powers as Reynolds

· They don’t sell water or buy water, and the actual purpose of the district is water, not electricity – it’s just distributed by land owner

· Electricity is legally irrelevant, it’s permitted by AZ leg but notthe primary purpose so it’s just a business enterprise
· Difference between assessments and taxes – assessment is more akin to consumer, tax is regulated by virtue of ownership 
· Dissent

· Land owners are not more implicated here than the city of Phoenix

· The financial burden of the water has been shifted from the landowners to the people of phoenix

· District is clearly exercising substantial governmental powers 

· Broad authority over a field of energy 

· The district is NOT a private corporation 

· Kessler v. Grand Central District Management Association

· To promote economic development, business improvement districts were created
· Include security guards and sanitation workers as well

· Tied to NYPD and city sanitation 

· Charged w/ carrying out such activities as may be prescribed in a plan for improvement and provision of general services

· Property owners got a greater percentage of representatives even though there were more tenants 

· Pooling resources, paying into it and getting benefits back out 

· Idea that landowners will support the improvement of the city

· Court says

· Business districts are not general purpose enough for one person one vote

· They’re about the promotion of business, even if that entails a greater diversity of projects

· Lack sovereign power, can’t enact any laws 

· Primary services are still provided by the city – these are extra and not affecting “everyone”

· Plans are still subject to approval by city council 

· Dissent

· Spend millions of municipally raised taxes to provide a wide range of govt functions – this is just a normal district
· All residents should be entitled to a meaningful vote

· Substantial discretion in determining which services will be provided

· Safety and cleanliness are fully distinct from the city

· Wider range of powers than salyer and belle and everyone benefits 

· Limited Purpose Test from Kessler 

· Do they administer normal functions of government/ Streets, sanitation, health, schools

· Limited purpose, lack of sovereign power, limited role and responsibility, city control over special d 
Determining the Scope of Local Power

·  Dillon’s Rule v. Home Rule

Dillon’s Rule

· Principle of state and local governments – basically an extension of hunter 
· Possession of powers

· 1) those granted in express words

· 2) Those necessarily or fairly implied

· 3) Those essential to the accomplishment of the declared objects and purposes

· Assumes that there is very little local power outside of an express grant of power

· Created by Judge Dillion stepping in to limit power relying on hunter after robber baron problems in the 1800s

· Early Estates

· Landlord claims the Providence hot water requirement exceeding the scope of the state enabling law 
· SC says

· Hot water is not essential to a livable dwelling (??)

· Not explicitly spelled out in the law – “safety and sanitary and human habitation” 

· We all agreed in class this is weird 

· Court reads this super narrowly

· Marble Technologies Case

· Chesapeake Bay Preservation Act
· Required counsels/towns of VA to incorporate local tidewater protection measures 
· Board was authorized to create criteria for local governments to use to determine the extent of the protected area

· The board required a 100ft buffer zone

· The city of Hampton made the buffer zone larger, and land developers sued saying Hammond overstepped the granted power by changing it 

· Hampton says that they had the ability to do this – implied delegation of power to enact the ordinances
· Court says

· No express delegation

· They said that the legislature was very clear in expressly authorizing localities to designate land subject to the board’s criteria – so it’s an express grant of authority to the board, and you can only use their 100ft
· States have rejected Dillon’s rule or lessening its powers
· City Council of Alexandria

· Specific power to terminated cases uses implied power to regulate

· City of Chesapeake

· Explicit power to regulate structures on certain lots implies power to regulate new construction

· Tennessee Case

· School district having authority to arbitrate disputes arising from school construction contract

· State did not make a broad grant of authority or liberal construction for school board powers, but did give power to enter into construction contract so impliedly must’ve intended for them to be able to arbitrate these disputes 
· State of Utah v. Hutchinson
· County passed ordinance requiring filing of campaign statements and disclosure of campaign contributions by candidates 

· Legislature did not expressly authorize ordinance, but conferred authority upon cities to promote general health, safety, morals, and welfare
· Extremely broad reasoning by court

· Says dillon’s rule is too confining, and hamstrings local government to not respond to change

· The state can’t respond to every local issue

· Calls Dillon’s rule “archaic”

· Points out safeguards to fears of getting rid of dillon’s rule

· Right of people to govern themselves 

· State supervisory control

· Can always preempt instead – this is what would make something really invalid
· Judicial review 

· Will not interfere with legislative choice of the means selected unless arbitrarily or directly prohibited by a constitution or fed laws 
· Unique to Utah – leg only meeting twice a year, so it really can’t respond
· Dissent

· State is sole and exclusive repository of police power
· Municipalities are derivative not inherent

Home Rule
· Not really uniform or consistent , but more and more common

· Two Powers

· Initiative

· Power of local govts to initiate actions over a range of important issues w/o having to run to he state for specific authorization

· Immunity

· Protect local decisions concerning local actions from displacement by state

· Most states provide for it in state constis or statutes
· Imperio Home Rule

· Giving local govts the initiative and immunity powers w/ respect to mun affairs
· Like a charter city – able to regulate what is deemed local affairs

· Expressly granted the charter to govern itself even if conflicts with the state 

· California Constitution


· Classic imperial model – authorizes charter cities to make and enforce any ordinances and regulation w/ respect to mun affairs 

· Supersede inconsistent state laws 

· So less initiative but max immunity

· But still even in imperial states, courts will read general grants of local power to act narrowly when in conflict

· IL Restaurant Association v. City of Chicago

· Chicago banned restaurants selling foie gras because of animal cruelty, which Ps say is an invalid use of police power 
· They argue production of foie gras occurs outside the city, so this is overreach of home-rule – not aimed at a local problem
· Court says

· Extraterritorial effects are okay if still sufficiently local to be valid
· Any power and perform any function pertaining to its government and affairs

· Court must consider
· Nature and extent of problem

· Units of govt which have most vital interest in solution

· Role traditionally played by local and state authorities in dealing with it

· Looked to consumption rather than production

· Federal government regulated safety, but the city regulated the sale – so nature of the problem is still local

· Court can’t disturb the exercise of local power like this just because disagree with the wisdom 
· The city has the bigger interest here than the state or fed

· City is uniquely positioned to government Chicago businesses
· Other restraints on home rule

· Generally cannot regulate a state institution

· Explicitly limited by stae consti

· Common Home Rule Issues
· Taxation
· For most states this stays with state control 

· But some states will allow a specialized reduced real property tax to local govts

· Gun Control


· Big rural v. urban divide

· Supreme court decisions also playing a big role here 

· Constitutional right to possess guns

· LGBT Protections

· Newsom had authorized gay marriage in SF but it was deemed beyond his authority and court invalidated 
· Obergefell SC held that restrictions on gay marriage violated consti

· Trans issues like NC bathroom bill 
· CA 1887 – no state funded travel to states w/ anti lgbt laws

· Loal Public Health Regulation


· Matters need not be directly or uniquely local to be appropriate for home rule

· Smoking bans and tobacco ad regulations started locally

· Once subject to preemption – now widely seen as a fit area for local regs

· More Home Rule Cases – Legislative v. Imperio
· New Mexicans for Free Enterprise v. City of Santa Fe
· City of Santa Fe passed an ordinance mandating a city-based business to pay a minimum wage higher than state and federal wages
· Free Enterprise sued to say that the ordinance is beyond the power of home rule for the municipality to enact
· These are private industry – and this will “hurt” businesses w/ large numbers of employees 

· But main form is tourism – trying to raise living for hospitality workers

· Question for court: did the city have the home rule authority to adopt this ordinance?

· New Mexico has legislative home rule, codified w/n NM law to say that home rule municipalities may exercise all powers AND powers not expressly denied
· Exception – amendment says shall not include power to enact private or civil laws governing civil relationships except as incident to exercise of mun power

· Local Govts are providing admin and service providing bodies – this is actually consistent w/ hunter – this is otherwise state area

· Court Upholds the Ordinance

· By regulating the contract btwn private employer and private employee – this is a law that governs civil relationship w/n the meaning of the rule 

· Looked at general welfare that municipalities have to promote – the living wage is part of that

· The state was explicitly given the power to promote the general welfare and anything incidental to that fits here 

· Limits independent municipal power while providing rational 
· These sorts of changes can be frustrating but a living wage is not something that’s burdensome to economic life
· Public notice is available so not really concerned about the privateentities

· No preemption – state floor, not a cceiling – courts are not going to imply that minimum wage can’t be higher than what state requires

· City of La Grande 

· Legislative model usually means that the state wins in a dispute between state and local, but under the Imperio model, a level of local legislature is immune from state displacement
· OR passed a law to bring public employees into state retirement fund, local municipal government could be exempt if provided equivalent benefits

· Cities sue saying this takes away home role 

· Local actions depend on if they’re authorized by local charter and if they contravene state or federal law 
· This is a state-wide law, and local employees are still state citizens

· Court says that the state has an interest here in protecting citizens, it set a ceiling and a floor, and that the elected legislature made this decision – court won’t interfere with that

· Fraternal Order of Police v. City and County of Denver
· Example of local winning against state – Imperio rule, almost always in CO delegate to local 
· CO passed a law creating minimum certification training to become a peace officer in the state, and Denver county deputies claims the states couldn’t impose the mandate over them because they were a home rule JD, and deputies aren’t peace officers 
· CO consti says local officers are a local matter

· Court says
· We require that the state show such uniformity is needed, which did not do here

· Deputy sheriffs are their own, local thing with limited power and minimum extraterritorial effect

· Dissent

· Deputy sheriffs deal with prisoners – state law and public safety

· State Building and Construction Trades Council v. City of Vista
· City of Vista signed private contract w/ company to make public buildings. Contract said city didn’t have to comply with CA prevailing wage law
· General prevailing rate of per diem wages for work of a similar character in the locality in which the work is performed

· Prevent importing cheap labor from elsewhere 

· Under CA consti, ordinances of charter cities supersede state law w/ respect to municipal affairs but state law supreme w/ respect to “statewide concern”  – idea mun knows better 

· Limitation on home rule in a sense

· Question – is this a municipal affair? 

· Four-part test for resolving state/local conflicts
· 1) Does ordinance regulate a municipal affair and there is a state law on point
· All about a city public benefit w/ city’s own funds

· 2) Does it conflict with state law

· Yes

· 3) Does the state law addresse a matter of statewide concern

· Concerns have to justify legislative supersession based on sensible pragmatic concerns 

· Can state require a mun to exercise its purchasing power in construction market in a way that supports reguional wages while increasing city’s costs 

· 4) is state law narrowly tailored to avoid necessary interference in local govt 

· If it’s a statewide concern, and state law is reasonably tailored, it ceases to be municipal

· Court Says

· Wages of contract workers in locally funded works are municipal affairs
· This is not a state-wide concern – rejects argument that lower rate will have state-wide implications 

· Dissent

· The more workers are removed from heart of city gov the less a city’s legit interest in controlling wages
· State has an interest in uniform labor standard – why else pass this law

· City council can’t take larger views into account like the state can

· This issue should be resolved by leg not judicial for sake of home rule 
· Cali consti provides an exclusive list of matters that fall into home rule 

· Town of Telluride v. San Miguel Valley Corp
· CO supreme court upheld town’s exercise of eminent domain to get land for parks and its own space notwithstanding state law that was adopted to prevent that

Preemption

· Express

· When state law expressly forbids what the local law wants to do 
· Very high threshold

· Implied

· Not explicitly barred by state law but state court says it’s in conflict with state law
· Obstacle Preemption


· Local Ordinance an obstacle to implementation of state policy

· Turns on judicial determination of state policy

· Field Preemption

· Occupation of field

· Determination of so much state law on subject so no room for local law

· PASC determined so many state regs for public utilities, local ordinance providing of mun inspection of utility facilities located in mun was preempted

· Considered to be judicial in nature

· Requiring the state to do everything is so specific – you can’t plan for everything

· Search for legislative intent

· Courts look for it, even in non-related areas 

· Sometimes state leg declares intent but other times it’s difficult to determine 

· Statute prohibiting the sale of aerosol paint to minors did not preempt a local law prohibiting commercial displays of aerosol paint/products – it wasn’t the intent 

· Question of if state law just sets a regulatory floor or a ceiling

· More likely to be a floor/ceiling when state issues a permit/license
· Why Implied preemption?


· Expands preemption and the role of courts in determining it

· Examples

· Fracking

· Issues and costs are local and benefits are state and national so creates a question of whether it should be state regulation or not

· NY said that previous state laws don not preempt local bans but leg can change this

· PA ERA v local ordinance 
· Flavored Tobacco

· Leg banned it in CA and there was a referendum

· New

· Intentional and expansive, state trying to block something specific rather than substantive thing state is taking on 

· You can’t do this but I won’t tell you what you can do – barring options but not providing something else

· Often in places of more social issues

· Anti discrim, environmental, fire arms, immigration, economy, public health, work place

· Regulatory/sweeping/ partisan/ideological/punitive
· Often a conservative thing

· Often provides punishments for local govt for having it

· Fayetteville v. City of Fayetteville 
· AK passed a law to adhere to uniform nondiscrimination laws to improve interstate commerce, and 403 to prohibit local governments from creating protected classes not in state law
· Fayetteville passed ordinance to create uniform nondiscrim laws, which included LGBT protections 
· Group of people sued to stop this

· Mun argues that there are laws that include these classes, just not the state cr law, which 403 did not say had to follow
· SC says

· These weren’t protected classes or about anti discrimination in those laws

· The state is looking for uniformity laws and this is not uniformity – can’t have that if every mun doing own thing

· State law as both floor and ceiling

· This best serves the needs of emplyoeers -focus on business
· City of Laredo v. Laredo Merchants Association
· Texas consti says local ordinance can’t conflict w/ state law
· State: SWDA says locality may not adopt ordinance to prhoiit or restrict for solid waste management purposes sale or use of container or package in manner not authorized b state law

· Mun: City passed ordinance about not selling single-use bags 

· Ideological cultural differences driving this issue 

· City argues

· Container is not a bag, ordinance is not about solid waste, and it’s authorized by state law allowing home rule to protect streams and watersheds 

· Valid use of police power

· Majority says we need to look at the plain language – a bag is a container, and the statute does not limit the term container in any way
· If meant to exclude bags, would’ve

· Cost of disuniformity – this could affect other places – state interest
State and Local Finance

· Public Purpose Requirement
· Turken Case 2 Prong Test

· Emphasized need for JR to address possibility that contracts made exceed consideration

· 1) Whether program serves public purpose

· 2) Whether consideration given to the city compared to the expenditure is so inequitable and unreasonable it amounts to an abuse of discretion thru subsidy to private enterprise 

· Maready v. City of Winston-Salem

· Local Government has 24 economic development incentive projects, believed would increase tax base by 38 billion dollars, and 5500 new jobs
· All but one project exceeded its goal 

· Paid for by property taxes

· But article 5 section 2 of NC consti says taxation will be exercised in a just and equitable manner for public purposes only

· Primary objective must be the public good/benefit
· This is a case by case analysis – no real bright line rule 

· Public Purpose

· Can enlarge itself as we see changes in economy/science/technology

· Passage of time and accompanying social changes

· Looking at states investing into canals/railroads that didn’t pan out – idea of a public good but had waste and mismanagement and over-building, debt and defaulting

· This kind of goes in waves honestly…

· Look to the courts to see who will intervene and fix the problem
· Constitutional amendments articulate what purposes states can make these investments through private industry 

· Now we see courts intervening to interpret whether they’re serving the public as they should 

· The ultimate gain must be the public’s

· Education, housing, transport, professional training, parks and playgrounds, electric generators 

· Two guiding principles

· 1) reasonable connection with convenience and necessity of municipality

· 2) Activity benefits public generally 

· Precedent: 

· Stanley v. Dept of Conservation and Development 

· About allowing industrial pollutors to finance pollution abatement facilities

· Can only benefit private industry 

· Mitchell v. NC

· This is distinguishable – that was direct state aid to a private enterprise, so the primary object was private gain
· Slide Rule definition – there is a differentiation made here – investing in specific corporations – like a trickle down thing 
· Village of mov springs v. aurora
· Not the function of government to invest in private business

· Court says

· Economic development isa proper government function

· Clear slums and sell to development 

· Dissent

· You can always find a public benefit – but the real benefit here is private
· Disagree with the changing times – this is the same as the other cases

· This is just a way for states to override the public purpose doctrine

· Corporate welfare is not equitably applied either 

· Arizona Case

· Text talks about two types of lending of credit

· When state serves as a surety or guarantees a loan made by another lender to borrower

· Like cosigns on a borrower

· When it borrows money and provides proceeds to another entity 

· CA doesn’t allow any of this lmao

· CA places high scrutiny on gifts of public funds

· Keeps states more conservative in terms of gambling in forms of taxpayer money 
· How far should the state go in providing assistance to private firms?
· Proportion of budget? Up to the voters to decide? Do we allow outside public purpose?

· What about disparate treatment in how cities and states deal with companies to incentivze them?

· 49/51?

· Is this a matter for the state or local legislature to decide?

· Detroit and bankruptcy – white flight, economic depression w/o industry 

· Economic Incentive Programs

· Economic Development programs – can be very broad
· Tax cuts, investments, infrastructure improvements 

· But we question how effective these are – a lot don’t yield long term benefits

· Lending of credit, - only when the state serves as a surety o guaranteea loan made by another lender to a borrower

· Within meaning of the prohibition when it borrows money and provides proceeds to another entity 

· Fox Con Case

· Is it okay that WI won’t see a return on its investment for 25 years?

· Most plans for cities are 10-20 years but it does depend on industry – is this something that will become obsolete? 

· Interlocal Tax Competition 
Taxes

· General ad valorem tax 

· No earmarking for it – can be used for any purpose and goes into the general fund

· This exists at all levels of government

· Always targeted and at risk of being depleted

· Schools, fire safety, etc – all from general fund 

· Unfunded Mandate

· Legislature passing something without any specific funding for it – idea of coming out of general fund, but what if you overdraw?

· Examples
· AB 1506

· Requires AG to investigate all officer shootings that result in death of unarmed civilian

· Doesn’t allow for unfair review that is pro or anti police – balanced by individuals who know what they’re doing but not part of a system being investigated

· It’s an unfunded mandate – creating a burden to accomplish it

· Property Taxes

· Based on the value of the real property

· Least vocal to interlocal mobility compared to movable property

· But is it easier to value

· Southern states once included slaves – what does this mean

· Compulsory
· Assessment

· Accurate v. Fair assessments – this makes property taxes controversial

· What is the relationship between wealth and income – the tax and your income may not match dependent on external factors

· Gentrification magnifies this issue

· Influx of people with more wealth/income, buying properties to raise property value in area, people who lived there for a long time don’t have income to match – outpriced
· If you get behind on property taxes, county can foreclose

· Fractional Assessment regime

· How most governments utilize property taxes

· Assessments only represent a portion of value of property, don’t represent full value and aren’t calculated based on full value

· It’s difficult to challenge a tax assessor

· But some regimes do use full value principles w/ a cap – requires a uniform approach 

· Potential constitutional challenge

· Assessment values have been challenged under equal protection 

· Disparate home values for black home sellers

· The idea of needing to write a “love letter”

· Oregon passed a law forbidding this because presents opportunity for discrimination

· Belas v. Kiga

· Challenging constitutionality of changing method of assessing real property for property tax
· Argument that it violates uniformity requirement

· Voters in WA approved referendum that capped amount value could increase in one year, which capped property tax increase

· But total taxes levied was supposed to remain the same so tax liability was calculated using either 15% of prev year’s assess or 25% of market change in value if over 15%

· Gifts to the wealthy

· Tax burden fell disproportionately on people whose property didn’t increase

· Sued saying WA consti requires taxes on same class of property uniform

· Court values uniformity over other values

· Argument that just because property increases in value doesn’t mean you can pay for it – this could be a way of protecting people 
· Fair Market Value is sort of illusorty

· Various state constitutions can authorize departure from FMV system and provide another classification

· Racial Disparities in Public Funding

· Black land owners often paid for white and black schools and had higher property assessments – drained community of wages, not building generational wealth

· Inequities in terms of how tax dollars are being allocated 

· Nordlinger v. Han

· Supreme Court case dealing with Prop 13

· Caps annual increases to 2% 

· Total property value is capped at 1% a year if got before 1975, but rates can’t increase by more than 2% a year

· Exemptions – parent to child, senior citizen, disabled

· N brought case saying because she is paying more taxes than same classification of property because she bought it after 1975

· 5x more in taxes, looking for refund and holding that the tax is unconstitutional 

· CofA said it survives epc review – alleghany/pittsburg coal does not apply 

· Question of if difference in old v. new owners furthers a legitimate state interest 

· Court says

· Taxes on two properties w/ same fmv may be different because of when property values are assessed 

· - Legitimate interest of neighborhood stability and continuity 

· Protecting older owners who have more of a reliance on their property 

· Reflects latitude local governments are given to design taxes – states give a lot of discretion
· If EPC doesn’t provide a determinate standard for state taxes, why should a state’s violation of own tax principles create this problem?

· Dissent

· Not fair to just be lucky to be able to buy property in 1975

· It is the same as alleghany 

· Classification should not be capricious or arbitrary and must rest on reasonable consideration of difference for policy 

· Sweeps too broadly and operates too discriminately 

· Four common types of property tax limits

· Limit changes in assessed value

· Limit local govt’s ability to increase tax

· Limit increases in comms total tax revenue

· Require disclosure of or public hearings on proposed tax increases

· TELs

· 1) reduction in role of property tax funding local govt

· 2) Increase in role of sales, assessments, fees, and service charges

· Shift in power from local govt to states

· Vast majority are ineffective at goal of reducing overall taxes

· State Fiscal Concerns

· During recession states turned to a host of “gimmicks” to close budget gaps

· K shaped recovery

· Higher income professions could adapt to shut downs during covid, lower could not

· State consties often require balnced budgets – but don’t define things like revenue 

· States are then reluctant to eforce this 

· Governments should actually contribute more in recessions

Tort Liability

State and local both have it
· Accepted by states when they framed their constitutions – no sovereign immunity 

· But now there is some 

· Sovereign immunity

· You cannot sue a govt unless they say you can sue us for this 
Discretionary Function Immunity

· The idea that there is immunity for things deemed discretional (acts that require the exercise of judgment and discretion) v. ministerial (routine fixed designated acts or set task imposed by law that prescribes it)
· Truman v. Girese

· Traditional

· A car accident, concerning the design of the intersection – it’s a weird/bad design – for negligence and wrongful death

· Suing department of transportation engineers 
· Failing to post additional traffic signs at the intersection

· Ministerial is a evry narrow category

· P claims this is ministerial because SDCL prescribes the rule/standard

· Court says

· Discretionary – judgment involved

· Need to have studies done and make decisions

· Ministerial would be maintenance putting the signs where they were told they need to go

· Dissent
· List of 7 factors on 1016 to say it’s ministerial

· Graber v. City of Ankeny

· Newer

· Collision at T intersection 

· Q of if timing traffic lights is a discretionary function subject to immunity

· Immunity is intended to prevent judicial “second-guessing” of leg and admin decisions grounded in social economic and political policy 

· Test

· Is there an element of judgment

· Manual saying not meant to substitute for judgment – thus have discretion

· The manual compliments but doesn’t replace judgment here

· If so, is it the type of immunity this was designed to protect?

· If not, not discretion and no immunity

· Weighing competing ideals in order to promote concerns of paramount importance over less essential opposing values
· The only thing here being considered is safety

·  Not being weighed against anything so – not immune based on social economic or political policy – this is too broad 

· No Immunity here

· Graber gets to the core of what immunity is intended to do – we don’t want courts to second guess policy, but if the policy choices are the reason for granting immunity then immunity should be limited to cases where there is a policy choice
· But does expose a vulnerability that courts are weighing in on this at all 

· Truman tests it as baseline Graber as exception 

· Professor Brown’s Compton Case

· Who is the best available to prevent an accident? Individual or city? Patching up the hole vs. individual choices

· No ministerial or discretion here – undisputed they had not fixed the hole

Governmental Function Immunity 

· Difference between municipal actions that are proprietary and those governmental and thus immune

· Even if governmental in function tor liability may still exist to certain phases and vice-versa 

· Expenditure of funds don’t automatically make it a governmental activity, and monetary exchange doesn’t necessarily make it proprietary

· Dependent on profit motive may

· Sides v. Cabarrus Memorial Hospital Inc.
· Plaintiff alleges that the sides was admitted to hospital pregnant and was given the wrong blood type transfusion and died
· Here the hospital derived some monetary benefit – make charges based on market value rather than expense
· But operation of hospital as a whole may be nonprofitable 

· Court Holds

· Operation of a hospital is not a traditional government service

· Those historically performed by government are notengaged in by private corporations – moneyary charge even if not profit motive 

· Basically under Side sneeds a charge and a non-traditional governmental function

· Richardson v. City of St. Louis

· Emergency medical services are immune in this case – preserving public health is a duty of government in MO and well established that hospitals are entitled

· Charging a fee here is NOT determinative

· Provides public health case and emergency response esrvices

· Again city as extension of the state

· Two Tests

· Sides

· Fee is charged and whether a fee is charged for the services, whether function is a ‘traditional’ one by govt vs private sector, general trend towards limited governmental immunity
· Richardson

· Whether function performed is for benefit of municipality acting as public entity (proprietary) or whether it’s performed for common good of all (governmental) 

· Fee charged is not determinative

· This seems closer to a true distinction

· There are many places where you pay fees – are different outcomes rooted in these different tests?

· Macgyver

· Example of time changing things

· Hospitals were once proprietary because charge a fee and ten years late rcounty ambulance service that charges fee is governmental because it provides for health and care of citizens – like Richardson

Public Duty Defense

· Duty owed by government to the public and not any individual 

· Avoid liability by showing doesn’t owe any duty to the plaintiff

· Usually arises when govt is not absolutely immune under principles above – overly restrictive application of discretionary function

· Mastroianni v. County of Suffolk

· Woman reported her husband violating protective order, police arrived and didn’t see it themselves but husband was there at neighbors, supervisor said actually have to see it to arrest

· Established special relationship because said they would say – had direct and immediate contact and sperate and verifiable knowledge of husband’s violent history – assured v they would do whatever they could

· Valdez v. City of Ny

· Woman reported husband to police with protective order, police said they would arrest him stay put, woman did but didn’t hear from police or check in, left her apartment and was attacked by husband in the hallway

· Court said no liability – no justifiable reliance by the wife, too much time had passed 

· Differences between cases

· M police arrive at scene, knew where the husband was, assured wife they would do whatever they could if she reported further problems, remained on scene for time after making that assurance

· V over the phone, did not know where husband was, assured her boyfriend would be arrested immediately, no confirmation made about any arrest, and plaintiff in that case had no indication police had taken any action specific to her to ensure her safety 

· Question of justifiable reliance? Was it more reasonable for M to rely on the police than V? 

· Is the law intended to provide notice? Isn’t that the main function of law? How were the individuals in this case provided notice of this special relationship?

· Is there anything in here that shows an individual what they could rely on to understand that the police are protecting me specifically?

· What does this public duty defense do? Shield officers from accountability? 

· Unintended consequence of getting rid of it could lead to overpolicing 

· Are there other ways to achieve this effect?

· Immunizing discretionary or governmental functions

· Does public duty defense really get at the interest that these government immunity doctrines are looking for?

· DO we need to abolish governmental immunity all together

Business of Government and Provision of Services
· Basis by which governments are required to provide services or not
· Three Factors are identified as affecting the range of services provided
· Degree of urbanization
· Strength of local tax base

· Questions regarding peoples’ ability to pay and what services they should or should not be provided as a result

· Preferences of residents that are reflected in the political process

· Question of to what extent does the election of political figures safeguard some of the services that are provided to resident when there is constitutional basis or requirement they be provided

· Local services may be the check – those who are elected to power will opt to utilize political influence to provide things to residents, may be not obligated to provide 

· Adams v. Bradshaw

· Town built a sewer system to service properties in village area, but the sewage was allowed to go into CT river. This was going to expire, and town voted twice to establish capitol reserve fund to create disposal unite

· Town couldn’t build before permit to pollute river expired, continued to do so anyway, state sued them – voted to abandon sewage system and lead citizens to own devices

· Lower court ruled:

· Expenditure of money from capitol reserve and vote to discontinue were BOTH legal

· It’s a discretionary system – immune and the town can do what they want

· Does a property have  a vested right in a sewer?
· Court says

· You do not have a vested right – there is no right in a sewer connection

· Neighbors are all similarly situated in regards to the sewer

· No equal protection argument applies

· This is property of the municipality – they can just choose to deny services 

· Rational Basis Test
· Defendant in the case is the one that has to provide the reason for why the action they’re taking is connected to a state interest – the burden of proof falls on plaintiff that’s challenging the action to establish that is not rationally related to a legitimate state interest

· It won’t play itself out in a constant series of coming up with rational basis

· Two burdens in a sense

· State has to articulate a rationally related legitimate state interest

· Once they’ve done that

· Burden has to establish it’s not rationally related

· Does this mean that there really is no vested interest in any service?

· Reliance argument?

· Court in Adams case – town had “ample cause” to shut down sewer

· Ultimately case says citizen reliance on local services doesn’t appear to constrain ability to end them

· Doesn’t trigger liability

· People’s Bank v. Medford

· City provided service but growth has overloaded the existing system. 

· Court’s evaluation of validity of the city’s proposal to handle the service’s inadequacy 

· Lack of capacity for sewage and lack of funds to increase capacity by offering permits
· Finite amount of permits, those who bought early paid less over time – city would buy back

· Bank did not by them when available and sewed city because they said they were entitled to sewage services

· Court says

· Notice and opportunity to participate I nplan

· Repurchase option also allowed city to reasonably distribute permits in case of emergency – not picking favorites

· Town not acting arbitrarily 

· This is how they were funding the new sewer system – environmental agency imposed sewer connection band that voided additional growth 

· 30 permits on hand for emergencies 

· No land owners could hold the city hostage 

Inequality in service delivery

· Mount Prospect State Bank v. Village of Kirkland
· Mobile home park case where question on appeal is whether it was a denial of equal protection to deny plaintiff refuse collect service when provided to other citizens and paid from general tax revenues 

· Bank owned mobile home park – only one in village of Kirkland. 

· They on behalf of residents sued the city 

· Denial of EPC? Paid from general tax revenues which they pay into

· Court took rational basis test

· Whether there is a relationship to some legit state purpose – yes – allowed to categotize mobile homes as distinguished from other types of housing

· They say that it was the only mobile home, it wasn’t distinguished from other mobile homes so it’s fine

· It’s difficult for court to get there

· Contract with trash company expressly excludes mobile homes 

· Argue this arbitrarily classifies these types of government as exmpy

· Court holds

· Exclusion does not violate EPC and it’s not arbitrary

· Mobile homes are their own thing

· Ps didn’t really do a good job attacking the base of why this is happening – just made a broad argument about it not being rational 
· Court didn’t care about general tax revenue 

· Compare it to food stamps – only some people get them

· Explains why mobile homes are their own their

· But it does just feel like… anti poor people

· Plaintiff needed to be more specific and allege facts to succeed

· WHS Case

·  Morriston adopted an ordinance to provide garbage collection for free to residential buildings, but limited it to three or less units and condos if individually owned
· Claim goal was to foster home ownership

· Court says

· This is not rationally related to a legitimate goal of fostering home ownership

· Equal Protection clause DOES apply here

· Not helping people who are young and can’t afford homes
· No evidence this would result in increased ownership

· Pitted residents against each other

· No rational basis here 

· Question again of what exactly is the obligation of the government

· Olech’s class of one
· The number of people in a class should not disqualify you

· Justice Breyer cautions against violations of state law into violations of the constitution 

Equality

· Writs of Mandamus

· 1805

· Let’s say I’m secretary of state and I refuse to certify a vote and I have a statutory obligation to certify the vote  I have no discretion it’s a ministerial duty

· Someone can go to court and say look they have an obligation to do this thing and they’re not doing it

· Court will examine statutory requirements and will issue an order that compels that person to take the action they’re mandated to take under the law and if refuse then in contempt of court

· Distinction between discretionary and ministerial acts played out 

· Can really impact how government officials are  required to act

· 1094.5

· This is the context when – happens a lot in local government – local govts reserve right to adjudicate different matters

· City govt often has personnel boards or commissions – hard to get fired – if a city or county has a personnel system that system is a negotiated system with labor that talks about appeal rights employees have for adverse employee decisions 

· Arbitrator or board and city puts on its evidence employee puts on their evidence as to whether or not standard of good cause was met

· At that point the personnel board will make a decision – we believe that city had good cause or not

· Only recourse that employee has at that point is to file a write under 1094.5 to the court-  I don’t’ like the outcome so I’m appealing to court to look at the evidence that was presented to it 

· Court reviews briefs and records and issues write which takes action pursuant to this review of proceedings 

· Maybe city did not establish good cause and so reinstating the employees

· Dowdell v. City of Apopka

· Straightforward case of discrimination in provision of municipal services

· Streetlights, fire protection, etc.

· DC said yes it was intentional discrim in violation of 14th am

· Factors of discrim

· Ordinance that restricted black residents to living in a certain area of community 

· 42% of street frontage in black community unpaved as compared to 9% in white community

· 33% of residences were on these streets while only 7% of rwhite people on these unpaved roads

· Curves with gutters 

· Not having curbs makes a big difference

· City to choose money in area where black residents did not live

· Request to enjoin city from doing further development in these other areas until issues with black residents were remedied

· Actions having foreseeable relevant disparate impact are evidence to prove the fact

· Aware of consequences alone doesn’t necessitate a finding of discrim, but having foreseeable and anticipated disparate impact are relevant 

· Impact theory

· The thing from last year – disparate impact, legitimate not racist reason, pretext

· Do you see a distinction between the business district model of business owners pooling together resources to try to pay for additional govt services vs. neighborhood w/n a city that decides that they would be willing to pay extra taxes to get stuff picked up twice a week 

· Equality in municipal services should be the norm – all citizens should receive the same level of services and larger community self interest is better protected by a system that provides equal to all and only this way can local govt fulfill role in building communities

· If govt is intended to serve all people it should be equally serving all people because interest in communities knowing govt is working for everyone – otherwise diminishes confidence in got and makes people question and cynical 
· Three different theories of equality

· Equity principle – good divided into each contribution

· Classical utilitarianism – distributed to maximize total welfare 

· Social justice – that the least well off should be made as well off as possible 

· All of society is still benefitting – rising tide sorta thing

· New York Urban League Inc v. State of New York
· Disparate treatment case

· Treating everyone the same but the outcome is different for people
· Request for preliminary injunction which requires a showing of immediate and irreparable harm as well as likelihood of success on the merits 

· Issue

· Two different subway lines – NY transit line predom taken by minority group, metro line is suburban usually taken by white people

· Share of the costs of the increase would be borne disproportionately by black riders of public transit 

· Court breaks it up into different sections

· Likelihood of success on the merits

· Title 6 – establishes that no one can be discriminated against on the basis of race and national origin in terms of benefitting from any program that is federally funded which includes this MTA project that would receive federal funds from dept of trans 

· DOT promulgated its own regulations that talk about prohibiting actoins that result in disparate impact upon minorities 

· Have to show there was a disparate impact to show there was a violation

· Prima Facie showing that plaintiffs have to make of discrimination, and once they make that the burden shifts to the defendant to show a substantial legitimate justification 

· If the can articulate that then the burden shifts back to plaintiff to prove that it’s pretext 

· Here instead of pretext p has to prove a less discriminatory means would accomplish the same objective

· Court concludes Ps did make a prima facie showing that fare increases would have a disparate impact and MTA failed to articulate legit reason for that 

· CofA

· Insufficient findings to support the conclusions of the DC

· Prima Facie Showing

· Farebox rations – trial court had ruled was a dispositive fact that showed rail lines were disparate impact but appellate court said that’s not enough – function and use of lines are so different anything you find through this ratio is inaccurate 

· Plays into likelihood of success on the merits for injunctive relief

· Legitimate substantial justification

· They did not fair credit to MTA’s assessment that fares needed to be increased and how they justified increase on commuter line – that was not considered by the court, had offered several justifications that would favor a higher subsidization of commuter lines and so because dismissed factors c of a said were relevant and mta didn’t consider before, it wasn’t really relevant to whether or not met burden in articulating the case

· Don’t necessarily come to conclusion other than not going to grant relief, remand to trial court for further proceedings consistent with this opinion 
Other

Sub National Institutions

· Tribal Nations 

· Recognize Sovereignty of Indigenous people 

· Some have written constitutions, others have their own rituals and histories to govern

· Own legal systems, courts, and election processes

· Paquin

· Wanted to run for office in US city but from Rez

· City tried to prevent him from running when convicted of crime serving in tribal govt, and Michigan SC decided tribe is different from local govt authority 

· McGirt v. OK

· Much of NE OK remains territory of Muscogee for purposes of criminal prosecution

· Challenge in legislating for everyone 
Final Class
Concepts in the Course
· Generally State and Local governments
· Understanding top down bottom up approach

· Features of local government

· Vertical distribution of power 

· If one thing runs through the whole course it’s this question 
· Starts with the various philosophers 

· Decentralization of power and political liberty/economic freedoms and striking a balance of transparency and fairness 

· Something that should be thought of and how that impacts a lot of what the other concepts we looked at

· State Constitutions

· Broke down the idea of whether local govts have constitutional rights and standing against the states that provide them with the authority to exist 
· Consti fundamental rights are outlined in state constis

· Local structure

· Charters, incorporations of cities 

· Allow for flexibilities and freedoms that general law cities don’t necessarily have within state

· US territories

· Freedoms and privileges have and don’t have

· Sovereignty of states vs. tribes 

· What do you have when you rely on state powers for resources

· Not just does state law occupy that space, more focused on and we saw there are various takes – what constitutes a local concern and how nebulous in some ways that theory and concept can be 
· Primary factor in assessing whether a charter city has stepped outside of its bounds – when it starts legislating around matters that are not strictly local in nature 

· Jennisen is a case related  to this 
· New York Hispanic chamber of commerce case

· Referendums 

· What laws will be implicated

· What referendums have the power to do

· Take a look at this – cases that we looked at toed the line between referendums that are popular based on location, shared values of a community, and how that could be repugnant to someone else 

· Buckeye community hope foundation 

· Local Government of the agent of the state

· Hunter rear its head in different subject matters

· Crux of the hunter case – establishing no consti right to local self govt and so limits on self-government have implications 

· Definitely review this and impact hunter has on a variety of issues

· Gomillion accompanies hunter

· Fleshing out some of these issues and how constitutional rights are implicated how constitutional rights of individuals are implicated by the lack of constitutional standing by the state 

· Whether or not hunter is a case that advocates or supports this notion of standing to bring constitutional violations 

· Limits on local autonomy and whether in fact how that manifests itself to resideents 

· Government proprietary action and private action

· Relevant in how local governments choose to provide services 

· Touched on this at end of the course – business of government and providing services to residents whether they are obligated to do so

· Decisions that go into whether govt schooses to provide those services

· Distinction btwn private entities and local govt and how the actions of a govt are treated vs. actions of how private actors are treated 

· Looking at some authority given to local govt to provide services and how private entities have become part of that 

· Issues about rural v. urban communities

· Nuanced distinctions between concerns that both face

· Avery case and city of phoenix case

· Govts are exercising broad powers for general welfare, policing powers – whether or not one man one vote is necessary/applies 

· Looking at how groups are impacted by local govt actions and whether or not burdens are being appropriately allocated by governments in a way that does not impose or infringe upon peoples constitutional rights
· The role wealth plays on govt action and deliberations

· Area worth looking into

· Influences that money has on local governments decisions and services, legislators

· What it means to be a resident in more than one place and the influences that there can be in those communities for people who may or may not have  vested interests in the decisions that are made 

· Whether money should or shouldn’t impact services that are available to residents/business owners/communities 
· This is like the business district

· How local elections impact peoples access to determining what their quality of life will be in their communities 

· Thornberg test about voter dilution and block voting 

· Whether or not that test is something that can determine whether voting rules have discriminatory effect
· These can be decisions made thru referendum process, ballot measures 

· Top down bottom up vertical ddistribution of power and how these structures impact individual rights 

· Miliken case

· Talks about local autonomy in the school systems 

· Balance between state control over education and how that impacts residents 

· Local school districts being arms of the state that are discharging the states obligation and responsibility to provide education locally

·  Whether or not state goevrnments can or should be accountable for the misconduct of those local districts 

· Vicarious liability as it relates to distribution of power 

· Home rule and preemption
· Area that can confidently state will want to look into because it touches on so many issues

· Immunity

· Using immunity as a sword or shield

· Various forms of home rule that significantly impact the way in which courts are looking at the legislative actions of local powers and to what extent they should be immune from exercising that authority
· New preemption and how that plays out 

· Driven by issue of state and local conflicts

· Separate and apart from charter and local concernissues

· Whether or nots pace is being occupied in the federalism model

· State and local finance

· Probably not going to deal with that as much on exam, but essential to have an understanding of how local governments are financed and what some of the concerns are

· Some issues would pay attention to in the state and local finance portion of the test 

· Issues of equality that are raised with property taxes – something that has impacts beyond just the rules of what states can do when it comes to raising money, spending money

· Really wanting to look at the decisions that are made in governments and how they allocate the money that they do have 

· Local service delivery

· Issues are implicated by some of the prior concepts

· Valdez case – city Apopka – where provisional services was not being equally provided and explore issues of what equality actually means

· Process for making decisions about property 

· Mt. prospect and whs cases about fundamental rights to trash pickup and while some of the decisions may on the face take a certain position, their impact – inevitably there are certain people who have a certain economic status that tend to live in mobile homes and may be inconsistencies between these opinions as it relates to the rights that people have in terms of reallocation of resources and balancing all of that 
· Public/private divide

· Whether or not services provided by governments are private in nature or if they are serving a more proprietary function vs. a common good

· Definitely look at that

· Who should be liable for actions

Understanding how the issue is being looked at in the various models will be helpful in answering the questions

· Understanding the vertical dynamic –decentralization of authority between state and local government – but also horizontal element that deals with people and the obligations that local governments have to the people that they’er elected to serve and how that tests some of the boundaries of these limits that are 

Dillon’s Rule is a home rule thing
· More of a providing the evolution of the concept – it’s not implicated very much 
Understanding the driving points of most of these cases w/n the themes 

· More so the impact of how a system of property taxes impacts different groups of people than like the intricacies and specifics 

· Very interested in big picture and impact of systems and theoretical frameworks on approaching different questions-
· How do you reconciles these things

Home rule

· Being able to recognize when a court is using a particular form of home rule is helpful – the outcomes will be impacted

· Looking at more outcome driven analysis 

