Introduction
· Issues to keep in mind as you analyze remedies

· Rightful position (based on law of liability)

· How do you define the harm?

· Don’t want to give too much relief to the injured party / take too much away from the defendant 

· Meaningful remedy – is the remedy addressing what the injured party wants?  

· Federalism

· Separation of Powers 

Injunctive Relief 
· The Nature of Injunctive Relief

· An injunction is an order that directs D’s behavior to prevent future harm
· Order (not $) to

· Act (Mandatory/Affirmative injunction)

· Courts are more hesitant to issue this type of injunction 

· Or not act (Prohibitory/Negative injunction)

· Easier to manage than affirmative injunctions because its see if the D is complying 

· Prospective: operate in future

· Modifiable: can change or terminate injunction (judicial resources)

· Enforced: by contempt (fines/jail)

· In personam order – personal order to the D

· Injunctions are equitable relief 
· What is equity?

· General fairness

· Jurisdiction: rules & remedies historically as defined by equity courts 

· Discretion Chancellor decides action, no $$

· Why law/equity distinction matters today?

· Jury trial – legal only (must ask for $20+)

· Remedial defenses

· Statutes – authorize only “equitable relief” 

· Equitable discretion = flexible, balanced judicial decision-making process

· Equitable jurisdiction is the power of the judge to create an order based on the facts of the case (flexibility) 

· Hecht Co. v. Bowles
· Background

· Administrative agency set price caps – statute allowed for administrator to seek injunctive relief 

· Hecht’s price gouging was unintentional – as soon as they found out they were violating the cap they stopped

· Administrator was seeking an injunction because the statute said the court “Shall” issue an injunction – viewed this as mandatory 

· Majority

· Disagreed that the statute required the issuing of injunction

· Looked at the history of equitable relief – never mandatory

· Issuing an injunction would harm the public at large

· Holds the Court has the right to maintain its discretion unless Congress is explicit in taking away that discretion 

· Key takeaway: equitable relief is never mandatory 
· Goal: Rightful Position

· Rightful Position: P would have been in but for the harm

· Foundation of all the materials on injunctions (and compensatory damages)

· Not the Original Position before the harm

· OP may place P in a better position and give more than what the rightful position would be

· Determining the rightful position: aim of injunction must begin with careful framing of P’s right 

· Mt Healthy City School District Board of Education v. Doyle

· Background

· Doyle is a bad teacher and fired 

· Doyle claimed his firing violated the 1st and 4th Amendments 
· Doyle claimed he was fired because of his comments on the radio 
· School district argues that he would’ve been fired anyway because of his conduct 
· Case Questions 

· What is the violation? Mixed motivation reason to fire

· Violation of 1st Amend. rights played a “substantial” part in not getting hired

· Original position? – gets job back

· Rightful position

· What if Doyle had never gone on the radio? Would he still have his job? 

· Not clear – someone else needs to look at the facts and make a decision 

· Difficult to determine when there are mixed motivations

· Do lower courts put Doyle in his rightful place?

· No – they put him in a better position by reinstating him

· SCOTUS vacated and remanded (to DC, not school board)

· Being reconsidered by the DC gives him a better position (most other teachers would likely only have reconsideration by the school board) 

· Note on Admin law – remand v. reversal?

· Remand = send it back to the lower court

· Court’s decision is still in place until the reconsideration is complete

· Who “reconsiders”? 

· Same agency now that the law is “clear”

· Idea = should be able to come to a better/more justified outcome 

· Reversal = lower court decision is no longer in effect; higher court states the result 

· US v. Virginia (VMI Case) 
· Background

· VMI is a public university and only admits men 

· VMI’s goal was to create “citizen soldiers”  

· What is the violation?

· 14th Amend. EPC (gender discrimination)

· Majority – no exceedingly persuasive reason for sex-based admission policy

· Creating a comparable Women-only school would not be sufficient ( cannot adequately duplicate VMI’s experience 

· Concurrence – no 14th Amend issue; issue is that didn’t try to make it equal

· Problem = didn’t make an equal school to VMI for women 

· Dissent – gender discrimination typically gets IS (Gov must have an important interest) & majority applying SS; if going to reconsider gender, should apply RB 

· Court is engaging in activism by applying a higher standard than IS 

· Remedy

· What is the rightful position? Based on individual/specific P

· P wanted a similar experience ( can only get that experience by attending VMI 

· Only way to achieve the rightful position is to issue an injunction requiring admittance of women to VMI 

· The Court highlights individual redress (remedy) by defining it as any opportunity or advantage denied to the specific P

· The case also addresses the scope of injunctive relief, stating the blackletter rule that a remedial decree must closely fit and be shaped to the violation and rightful position 

· Injunction here is an example of an affirmative injunction (but easy to administer)

· 4 Types of Permanent Injunctions
· Preventative – stops the ongoing harm

· Simplest of all types: “stop the harm!”

· Not telling the party how to act – just stop doing something

· Ex: Company must stop discrimination on basis of sexual orientation 

· Reparative – undoes the ongoing consequences of harm 

· Repairs or undoes or corrects the past by stopping the continued consequences of harm 

· Correct the present by undoing effects of past wrong

· Prevents ongoing consequences of harm

· Ex: Company that discriminated in promotion decision must promote EE to position of sales manager 

· Prophylactic 

· Prevents harm by imposing precautions or safeguards to address facilitators of harm

· Safeguard P’s rights by ordering behavior that is not otherwise required by the law

· Gives the P more than they bargained for 

· Ex: companies must adopt non-discrimination policies & train employees on sexual orientation discrimination 

· Structural 

· Prevents harm by restructuring or changing institution which itself is the source of the harm 

· Designed change structure of institutional harm 

· Courts reluctant to issue these types of injunction 

· Require a lot of judicial resources/oversight involved

· Rizzo v. Goode 
· Background

· Police brutality case

· DC tried to issue a prophylactic injunction – ordering the Philly PD to make changes to prevent future harm 

· Issued a comprehensive plan for the PD to implement 

· Wanted to create an alternative way to handle civilian complaints to prevent future harm

· SCOTUS reverses

· Federalism concerns

· DC is not in a position to determine the best way to address the harm 

· Worried about overstepping the State’s authority 

· Best to leave it to local officials to determine what to do

· Views this as a case of a few bad apples, not a systemic problem 

· Brown v. Plata 
· Background 

· CA prison 8th Amendment violations 

· CA prisons were operating at 200% capacity 

· Congress had passed the PLRA – wanted to limit prisoners’ ability to file frivolous lawsuits 

· Court concludes that the only way to redress the 8th Amendment violation is to reduce the population 

· Wanted to reduce to 137.5% population

· SCOTUS affirms DC’s order 

· Injunction does not violate the PLRA’s mandates 

· No other way to remedy the violation other than issuing this injunction

· Dissent 

· Argue that people whose 8th Amendment rights were not violated were going benefit 

· Also worried about releasing so many other people – general population of CA were going to be harmed (proves to be untrue)
· Bell v. Southwell Case

· How the court defines the right determines the remedy that is granted 

· Election case – Black v. white man running for sheriff ( black man loses

· Some evidence of voter interference 

· DC defined right violated as: racial interference changed the result of the election

· Outcome: no remedy because the racial minority would’ve still lost because white voters outnumbered black voters

· AC definition: should be able to vote without interference 

· Reversed DC ( didn’t matter if candidate had no chance of winning; was more important that the voters had a fair chance to cast their votes 

· Outcome of the election was the same
· Qualifying for Injunctive Relief

· Requirements (4 Part Test)

· Imminent threat of (legal) harm 

· Irreparable injury 

· Legal remedy ($$$) inadequate

· Balancing the Equities 

· Defendant’s undue burden must be greater than the P’s harm 

· Public interest

· Will there be a negative impact on the public if the injunction is issued 

· Other considerations (not required)
· Practicality?

· Feasibility?

· Threat of Harm
· Threat must be:

· Real – facts, not subjective personal fear or hypothetical

· Imminent – future, immediate (not too early or too late)

· Harm – violation of parameters of law

· Establish threat by past violations, continuing violations or explicit threat before a court can issue an injunction (standing/ripeness)

· No “be good orders” since backed by contempt power and D may fact additional penalties

· City of LA v. Lyons
· Standing?

· Court only dealing with the injunctive relief (not $$)

· P wants to prevent future use of chokeholds 

· Court said no “immediate” threat of harm – Lyons would have to show that he will be stopped and will be subject to chokehold in the future

· Threat must be personal to the P and NOT just to the public at large

· Class action? Named P must still have standing

· Statistical data demonstrate possibility of future harm? 

· Dissent – standing satisfied if can sue for $ ( should be able to get injunctive relief; Majority’s holding preventing remedy for future constitutional violation cases; now have to wait for injury and can get $ but no prospective relief

· Irreparable Injury
· Equity only prevents injury irreparable at law 

· Irreparable = no adequate legal remedy ($$)

· Why do we have this rule?

· Less oversight required (judicial resources) for damages 

· $$ easier to manage and not enforced by contempt 

· When are damages inadequate? 

· D can’t pay or is judgment proof 

· Damages are difficult to measure

· Unique property (Land, SP, UCC)

· Intangible Rights (Civil rights, environment)

· Multiplicity of ongoing future suits

· Personal injuries (torts)

· Trespass/nuisance 

· eBay Inc. v. MercExchange, LLC
· Background

· Patent case – MercExchange suing eBay for patent infringement

· MercExchange = patent assertion entity (not using the patent directly)
· Will $ compensate PAE?

· Yes! PAE only want to license their patent for $$ ( harm is not irreparable
· If right violated (patent infringement), should granting injunction be automatic/required?

· Court says no – need to consider the 4-part test 

· Equitable remedies are about discretion ( categorical denial/granting of injunctions would be inconsistent
· Also consider if granting the injunction would be “economically efficient” ( will there be an unequal bargaining power?
· Balance of the Equities
· Overview
· Need to balance P’s right to a remedy v. D’s undue hardship and the public interest

· Factor in harm to D from the injunction itself and whether the public interest would be disserved

· D’s burden must be much greater than P’s benefit 

· Reflects the discretionary nature of injunctions ( want to be fair to both parties even though D created the harm
· Smith v. Satso Milling Co.

· Background

· D builds a mill ( tells homeowners there won’t be any adverse effects because of the construction 
· Nuisance created by the construction (water pollution, dust, etc.)

· No question of liability against D 

· Court examines the burden on D if the injunction is granted

· Vacation homes are worth $30-40,000 each 
· D spent over $1m to build the mill and employs 125-200 people 

· Court holdings

· If D can prove the best tech is being used ( will reverse the injunction against air pollution 

· Result = P is in less than their rightful position

· Upholds the injunction against the water pollution
· Gives P a better bargaining position 

· Mill owners most likely paid P to settle their claims to prevent enforcement of the injunction (mill operated for over 25 years)

· Public Interest

· Social consequences imposed or inverted by the injunction implicate policy concerns 
· Public health/safety

· Public economic issues 

· Brown v. Board of Education 

· No question of constitutional violation

· Court did not issue an immediate injunction ( wanted to respect the SOP doctrine and hoped states would desegregate on their own

· Also worried about the public interest ( believed there would be harm by imposing immediate enforcement

· Important Considerations
· Remedial goal is always to put P in their rightful position ( need to ask what P’s rightful position is
· Different than P’s original position (pre-violation)

· But for the violation, where would P be?

· Always want to balance P’s loss and D’s burden

· Also ask: is the relief provided meaningful?

· Look at the right being violated ( is the relief provided addressing the violation? 

· Federalism & SOP concerns by granting the relief 

· Scope of Equitable Relief

· Overview

· Relief granted must be proportional

· Scope of the injunction = scope of the harm (defined by law and liability)
· Overbroad if

· Invades D’s constitutional interests (Madsen)

· Beyond the scope of harm (Jenkins)

· Beyond the rightful position (Jenkins) 

· Not overbroad if prophylactic 

· May reach facilitators of harm (Swann) 

· May order precautions (madsen) 
· Ask: how much injunctive relief is appropriate? What type of injunction should be ordered 

· Goal of the injunction = put P in their rightful position, but the terms of the injunction can go beyond this if appropriate
· Lewis v. Casey 

· Background

· AZ prison system – prisoners argue they have a constitutional right to court access (i.e., access law libraries/legal research 

· DC issued a structural injunction changing the AZ prison system to create more access to legal resources
· SCOTUS reverses the injunction

· Amount of relief provided by the DC exceeded the amount of relief needed to remedy the situation 
· Viewed the harm to P as too speculative ( insufficient to justify broad injunctive relief
· Only a few prisoners were denied their rights ( insufficient to justify broad injunctive relief

· DC inappropriately invaded the AZ prison system’s authority

· Madsen v. Women’s Health Care Center 
· Background

· Anti-abortion protesters were preventing access to clinic

· Court needed to balance the right to access contraception/abortion with the 1st Amend. right to protest 
· FL state court issues an injunction to prevent protesters from being too close to the Clinic 

· Later issues additional injunctive relief with additional restrictions because first injunction didn’t work 

· Protesters file a separate challenge in federal court ( denied injunctive relief because protesters were on public property
· SCOTUS upholds some of the injunctive relief ( looks at the facts and determines the appropriate amount of relief based on the harm 
· Interests at stake
· Women’s right to unrestricted pregnancy care

· Public safety (i.e., traffic, sidewalks, etc.)

· Protecting residential privacy

· Protester’s 1st Amendment rights
· Applies intermediate scrutiny (CN injunction) 
· Holdings

· Buffer zone in front of clinic upheld 

· Buffer zone behind clinic was unconstitutional 

· Limitations on noisemaking upheld

· Restriction on use of images was unconstitutional 

· Barring protesters from approaching potential patients was unconstitutional (radius of 300 ft was too large)
· Prohibition of protesting within 300 ft of staff members’ homes was unconstitutional

· Swann v. Charlotte-Mecklenburg BOE 

· Background 

· Brown enforcement case

· 84,000 students (29% black)
· 2/3 of black students went to schools that were 99% black

· School made efforts to integrate but was unsuccessful 

· Court defined the harm as the right to attend school free from state sponsored segregation 

· Needed to address how to fix segregation created by neighborhood patterns 

· Gerrymandering districts to ensure integration
· Busing program – applied to everyone except elementary school kids

· SCOTUS upheld prophylactic injunctions of racial quotas, gerrymandering, neighborhoods, and busing

· Broad discretionary powers to set educational policy based on the harm that occurred

· Plan was providing relief and was trying to address residential patterns that resulted in segregation

· Key = the way the DC defined the harm ( subsequent injunctive relief was sufficiently aimed at remedying that harm
· Jenkins III v. KC Met. School District 

· Background
· Segregated schools ( poor education outcomes (remedial programs; inadequate faculty) ( integration remedy ( white flight ( schools still segregated

· 70% of school district was black because of white flight

· No de juere segregation (not caused by gov action) 
· DC’s injunctive remedy = create magnet schools 

· Goal = attract white students back into the district

· SCOTUS reverses injunction

· Defined the right as the right to attend a school free from de juere segregation 

· Relief must be within the school district ( can’t try to attract kids from outside the district when there has never been an adjudication of segregation 

· Key = remedy must be limited to where there was a constitutional violation ( relief is limited to where the violation took place

· Injunctions for Specific Performance

· Overview

· Order to D to perform as specifically promised under the contract

· Requirements (Restatement 2d of Contracts) 

· (1) Contract – terms must be sufficiently certain 

· Removes the burden on the court to determine the type of relief that should be granted 

· (2) Same test as equitable relief

· Irreparable injury (damages are inadequate)
· Unique goods

· Real property

· Damages are inadequate or difficult to measure
· Balance of hardship

· Undue hardship or fairness to D (D’s hardship must substantially outweigh P’s injury)

· Difficulty of supervision or enforcement 

· No personal service contracts 
· Negative injunction instead (don’t work for competitor)  

· Requirements (UCC 2-716)

· (1) SP may be decreed where the goods are unique or in other proper circumstances 

· (2) Decree for SP may include such terms and conditions as the payment of the price, damages, or other relief the court deems necessary 

· (3) Buyer has the right of replevin for good identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered 

· Buyer has right to get back any goods provided 

· Note: UCC only provides for buyer’s SP but does not preclude a seller from getting SP (but $$ is more likely to be an adequate remedy to the seller) 

· General rule of SP for contracts for real property

· Land is considered unique ( SP/injunction is always an issue 

· Calculating damages is difficult 
· Absence of fully liquid market for real property

· Subjective values (i.e., personal value)
· Costs of supervision is low because no ongoing relations to supervise 

· Land is not fungible (easily replaced) 
· But contracts related to real estate (e.g., contract to clear ice and snow off a property) are not automatic ( regular balancing rules apply 
· Services on a property require continuing supervision and $$ is an easy replacement 

· If exclusivity clause is present ( SP more likely granted

· More consideration si given to agreeing to an exclusivity clause ( SP more likely 

· Law and Economics 

· Balancing costs & benefits of issuing SP
· Refines “benefits” of breaching the contract

· Should allow breach to maximize profits (efficient breach) 
· Market best determines the loss from breach ( parties will be forced to negotiate (based on threat of injunction)

· Ex: Walgreens case – both parties had motivation to negotiate based on a potential loss on both sides if injunction enforced

· “Costs” of issuing injunction (supervision/resources)
· Inefficient injunctions – stop profit maximizing behavior by undue leverage of the injunction 

· Parties should be able to “buy out” injunction ( should not issue injunctions 
· iLan v. Netscout
· Background
· iLan seeking SP of the contract giving them software (including updates) for life 

· Argue contract was for unlimited access in exchange for $85k 

· Note: Sale of good ( UCC ( goods must be unique or must be a unique circumstance 

· Court rejects SP relief 

· Goods were not unique (Even though iLan built their business around this software)

· Commercially available to anyone

· Similar software available by other companies

· iLan did not argue a unique circumstance (may have been the better argument)

· Money was a more adequate remedy 
· Easy to calculate because the contract specified damages for breach 

· Walgreens v. Sarah Creek Property Co. 
· Background

· Walgreens operated in a mall ( 30-year lease agreement giving Walgreens exclusive rights to be the only pharmacy in the mall 

· Property-related contract

· Sarah Creek’s anchor tenant was going out of business and it wanted to bring in a new anchor tenant to keep the mall alive 

· Wanted to bring in Pharmmore (another pharmacy) 

· Walgreens seeks SP of the lease agreement

· DC issues injunction

· Sarah Creek argues that they can reasonably calculate the damages that will incur & everyone will be harmed if the mall goes out of business

· Court recognizes the injunction as an efficient injunction 
· Granting the injunction will force the parties to negotiate (want to avoid having the mall close)

· Would be difficult to accurately calculate Walgreen’s damages

· Can’t look at other malls with 2 pharmacies because property is unique 

· Rejects a rule for automatic injunctions for exclusivity provisions ( need to be equitable and look at the facts

· Temporary (Temporary Restraining Orders or TROs) & Preliminary Injunctions 
· TRO Overview

· Emergency Order granted only if immediate and irreparable harm will occur before hearing can be held
· Operates for a short time (7-14 days) 

· Goal = prevent immediate harm (maintain the status quo)

· FRCP 65(b)

· Without notice is proper if:

· Efforts made to give notice and 
· Reasons for granting are given

· Ending a TRO

· Motion to dissolve – adverse party may provide 2-days’ notice to party who got TRO to modify/dissolve

· Expiration – up to 14 days unless extended

· Security – movant pays $$ for possible harm due to TRO 

· Cases involving 1st Amendment are not granted without notice

· Appealability – no appeal usually 

· No need because the TRO expires quickly and a hearing on a preliminary injunction will occur before an appeal can be heard
· Only appealable if TRO is “effectively an injunction”
· TRO with notice ( both parties had notice and opportunity to state their side ( may be possible to appeal 
· Domestic Violence Exception
· DV statute allow for TRO without notice 

· Notice is required for follow-up preliminary injunction hearing
· Preliminary Injunctions Overview

· Extraordinary and drastic remedy because restraints are placed on D before an adjudication of rights
· Could last for years if litigation drags on

· Operates during litigation until final judgment

· Different from TRO (lasts 7-14 days)

· Goal = preserve status quo

· FRCP 65(a)

· Requires notice

· Hearing required 
· Security/Bond required to protect D’s financial interests 

· Qualifying for PI & TRO

· Burden is on the moving party

· (1) Likelihood of success on the merits 
· Note: different than permanent injunction, which requires a proven violation of harm
· (2) Likely irreparable injury if relief is delayed 

· Likely = threat of harm (Lyons)

· Irreparable = damages are inadequate (eBay)

· TRO = immediate injury required

· (3) Balance of the hardships

· Must favor the moving party (does not require substantial outweighing) 
· (4) Injunction not adverse to public interest 

· (5) Proper procedures under FRCP 65 are satisfied

· Qualifying for PI & TRO – “Sliding scale” test (alternative test)
· Movant must demonstrate

· (1) Likelihood of success on the merits and some irreparable harm or 
· (2) A serious question on the merits and that the balance of hardships tips decidedly in its favor 

· Greater the degree of gravity of harm to the movant ( clearer the balance of hardships weigh in favor of movant and less need to show success on the merits 

· Utilized in the 9th Cir.

· Winters v. National Resources Defense Council 

· Background 

· Navy has been training off SoCal coast for ~40 years 
· NRDC argues that sonar used by navy is causing irreparable harm to the wildlife in the area 

· Each side argues the public interest favors them

· Navy ( national security at stake 

· NRDC ( Congress’s action to protect marine wildlife is proof of strong public interest 

· DC lays out steps Navy must take to prevent harm to environment ( navy appeals some provisions

· Big question = what is the status quo the PI is meant to maintain? (Period before PI or 40 years prior to litigation?)

· SCOTUS reverses DC’s PI 

· “possibility” of harm is wrong standard ( P must establish it is likely they will prevail on the merits & likelihood of irreparable harm 

· Even if irreparable harm established ( public interest in national security far outweighs environmental considerations
· Outweighed all other factors here

· Rejects sliding scale test 

· $$$ is the appropriate remedy 
· Note: Dissent & lower courts do not read this decision as overruling the sliding scale test ( on exam argue for test that favors you

· Occupy Tucson v. City of Tucson 

·  Background
· Economic protests in Tucson parks

· City enforced an ordinance forbidding camping in parks 

· P wanted TRO and PI saying city’s enforcement violated 1st Amendment rights

· DC denied TRO ( P failed to show they attempted to notify the other side they were seeking a TRO & no reason they couldn’t have done so 

· DC denies PI
· Argument over what the status quo is 

· City = ordinance on the books for over 30 years

· P = status quo is time before having the ordinance enforced against them

· Court holds ordinance does not violate 1st amendment 

· Winters Factors
· Nearly no chance of success on the merits (no 1st Amendment claim)

· Public interest favored the city ( area was becoming dangerous 

· Even under the sliding scale ( lose 

· American Hospital Supply Corp v. Hospital Products Ltd
· Harm of erroneous denial of PI to P compared to the harm of erroneous grant of PI to D
· P x HP (xHpi) > (1-P) x Hd (x Hpi) 

· P = probability of winning (merits)

· (1-P) = probability of D winning (merits) 

· Hp = harm to P if denied (irreparable injury) 

· Hd = harm to D if granted (undue hardship)

· Hpi = harm to public interest

· Dissent 

· Court does not articulate how to come up with values for the formula

· Basically the same as the sliding scale test 

· Modification & Termination of an Injunction

· Overview
· Old Standard = difficult to obtain modification
· Swift – decree remains in effect until showing of “grievous wrong evoked by new and unforeseen conditions” 

· Enforcing the order would be really bad

· Want to avoid diluting the value of the original remedy

· Modification (Rufo)
· Changed circumstances in law or fact

· Tailor to the change

· Current Standard for Termination

· FRCP 60(b)(5) – Grounds for Relief 
· Judgment is satisfied, released, or discharged

· Judgment/order based on an earlier judgment which has been reversed or vacated

· Applying judgment/order prospectively is no longer equitable 
· Substantial compliance (Dowell)
· D complied in good faith

· Eliminated the original harm and effects to the extent practical 

· Changed Circumstances (Horne)

· No longer equitable prospectively due to change circumstances 

· Purpose of litigation/injunction has been achieved 
· Which Rule applies?

· (1) What does D want?

· Modification ( Rufo

· Termination ( Dowell or Horne 

· (2) Why?

· Modification ( Change in fact or law 

· Termination

· Complied with FRCP 60(b)(5) (Full compliance)

· Substantially complied (Dowell)

· Change in circumstances (Horne) 
· Rufo v. Inmates of Suffolk County Jail 
· Background

· 8th Amendment challenge in pre-detention facility

· Injunction issued requiring jail to be single-inmate cells only and City must improve the jail 
· 20 years after injunction ( New Sheriff asks for modification

· Wants to be allowed to double-bunk

· Argues significant change in facts & change in law (Bell case held that double-bunking was okay) 

· DC/AC denied modification
· When consent decree was entered, single bunking was a major issue (didn’t matter if double-bunking is okay now) 

· Parties agreed to it ( shouldn’t change just because a new sheriff

· Applied the Swift standard – not unforeseeable that a prison population would grow 

· SCOTUS reverses
· Holds Swift standard is too rigid ( need to be flexible 

· Even if prison population growth is foreseeable, perhaps it wasn’t foreseeable to the extent that actually occurred
· Still need to be sure that the change being issued is only to the extent that equity requires

· Key Takeaways

· Modification changed when a significant change in circumstances 

· Change in fact (political change)

· Change in law

· Modification suitably tailored to changed circumstances 

· Once a change is recognized ( be flexible

· Board of Education of Oklahoma City v. Dowell 
· Background

· Desegregation case ( adopted Fingers plan (busing, etc.)

· DC dissolves the injunction because of the efforts District made

· Community org wants to eliminate bussing and go back to geographic assignment 

· Children spend too much time on buses

· Challenge to dissolution because of fear segregation will return
· AC holds that the dissolution was not proper 

· Applies Swift standard ( not new and unforeseen circumstances 

· SCOTUS reverses AC 
· Even though pre-Rufo (overruling Swift) ( Swift standard should not apply to desegregation cases because they are inherently different (more detailed; more flexibility required)

· Should be allowed to dissolve the injunction if there has been a good faith effort to combat de jure segregation & the vestiges of past de jure segregation had been eliminated to the extent practical 
· Black community has a major input ( state no longer segregating (community is self-segregating)

· Freeman v. Pitts

· Background

· Atlanta school district segregated mostly due to residential patterns 
· P sought bussing, gerrymandering, etc. to facilitate integration

· Court holds that school districts are not responsible for eternal factors (i.e., residential patterns) contributing to segregation ( should be able to modify original injunctions
· Horne v. Flores 

· Background

· Institutional reform litigation

· ESL students challenged District policy claiming it violated the Equal Education Opportunity Act
· DC issued a statewide injunction requiring a change in school administration (structural injunction) 

· Issued a contempt order for failure to comply

· State of AZ accumulated $20m in contempt fines 

· Court’s Considerations
· Federalism Concerns ( state has power over education & injunction has negative effects on state budget 

· Appropriate legal standard?
· Need to be flexible! 

· Combination of change in law/fact and compliance to the extent possible 

· No Child Left Behind Act ( provided additional funds to help AZ deal with the issue

· Court holds that the injunction is no longer needed

· Objective of the order has been achieved even in the absence of good faith compliance
· Enforcement of an Injunction – Contempt

· How to Enforce a Judgment 
· If Judgment is for $$ damages, enforce by:

· Attachment ( lien “attaches” judgment to property (in rem jurisdiction) 

· Garnishment ( against 3rd party employer or bank account

· Child support can be in personam (Feiock)

· Out of court settlement ( enforce via breach of contract claim

· If violating an injunction (equitable relief)
· Contempt remedy

· Acts in personam (fines or jail; may lose “liberty”) 

· Enforcement advantages of injunctions (equitable relief)
· In personam: against D personally

· Immunity (governmental) prohibits $$$

· Contempt power – extra remedial power

· May be able to recover attorney’s fees or other costs not usually recoverable 
· D’s strategies pre-contempt

· Seek clarification of injunction

· Seek modification (changed law/circumstances; new order (Rufo))

· Seek termination

· Compliance or substantial compliance (Dowell)

· Comply with law in new way (Horne) 

· Contempt Overview

· Contempt = violation of court order (harm)
· Prima facie case:

· (1) Clear, specific Court order

· (2) D has knowledge/notice of order 

· (3) Violation (noncompliance) 

· (4) Intent (willfulness if criminal contempt)

· Source of contempt power
· Inherent power of the courts to enforce their orders 

· Discretionary Power

· Codified in statutes, court rules (FRCP 11)
· 18 USC § 401 – Court can punish by fine or imprisonment or both at its discretion 

· Qualifying for Contempt

· (1) Disobedience of an injunction

· Clear specific order

· D’ must have knowledge/notice of order

· Violation = failure to comply

· Defenses: inability to comply; injunction transparently invalid

· (2) Remedy 

· Character

· Criminal

· Coercive

· Compensatory

· Fines or Jail 

· (3) Procedural Safeguards (Due Process)

· Civil – Notice/hearing – C&C standard

· Criminal – full constitutional criminal protections 
· Three types of contempt

· Criminal Contempt (a crime)

· Purpose = punitive

· Character 

· Past looking 

· Fixed ( determinative, flat, fixed term/fine

· Prohibitory – complex conduct (ex: Bagwell)

· Form = jail or $$ 

· $$$ paid to gov 

· Court initiated 

· Separate violation (becomes a separate lawsuit)

· Immediately appealable since its summary adjudication by the judge

· Procedural safeguard – full criminal protections (i.e., BARD standard, right to counsel, jury if not petty, 5th and 6th Amendment rights) 

· Summary/direct contempt (in presence or “direct”) is an exception 

· Immediately judge & summarily sanction because the violation occurs in the court’s presence
· No hearing/notice required 

· Constructive/indirect (acts outside court’s presence) ( refer to AUSA or DA to prosecute the case 

· Compensatory Civil Contempt 

· Purpose = remedial; compensate for past harm 

· Character

· Remedy for past harm 
· Measured by P’s loss, D’s profits, or attorney’s fees

· Form = $$$ 

· Paid to moving party 

· P files action to enforce violation 
· Must prove with C&C evidence 

· Procedural safeguard – requires notice and opportunity to be heard

· Some jurisdictions do not recognize (CA, TX)

· Treat as “damages” or a legal remedy and hence should not have the ability to have a jury trial (must sue separately for contempt)

· P may prefer civil trial (lower evidenciary standard) 

· Coercive civil contempt

· Purpose = force compliance (not punish) 

· Character

· Prospective – get non-compliant party to behave in the future
· Conditional 
· Indeterminate amount of time (not fixed)

· Purgeable ( avoid by complying with the order 

· Form = $$ or jail 

· Paid to the moving party or government (depends on statute) 

· Goal is not to compensate party 

· P files action to enforce 
· C&C evidence 

· Procedural safeguard – requires notice and opportunity to be heard

· Additional limitations
· Cannot be punitive (begins to become criminal) 

· Need to consider whether the order is effective

· Distinguish types by character and purpose of the contempt remedy

· Measure of Contempt

· Jail

· Determinate/fixed = criminal

· Conditional/purgeable = coercive civil

· Release if coercion no longer serves its purpose (Fed law limits to life of proceeding or max of 18 months for a reluctant witness) 

· Money

· Determinate/fixed = criminal

· Escalating/conditional = coercive civil

· Fines unrelated to the measure of damages

· Amount/size of fine is a factor in determining whether it is punitive & additional safeguards are needed (Bagwell)
· Compensate for loss = compensatory civil 

· D’s defenses to contempt order? 

· Order not specific enough

· Lack of Notice

· Impossible to comply

· No personal jurisdiction

· Cannot argue contempt is unconstitutional (collateral bar rule) 
· Discretionary

· Don’t want D to determine which court order to follow

· Trust judge’s judgment more than the D 

· Hicks (on behalf of Feiock) v. Feiock (1988)

· Background

· Father found in contempt because of failure to pay child support

· Sentenced to 25 days in jail ( sentence suspended and placed on 3-year probation with requirement to make payments 

· CA appellate court says contempt is quasi-criminal but TC did not specify what kind of contempt it is 

· Quasi-criminal = burden on wife to prove, not husband

· Problem = if criminal contempt ( impermissibly shifting the burden to the D 
· CA law placed the burden on D to prove his inability to pay 
· Court remands the case to determine if its civil coercive or criminal contempt

· Would be civil coercive if contempt order purgeable by paying all past child support
· If criminal ( not proper order because burden was shifted to D to prove his inability to pay child support 

· United Mine Workers v. Bagwell 

· Background
· Labor protest

· TC orders workers not to protest in an overly disruptive way 

· Protesters disobey order ( D seeks contempt order 

· TC issues new order described as civil coercive

· New violations = contempt 

· $100k fine for each violent violation; $20k for non-violent violations 

· Covers wide range of conduct

· Union incurs over $64m in contempt fines 

· $12m to P & $52m to state 

· P settles with union ( waive the $12m in contempt fines 

· TC holds Union still owes state $52m 

· No longer purgeable ( criminal contempt? 

· AC reverses TC ( Civil case settled ( contempt should go away too

· Virginia SC reverses ( not fair to purge fees just because the case has settled

· SCOTUS holds the Order was criminal contempt
· Complex injunctions that cover an entire code of conduct 

· Fact intensive to determine if violation took place 

· Resulted in serious fine that could not be purged
· Criminal procedural protections should have been applied 

· Fines may be punitive due to amount and a dispassionate jury should decide if appropriate 

· Griffen v. School Board of Edwards County

· Background

· In response to Brown-like enforcement litigation ( Board decides to close all public schools (instead of litigating) & give only white families a voucher to attend private schools

· P asked DC to stop school from providing grants for private school 
· DC refused & P appealed ( AC found that there was no clear injunction 

· While waiting for appeal to be heard, appellate court clerk told school to stop issuing grants 

· Overnight ( supervisors issued grants to white families 

· Issue = can P be held in contempt even though there was no official court order or decree?

· Court holds supervisors are in civil contempt

· Knowingly put the subject matter of the appeal beyond the reach of the court is in contempt of the court’s jurisdiction 
· Taking the money that is the subject of the litigation and giving it away = contempt 

· Key takeaway
· There is a narrow exception to contempt if there is a willful/knowing action against the court’s direction

· Injunction v. contempt 

· Difference = contempt can hold individuals personally liable 

· Collateral Bar Rule 
· Court may allow a collateral attack on its order 

· Collateral attack = order is unconstitutional 

· A party may not violate an order (injunction) and raise the issue of its constitutionality collaterally in criminal contempt proceedings as a defense

· Premise 1 = respect for court orders 

· Premise 2 = appropriate challenge to court order is direct appeal

· Exceptions 

· Transparently invalid court order (but there is a strong presumption that the order is valid ( better to ask for clarification of the order before violating) 

· No direct appeal available

· Court lacks jurisdiction

· Prior restraint (speech)

· Inability to comply pending modification 

· In re Providence Journal

· Court issued a TRO against the journal, preventing publication of any info they got from a FOIA request

· Time sensitive (8 hours) between TRO & publishing deadline 

· Prior restraint on pure speech = unconstitutional act

· TRO was transparently invalid court order ( exception to CBR applied

· Walker
· Dr. King held in crim contempt for violating court order even though the denial of permit was suspect and judge was a segregationist

· Didn’t appeal and court technically had jx (so not “transp. Invalid) 

· Held in criminal contempt and jailed
Declaratory Relief

· Overview
· Authoritative & definitive statement regarding the rights, status, and legal relations of the parties 

· May create issue/claim preclusion effect on future litigation

· Discretionary relief (equitable order)

· Attempts to define the right before there is a violation 

· Potential D is the P trying to clarify rights before breach 
· Statutory remedy

· State (Uniform Declaratory Judgment Act) 

· Federal Declaratory Judgment Act 

· Non-coercive remedy

· No power of contempt for non-compliance (only grants effect of res judicata/collateral estoppel) 
· No irreparable injury requirement 

· Jury trial (usually) allowed
· DJ Analytical summary

· Choice – statement of rights for prevention of future consequences

· Qualifying for DJ

· Actual controversy (definite & concrete, adverse, ripe)

· Appropriate relief 

· Terminate uncertainty

· Not for tactical advantage (disfavored)

· Amount of relief 

· Authoritative (final statement)

· Further relief available (but no contempt) 
· Choosing Declaratory Judgment
· Prevention – value of DJ to resolve uncertainty in advance of harm 

· Power – timing advantage

· Avoid penalty (tax, jail, etc) 

· Ongoing relations (business, insurance) 

· Expedited calendar 

· Used in tandem with other remedies (damages, injunctions, restitution)

· Medimmune v. Genetic

· Background

· Genetic entered into a licensing agreement with Medimmune, granting M use of their patents 

· Genetic patents new tech ( asserts the previous licensing agreement covers new patent ( argues M must pay royalties or face lawsuit
· M disagrees that royalties are required under the existing agreement 

· Don’t want to risk additional fees ( pay fees under protest and sue for declaratory relief 
· Lower courts say they can’t grant relief because there is no case/controversy 

· Fed Circuit ruling required patentee to take affirmative steps to infringe (i.e., stop paying royalties)

· Court holds that the lower courts could grant relief
· Threat of private prosecutions enough to satisfy harm requirement 

· DJ not limited to threats of coercive gov action

· Medimmune does not need to breach contract to seek DJ

· Risking treble damages, attorney’s fees, etc. not required 

· Prasco v. Medics (note 1 after Medimmune)

· Subjective fear of future D not enough to satisfy the case and controversy requirement 

· Morrison (Hertz) v. Parker (Edgerton)
· Background 

· Car accident Case 

· Hertz argues they don’t have to pay judgment because of state law defenses

· Uninsured car

· Not the registered owner

· Driver was underage

· Herts seeks declaratory relief in federal court

· Court declines to grant declaratory relief

· All defenses raised can be raised in a regular lawsuit

· Federalism concerns

· State law allows minor to wait until they reach the age of majority to file a lawsuit

· Don’t want to unduly interfere with state laws

· Federal attitude = decline DJ where putative tortfeasor (person who committed the tort) appears to be forum shopping 

· Enforcing a Declaratory Judgment

· Initial relief is just a statement of rights – can seek further relief 

· Where necessary and proper 

· Upon notice & opportunity to be heard

· Can seek all other remedies that are normally available 

· No contempt remedy available 
Compensatory Damages

· Introduction
· Money paid to compensate for P’s loss

· Goal = compensate for loss; restore P’s pre-injury rightful position 
· Compare restitution – looking at D’s benefit to return to P 
· Need to show actual losses that can be compensated (e.g., medical bills)
· Proven with evidence of facts that have occurred 
· Legal remedy ($$$) 

· Jury trial for actions $20 or more (7th Amendment)

· Compare IJ – no right to jury trial 

· Why award compensatory damages? 

· Return P to their rightful position 

· Damages are trying to compensate for the value of the harm or replace/stand in for the harm 

· Deterrence ( disincentivize wrong behavior 

· Nominal Damages

· Small, trivial sum of money when no actual loss occurs

· Intended to be an acknowledgment of P’s rights
· May be awarded to allow for recovery of attorney’s fees or as a hook for punitive damages
· Presumed Damages 

· Type of compensatory damages 
· Substitute for compensatory damages when loss is impossible to measure 

· Not supplemental to compensatory damages

· Require no proof of injury or harm ( presumed as a matter of law to result naturally and necessarily from a tortious act 
· Awarded when the harm/damages are likely to have occurred but they are not easy to quantify 

· Examples:

· Denial of the right to vote

· Defamation

· Pure constitutional violations (Stachura)

· Memphis Community School v. Stachura

· Background

· Sex ed teacher at a public school ( has a property interest
· Fired because of complaints about sex ed curriculum 

· Claims due process violation for termination without proper process ( seeks CD and PD under 1983
· Suspension deprived P of liberty/property without due process

· School board violated 1st Amendment right to academic freedom

· Court holds

· Damages based on the abstract “value” or “importance” of constitutional right are not permissible elements of compensatory damages

· Compensation should be based on the actual injury that occurred

· Section 1983 already allows for damages that compensate for the actual harm incurred and deters future constitutional violations 

· Presumed damages are a substitute not supplemental and though difficult to quantify, compensate the P for violation that lead to actual injury 

· Cummings v. Premier Rehab Keller

· Background

· COA = violation of federal statutes under Rehab Act & ACA since D failed to provide a therapist that could communicate in ASL 

· P wants injunction, declaratory judgment, and damages 

· DC treated as a contract violation ( statutes are based on the spending clause ( provide funding with strings attached
· Issue = is D on notice that they may be subject to liability for emotional distress damages for violating a federal statute?

· If contract violation ( emotional distress are not normally available 
· Court holds ED are not recoverable in a private action to enforce either federal statute at issue because ED are not the usual breach of contract remedy 
· D had no notice that refusing to provide disability accommodations would result in liability for ED damages

· Collecting $$ Judgments 

· Civil $$ judgments are not self-executing 

· Ways to Collect:

· Execution 

· Judgment is executed by attaching to D’s property which is then sold by sheriff at auction
· P registers judgment, gets a writ of execution, and then submits to sheriff who seizes and sells (foreclosure) 

· Primary home, car, pension more than 25% of income is exempt (60% for child/spousal support) 

· Turnover statutes – in person injunctions to turn over intangible non-exempt property (e.g., book rights or other IP)
· Seeking to get the profits from the IP to fulfill the judgment

· Garnishment – filed against 3rd party (employer or bank) to collect $$ from D refusing to pay
· Attachment – attaches to property so D can’t liquidate assets in anticipation of an adverse judgment 
· Maintains status quo (notice and hearing needed) 
· Fed courts can only do so via preliminary injunction since this can shift balance of suit in the creditor’s favor to 
· Two types of compensatory damages

· General

· Typical measure of damages that flow from the harm

· May not fully compensate P

· Direct; primary measure

· Consequential

· Secondary losses particular to P

· Indirect; secondary; atypical 

· Necessary to make sure P is returned to their rightful position, given their unique position

· Sometimes called “special” damages 

· Limitations depend on the type of damages awarded

· Limits on Recovery

· P must prove the damages are

· Foreseeable

· Certain

· Unavoidable

· Foreseeable 
· D’s knowledge or notice (or reason to know) of the special circumstances 

· D will be liable if it “should have foreseen” even if it didn’t

· Rational = economic efficiency ( if D is on notice, they can bargain for the risk of harm to P 

· Limits recovery on losses that are too remote

· Contract
· Need to look at the time the contract is formed ( are the damages P is asking for foreseeable at this point? Yes = compensable 

· Hadley v. Baxendale – recovery of lost profits denied for breach of contract because they were not foreseeable to D 

· Special circumstances 

· Never communicated to D

· P should have had a separate spare shaft

· P had better info about the risk 

· Tort

· D’s acts must be a “proximate cause” 

· Only need to know that this type of injury is possible given the cause of the injury
· Do not need to prove the extent of the injury incurred if it is foreseeable that the injury would occur

· Thin-skulled P (“egg shell” P) – exception to foreseeability 

· D takes P as they are 

· EVRA v. Swiss Bank

· Background

· P had a contract with a 3rd party to charter a ship for use in a shipping contract 

· Delivers payment late ( 3rd party wants to cancel contract ( arbitrator says no because there was no notice strict performance was required (had previously waived late payments)

· 2nd late payment due to negligence of Swiss Bank ( did not transfer funds to 3rd party on time ( P’s contract with 3rd party is canceled 

· P took no immediate action when they discovered the bank had failed to deposit the funds as requested 

· P sues Swiss Bank for damages related to the canceled contract

· P suffered no actual damages but only consequential damages because of Swiss Bank’s negligence 

· Didn’t lose the $27k payment but now lost out on $2.1m because of the canceled contract 

· Court holds Swiss Bank is not liable to P for consequential damages
· Bank had no notice of the potential harm (consequential damages)
· P was in a better position to appreciate the harm since he previously missed a payment ( could’ve taken additional action to prevent the harm 
· Certain

· Need to be sure about the damages ( not speculative 

· 2 components
· (1) Causation in fact – D was the cause of P’s harm 
· (2) Evidence – quality, quantum (amount/quality) of evidence presented
· Evidence about the amount of loss with “reasonable certainty” (or probability of occurrence of future harm, minority view)
· Jury must be able to make reasonable, non-speculative estimate of the amount of damages 
· Dillon v. Evanston Hospital 
· Background

· P underwent surgery ( surgeon left part of a catheter in body ( traveled to P’s heart and got stuck there

· Experts said it was less risky to leave the piece there (low chance of future injuries)

· Jury instructions = If P can establish liability ( can compensate for increased risk of future harm ($500k)

· Majority view = prove risk of harm with “reasonable certainty” 
· Court rejects the majority view and ties recovery to the probability of occurrence of future harm 
· Low probability = low recovery (and vice versa)

· Want to avoid speculating ( size of award needs to reflect probability of occurrence 

· Most jurisdictions are trending toward this view

· Unavoidable

· No recovery for losses P could have avoided 

· Focuses on P & reasonable of actions after the violation by D to avoid further harm 

· Not the same as contributory/comparative negligence (which focus on P’s actions before the harm) 

· Not a duty owed to D to mitigate but functions to reduce P’s recovery if unreasonable after violation 

· Contract cases – duty to “cover” but can recover losses that can’t be avoided by reasonable efforts
· Munn v. Southern Health Plan 

· Background 

· Car accident case

· P (deceased) refused medical treatment (blood transfusion) because of religious beliefs, which would have saved her life
· No doubt in terms of fault

· Court holds that the doctrine of avoidable consequences will apply to limit the amount of damages an injured person may recover if refusing medical treatment is unreasonable
· Remand the case to determine whether refusing medical treatment was unreasonable 
· Consistent with “egg shell P” since that rule only applies to preexisting physical conditions that result in unforeseeable injury (not religious beliefs) 
· Consistent with 1st amendment ( requiring D to pay damages for an unreasonable refusal of treatment based on religion would be an unconstitutional establishment of religion 
· Measuring Value

· Introduction
· “Value” = monetary worth of the loss

· Quantification of damages = how much $$$

· Law seeks precision ( no ballpark figures or pulling numbers out of a hat 

· Focused on economic damages 

· Generally measured at the time of the loss 

· Equilibrium is the goal 

· Right measure of damages is balanced
· P: returns to their rightful position

· D: pays for harm but nothing else

· Want to avoid giving P a windfall
· Measure using MR PRUD(e)

· Market Value (FMV)

· Replacement costs

· Personal (sentimental) value (disfavored but some circumstances allow)
· Repair Costs 

· Use Value

· Costs associated with the time it takes to achieve one of the above methods 

· Given in addition to above methods
· Diminution in value
· Only one measure for every loss 

· Though multiple losses may be associated with one “wrong” ( only one measure for each loss (can’t mix and match) 
· But remember: use value can be combined with other measures 
· Market Value (FMV) 
· Preferred method of damages by the court
· Price a willing buyer would pay a willing seller

· Endowment effect – may result in undervalue/overvalue of damages since people may end up paying less than something is actually worth (or vice versa)
· Example – market value of a car

· Actual cost = purchase price v. price buyer is willing to pay 
· List price is evidence of willing seller price (but not always accurate) 

· Depreciated value (Cost – depreciation) 
· Reduction in value caused by the market because of time and use (e.g., car value declines over time because of wear & tear)
· When discussing FMV, a D may use this to argue against the accuracy of the list price/price buyer is willing to pay 

· Replacement Costs

· Must actually make the purchase of replacement good (reasonable replacement only) 
· Price to replace loss on market

· Market = forced sale under pressure, not perfect
· D may have an argument P shouldn’t recover whole amount if there is a big market with lots of options available 
· P may have an argument D should have to pay full replacement cost if the market is not liquid/little choices available

· Example: replacement cost of car that was destroyed

· Cost to buy new car of similar type & quality 

· But subtract “betterment” if P is getting a newer/better item  

· Personal Value

· Price individual personally places on loss due to sentimental or emotional reasons 

· Lacks objectivity

· Generally not allowed

· Want consistent verdicts 

· Avoid fraudulent claims leading to overcompensation 

· Exceptions

· D’s actions are willful/intentional

· Special value objects (e.g., trophies, wedding rings, etc.) 

·  Repair Costs 

· Amount to repair the damage or “restore” the loss to pre-harm condition

· Must be efficient – can’t spend more $$ to fix than the thing is worth 
· Ex: FMV of a car is $2500 and it will cost $3500 to fix ( may not justify awarding repair costs 

· Example: repairing a car

· Fix it yourself ( cost of supplies

· Mechanic’s estimate

· Actual charge by repair shop 

· Use value 

· Compensating for loss of use of the property 

· Example: need to uber to and from work while car is being fixed

· Reasonable period awarded – fair rental value 

· Different focus – not on the loss itself but what you used the property for 

· Ex: used car to make pizza deliveries for income ( would compensate to fix car + cost to rent a car to work

· Can be recovered in addition to FMV/replacement/repair costs

· Diminution in value

· Change in value caused by legal wrong 

· Still have property of some value, though diminished 

· Example: diminution in value of car

· Market value prior to harm – current value 

· Market value as promised – market value as is 

· If repaired ( can ask for repair costs + DMV remaining 
· Choosing Measure 
· Common law rule = choose the lowest value
· Market value is the preferred measure 

· Want to be practical – what can P prove?

· Barking Hound Village v. Monyak 
· Background

· P’s pet died because of D’s negligence 
· General rule for loss of private property = limited to FMV

· AC held that not all pets have a commercial value ( awarded value of pet to owner 
· Not focused on sentimental or intrinsic value ( looked at vet bills and other expenses 

· Supreme Court of Georgia held that the correct measure of damages was the FMV @ time of loss + interest and any reasonable medical expenses in treating the animal 
· Reasonable medical costs to be determined by the jury

· Exception to the general rule 

· FMV is not value to owners (sentimental) ( can be a combo of purchase price, training, breeding potential, age of dog, use (i.e., service animal), etc. 

· Ohio v. DOI
· Background

· Ohio challenges DOI regulation regarding the CERCLA provisions 

· Regulations provide that “lesser of” restoration and loss of the use value of resources will be the measure of damages

· DOI argues that restoration is not economically efficient (not a rational allocation of society resources) 

· Ohio argues “diminution in use value” will usually be less than the restoration value ( would be against the purpose of CERCLA 

· Court concludes that congress intended all $$ awarded to be used to restore and that the polluter should have to cover the cost 
· Awarding lesser cost to restore = taxpayer must pay the remaining cost 

· Even if restoration is not efficient allocation of resources ( Congress intended to award restoration value ( efficiency is not important 
· Natural resources are not fungible ( can’t really compensate for DMV or replacement costs 

· DOI should use all reliable ways to measure ( FMV may be a factor, but it is not the only/determinative factor 
· Tort Damages

· Pecuniary Damages
· Economic loss – can be easily quantified

· Examples

· Lost earnings (past & future)

· Consider P’s earning capacity (i.e., a housewife v. a lawyer) 

· Compare P to similarly situated people 

· Medical expenses (past & future)

· Other expenditures/out of pocket costs

· Property loss (FMV or replacement cost)

· Nonpecuniary damages

· Intangible losses – difficult to quantify (subjective to P)
· Examples

· Pain & suffering

· Loss of services (e.g., a housewife providing childcare) 

· Loss of society & consortium
· Hedonic (loss of quality of life)

· Allowed only in a few states but may be considered as a factor for determining pain & suffering award

· Categories of Nonpecuniary Damages

· Pain & Suffering 

· Pain = physical sensation
· Suffering = emotional/mental distress; “mental anguish”
· Any emotion is compensable 

· Trial courts will generally be deferential to the jury’s award
· May reject jury award if it is against the “Great weight of the evidence” or the award “shocks the conscious” 

· May also consider if the award is consistent with prior awards in similar cases 

· But always keep in mind inflation (may affect the numbers)

· Generally limited to “conscious” P who can feel P&S

· Loss of Services 
· Compensating for LOS provided by deceased 

· Allowed in most states (wrongful death statutes)

· Looking at burden on survivors 

· Examples

· Household chores

· Raising Kids

· Cooking

· Driving

· Typically treated as pecuniary damages, but most texts list it as a nonpecuniary loss

· Measurement

· Look at cost of replacing services (hiring 3rd party)

· What were the tangible contributions of the deceased? 

· Deceased children/retiree’s provide fewer “serices” to survivors ( nominal recovery awarded 

· Loss of Society

· Nonpecuniary – loss itself was not $$ but affection/love

· Ability to interact with person, care, affection, protection, social connection 

· Loss of companionship with family/friend/child 

· Intangible contributions of the deceased that left the survivors “worse off”

· Allows for recovery for the death of child/retiree (who was not providing services) but does put the survivor in a “worse off” place
· Loss of Consortium 

· Specific type of loss of society usually between spouses
· Technically a separate COA filed that provides survivor for loss of society, services, & sexual relations

· Hedonic (loss of enjoyment of life)

· Reduction in quality of life (e.g., inability to ski from leg injury) 

· Awarded in cases where pain/suffering is not available (no double recovery)

· Different than P/S since there may be no pain

· If P/S available, jury can consider “loss of joy” when awarding P/S

· Wrongful death cases – courts generally reject hedonic or “value of life” claims

· Some states allow it to be a factor in wrongful death suits

· Survival actions

· Losses until the time of death 

· Filed by decedent’s estate

· Punitive damages are available

· Wrongful death actions

· Filed by spouse/child/parent/next of kin

· Many states only allow for pecuniary losses

· Factors

· Funeral and burial expenses 

· Loss of support from expected earning capacity

· Reduced by “personal” consumption of deceased ($$ they spent on themselves)
· Future lost support reduced to present value

· Loss of services

· Loss of society

· Loss of prospective inheritance to the decedent’s heirs

· Mental anguish incurred (some jurisdictions)

· Punitive damages not allowed

· Injury to person 

· General measure of damages = pain & suffering

· Nonpecuniary (pain & suffering for past/future)
· Pecuniary (special damages)
· Special = specific to the plaintiff

· Lost earnings

· Reasonable medical expenses (past & future) 

· Injury to property 
· Pecuniary

· Property’s lost value (DMV or repair costs)
· + loss of use (cost to rent a home while repairing/replacing)

· Nonpecuniary

· Owner’s discomfort & annoyance (real property only) – nuisance (“use and enjoyment”) 
· Measuring pecuniary/economic loss in Tort
· Same basic rules of valuation (MR PRUDe)
· Future losses discounted by present value
· Collateral source rule
· Payments or benefits to P from other sources (e.g., insurance) not credited against D’s liability, even if benefits cover all or part of the loss

· Still want to have a deterrent effect on potential tortfeasors

· Tort reform attempts to alter the CSR (wants to eliminate) 

· Measuring noneconomic/nonpecuniary loss in tort

· Initial award – concerned about subjectivity and arbitrariness

· Difficult to determine/calculate

· Excessive check?

· Common law 

· Upheld unless against the weight of the evidence or shocks the conscious 
· No golden rule arguments 

· No per diem awards 
· Test to consider excessiveness:

· (1) is the award monstrously excessive?

· (2) No rational connection between award & evidence?

· (3) compare to awards in similar cases

· If excessive – remittitur (P accepts a lower award or a new trial is granted 
· Tort Reform – statutory caps 

· Cap total damages (limited by state constitutional provisions ( legislatures reform constitution to allow statutory caps)
· Cap noneconomic damages 

· Often done depending on D or type of claim 
· Ex: CA Medical Injury Compensation Reform Act (1975) – imposed $250k cap on compensatory damages on noneconomic damages in medical malpractice cases  

· Abolishing collateral source rule

· Ayers v. Jackson Township

· Background
· Toxic well water case – enhanced risk of future harm

· Jury awarded $16m ($2m emotional; $5m quality of life; $8m medical surveillance)

· Court Holds:
· Emotional damages barred by Tort Claims Act (P&S not allowed if D is a public entity) 

· Future harm 

· Enhanced risk – denied

· Not reasonably probable

· Not enough data to uphold 

· Future medical surveillance – upheld 

· Quantifiable by expert testimony

· Court notes that a general fund to which P can make claims as they come up v. a lump sum may be more efficient, but won’t disturb jury verdict just to create this 
· Thorn v. Mercy Memorial Hospital

· Background

· Wrongful death case – mother died during childbirth 

· Key issue = how to value household services to children

· Pecuniary or nonpecuniary?

· Most wrongful death statutes generally allow pecuniary recovery or cap awards

· D argues that household services fall within loss of society damages and they should be capped 

· P’s expert - $1.45m 

· Court holds that the focus is on whether the damages are pecuniary or nonpecuniary (not how to categorize the damages)

· Loss of services is pecuniary (can be quantified)

· Not subject to caps by wrongful death statute

· Separate from loss of society/consortium 

· Tullis v. Towley Engineering
· Background

· Wrongful termination – no issue regarding liability

· D claims that $80k in nonpecuniary damages was too much 

· NPD = mental anguish & inconvenience 

· Should grant remittitur 

· Test to consider excessiveness:
· (1) is the award monstrously excessive?

· (2) No rational connection between award & evidence?

· (3) compare to awards in similar cases

· Court holds the verdict was supported by the evidence & jury could have found that the disruption to P’s family life (child support payments, etc.) was not based on the jury’s passion or prejudice 
· Arpin v. US

· Background

· Wrongful death from medical malpractice – preventable due to an infection that wasn’t treated
· $8m awarded in bench trial

· $500k for medical costs

· $750k for P&S

· $7m for loss of consortium/society

· Issue = is the $7m award appropriate?

· Court upholds liability but reverses the award

· FRCP 52(a) requires the judge to explain the award granted ( judge did not explain his reasoning

· Suggests a ratio approach to nonpecuniary damages (should be proportionate to pecuniary damages) 
· Walker v. Richie
· Background

· Wrongful death case – 17-year-old died 

· D challenges pecuniary damages based on teen’s lost future income potential 
· Too speculative to award based on the assumption she would’ve attended college (TC accounted for this)

· Future earnings are speculative – is race, gender, etc. taken into account?

· Court holds that an “individual” approach must be used and here the damages are appropriate based on individual & family background

· Family went to college, articulated plans, etc.

· Contract Damages 

· Contract Damages Summary

· Liquidated damages = starting point 
· If valid ( no duty to mitigate damages 
· Additional interests – what are the expectancy or reliance interests?

· Default measure = replacement costs (cover) 

· UCC 

· Incidentals allowed

· No consequential for sellers

· Pre-judgment interest generally allowed 
· Overview

· Expectation interest ( goal is to give benefit of the bargain

· Reliance interest – out of pocket expenses (due to breach)

· Given when expectation damages are too hard to quantify (can’t get both) 

· Trying to compensate for expense incurred because of contract

· Limits on consequential damages (foreseeability, certain, avoidable, or contractually limited) ( look @ time contract was formed

· Nonpecuniary damages are unavailable

· UCC governs sale of goods
· Prejudgment interest added (interest on damages from time of injury until the award)

· Liquidated damages – must be a reasonable estimation of actual damages

· Efficient breach theory 

· General rules

· General damages = loss of the value of the contract

· Consequential damages

· If valid liquidation damages clause ( excluded 

· Incidental damages ( governed by UCC

· Emotional loss not recoverable unless linked to tort 

· Protected interests

· Value – loss of the value of the contract

· Expectancy (expected benefit of the bargain) ( default remedy unless too speculative 

· Reliance = out-of-pocket expenses (not available if getting expectancy damages) 
· Goals

· Expectation = put P in performance position

· Reliance = put P in pre-contract position

· Expectation Damages

· Breach of contract – buyer basics in Common Law
· Goal = Benefit of the bargain 

· FMV (or replacement cost) – Contract Price + extras (incidentals, consequential, etc.)

· Exception = real property minority rule (including CA)
· Non-breacher must show bad faith to get BOB

· Buyer recovers only $$ paid to the seller, $$ paid to investigate/clear title, and cost of improvements (limited to reasonable improvements only)

· Bad deals (BOB is negative or FMV is lower than contract price & seller breaches)

· Improvements/extras may not cover loss

· Solutions ( restitution, tort damages, specific performance

· UCC damages – sale of goods 

· Buyer’s options

· Seller cancels – pay back any deposits and
· Cover costs or

· Example: P contracts to buy car; $1k deposit; seller breaches; buyer purchases another car for $22k; damages = $3k ($1k deposit + $2k cover cost) 

· Market Damages 

· Example: P contracts to buy car; $1k deposit; contract price was $20k and FMV was $24k ( damages = $5k ($1k deposit + $4k difference in contract price and FMV) 
· In proper cases (i.e., unique goods) ( specific performance 

· Sellers’ remedies 

· CL – Real Property

· BOB (loss on resale) + incidental damages (caused by breach) – savings (if any)
· UCC options

· Resale (loss on resale) 

· (K price – resale) + incidental – savings

· Market price 

· (K price – FMV) + incidental – savings 

· Lost volume seller = add lost profit 

· Action on price

· Destroyed or no FMV for goods 

· K price + incidentals – savings

· Must hold goods for the buyer since you’re getting the full contract price (can’t resell to someone else) 

· Consequential Damages – UCC
· Any loss resulting from general or particular requirements or needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise

· Includes personal injury or property damages resulting from breach of warranty 

· E.g., you received goods that aren’t what you’re asked for

· Available to buyers only 

· Sellers are only able to get what they were expected to pay ( at that point they’re put in the position they would’ve been

· The contemplated profits would’ve been included in the contract price

· UCC – Incidental Damages
· Subset of consequential for losses “incident to” (after) the breach

· Buyer

· Expenses reasonably incurred in the inspection, receipt, transportation, and care and custody of goods rightfully rejected, and commercially reasonable charges, expenses or commissions in connection with covering 

· Sellers (2-710)
· Secondary losses measured by reliance

· Any commercially reasonable charges, expenses, commissions after the buyer’s breach in connection with return or resale of the goods 

· Prejudgment interest

· Recover prejudgment interest as damages

· Not allowing for recovery leaves party who is owed $$ in worse than rightful place

· Calculated fromt eh date $$ is due/owed until the time of judgment
· Great American Music v. Mid-South (UCC Case)
· Background
· D messed up pressing of P’s debut album 

· Oral contract – P chose to sue for breach of warranty (Contract damages even though tort damages would be broader) 

· Liability was clearly established ( only question was damage

· No general damages since substitution of replacement records 

· P wants $200k in consequential damages (future profits) on a $13k contract 

· Was based on expected future earnings

· UCC is more liberal and doesn’t require mathematical certainty ( just need to establish liability
· P tries to frame damages as “reliance” (since the court holds that consequential damages are not available) 
· Court holds that only incidental reasonable expenses of trying to rehab the record are recoverable (i.e., extra salary, advertising costs, mail expenses, etc.) 

· Even if first pressing had been okay ( no evidence the record would’ve been successful ( too speculative to allow for consequential damages

· Incidental damages are reasonably calculated 

· Note #2 after case ( economic forecasting for new businesses is better now ( courts more willing to grant

· Liquidated Damages Provisions

· Agreed upon amount or type of measure of damages for BOK 

· Consequential ​– can be excluded/limited unless unconscionable 

· Ex: cannot exclude damages for injuries due to consumer goods

· LDP cannot be a penalty for breach ( must be a good approximation of the actual losses that would take place upon breach
· If LDP is reasonable ( only measure of damages available 
· If LDP unreasonable ( normal measure of damages for BOK

· No duty to mitigate if valid LDP

· If not valid ( consider whether damages are general or consequential

· General = no duty to mitigate

· Consequential = must take reasonable efforts to mitigate

· Garden Ridge v. Advance International (Snowman case)
· Background

· LDP (chargeback provision) ( issue = is this a penalty?

· Burden is on the party challenging the provision

· No impact on profits due to substitute snowman provided

· GR made $113k in profit but do not want to pay for the goods since they did not conform to their original order

· Actual damages were uncertain (no evidence presented)

· Court held that LDP was unreasonable

· LDP based on anticipated harm not proportional to the actual harm that occurred 

· GR made a profit despite the error ( makes LDP look more like a penalty 

Punitive Damages

· Introduction

· Often referred to as “exemplary damages” ( awarded to deter or punish wrongdoer for outrageous conduct

· Focused on D’s actions (not putting P in rightful position)
· Based on statute ( usually discretionary 

· Legal remedy (entitled to Jury trial)

· D does not get the same constitutional rights as a criminal D beause D’s liberty is not at issue

· Often requires showing of malice (intent or conscious disregard)
· Not available when:

· D is a municipality or union 

· Statutory exclusions 

· Tort Reform 

· Treble Damages 

· Statute allows treble damages upon proving violation of law 

· TD are compensatory but are designed to deter future violations 

· Qualifying for Punitive Damages

· (1) Parasitic – must be attached to compensatory/nominal damages

· (2) Only applicable to Tort claims (unless contract violation creates an independent tort, e.g., fraud) 
· (3) D’s state of mind – must have malice 

· Intentional harm or conscious/reckless disregard of rights

· Negligence is not enough

· (4) Vicarious liability 

· Question of when principal is responsible for paying PD because of agent’s actions
· 2 tests

· Scope of employment 

· Complicity rule (ratification or other authorization)
· Requires more of the principal before they will be held liable

· Measuring PD 
· Jury determines initial amount ( judicial review for excessiveness 

· Does the reward “shock the conscious”

· Is the award rational (based on evidence) or based on passion or prejudice of the jury?

· State law factors

· Reprehensibility of D’s conduct

· Ratio to compensatory damages
· Wealth of D – will PD deter or change behavior? 

· Not allowed in federal court

· Other criminal or civil sanctions available?

· Did D profit from illegality?

· Other/multiple P? (will PD prevent recovery for future P?) 

· Litigation Costs 

· Excessive = remittitur granted

· Tort Reform Limits

· Statutory limits at 3x compensatory 

· Federal Constitutional Limits

· SCOTUS does not have the power to review state awards of PD unless award is so grossly excessive as to violate the DPC

· BMW v. Gore (car paint case)
· PD must be reasonably necessary to vindicate state’s legitimate interest in punishment/deterrence otherwise this violates DP
· Here – jury awarded 1000x compensatory damages

· Establishes the three “guideposts” to determine if DP violation:

· (1) reprehensibility of D’s actions 

· (2) Ratio to CD

· (3) How does PD compare to other sanctions (crim/civil) 

· Here

· (1) no bad faith or reckless disregard

· (2) ratio suspiciously high

· (3) similar sanctions for actions were only $2k

· Grimshaw v. Ford Motor Co (Ford Pinto case) 
· Background

· Jury awards $2.5m CD and $125m PD 

· Judge reduced PD to $3.5m 

· Ford argues that PD not allowed in design defect and not enough evidence to show malice (Court disagrees)

· Ex 125 shows malice ( could’ve easily fixed the design but chose not to

· Exxon Shipping

· Background

· Ship piloted by captain known by Exxon to be a drunk

· Area where boat was navigating was known to be treacherous

· Huge oil spill

· Trying to figure out award for local fishermen 

· CD was $500m; PD was $5b 

· 9th Cir reduced to $2.5b

· Federal maritime case without statutory guidance 
· Court holds that a 1:1 ratio should be the limit because Exxon’s actions were not for profit and less blameworthy 
· Isolated incident – very unlikely to recur
· Not too reprehensible 

· Not clear if more blameworthy = higher ratio permitted 

· Campbell v. State Farm

· Background

· Campbell was driver hit by reckless driver ( State farm forced him to go to trial ( found 100% liable 

· Campbell + original P sue SF for their business practices

· Jury awards $2.6m in CD and $145m in PD

· TC reduces to $1m/$25m

· UT SC applies gore guideposts and upholds award

· Court applies Gore guideposts ( reversed/remanded
· DP was violated (1:1 might’ve been more appropriate, but only suggest a single digit ratio)

· SF is being punished for out-of-state conduct that had no relation to P’s harm 

· SF’s actions were not reprehensible because they were lawful 

· Civil fraud fine = $10k (way more than $145m)
· Mathias v. Accor Economy Lodging (bed bugs case)

· Court found D liable & PD warranted ( only question was regarding amount of PD 
· Jury found $5k CD and $186k PD (1:37 ratio)

· Award was upheld 

· Less severe punishment than losing license (similar criminal punishment)
· Low CD allows for higher ratio (Gore guideposts are not required)

· D was acting for profit 

· Intentional-willful conduct

Restitution

· Introduction & Disgorgement/Benefit Conferred by Mistake
· Summary

· Restitution = disgorgement of D’s gain

· Choice – liability theory or alternative measure
· Focused on D’s unjust benefit (not P’s loss)
· Qualifying?

· Unjust enrichment (D’s culpability & gain)
· Procedural Device

· Legal Restitution
· Torts = $$$

· Contract = quasi-K or quantum meruit  

· Equitable devices
· Torts = constructive trust, equitable lien, accounting of profits

· Contract = recission or reformation 
· Measurement

· General rule = disgorgement (D returns everything) 
· What is D’s benefit or gain?

· Money, or

· Specific restitution/restoration

· Restore misappropriated item (replevin)

· Reverse transaction (recission)

· Specific $ returned (if D bankrupt/insolvent)
· Same measure of value as other damages (FMV, etc.)

· Equitable measures: specific restoration and tracing
· Criminal Restitution 

· General monetary fine paid to victim 

· $$$ ordered in criminal case 

· Punish D or $$ to pay for victim’s losses

· Restitution: Liability

· COA for “unjust enrichment” 
· Enrichment = D acquires a benefit

· Unsolicited (P provides by mistake) 

· Solicited – at D’s request (e.g., a failed contract)

· Wrongfully acquired – D commits a Tort

· Unjust = wrongful acquisition

· Cannot be voluntary (i.e., not a gift)

· Culpability – gained because of D’s wrongful behavior 

· Unlawful act (tort)

· Keeps benefit wrongfully gained

· Need to have both for a COA
· Independent basis for liability in absence of or alternative to other claim (contract or tort) 

· Ex: may not want to bring BOK claim because the recovery under the contract is lower compared to the benefit D received 

· Why choose restitution?
· No contract or tort violation ( restitution only source of liability
· D’s gains more than P’s losses (or easier to prove) 

· Specific restoration 

· Want specific thing/$ back

· Tracing – gain priority in BK proceedings 

· Procedural Devices – Legal Restitution 
· Devices = specific forms or frameworks needed to conform pleading and evidence to when pursuing restitution claim 
· Quasi-contract 
· Implied in fact contract ( facts/behavior establish contact 
· Recovery generally based on D’s gains or FMV or services rendered

· Quantum Meruit

· Special subset of quasi-contract where there was an agreement/assent between the parties but price was not discussed
· Not seeking the gain/value of benefit to D
· Reasonable value of services rendered

· FMV

· Replacement costs

· Liu v. SEC 
· Background

· D defrauded investors and used money that was supposed to be invested in cancer research facility to get green cards for investors for personal gain
· Court issued disgorgement award, requiring repayment of full amount to investors and a civil penalty of $8.2m
· SCOTUS holds

· Congress prohibited the SEC from seeking equitable remedy in excess of D’s net profits

· To avoid transforming an equitable remedy into a punitive sanction, courts restricted remedy to an individual wrongdoer’s net profits

· Legitimate expenses need to be accounted for 

· Citibank v. Brigade Capital 

· Background 

· Citi transfers full amount of loans due to lenders (from Revlon) as opposed to the intended interest payment

· Citi requests extra payments (Citi’s $$) to be returned and some D refused

· Citi files restitution claim

· Issue = does the discharge value apply?

· Discharge value = exception to the general rule that creditor should have to pay back funds received by mistake

· Party should have their interest protected if they paid value and took without notice (actual, constructive, inquiry) or

· Person paid by mistake entitled to that money

· Court holds that if a 3rd party creditor for someone else’s loan ($ that the creditor is entitled to) the creditor is under no obligation to make restitution (Even if 3rd party made a mistake) as long as creditor did not misrepresent or have notice of transferor’s (3rd party’s mistake) ( D had to return the money
· Had an inquiry notice requirement
· Revlon was facing BK

· D were not entitled to full value of loan

· No prior prepayments 
· Lewis v. Lewis

· Background

· In-laws decide to buy married couple a house ( put down payment for couple ($5k of $29k) and couple pays monthly mortgage payments
· Couple gets divorced ( in-laws claim the house was a rental 
· House is sold and in-laws get over $100k in profit despite only paying $5k

· Wife argues gains should be hers (and husbands) since they made the mortgage payments with restitution theory

· No contract establishing ownership

· Value of P’s services increased value of the house

· Court holds that UE exists when D deviates from “mutual purpose” resulting in enrichment at the expense of a close family member
· Lower court found facts supporting a mutual purpose that P was intended to enjoy the benefits of home ownership

· Court reinstated TC award of $104k
· Treated it as if P had purchased the house and sold it herself ( $104k was the net profits of the house sale  
· Basically, granted expectation damages despite there being no contract 

· Benefit Conferred by Contract (Equitable Restitution in Contracts)
· Alternative liability to contract 

· Elect restitution rather than proceed under BOK 

· Need to show D was not acting in good faith

· Still requires D to breach the contract (remember, this is the remedy sought for the breach, not the theory of liability)
· Remedial options 

· Change contract (revision) or
· Rescind contract

· “regular” restitution 

· Restitution is typically used as a gap filler when no other basis for liability (quasi contract or quantum meruit)

· Recission

· Reversing contract ( return parties to original position

· If recission ( follow up with restitution to return any UE of D or P
· Qualifying

· Fraud

· Substantial breach of contract (opportunistic breach)

· Mistake (in fact)
· Mutual mistake of material fact

· Unilateral mistake known to the other side

· Duress

· Equitable defenses = laches or unclean hands

· Measurement = return parties to original position + return any remaining benefit 
· Hutchinson v. Pyburn
· Background

· Fraud in sale of house

· Williams bros know house is built poorly ( sell to Pyburn ( Pyburn + Williams collude to sell house to Hutchinsons 
· P elects recission of the deed (equitable relief) 
· Court allows recission + losses P incurred (moving costs, attorney’s fees, etc) and allows for PD even though equitable remedy
· CD and restitution are inconsistent (can’t get both) but restitution and PD are not inconsistent 
· Goal of PD is deterrence ( PD should be allowed in equitable restitution cases

· Earthinfo v. Hydrosphere
· Background 

· Hydrosphere wants royalties for derivative products Earthinfo developed based on Hydrosphere’s software

· Earthinfo stops paying royalties on all software but continues to use them to develop products

· Both parties want recission because of the bad business relationship 

· TC finds Earthinfo was a conscious wrongdoer ( didn’t breach for a good reason & orders disgorgement of all profits from a certain date (not just royalties that should’ve been paid)
· Issue = what is the appropriate measure of restitution after recission to restore both parties to their original position?

· Focus on efficient v. opportunistic/conscious breach

· Court affirmed TC’s finding that Earthinfo was a conscious wrongdoer (so higher measure of damages, disgorgement) was correct, but reversed award of all net profits

· Held that net profits should be apportioned – products EArthinfo sold was partially due to hydrosphere, not 100% 

· Boomer v. Muir (Losing Contract)
· Background

· Subcontractor (P) building dam ( General contractor (D) breaches when dam is 95% done and court allows for recission based on a substantial breach theory
· K price for sub = $333k

· Cost of performance = $571k

· P only due $20k based on K but spent an extra $250k to complete the job 
· Wants the difference of cost of performance and K price 

· Court allows for recovery of actual value of services (extra $250k) instead of remaining K price

· Highlights the fact that recission may incentivize P to try to get D to breach K to recover restitution and walk away from a bad K with no losses
· Reformation

· Rewrite K to conform to the original understanding 

· Return unjust benefit from mistaken K

· Qualification

· Valid original K

· Mistake in writing 
· Equitable defenses available
· Equitable Restitution – Torts 
· Why use an equitable device?

· Specific restoration – jump the line 
· Tracing – able to fllow P’s money through conversions or subsequent transactions

· Advantage in BK, insolvency, multiple creditors 

· May allow for appreciation (constructive trust)
· May allow P to reach property that is normally exempt 

· Can be enforced through contempt 

· Constructive trust v. equitable lien 

· Constructive trust = trust created which compels the title to specific property be re-conveyed back to P 

· Equitable lien = grants P a lien (security interest) in specific property held by D

· Both are subject to equitable defenses (laches, etc.)
· Both can be enforced via contempt powers of the court 

· On exam

· Analyze both

· Explain which remedy is better and why

· Constructive trust better when property value has gone up (can collect increase in profits) 

· EL is best when

· Property value has gone down (can also get a deficiency judgement for the balance of any shortfall)
· Stolen property was used to improve other property 

· Constructive trust

· Fictional trust implied by law to prevent UE (similar to quasi K)

· Requires tracing 
· Compels title to specific property be reconveyed back to P

· Primary equitable restitution remedy in tort
· Used when property is unique or D is insolvent 

· Allows for recovery of gains/profits 
· Not automatic – generally limited to cases of conscious wrongdoer 

· Innocent 3P may limit P’s recovery to EL

· Elements

· (1) Wrongful act (fraud, embezzlement, etc.) 

· (2) D must have legal title to convey

· (3) Inadequate legal remedy (most courts don’t strictly require)

· (4) Specific property has been acquired by wrongdoer that can be traced to wrongful behavior 
· Tracing  

· Specific property has been acquired by wrongdoer and that property can be traced to the wrongful behavior 

· Must be solely traceable to new property 

· Ex: D embezzles $100k and bought house for $100k

· NOT: D embezzles $100k and uses it to fix kitchen of house already owned 

· Could get an EL on the house for the $100k but not the whole house

· Lowest intermediate balance rule applies to commingled funds
· Once traced proceeds are withdrawn, they are gone unless P can show D’s intent to replenish 
· Two tracing theories 
· FIFO – first funds in are the first funds out or
· Funds withdrawn from comingled funds will first deplete nonproceeds 

· Hallet ( money initially spent is D’s money ( until D’s money is used up, $$ in bank is P’s $$ ( spent after D’s money depletes P’s money 
· Priority over 3Ps 
· But a bonafide purchaser with legal title will prevail 

· BFP = took for value with no notice of facts giving rise to the constructive trust 

· Ex: mortgage holder

· P prevails over any unsecured creditors

· Equitable lien 

· Grants P a lien (security interest) in specific property held by D 
· Property acts as collateral for $$ owed

· Elements

· (1) Wrongful act

· (2) D has legal title to property 

· (3) Inadequate legal remedy

· (4) Specific property traceable to wrongful behavior
· Tracing
· OK if not solely traceable to new property

· Lowest intermediate balance rule applies to commingled funds 

· BFPs with legal title will prevail over P 
· Olwell v. Nye & Nissen 

· Background

· D wronged P by using machine without asking

· P could sue in tort (Conversion ( remedy = FMV of use) or P can elect restitution based on D’s gains

· Key = how to measure D’s gains
· FMV of egg washer ($600)

· Reasonable rental value of egg washer?

· D’s labor savings ($1500)

· D’s profits? Includes D’s skill, etc? 

· “Consciously tortious” act committed by D

· Allowing P to recover D’s profits ( discourages infringement and encourages a negotiated transaction in the future 

· Granting reasonable rental value ( no deterrent effect

· Snepp v. US
· Background ​– Snepp was a CIA agent who published a book about his time in the CIA without getting pre-publication clearance 
· Court holds that Government was entitled to a constructive trust for all profits generated by Snepp’s book 

· Violation of trust relationship = equitable/restitutionary remedy available

· Dissent views as a contractual breach ( should get damages, not restitution

· Difficult to measure government’s loss (not a $$ loss) 
· Apportionment is not a good remedy because if D is able to keep some profits, it won’t deter future misconduct 

· CT removes incentive to breach without proving PD requirements

· Torres v. Eastlick 

· Background
· P placed order right before D declared BK ( P argues his $$ (held in a separate account) was held in a constructive trust for them ( entitled to $$ over other creditors 
· D had a good faith belief that they may not have to file for BK when they took P’s $$

· Court denies CT due to lack of intent to defraud (as required by AZ and BK law)

· Failures to disclose insolvency were not fraud if D had a good faith belief that they may be able to avoid filing BK
· Thus, there was no reason why P should get priority over other creditors 
· Also highlights that a CT is different than an actual trust

· LDS v. Jolley

· Background

· Kay (not D) embezzles from LDR ( buys 2 cars ( transfers title to Jolley

· No consideration paid ( not a BFP

· Not all funds directly traceable to LDS (some funds withdrawn from bank)
· Court holds that a constructive trust was a proper remedy
· Jolley (donee beneficiary) has no better title to the cars than Kay (embezzler)

· Court says there is a reasonable inference that cash withdrawal was used to pay for cars (no strict requirement for tracing)

Remedial Defenses

· Unclean Hands
· Inequitable conduct by P

· D doesn’t need to show injury ( designed to punish P

· In pari delicto (legal parallel to unclean hands)

· Balancing approach ( P must be more at fault than D for defense to apply

· Historically – equitable defense only but some JX may allow defense in both law and equity 
· Purpose

· Deter P’s wrongdoing

· Disincentivize misconduct

· Protect public interest of the court not being used by wrongdoer 

· Criticism 

· How to define wrongful conduct?

· Why only bar equitable remedies?

· No balancing involved ( what if D’s actions were much worse

· McKennon v. Nashville Banner Publishing Co 

· Background

· Wrongful termination case

· P sues based on age discrimination (ADEA claim)

· In pretrial depo ( revealed that P had copied and removed confidential records (wrongful act) 

· Would’ve independently justified firing

· DC granted MSJ to D barring P from all relief!

· SCOTUS reversed and remanded

· “after-acquired” evidence of wrongful action by P cannot be used to bar all recovery

· Barring all recovery allows D to get away with wrongful termination

· Rejecting UH defense when the private action serves a public purpose (deterring age discrimination)
· P’s wrongdoing was not part of the substantive claim (or defense) of wrongful termination 

· P can only recover from the time of the termination to D’s discovery of P’s wrongful actions 

· Allowing no recovery would undermine ADEA’s objective

· Laches

· Elements

· (1) unreasonable delay
· Anytime in the case, not just when filing the complaint (SOL only applies to filing the complaint) 
· (2) D prejudiced by delay 

· Purpose = Equity’s version of SOL 

· Pro-Football Inc. v. Harjo

· Background

· Trademark infringement based on Lanham Act 

· Issue = was P (Harjo) inexcusably/unreasonably delayed in filing suit? 

· Latches not available just because time has passed

· TTAB cancels trademark ( finds trademark disparaging ( no latches 

· D files civil action and DC rules that laches applies

· D was “economically prejudiced” by delay (25 or 8 year delay in suit”

· Later case filed by younger P did cancel the trademark – disparaging and laches did not bar 

· On appeal case became moot based on SCOTUS ruling from in re tam 

· Disparaging clause of Lanham act violates 1st amendment so RS trademark is valid 

· Estoppel 
· Note: discuss alongside waiver if this is an issue

· Inconsistent acts resulting in detrimental reliance

· Purpose = stop party from changing positions

· Standards

· Inconsistent acts by P

· Detrimental reliance on P’s acts by D (prejudice)

· Note: delay/latches is not an element, though it may be present 

· Waiver

· Note: discuss alongside estoppel if this is an issue

· Voluntary and intentional relinquishment/abandonment of known right

· Standards

· Intentional – knowledge of right

· Relinquishment (Failure to assert) 

· Differences between Waiver & estoppel

· Conduct

· Estoppel = 2 inconsistent acts by P

· Waiver = 1 unilateral act (express or implied by C&C evidence)

· Intent

· Estoppel = negligent act by P sufficient

· Waiver = intentional act by P 

· Reliance (by D)

· Required for estoppel

· Not required for waiver

· Goal 

· Estoppel – prevent P from profiting by exploiting action/inaction P has induced another take

· Waiver – focus is on the conduct of the P for disavowing a right 

· Statute of limitations

· Fixed delay in filing complaint

· Purpose = preserve evidence (witnesses/memory); no fraudulent claims

· Standards

· Statute sets time period

· Exceptions

· Equitable tolling

· Discovery rule 

· Continuing violations

· Peterlla v. MGM (Raging Bull)
· Background

· Copyright violation case and MGM raises laches as a defense 

· 18-year delay (in filing) since Copyright Renewal (91’) but only seeking damages for the last 3 years (the SOL period)

· SCOTUS says that laches does not act as a bar to recovery if lawsuit is filed within the SOL period 

· Don’t want judges determining what is “unreasonable delay” if a SOL exists 

· Congress allowed for Copyright renwal and created SOL ( not worried about time delay 

· Delay is a factor for remedy but no “extraordinary circumstances” that bar all recovery 

· What should the D have argued instead of laches?

· Estoppel ( Delay between 91 and 09 ( P “misled” MGM into thinking she was not going to sue and relied on that to their detriment

· Waiver – intentional relinquishment since she didn’t file earlier? 
