INTRODUCTION TO PROPERTY RIGHTS
Right to Exclude is limited under public policy, necessity, right to access (minority rule), Public Trust, and statutes (anti-discrimination). Fundamental right, more strictly enforced for private homes. If you open up your property to the public, it is understood you give up some of your right to exclude
. Trespass: 
1) intentional (requirement is met if the defendant engaged in a voluntary act; not necessary that the trespassed intended to violate the owner's legal rights)
2) intrusion (occurs the moment the non-owner enters the property) 
3) property owned by another
Privileged if 1) done with owner’s consent 2) justified by necessity, which requires knowledge of the imminent harm 3) supported by public policy 4) public accommodation rules (for property held open to the public) 5) public trust doctrine
II. Public Policy

State v. Shack (public policy)
Facts: federal workers charged with trespassing on farm; going to provide healthcare/legal services to migrant farm workers, who live and work on farm
Holding: Defendants invaded no possessory right of the farmer-employer, and thus this was not criminal trespassing. 
Reasoning:
· Dominion over the property does not mean dominion over the people living on the property

· Legislative intent: barring access to CRLS and SCOPE would violate democratic principles or the ability of government services to be provided to migrant workers.

· Rights to exclude will not get in the way of human rights issues. 

· Property rights serve human values and are limited by it. 

Rule: Public policy in servicing human rights may justify entry upon the lands of another. A person’s right to her property is not absolute. 
III. Necessity 

Commonwealth v. Magadini (necessity)
Facts: Homeless, 67, unemployed, barred from parents house, and unable to obtain apartment. Was found trespassing on 3 different properties to escape extreme cold.
Holding: Judge erred in denying Defendant’s request for instruction on the defense of necessity - this error to instruct the jury about his principal defense requires a new trial. 
Reasoning: 
· Magadini met the burden to prove he had no legal alternative to trespass and thus satisfied one of the elements of privileged trespass

· All reasonable options to find alternative housing had been exhausted: necessity requirement fulfilled

· Note: not ALL options must be exhausted, just reasonable options

· Balancing test w/i doctrine: harm of private home v. safety of trespasser; harm prevented should be greater than the harm of the trespass

Rule: Necessity is a valid defense to charges of trespass for a homeless defendant. 
A defendant who asserts the defense must show that (1) a clear and imminent danger existed, (2) there was a reasonable expectation that the defendant’s criminal act would abate the harm, (3) there were no legal alternatives available, and (4) the state legislature has not prohibited the defense.
IV. Trespass Remedies

Glavin v. Eckman
Facts: Defendants chopped down trees on Plaintiff’s property; defendants held liable and ordered to pay restoration costs, which is the less common damage option.

***3 Damage Options: Loss of Market Value, Direct Harm to Land, Restoration Costs
Holding: The damages were reasonable in accordance with the damage inflicted by defendants.
Reasoning: 
· The wrongful cutting of the trees represented a significant loss to the plaintiff, regardless of the timber’s market value or loss of value to the property.

· The restoration costs were deemed reasonable due to the special value the trees held for the plaintiff. The trebling of damages does not render it unreasonable but represents a legislative judgment as to the punitive measure required to dissuade wrongdoers. 

· Court didn’t want to set precedent that people just had to pay for the timber they cut down – it doesn’t adequately deter people 

Rule: The court has broad discretion to decide what damages are suitable in cases involving trespass/restoration. 
Damages options: Court will consider reasonableness of damages and impact on defendants
· Compensatory damages: compensate the plaintiff for the harm they have suffered. Have to be based in something

· Loss of market value: how much did the value of the land go down as a result of the trespass -> Glavin had no plans to sell the property; going to use the trees to build a pond

· Direct harm to land: here it is the value of the timber taken away -> greed is a problem in MV, the timber not worth too much, it would be really cheap for someone to just have to pay the cost of the tree;  this doesn't adequately deter people from cutting down trees to gain view

· Cost to restore property (less common): cost to put plaintiff back in the position prior to the harm; here, the value to Glavin was emotional, beautiful vision of a pond -> punishment needed to be high enough to recuperate him from a dream he never recover

· Award must be reasonable; we are not trying to punish the defendant, but to restore the plaintiff to his original position; so this amount, given the harm that is caused even though it is not high enough to replace the tree

$30,000 was compensatory damages and then the trebling of it, was punitive damages
· Punitive damages: seek to punish the defendant; not based on a market value, what the jury thinks is fair

· Nominal damages: damages to acknowledge that a rule was broken, but that no actual harm was cause

Concerns: not based on statute or precedent but based on what the court believes will create a better world = normative argument/efficiency-based argument: argument that something ought to happen; based on values 
· Incentives: deter future wrongdoers from cutting down trees

· Justice/fairness: fairness to the plaintiff

Jacques v. Steenberg Homes Inc.
Facts: Defendants delivering mobile home to neighbor of plaintiffs; even though plaintiffs repeatedly told defendant not to cross their property to deliver home, defendants do so anyway. Police are called, and defendants are charged a small fine. 
Holding: Steenberg was committing intentional trespass, and $100,000 in damages will be awarded to plaintiffs.
Reasoning: 
· Steenberg’s actions caused serious harm by violating the Jacques’ property rights, regardless of the lack of measurable harm that results to their property

· State legislature believed $30 was sufficient nominal damage, but the court gets around this by claiming $100,000 in punitive damages 

· Court focuses on deterrence

· Harms to the individual: violation of their right to the boundaries of their land; court says there is actual harm in their trespass

· Harms to the society: as a society, we have to protect the integrity of our property laws, we have to protect people from trespassing. We have to ensure damages are high enough so that they remove incentive to trespass. Punitive damages remove the profit from illegal activity and can help to deter such conduct. Therefore, courts can award punitive damages without compensatory damages as a deterrence

Rule: 
· Private landowner’s right to exclude others from his or her land is “one of the most essential sticks in the bundle of rights that are commonly characterized as property”

· There is actual harm in every trespass to land whether or not compensatory damages are awarded 

· Society has an interest in protecting private property from the intentional trespasser

Do not underestimate the importance of being a bad actor. Magadini & Shack in comparison to Steenberg Homes & Glavin were vulnerable populations. Steenberg Homes & Eckman had alternatives, were lazy and/or greedy.
V. Public Accommodation

Uston v. Resorts International (minority rule)
Facts: Man discovered to have been counting cards and excluded from coming back into the casino.
Holding: Absent a valid contrary rule by the Commission, Uston possesses the usual right of reasonable access to Resorts International's blackjack tables.
Reasoning:
· When property owners open their premises to the general public in the pursuit of their own property interests, they have no right to exclude people unreasonably - they have a duty not to act in an arbitrary or discriminatory manner toward persons who come on their premises

· Property owners need to have a good reason to exclude people: disrupting the operations of the premises, threatening the security, being disorderly or dangerous.

· Uston does not threaten the security of any casino occupant nor has he disrupted the functioning of any casino operations. Therefore, his right to access the casino is reasonable and Resorts’ excluding him was unreasonable.

Rule: Right of reasonable access to all businesses that hold themselves out as open to the public. 
Lloyd v. Tanner (majority rule)
Facts: Large Mall excluded protestors for handing out pamphlets. Protestors claimed the exclusion violated their First Amendment Rights.
Holding: First Amendment rights not violated because it was on private property and a property owner maintains broad a right of exclusion.
Reasoning:
· The shopping mall is not a “business district;” it is a place where many small businesses gather

· Not a “municipality” because here, the owner was not performing the full spectrum of municipal powers that a state would normally perform. Essentially private character of a store and its privately owned abutting property does not change by virtue of being large or clustered with other stores in a modern shopping center

· Property owners do not lose the Right to Exclude simply because the public is invited in

Rule: First and Fourteenth Amendments safeguard the rights of free speech and assembly by limitations on state action, not on action by the owner of private property used nondiscriminatorily for private purposes only. A private business may constitutionally exclude the distribution of handbills on its property when those handbills are completely unrelated to the business’ functions, and there are alternative means for distributors to relay their message.
Minority of states apply a broad right of access rule: places held open to the public cannot unreasonably or arbitrarily exercise the right to exclude (as in Uston v. Resorts International). 
Most states apply a broad right of exclusion: places held open to the public can exclude, even in contravening important rights (as in Lloyd v. Tanner).
VI. Statutory Exceptions on the Right to Exclude

Civil Rights Act of 1866: ensures full and equal benefits of all laws that were previously enjoyed by white citizens only and guarantees property rights of citizens to inherit, purchase, lease, sell, hold, and convey real and personal property. This regulates race discrimination only and damages are available 
Civil Rights Act of 1964, Title II: Equal access to the full and equal enjoyment of the goods, services, facilities, privileges, advantages, and accommodations of any place of public accommodation without discrimination or segregation on the ground of race, color, religion, or national origin
Elements of a claim that this has been violated?
1. Denied full and equal enjoyment = discriminated against

2. In access to a place of "public accommodation"

3. Denied on the ground of race, color, religion, or national origin

Takeaway from New York Executive Law, Art. 15: Federal law creates a floor → the state law can provide more protections, not less! It can’t contradict federal law
Canons of Statutory Interpretation:
· Remedial statutes should be interpreted broadly

· Duplicative language is disfavored, so the court should find independent meaning

VII. Public Trust Doctrine

Matthews v. Bay Head Improvement Association
Facts: Bay Head Association, a quasi-public entity, owned portions of the beach. Only members were allowed to use these portions during the day in the summer. Only allowed Bay Head residents to become members. 
Holding:  The Association's membership and thereby its beach must be open to the public.  Remedy was not “make it free,” but rather open membership to the public and not just Bay Head Residents.
Reasoning:
· By limiting membership only to residents and foreclosing the public, the Association is acting in conflict with the public good and contrary to the strong public policy in favor of encouraging and expanding public access to and use of shoreline areas => Association is frustrating the public's right under the public trust doctrine and should not be permitted to do so

· Right to Occupy Public Trust Land and the Right to Access privately owned land if it interferes with reasonable access

Rule: Public trust doctrine acknowledges that the ownership, dominion, and sovereignty over land flowed by tidal waters is vested in the State in trust for the people and extends to the dry beach area above the foreshore owned by a quasi-public entity. 
Alternatives to Public Trust Doctrine
· Dedication: Requires express/implied intent to dedicate
· Prescription: public was already using the land AND had permission to do so from the individual property owner
· Custom: social practice allows access to all beachfront property 
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ACQUISITION OF PROPERTY
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. Possession

Rule of Capture (laid out in Pierson v. Post): possession or occupancy of a wild animal requires that the hunter:
1. Manifest unequivocal intention of appropriating the animal

2. Deprive the animal of natural liberty

3. Brought animal within the hunter’s certain control

*rule of capture can apply to things such as natural oil and gas
Types of Property:
· Real - land and things attached to the land including buildings, trees, crops -> some of those things can be moved and those might be a fixture

· Personal - not real property

· Chattel - tangible, moveable property = rivalrous: if someone is using or occupying it, someone else cannot
· Intangible - something that is not tangible, cannot hold; stock, money in a bank account; ownership of an idea, concept, or brand

· Intellectual property: time restraints by statute for how long it is protected; sell it and use it infinite times; created from someone's mind = non-rivalrous: copied infinite amount of times without affecting the value of it; the value is not derived from its physicality; military protection, clear air - it is much harder to exclude someone from using it and it's much less obvious why you need to do so; becomes hard practically and theoretically to exclude someone from using it
· Copyright: protects "original works of authorship" including literary, musical, dramatic, etc.

· Patent: protects invention/discovery/improvement of new, useful process, machine, etc.

· Trademark: protects non-functional words, symbols, names that identify one's goods or services - does not protect against parody

 
Pierson v. Post:
Facts: Post in pursuit of fox; Pierson intercepted, killed and took fox for himself. Pierson says that Post had no property rights over the fox by merely pursuing it
Holding: No, Post did not acquire any property rights to the fox by simply pursuing it.
· Reasoning: 
· ​​Mere pursuit gave Post no legal right to the fox, but the fox became the property of Pierson, who intercepted and killed him

Rule: A fox is an animal ferae naturae and that property in such animals is acquired by occupancy only. Possession confers ownership. Possession means bringing the item within your certain control. 
Popov v. Hayashi:
Facts:  Record home run ball hit into stands and almost caught by plaintiff who fell to the ground when assaulted.  During this, he lost the ball and it was recovered by the defendant.
Holding:  Both had a right to the ball which requires equitable division. Popov had a pre-possessory interest, and Hayashi claimed dominion and control of the ball. 
· Pre-possessory interest —> actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by unlawful acts of others. The pre-possessory interest constitutes a qualified right to possession which can support a cause of action for conversion. 

Reasoning:  Plaintiff had a pre-possessory interest/intent, but defendant had complete control/possession.  Because the plaintiff lost the ball due to illegal interference, he has a claim as does the defendant for innocently grabbing it.
Rule: Actor must retain control of the ball after incidental conduct with people and things. Possession requires full control. 
Holding in favor of Hayashi would be applying a bright line rule
Holding in favor Popov would be applying a standard
II. Sovereignty

Johnson v. M’Intosh
Facts: Piankeshaw Nation passed land to private party and Federal government. Johnson inherited from private party and M’Intosh bought from Federal Government.
Holding: M’Intosh has property rights based on the Doctrine of Discovery.
Reasoning: Doctrine of Discovery and efficient use of land and to settle expectations. First in time, first in right (when convenient for the government). 
Rule: Native Americans have the right to occupy and use the land, but do not have Right to Transfer or Devise. The sovereign government has “ultimate dominion” and title is settled by the “Court of the Conqueror” (Doctrine of Discovery). Property rights are not innate, but rather linked to power and government enforcement. Doctrine of discovery has a very narrow application: applies only to a conquering government and land ownership in the US, justifying how discovery confers ultimate title and dominion.
Native Americans' right of occupancy:
· occupation or possession of land gives you the right to exclude - qualified right to exclude trespassers

· Right to use, possess, abandon, profit but DO NOT have right to alienate, transfer, devise => Limited type of ownership because the US Government has taken a big stick of the bundle

Competing Justifications
· First possession or occupancy

· Didn’t apply here, why? - because court of the conqueror decides the rules

· First-In-Time, First-In-Right ? -> Doctrine of Discovery: first conqueror has ultimate dominion. Because of that, England and then ultimately the US has ultimate dominion over the land. This is a foundational principle underlying our property doctrines. First person to possess has ownership. Europeans were NOT the first there. 

· Labor and investment

· Claim that hunting =/= possession

· Property positivism: property rights only exist if the government honors those rights. Ownership is not innate. You do not own something because you work, own, hunt the land. You own something because the government exists and respects your claim to ownership. The government that gets to decide the rights is the government in control. In this case, it is not Native Tribes. 

· Max social welfare & efficiency

· Farmers maximize land usage/welfare

· Distributive justice

· Give to Americans who needed it (homestead/land grant)

· Sovereign or might makes right

· Rules favor those in power

· Settled expectations

· Would uproot the current system as inherited from Britain

III. Creation of Property Right: Labor

International News Service v. Associated Press
Facts: INS took news from AP’s public bulletin boards/earlier editions of newspapers; INS bribed AP’s employees to leak info, INS then sold copied papers; at time, news not protected by copyright laws → AP sued INS. 
· AP argues → property right in published news, INS is engaging in unfair competition
· INS says → they only got the information from the articles, which wasn’t copyrighted; and even if they had property rights in the news, those expired when the news was published
Holding: Quasi-Property. AP invested many many resources on labor and gathering of news and deserve reward for their effort. INS cannot print news that it has not gathered until the commercial value of the news for the AP has passed.
Reasoning: AP doesn’t have a property right in published news against the public, because it’s been released for consumption.
· But it has a quasi property right against INS to hot news, because they're competitors 

· Full property rights = right to exclude against the whole world

· Quasi-property rights = specific rights against just INS (protections between two entities) 

· Majority opinion: if news services have no post-publication protection, they will become unsustainable

· Not protecting news outlets would decrease incentives

· Labor is required for news stories, so INS is unfairly reaping the benefits of AP’s hard work

· Must protect AP’s interest in property ownership because they will not be incentivized to gather news if it is for lesser profit. (Decreased profit = decreased incentive)

Rule: Labor is not enough to create a full property right.
IV. Relativity of Title NOT TESTED!!!
Property concerns relationship among people with respect to things - property conveys rights against any other individual in the world
· Hierarchy of title: one person can have a stronger claim to the title and that strength of claim might depend on showing title, chain of title, simply whether they possessed it first

· ​​First finder has the stronger claim against all subsequent finders. Incentive to identify yourself as a first finder, which encourages people to come forward. 

· Generally, Relativity of Title gives stability to property rights

Conflicts between finders and original owners will be decided according to whether the property is considered lost, mislaid, abandoned, or treasure trove. 
· Lost: when the owner accidentally misplaced it

· Mislaid: when the owner intentionally left it somewhere and then forgets where she put it

· Abandoned: when the owner forms an intent to relinquish all rights in the property -> first possessor has the strongest right to the property

· Treasure trove: antiquity, belongs to finder unless they trespassed

Finders will lose against original owners of lost or mislaid property; but will win against original owners of abandoned property since the original owner relinquished her rights to it
Landowner v Finder:
· Landowner wins if finder trespassing

· private = homeowner, public = finder

· Mislaid goes to premise owner

· If embedded in soil, goes to landowner

Armory v. Delamirie
Facts: Chimney sweep boy finds expensive jewel in chimney; brings to jeweler, who wants to keep it for himself. Who is rightful owner of the jewel?
Holding: The chimney sweep is the rightful owner.
Reasoning: Because the chimney sweep found the jewel, he has a right to ownership of it against all the world, except the true owner.
Rule:  Finder has “such a property right as will enable him to keep it against all subsequent possessors.”
Christy v. Scott
Facts: Two occupiers dispute over who has title to the land. Neither had a valid title.
Holding: Court does not decide who has title. The defendant was an intruder and does not have right to eject plaintiff when it is not his land. 
Reasoning:  
· A mere intruder can't prevail over a possessor by showing deficiencies in the possessor's title. The plaintiff must recover on the strength of his own title, and not on the weakness of the defendant's.

· Lack of title is not a defense to trespass. The plaintiff's possession of the land is enough to give him stronger title against subsequent trespassers. 

Rule: Relativity of title: if parties demonstrate competing rights to property, the court will recognize the rights of the party with the superior claim → this acknowledges that the winning party's right may in fact be inferior to another person's rights
Transfer of stolen property: the law resolves this conflict between two innocent persons by sometimes vesting title in the original true owner and sometimes by granting title to the innocent or bona fide purchaser
· General rule is that the true owner will prevail over all other claims.

· Bona fide purchase: when someone purchases the property for full price and in good faith

· You can convey to someone else only what you own

· A thief who takes property without permission ordinarily cannot pass title to subsequent purchasers

· When an owner voluntarily entrusts another with possession of her property, the law sometimes gives the grantee the power to transfer title to a bona fide purchase - voidable title -> although the true owner has the right to recover property from someone to whom she entrusted the property, the law may give that possessor the power to divest the true owner of title by transferring title to a bona fide purchaser; the merchant has "voidable title" and may pass good title to a bona fide purchase

· If you're buying goods from a merchant, you have no reason to think the goods do not have good title -> helps to ensure that you are going to have confident title if you buy it from a merchant

Will bona fide purchaser have title that defeat’s original owner’s claim?
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Vocabulary Terms:

Trover: Writ to recover the value of an item

Replevin: Writ to recover the physical item itself

Seised: ownership and possession

Demesne: land held directly by a person, not through another
V. Adverse Possession NOT TESTED!!!
Adverse Possession: when one possesses another's land in a manner that is exclusive, visible, continuous, and without the owner's permission for a period defined by state statute, this action transfers title from the true owner to the adverse possessor -> turns trespassers into owners
1. Actual possession: physical occupation of the property in some way that is in line with usage as an owner would  (building on the property, putting up a fence, gardening, farming)

· Scope of the land in which you actually physically possess determines the claim

2. Open and notorious: possessory acts must be sufficiently visible and obvious to put a reasonable owner in notice that her property is occupied by a nonowner

3. Exclusive: use is of a type that would be expected of a true owner of the land in question and adverse claimant’s possession cannot be shared with the true owner

4. Continuous (for the statutory period): adverse possessor must exercise control over the property in the ways customarily pursued by owners of that type of property

· Tacking: successors can add original adverse possessor’s holding period only if original adverse possessor purported to transfer title of property to successor (privity)

5. Adverse or hostile: without permission, record owner cannot know about your adverse possession and let you be there -> Easiest way to beat an adverse possession claim is to show you gave permission 

· Under claim of title, which is NOT the same as color of title (holding the landing under a false or improper deed)

0. For the statutory period: statutory period begins the moment someone could sue for trespass, which is the moment someone trespasses

In some places: (on test, don’t worry about these unless specifically mentioned →)
· Under "color of title"

· Paid property taxes

Brown v. Gobble
Facts: 
· Gobbles purchased land, which included 2 foot tract that was enclosed by fence → seemed to be part of their property

· Gobbles’ deed said that the 2 foot tract was included

· Browns purchased land a few years later; neighboring property

· Survey done said: 2 foot tract was Brown’s property

· Browns built road along 2 foot tract, and cut down several trees on the tract

· Gobbles claim land was theirs

· Claim “tacking” within adverse possession, adding up the previous owners’ periods to satisfy the continuity period

Holding: The Gobbles have adequate title to the land.
Reasoning: The Gobbles satisfy the elements of tacking, and present all the elements of adverse possession
Rule: Adverse possession (see above)
Two ways for an adverse possession claim to be heard:
· Adverse possessor files a quiet title action: to make their title clear

· Original owner files an ejectment action to eject the adverse possessor - usually for trespass -> adverse possessor is a defense to trespass

Adverse Possessor’s State of Mind:
· Object test based on possession: makes the adverse possessor's state of mind irrelevant -> all that matters is that the possessor lacked permission from the true owner

· Subjective tests: requires the adverse possessor to prove a particular attitude on her part in addition to showing that the true owner did not permit the possession

· Claim of Right: state of mind does not matter

· Intent is usually difficult to prove, so it’s easier to adjudicate

· For policy reasons, it doesn’t matter state of mind

· Good Faith (Innocent Trespasser): acting innocently or trespassed on accident

· Court wants to motivate honesty and discourage bad faith theft of land

· Bad Faith (Intentional Dispossession): Knew the land was not theirs, but trespassed anyway

· Encourages a productive use of land

· Aligns better with the other elements of Adverse Possession

Color of Title: people own land and there is something wrong with their title (faulty title) because the documents lacks a signature, contains mistaken or ambiguous description of the land to be conveyed, or was through a faulty procedure
· Advantage of bringing a claim under color of title, you possess all of the property as described in the documents -> scope is determined by the document NOT by your use of your land = the language in the deed does the exact same thing as a fence in a regular adverse possession claim - they establish the boundaries = constructive possession: the possessor is deemed to possess the full property described in the deed even though they only occupy some part of the land

· For typical adverse possession, scope of claim is determined by the use of the land and what is enclosed

· Jurisdictions do not require that the possession is adverse or hostile (not permission) 

· Determined based on property described in document and supplemented as necessary by testimony and other external evidence.

Romero v. Garcia
Facts:  Romero filed suit to quiet title against her father and mother-in-law based upon adverse possession for more than ten years under color of title and payment of taxes. Mother-in-law never signed the deed. In community property states, all parties must sign to convey the parcel held as community property.
Holding: Romero granted quiet title. 
Reasoning: The deed is sufficient even though it is missing a signature under color of title. The deed is not void for want of proper description of land because a surveyor can ascertain boundaries through other physical details. There are reasonable inferences to deduce boundary lines. 
Rule: Color of Title
Adverse Possession for Personal Property: relates to the law of finders and transfer of stolen property
· Works differently from AP for real property

· Central question of when does statute of limitations start?

Rules governing the accrual: (1) when plaintiff can bring a cause of action; or (2) when the statute of limitations begins
· Conversion: Accrual begins when the person in possession of property exercises dominion over the property. Harshest rule and encourages stealing.

· Pros: easiest to apply

· Cons: of limited rule (doesn’t apply to personal property), encourages stealing

· Discovery Rule: Accrual begins when the true owner knows or reasonably should have realized the property was lost. Then requires the true owner to exercise due diligence to figure out who took it and its location. (O’Keefe)

· Relatively hard to apply because the discretion is based on the property type

· Burden placed on victim of theft (O’Keeffe v. Snyder)

· May make galleries unwilling to advertise paintings because fear of notification

· Demand: Accrual begins when the true owner knows the identity of the possessor, makes the demand for return, and is denied. (Guggenheim)

· Pros: places burden on buyer to investigate history of work

· Cons: too much discretion for true owner over when statute of limitations starts

O’Keeffe v. Snyder
Facts: 
· 1946 → O’Keefe discovers paintings missing, doesn’t formally report loss until 1972

· 1976 → art collector sold paintings to Snyder

· O’Keefe brought suit in replevin against Snyder 

· Snyder says he was an honest purchaser who held title by adverse possession, and O’Keeffe’s action was barred by the applicable six-year statute of limitations.

· Court says statute of limitations should begin at conversion
· O’Keefe argues that statute of limitations shouldn’t begin until someone displays art publicly

Holding: The discovery rule applies. The statute of limitations began when O’Keefe first knew, or reasonably should have known through the exercise of due diligence, of the cause of action, including the identity of the possessor of the paintings
Reasoning: The true owner is responsible to satisfy the discovery rule’s due diligence requirement - incentivizes owners to do anything they can to try to get art back, report it to authorities, art registry, to make it seem very visible that you are trying to get your art back. 
Rule: Conversion, Discovery, Demand rules (see above)
VI. Property Rights in Human Beings

Davis v. Davis
Facts: Husband and wife → divorcing; in dispute over 7 frozen embryos they created while married. 
Holding: Frozen embryos are not property. They have property-like rights. There is ownership interest, which gives them a right to decide what happens to the frozen embryos. (similar to Popov)
Reasoning: There is a large range of ethical and moral concerns, so they cannot adopt brightline rules. Must consider interests of both parties. Not quite children (custody), not quite property (rights). Special nature of embryos means that they are owed more respect than property. The court concludes that preembryos are not, strictly speaking, either “persons” or “property,” but occupy an interim category that entitles them to special respect because of their potential for human life. It follows that any interest that Mary Sue Davis and Junior Davis have in the preembryos in this case is not a true property interest. However, they do have an interest in the nature of ownership, to the extent that they have decision-making authority concerning disposition of the preembryos, within the scope of policy set by law. 
Rule: Usually, the rights of the individual who does not want to become a parent outweigh those of the individual who does want to become one.
· The main exception is when pre-embryos are the only method of procreation for one of the parties

Moore v. Regents of University of California
Facts: Moore underwent treatment and doctors took his cells for research and created patentable cell-line that became very valuable. They never informed Moore of the use of cells.
Holding: Once the cells left Moore’s body, he no longer had ownership. There was a cause of action for breach of fiduciary duty or lack of informed consent but not conversion. Conversion is a general use of taken property. Excised cells are not property, so conversion does not apply.
Reasoning: If the scientific users of human cells are to be held liable for failing to investigate the consensual pedigree of their raw materials, the court believes the Legislature should make that decision. The cell line Golde developed is unique and patentable, unlike Moore’s cells themselves. Moore can claim no interest in the patent. Accordingly, because Moore has no property interest in his cells or the patent, he is unable to state a cause of action for conversion. 
Rule: Once cells leave a patient’s body, they are no longer that patient’s property.
VII. Intellectual and Cultural Property

MLK Jr. Center for Social Change v. American Heritage Products
Facts: AHP developed, marketed, and sold a plastic bust of MLK. MLK Center did not endorse it. AHP made brochure ads claiming it was to support the Center and included copyrighted speeches. 
Holding: 1. Right to publicity differs from right to privacy. 2. Right of publicity survives the death of its owner. 3. One need not commercialize their name/likeness in order for the right of publicity to survive death. 4. What are the prereqs to showing commercial exploitation (didn’t have to answer because they ruled it was irrelevant) Generally, only commercial activity that earns profits can violate one’s right of publicity. 
Reasoning: Celebrities and public figures are entitled to financial gain that comes from own likeness → they should control how it is used. Common law has held that right to publicity survives death. Court doesn’t want to create an opportunity for people to profit from someone’s death.
Rule: Right of publicity defined as celebrity’s right to exclusive use of his or her name and likeness. Right of publicity: making something public in a controlled way → the public figure dictates the use. 
Right of Publicity: celebrity or public figure’s (public officials have separate rules) right to control their own likeness (MLK, Jr. Center for Social Change v. American Heritage Products)
· Right to publicity stems from the right of privacy (control how name and likeness are used)

· Celebrities and public figures need control because their likeness is how they make money; protecting profitability

· Right to Publicity is limited to commercial activity 

· Right to Devise because it encourages effort and creativity even after death

· Allows family to protect legacy

· States concerned that if a celebrity dies early or unexpectedly, it allows strangers to benefit from an untimely death (Windfall Benefit)

· Important Note: do not NEED to commercialize in order for the Right of Publicity to be protected or devised

Theories of IP:
1. Utilitarian/Economic 

· Problem of negative externalities for property (tragedy of the commons)

· With IP,  positive externalities as public goods (non-rivalrous) want to encourage production of public goods

· Costly to innovate, cheap to copy

· Not a moral argument, but incentives based

· Critiques:

· Holder of IP has monopoly and people will pay more: consumers worse off

· May disincentivize innovation because people scared into thinking someone may already have IP to idea

0. Lockean Theory

· Innovative ideas are product of investors’ labor, so entitled to protect

· Critiques: 

· All creation draws on works of others, not “raw materials” like property argument

· Justifies IP for all ideas, not just first ideas

0. Hegelian Theory

· Inventor’s ideas are product of inventor’s labor

· Creator’s identity is tied to their work

· Same ambiguities over borrowing as Locke

· Critiques:

· Hard to distinguish who came up with the idea, because all ideas are based off prior thoughts

· People have connections to works they did not create (investors in companies, audiences of movies, fans of bands)

SHARED OWNERSHIP
. Concurrent, Family and Entity Property NOT TESTED
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Concurrent ownership: more than one person may have the right to control the same thing at the same time -> in all concurrent tenancies, each tenant no matter how small her fractional interest has the right to possess the entire parcel unless all the co-tenants agree otherwise
 
Each differ on how they are created, whether there is a right of survivorship, whether tenants can unilaterally sever or terminate their tenancy, and whether tenants can unilaterally encumber the property 
Tenancy in Common
· Default ownership if court cannot determine what type of ownership it is

· O → A and B (Owner conveys the property to A and B): A and B are co-tenants

· Interests

· Can have different interests (A can have 70% and B can have 30%)

· Sale/Transfer/devise

· Each party can do whatever they want with their share of the property: sell share, encumber share, devise it or have it inherited in case of intestacy on death 

· Default they both have possession of full property

· If one of them sells or transfers their share to C, A and C are now co-tenants. It does not sever the tenancy in common

· Termination and partition

· Can be done by simple agreement

· If one of the co-tenants no longer wants to jointly own the property, they can petition to have the property partitioned - court will try to divide property evenly but if not feasible, court could force them to sell the property and divide proceeds

· Joint Tenancy
· O → A and B as joint tenants

· Has to be expressly declared in the conveyance - intent to create joint tenancy must be explicit

· Four unities: if any of the 4 unities are broken, then the joint tenancy is severed. If one of the joint tenants sells his or her property, then it becomes tenants in common for that person's share

· Time: ownership interest was created at the same time

· Title: ownership interest was conveyed in the same instrument

· Interest: ownership is equal

· Possession: ownership of full property

· Right of survivorship: upon the death of one of the parties, their share automatic transfers to the other owners in equal part → a joint tenant cannot devise property

· O → A and B as joint tenants. B dies, leaves property to C in will. A owns Blackacre

· Joint tenant who transfers her property interest can destroy the right of survivorship of her fellow owners with respect to her share - severance occurs only between the seller owner and the remaining owners; it does not change 

· Severance and contingent survivorship

· Very common for family property and bank accounts

 
Pros: avoids probate, nothing is passing to an heir - property is just becoming owned by its existing owner
 
Tenancy by the entirety: similar to joint tenancy, but limited to married couples
· Four unities + marriage

· Recognized in some states that have community property

· Severance is very difficult —> only by death or divorce

· Need permission from the other spouse to sell the property or to encumber

Sharing Rights and Responsibilities between Co-Owners
· Division of Benefits and Expenses: unless agreed otherwise by contract, co-tenants are entitled to share the benefits of the property and obligated to share its burden - if there is a dispute, a tenant can seek a judicial accounting either during co-ownership or in determining division of proceeds to require their co-owners to pay their portions of required expenses or to force co-owners to hand over profits from the property

· Possession: each co-owner has the right to possess the entire parcel; joint tenants and tenants in common only have a duty to pay rent to their co-owners if they have committed ouster (explicit act by which one co-owner excludes others form the jointly owned property)

· Profits: co-owners are entitled to share any rents or other profits based on that owner's fractional interest in the property

· Burdens: co-owners generally have a duty to share basic expenses needed to keep the property (mortgage, property taxes, insurance, maintenance, necessary repairs) in accordance with their respective shares

· Improving tenants may only claim the amount by which the improvement increases the value of the property at partition or sale

Olivas v. Olivas
Facts: Husband wants rent from the wife for her time of living in their shared home during the separation. He claims he was ousted from his home. 
Holding: No ouster because the husband moved out to live with a girlfriend. He wasn’t pushed out of the house, rather pulled.
Reasoning: Husband left to live with girlfriend and it took him many years to file. Before a tenant in common can be liable to his co-tenants for the use and occupation of the common property, his occupancy must be such as amounts to a denial of the right of his co-tenants to occupy the premises jointly with him, or the character of the property must be such as to make jointly occupancy impossible or impracticable. 
Rule: Ouster is one co-owner excludes another co-owner from occupying the property. This must include a physical act of exclusion. Constructive ouster does not require a physical act of exclusion but co-tenants cannot reasonably live together (hostility). 
Ark Land Co. v. Harper
Facts: Land in Caudill family for nearly 100 years; Ark Land Co. acquired 67.5% undivided interest in the land by purchasing from some Caudill family members. Now wants to purchase the rest of property for coal mining → Caudills say no. Ark Land files complaint to have land partitioned and sold. 
Holding: The land should be partitioned in kind. 
Reasoning: The partition by sale decision was falsely dictated by monetary value – the sentimental value of the land to the Caudills is more important. Mining company took a gamble and it did not pay off. Economic value of property is NOT the exclusive test for determining whether to partition in kind or partition by sale. Evidence of long standing ownership, coupled with sentimental or emotional interests in the property may also be considered in deciding whether the interests of the party opposing the sale will be prejudiced by the property's sale.
Rule: Partition is the division of land held in co-tenancy into the cotenants’ respective fractional shares. If the land cannot be fairly divided, then the entire estate may be sold and the proceeds appropriately divided.
· Partition by sale, when it is not voluntary by all parties, can be harsh on those who oppose the sale

· Party desiring to compel partition by sale is required to demonstrate that:

1. the property cannot be conveniently partitioned in kind 

2. the interests of one or more parties will be promoted by the sale

3. the interests of the other parties will not be prejudiced by the sale

Partition = division of property between co-owners
· Voluntary partition: tenants who wish to end a co-tenancy may agree to divide or sell the land

· Involuntary/judicial partition: when tenants cannot agree, one tenant can seek this

· Partition in kind: divides the property itself among the co-tenants; where the property cannot be divided in parcels of exactly proportional value, the co-tenant receiving disproportionate value must pay the other co-tenant owelty to compensate for the difference

· Partition by sale: orders the property sold on the open market or at auction and the proceeds divided

· If division of the parcel is not practicable or partition by kind with create great prejudice, substantial injury, or be inequitable to the tenants

II. Marital Property 

· Separate property
· During marriage: spouses own property separately, except to the extent they decide to share it
· Spouses have a legal duty to support each other → may require certain sharings of property

· On divorce: Equitable distribution based on different needs; alimony if needed
· On death: spouse may dispose of property by will; sometimes forced share (allowing widow or widower to override the estate, and still take half or part of it → ensures that surviving spouse has at least some property after death)
· Community property
· During marriage: property owned prior to marriage, as well as property acquired after marriage by gift, devise, etc is still separate property

·  All other property acquired during marriage, including earnings, is community property and is owned equally by both spouses

· Most states allow spouses to change their property from separate to community via a written agreement

· Best understood as a “partnership”

· On divorce: Most have equitable distribution principle and some automatically split 50-50
· On death: Spouse may dispose of her separate property and one-half of the community property by will; forced share statutes generally do not apply here
O’Brien v. O’Brien
Facts: Both husband and wife jointly paid living expenses, educational expenses, and got help from their families. Wife was employed through marriage and contributed a significant income. She wants interest in medical license as property.
Holding: Yes, the medical license is considered marital property, and is subject to equal distribution.
Reasoning: Medical license is marital property because both spouses contributed to its attainment; a professional is a valuable property right, reflected in the money, effort, and lost opportunity for employment expended in its acquisition. Wife largely supported husband while he got a degree, and should be entitled to some of the profits of it.
Rule: Equitable Distribution Law: marital property defined as all property acquired by either or both spouses during the marriage, regardless of the form in which title is held; Equitable Distribution based on premise that marriage is an economic partnership
· Marriage = economic partnership; the partners contribute jointly to their economic stability, and if they separate, are entitled to the financial gains made during marriage

· Monetary judgments are pointless unless they can actually be collected

· **note: medical licenses are no longer considered property in ANY state, but the reasoning in this decision still applies to businesses, stock options, pension plans, etc.

3 things to determine awards:
· Market value of asset at time of divorce

· Reimbursement of contribution

· Present value of future interest

Watts v. Watts
Facts:  Nonmarital cohabitation over 12 years that produced 2 children, filed joint income tax returns, maintained joint bank accounts, husband insured wife on medical insurance policy, purchased real and personal property as husband and wife. “Wife” was forced to move from their home; alleges that during their relationship, because of her domestic and business contributions, the business and personal wealth of the couple increased. She alleges that she never received any compensation for these contributions to the relationship and that the defendant indicated to the wife orally and through his conduct that he considered her to be his wife and that she would share equally in the increased wealth - claims she had a contract and husband breached it. 
Holding: Plaintiff proved implied contract, unjust enrichment, and partition for common property, and partition of property would be supported under all 3 theories.
Reasoning:  Plaintiff's theory of recovery involves unjust enrichment. It is unfair for the husband to retain all the assets they accumulated under these circumstances and that a constructive trust should be imposed on the property as a result of the defendant's unjust enrichment. Courts will find that there is a contract because to not find a contract would be unjust. Quasi contracts are obligations created by law to prevent injustice. Partition of all real and personal property accumulated by the couple during their relationship. 
Rule: Unmarried cohabitants may each be entitled to a share of the wealth jointly accumulated during the cohabitation.
Four approaches to the problem of property rights between unmarried cohabitants upon dissolution of the relationship:
· Meretricious relationship: categorical denial of finding right to property

· Benefitting party: men

· Express contract (written or oral): written contract required to prevent fraudulent claims; sometimes oral is enough, but needs to be expressed (and hopefully there are witnesses)

· Benefitting party: savvy actors (based on whoever has access to resources to know)

· Contract implied by actions of the parties:  conduct implies they intended to share their property now and in the future (joint bank account, joint ventures, leaving work and being supported by the other person).  This theory recognizes the rights of those who do unpaid labor.

· Benefitting party: women because non-financial contributions considered

· Implied contract based on law (e.g. partnership, unjust enrichment): Based on partnership theory, which utilizes concepts of equity and fairness.

· Benefitting party: women because non-financial contributions considered

MIDTERM
III. Estates

Estates determine what rights can be passed amongst people. Rules allow owners to limit who will own their land in the future and how it will be shared
An estate in land is an interest in land that is or may become possessory and is measured by some period of time (up to indefinitely) → a really broad concept!
· Interest in land exists up until death of life estate holder. If you sell, can only sell until your death (for example, if you sell it to a third party, when you die, it no longer belongs to them)

· Can’t devise it in a will

· For all estates, you can only sell or transfer the interest you have

Person = any legal entity, a natural person, a corporation, a trust, etc. → can all hold interest in land
· Fee Simple Absolute:  You have the right to determine who owns it in the future, whether by sale, gift, inheritance or devise; no one owns a future interest in the property, the grantor is free to determine who owns it in the future and how. You have all the rights in the bundle

· Future Interest = No associated future interest. A owns the property free and clear

· Conveyance language:

· O → A

· O → A and A’s heirs. (inclusion of “heirs” is a technicality); A can still devise property to someone else, not heirs

· O → A in fee simple.

Defeasible Fees:  occurrence or non-occurrence could take away property from holder
· Fee Simple Determinable: Future interest reverts automatically to grantor upon triggering event
· Future interest = Possibility of Reverter (use this phrase like a noun)

· Magic words: words of duration: “so long,” “while used,” “during”

· O → A, so long as used for residential purposes
· O transfers Blackacre, A takes possession → When Blackacre is no longer used for residential purposes, title immediately reverts to O

· Fee Simple Subject to Condition Subsequent: Grantor can decide whether to retake at the time a condition is violated
· Future interest = Right of Entry

· Magic words: words of condition: “on condition that the property,” “but if,” “provided that,” and usually explicitly state the right of entry

· O → A, provided that it is used for residential purposes. If this condition is violated, O shall have a right of entry

· O transfers Blackacre; A takes possession → Blackacre is no longer used for residential purposes → O re-enters Blackacre, title vests in O (then, time clock begins for statutory period)

· Doctrine of Latches- courts can decide when to apply this doctrine; basically, the grantor cannot wait too long to reclaim - very subjective

· Fee Simple Subject to Executory Limitation: when the future interest in a defeasible fee belongs to someone other than the grantor → ownership automatically shifts to the third party when the condition is violated
· Future interest = Executory Interest, held by a third party

· Magic words: Reference to a condition, and future interest vested in third party

· O → A, so long as it is used for residential purposes, then to B 

· O → A, but if Blackacre is not used for residential purposes, then to B

· O transfers Blackacre, A takes possession → Blackacre is no longer used for residential purposes → Title immediately shifts to B (time clock for statutory period begins when Blackacre is no longer used for residential purposes)
Life Estates: a life estate owner has no right to determine who owns the property on her death since ownership automatically shifts to the reversion or remainder holder. Restraints on alienation are allowed. 
· Reversion: if the property reverts to the grantor when A dies, the future interest is a reversion
· Remainder: if the grantor designates a third party to obtain ownership when A dies, the future interest in the third party is called a remainder
· Contingent remainders: 1) if the remainder will take effect only upon the happening of an event that is not certain to happen 2) if the remainder will go to a person who cannot be ascertained at the time of the initial conveyance
· Contingent remainders were destroyed if they did not vest before the preceding life estate ended

· Contingent remainders destroyed by merger of the present and future estate

· "O -> A for life, then to B if B becomes a tax lawyer"

· "O -> A for life, then to B's heirs. (B is alive)"

· Vested remainders: remainders to person who are identifiable at the time of the initial conveyance and for whom no conditions must occur before the future interest become possessory other than the death of the life estate tenants = we know who they are and that they are going to get the property
· Vested remainders: "O to A for life, and then to B"
· Vested remainders subject to open: "O to A for life, then to the children of B. (B is alive and has one child)" subject to open because any children born after the conveyance from O to A may share the property rights with the children who were alive at the time of the conveyance - vested remainder is vested in one person but others may be added
· The class closes as soon as A dies - does not need to be held open indefinitely

· Vested remainders subject to divestment: vested remainder that may be lost due to an event that occurs after the original conveyance "O to A for life, then to B, but if B marries a lawyer, the property shall then revert to O"
Wood v. Board of County Commissioners of Fremont County
Facts: Parcel of land conveyed for the purpose of maintaining a hospital. Hospital operated for many years and owners sold the land to a private company. Private company put property up for sale. P brought suit claiming original conveyance created a fee simple determinable or a fee simple subject to a condition subsequent.
Holding: It is a fee simple absolute. Did not convey a fee simple subject to a condition subsequent. The plain language in the deed does not clearly state that the estate conveyed will expire automatically if the land is not used for the stated purpose. There is no evidence of intent to convey a fee simple determinable. “For the purpose of” is insufficient to establish either determinable or condition subsequent. Woods retain no interest in the property
Rule: Conveyance of land passes the entire estate of the grantor unless there is express language in the grant indiciating grantor intent to retain some kind of interest. 
Edwards v. Bradley
Facts: Lilliston died and left her farm to her daughter, Jones, on the condition that Jones kept it free from encumbrances and creditors. Jones’s interest would cease and remainder would divest to Jones’s six children in equal shares. Jones wanted to sell and needed permission from her children. Bradley would not give Jones her consent. Jones died and ordered the farm be sold with proceeds split equally among children and none for Bradley. 
Holding: Absence of language clearly creating specific type of ownership. Forfeiture restraints on an interest in land created a life estate. The children are beneficiaries of the forfeiture restraint and this indicates an intention for them to take title to the farm after Jones’s interest terminated. Life estate required interest in farm split between all children equally including Bradley. “Fee simple” used multiple times but clear intent to create a life estate.
Rule: Forfeiture restraints are valid as to life estates but not to fee simple estates. 
IV. Limits on Estates

Doctrine of Waste: seeks to mediate conflict by preventing possessory owners from unreasonably damaging the estate → protects the interests of future possessors. A present possessory interest holder has obligations to a future interest holder. There is a division of interests → we value future holders because they control the remainder. Life estates only last so long (person will eventually die). 
· Holder of present possessory interest:

· Is entitled to all the ordinary uses and profits of land

· May not lawfully engage in any act injuring future interests

· Future (vested) interest holders may sue for:

· Damages and/or

· To enjoin the wasteful act

· Voluntary/affirmative waste: result of deliberate acts by the possessory tenant, such as destruction or removal of structure or resources on the property that decrease the value of the property; removal of natural resources, such as timber, minerals, or oil and gas

· Life tenant may not consume or exploit natural resources on the property

· Exceptions: reasonable amounts for repair and maintenance, life tenant is given express permission in the grant, or the land is suitable only for such exploitation (a mine)

· Can only deter intentional behavior. If forfeiture is a punishment / deter waste, it is only going to work for affirmative waste.

· Permissive waste: matter of omission rather than commission; failure to make ordinary repairs preventing deterioration as well as failure to pay real property taxes and other carrying charges necessary to prevent loss of the property; happens through inaction, not able to afford it/cannot physically do it

· Life tenant must:

· Reasonably repair

· Pay taxes and special assessments

· Pay interest on encumbrances

· Not obligated to insure premises

· Some states don't allow forfeiture for permissive waste -> want to punish people for bad acts,

· Ameliorating/ameliorative/meliorative waste: when a life tenant's action change the character of the property but increase, rather than decrease, the value or utility of the property -> while some jurisdictions maintain the rule prohibiting ameliorating waste, most will approve substantial alteration that increase value if it is justified in light of changed circumstances, consistency with what a fee simple owner would do, and the intent of the parties

· Historically actionable and is still actionable in some states: any change to the property you could sue for waste even if it increases the value.

· Majority rule: a life tenant can substantially alter or even demolish buildings if justified by changed circumstances. (something that changes the land so significantly that it cannot be used in its form) 

McIntyre v. Scarbrough
Facts: D bought from McIntyre a tract of land by warranty deed with reservation of a life estate in P for part of it. D brought a petition to establish title and terminate life estate for waste. P did not pay taxes and D said was not seen and the home had been unoccupied for some time and not taken care of. P claimed she intended to return mentioning belongings that remained in the home and that her bad health prevented her from maintaining. 
Holding: P must forfeit life estate to D. Life tenant has full use and enjoyment of property as long as she exercises ordinary care to preserve property (does not commit waste). Failure to pay property taxes can constitute waste. 
Rule: Life estate can be terminated because of tenant’s waste. 
Restrictions on Estates and Future Interests:
· Rule against unreasonable restraints on alienation

· Rule against unreasonable restraints on marriage

· Rule prohibiting the creation of new estates

Intended to discourage the social hierarchy characteristic of feudalism and to promote a market system involving wide dispersal of property rights to prevent local monopolies
Conveyance that does not fit within any of the established categories (including fee simple absolute subject to covenants, defeasible fees, life estates, leaseholds, fees tail) must be interpreted to fit an established estate
Grantors must put their conveyances in a recognizable form if they want courts to recognize the package of rights they intended to create
· Numerus Clausus: A conveyance that does not fit within an established estate category must be interpreted to fit into an established estate (Johnson v. Whiton).  Courts want to protect alienation, decrease transaction costs, and stabilize the property system.

Johnson v. Whiton
Facts: The case did not fit into any specific kind of inheritance and one of the parties wanted to decide whether they could sell their interest. Did not fit into any specific kind of inheritance; it appeared to create a new form of inheritance. If fee simple absolute, she has the ability to sell her share.
Holding: Court adopts Numerus Clausus to decide Fee Simple Absolute. Courts want to protect rights to alienation, decrease transaction costs, and stabilize property system/law. **note: this is the opposite outcome from Edwards because that court decided to use intent of the grantor and this court did not.
Rule: Numerous Clausus should be applied when the language is unclear.
· Rule against perpetuities: “No interest is good unless it must vest, if at all, no later than 21 years after the death of some life in being at the creation of the interest.”
· Invalidates future interests that may vest too far into the future - only applies to third parties not 

· Vest = fully vested (identity, certainty, and fraction) -> we know the identity, know if they will or will not get it with certainty, and what interest they will receive

· Need not be possessory, just certain

· Remedy = strike the offending language

· Some red flags for the rule against perpetuities:

· A conveyance that describes someone rather than naming specific individuals (widow, grandchildren, first child to graduate from law school)

· A fee simple subject to executory limitation that doesn't limit the condition to the lifetime of someone named in the conveyance, or within 21 years after

· Time limits greater than 21 years

Rule Against Perpetuities Reforms:
· Wait-and-See Approach: 

· Does it violate the rule? If no, then it’s fine.

· Interest is only voided if it has not vested within the perpetuities period (21 years after death of all lives in being)

· Uniform Statutory Rule Against Perpetuities (22 states have some form of this): flat 90 year amount for wills and gifts

· Perpetual Trust: No RAP for trusts

· Cy Pres: Court can reform language consistent w/ donor’s intent as long as the state has adopted it.

STEP 1:  Threshold Question: Can you categorically rule out the rule against perpetuities?
· Future interests in grantor are exempt from the rule, including reversions following life estates and leaseholds and possibilities of reverter and rights of entry following defeasible fee

· Estate types where the future interests held by third parties: look for executory interests, contingent remainders, and vested remainders subject to open. 

· STEP 2: Disregard 21 Years unless there is a problem w/ specific age/number
· Ex. O → A for life, then to first of A’s children to reach 25

· Issue b/c > 21 years


STEP 3:  Identify all living people (or in utero) at the time of the grant.
· Time of the grant = at conveyance or grantor's death (for a will)

· Usually the named people and any members of closed classes

· Classes are also lives in being.

· Fertile octogenarian: O -> A for life, then to A's children. A is 86 years old and has two children. A can have more children and the class of A's children is considered open until A dies.

· Unborn widow: O -> A for life, then A's widow. A is 86 and has been happily married for 50 years. A could actually marry someone that is not alive at the time of the grant.

· Hidden people or lives in being. Hidden group of people that could affect vesting that aren't specifically identified in conveyance. O -> A for life, then to O's grandchildren. O's children aren't mentioned here but them being alive means the class is still open and them being dead means the class is closed.

STEP 4: Pretend Everybody Dies

STEP 5: Have All Interests Vested?
· If yes, then passes RAP

· If no, and won’t vest within 21 years, then fails RAP

Symphony Space v. Pergola Properties
Facts: D sold building to P under market price and P leased portion of the building back to D for $1per year. D paid P $10 for an option contract to repurchase building as long as closing took place in certain years, including 2003. P wanted to void repurchase option.
Holding: The options to purchase were not exempt from remote vesting prohibition in NY RAP law. Option contract cannot remain open past the perpetuities period. Didn’t use wait and see, the option contract was invalid for violating RAP even though it was exercised within 21 years.  Didn’t undo the sale, just the option to repurchase. 
Rule: RAP applies to options for commercial real estate.
SERVITUDES:
Servitudes: a legal device that creates a right or an obligation that runs with the land or an interest in the land, meaning that it automatically passes to subsequent owners or possessors of the land -> like a contract but it runs with the land, built into a deed, connected to the land in some way
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. Express Easements

1. Be in writing - doesn’t require registrations, but it would be the best practice

2. Provide notice to the servient estate holder

· Actual: if the subsequent owners in fact know about the existence of the easement => evidence that the buyer actual knows about the easement

· Inquiry: if there are visible signs of use by non-owners, such that a reasonable buyer may be put on inquiry notice => reasonable buyer would do further investigation to discover whether an easement exists

· Constructive: if the deed conveying the easement is recorded in the proper registry of deeds in the property place, and if a reasonable search of the registry would lead to discovery of the deed, then subsequent owners are deemed to be on constructive notice => if you conduct a title search, you would find the recording of the easement

0. Indicate clear intent to run with the land

II. Easements by Implication 

· Easement by Prescription:  created through adverse and open use of the land continuously until the expiration of the statute of limitations for trespass (adverse possession)

1. Actual Use

2. Open and Notorious

3. Exclusive(ish)- most jdxs do not require or will reword it to make it fit anyway

4. Continuous

5. Adverse or Hostile

6. For the statutory period

· Easements Implied from Prior Use: when a parcel of land is divided or severed, and prior to severance one part of the estate used the other part of the estate, the use was obvious or apparent, and is reasonably necessary for enjoyment of the estate

1. Two parcels were previously joined / owned by a common grantor

2. One parcel was previously used for the benefit of the other parcel in a manner that was apparent and continuous at the time of severance

· “Apparent”= inquiry notice

· “Continuous”= not merely temporary or causal

3. The use is “reasonably necessary” or “convenient” for enjoyment of the dominant estate

**Standard: important to the enjoyment of the conveyed parcel.
· Easement by Necessity: when an estate is severed and upon severance one part of the state becomes landlocked, requiring a right of way over the other part of the severed estate to access a public road; To effectuate the intent of the parties; To promote the efficient utilization of property

1. The dominant and servient estates were formerly one parcel

2. At the time of severance, the dominant estate became landlocked

· Easement by Estoppel: when a landowner grants the claimant permission to use the property, and the claimant so changes position in reasonable reliance on the continuation of the permission, that it would create substantial injustice to revoke it 

1. Permission from the owner

2. Foreseeable and reasonable reliance

3. Changed position by claimant in reliance on continuation

· Evidence - buying property or building something

4. Finding an easement is necessary to prevent injustice

Modifying and Terminating Easements: easements lasts forever unless they are terminated:
· By agreement in writing (release of the easement by the holder) -> mutual consent: both parties can agree to release the easement

· By their owns terms, if the deed conveying the easement expressly states that it is to last for 10 years

· By merger, when the holder of the servient estate becomes the owner of the dominant estate: no need for easement because owner of the one parcel has use of the entire property

· By abandonment, if it can be shown that towner of the easement, by her conduct, indicated an intent to abandon the easement -> only can happen by dominant estate / beneficiary, which requires evidence of intent to abandon easement

· By adverse possession or prescription by the owner of the servient estate or by a third party:

· Changed conditions: courts can terminate easements because of frustration of purpose

· Marketable-Title Acts: may require that easements, along with other encumbrances on property interests, be re-recorded periodically to be binding on future purchasers. Limits how far back a buyer must look in the chain of title to determine the validity of the seller's title and the existence of encumbrances on the land. 

Green v. Lupo
Facts: P sold part of their land to D. D requested deed release and P agreed in exchange for promise of an easement over D’s property: easement for ingress and egress for road and utilities purpose (to build and live in a cabin). P used rest of the land for mobile homes and residents of homes used easement as practice runway for motorcycles. D refused to formally grant easement. If easement, D requests limitations imposed because motorcycles are a dangerous nuisance. 
Holding: Court says there is an easement. Seems like D’s intended for use by other people but state of WA doesn’t favor in gross if it can go either way (gross or appurtenant). Still consider intent of parties, but favor appurtenant. D can impose reasonable restrictions to assure easement not used in manner as to create dangerous nuisance.
Rule: Presumption that an easement is appurtenant to a parcel of land and not an easement in gross. 
Lobato v. Taylor (Easement by Estoppel)
Facts: Land that was previously Mexico was broken up into vara strips, a way not recognized by the US.  1863 Beaubian Land Grant gave settlers property rights to the strips and communal land.  D bought land knowing its use history but still implemented fences and guards.  Easement was appurtenant, and the express easement requirement was not met.
Holding: The plaintiffs have a right of access through implied easement by estoppel (1. Permission by owner, 2.) foreseeable reliance, 3.) claimant changed position, 4.) necessary to avoid injustice).
Rule: Implied easements can be interpreted and applied based on facts of the case.
Granite Properties v. Manns (Easements Implied from Prior Use)
Facts: It was hard for trucks to access the loading docks.There was a gravel driveway and drivers saw them, so it is an example of inquiry notice – “apparent.” Used regularly – “continuous”
Holding: Court holds there was an Easement Implied from Prior Use and the solution given were unreasonable
Rule:  Implied easement may arise from grantor’s continuous and apparent preexisting use of property conveyed by the grantor even if the easement is not absolutely necessary for beneficial use or enjoyment of the property. 
Finn v. Williams (Easement by Necessity)
Facts: Finn’s property became landlocked, but they did not bring the case until they lost access to a private road.  The land was sold in 1895 and became landlocked at the time of sale.
Holding: Only means of ingress and egress to a highway over the land and satisfies easement by necessity even if it wasn’t used by prior interest holders. 
Rule: Easement by necessity implied with a transfer of land may go unused through subsequent transfers of land but still be exercised at any time by title holder.
III. Covenants

Covenants (negative servitudes): restrictions on use of land or obligations regarding land held by one who does not own the land – runs with the land and requires that the owner of the land use the property in a certain way
· Affirmative covenants: require you to do something

· Pay dues to the homeowner's association

· Maintaining a fence and house paint in good repair

· Maintain the retaining wall that keeps a sloped property from sliding onto a neighbor

· Negative covenants: require you not to do something

	Real Covenants
	Equitable Servitudes

	Courts of Law: money damages
	Courts of Equity: injunction

	1. In writing

2. Intended to be binding on future tenants

3. Touched and concerned the land, meaning that it affected the use of the land itself - both dominant and servient estates

4. Privity of estate: parties share an interest in the same parcel of land; interest at same point was simultaneous

· horizontal privity: between the original covenanting parties; one party is burdened for the benefit of another

· MUST be simultaneous with the conveyance

· vertical privity: between those parties and succeeding owners, instantaneous moment at sale, inheritance, conveyance

· Strict vertical privity standard: requiring that the grantor does not own any future interests in the land - vertical privity would be present an owner sells her property but not when she leases it

· Relaxed vertical privity: would allow covenants to run to all those assigned possession, such as leases

· Instantaneous privity: finding privity if a covenant was created during the legal transfer of land - a covenant included in a deed of sale restricting use of the parcel might bind future owners of the property conveyed
	1. In writing

2. Intent to run with the land

3. Touch and concern requirement

4. Require Notice

· Actual - actually told

· Inquiry - condition makes reasonable purchaser inquire

· Constructive - if recorded and could be found w reasonable search

 



	Restatement Approach: collapses real covenants and equitable servitudes and can work for damages and injunctions
1. In writing

2. Intent to run

· Not unreasonable

· ​​Servitudes are presumptively valid unless they are illegal or unconstitutional or violate public policy

· Servitude that are invalid because they violate public policy include those that are:
· Arbitrary, spiteful, or capricious
· Unreasonably burdens a fundamental constitutional right
· Impose an unreasonable restraint on alienation
· Impose an unreasonable restraint on trade
· Are unconscionable
3. Notice

· Actual - actually told

· Inquiry - condition makes reasonable purchaser inquire

· Constructive - if recorded and could be found w reasonable search

Summarizes the law and drives the law. No state has fully adopted this approach. States have some combo of the traditional approach and the Restatement Approach
	 


Neponsit Property Owners' Association v. Emigrant Industrial Savings Bank 
Facts: P built residential space on land. The deeds contained covenant requiring purcjaser and all successors to pay an annual fee to HOA for maintaining common spaces. Failure to make payment could lead to foreclosure. Clearly stated to be covenant running with the land. D bought a unit in judicial sale and deed conveyed the covenant. D failed to pay fee and P sued to foreclose. 
Holding: Applies the law of real covenants: A covenant will run with the land and will be enforceable against a subsequent purchase of the land at the suit of one who claims the benefit of the covenant, if it complies with legal requirements. Court here rejects formalistic rules and looks to substance over form. 
· Must be in writing (only requires that the original agreement between the two parties was put in writing)

· Must appear that grantor and grantee intended that the covenant should run with the land

· Must appear that the covenant is one touching or concerning the land which it runs

· Traditional rule: a covenant to pay a sum of money is a personal affirmative covenant which usually does not concern or touch the land. Here, the Covenant to pay a fee feels like a contract

· Neponsit rule: covenant must affect the legal relations - the advantages and the burdens - of the parties to the covenant, as owners of particular parcels of land and not merely as members of the community in general.  Affects the value of all the individual properties. By buying into this community, you not only buy the house you live on but a series of easement to use the common land (roads, paths, parks). Fees support maintenance of those properties you have access to.

· Must appear that there is privity of estate between the promisee or party claiming the benefit of the covenant and the right to enforce it, and the promisor or party who rests under the burden of the covenant

· Traditional rule: Neponsit does not own any of the land. Traditionally, there would not be privity with the Neponsit Property Owners Association. 

· Neponsit rule: As an entity, it is made up of the individual homeowners and represents the individual homeowners. If the members have vertical privity, then so does the Association.

Rule: Covenant contained in deed requiring payment of money “touches and concerns” the land if it substantially affects the rights of the parties as landowners. Privity of estate will exist if association is acting as a medium through which enjoyment of a common right is preserved. 
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Limits on Covenants:
Racially Restrictive Covenants (RRCs) became the method to maintain racial segregation when racial zoning was stopped in 1917. The State Action Doctrine allowed people to bring a RoA for discrimination by governmental actors when their actions violated the 14th and 5th Amendments. However, in Shelley v. Kraemer, the State Action Doctrine was allowed because RRCs need judicial enforcement, which created a precedent that courts could intervene to enforce RRCs.
Davidson Brothers, Inc. v. D. Katz & Sons, Inc.
Facts: Point of covenant was to protect against competition 
Holding: Applying the eight factors announced by the Supreme Court, the court found that the 40 year term was unreasonably long (factor 5); that the covenant imposed an unreasonable restraint of trade (factor 6); and that it was contrary to the public interest (factor 7). The covenant adversely impacted the public interest because there is a substantial public need for the supermarket under the circumstances of this case. Touch and concern is no longer the requirement - reasonableness test. The covenant was unreasonable and unenforceable.
Rule:  Covenant will not be enforceable unless it can satisfy reasonableness test (in some jdxs).
Reasonableness in the Restatement:
· Servitudes are presumed valid unless they are “illegal or unconstitutional or violate public policy”

· Violating public policy includes:

· Arbitrary, spiteful, capricious

· An unreasonable burden on a fundamental constitutional right (this is different than violating the Constitution; implicates something important under the Constitution)

· Impose an unreasonable restraint on alienation or trade

· Unconscionable

· Courts should not substitute their judgment, but rather defer to the people of the people who entered the covenant

Nahrstedt v. Lakeside Village Condominium Association, Inc. 
Facts: A homeowner in a 530 unit condominium complex sued to prevent the HOA from enforcing a restriction against keep pets in the development. The homeowner asserted that the restriction, which was contained in the project's declaration recorded by the condominium project's developer, was unreasonable as her 3 cats were kept indoors, noiseless, and created no nuisance.
Holding: The use restrictions for a common interest development that are set forth in the recorded declaration are enforceable equitable servitudes, unless unreasonable. Such restrictions should be enforced unless they are wholly arbitrary, violate a fundamental public policy, or impose a burden on the use of affected land that far outweighs any benefit. The court concludes that the pet restriction is not arbitrary but is rationally related to health, sanitation, and noise concerns legitimately held by residents of a high-density condominium project. 
Rule:  California law provides that common interest development use restrictions are enforceable unless unreasonable.
Shelley v. Kraemer
Facts: Restrictive covenant said no races other than Caucasians could be tenants on the property for the next 50 years. Shelley (black family) bought a house on one of the parcels without knowing of covenant. Kraemer brought suit to enforce covenant and enjoin Shelley from taking possession. The covenant was not signed by all property owners in the subdivision. Equal protection clause prohibits racially restrictive covenants. 
Holding: State court enforcement of racially restrictive covenants constitutes state action and violates equal protection clause of 14th Amendment. Covenant discriminates solely on the basis of race and invalid. There was state action and judicial enforcement because the states gave effect to the discriminatory provisions on the basis of state common law. Equal Protection Clause violated.
Rule: State court enforcement of a racially restrictive covenant constitutes state action that violates the Equal Protection Clause of the Fourteenth Amendment.
LEASEHOLDS
Leaseholds: landlord agrees to transfer possession of the property for a specified period to the tenant in return for the tenant's promise to make a period rental payment = both a conveyance and a contract
· Non-freehold estate = non-ownership estate

· Tenant holds the present possessory interest

· Lessor (fee simple owner) who holds the future interest: reversion

· Third party who holds the future interest: remainder

[image: image7.png]Freehold inferests
It

Life Fee
Estates Simple

Term of Periodic
Years Tenancy

Tenancy @Tenancy at
at Will Sufferance

Y
Non-freehold interests




	Non-Freehold Interests
	Time
	Language
	Notice
	Termination/Transfer

	Term of Years
	Lasts for a fixed period of time; CL does not impose a limit, but some states impose a limit to avoid deadhand control
	“L leases to T for one year”
	No notice required
	Death does not affect

	Periodic Tenancy
	Automatically renews for succeeding periods
	“L leases to T on a year-to-year basis”
	Notice required (typically the length of one period)
	Either landlord or tenant may terminate
Death does not affect

	Tenancy At Will
	No fixed period
	“L leases to T until either wishes to terminate”
	Most jdxs require some period of notice
	Death terminates
Non-transferrable by tenant
If landlord transfers title, lease terminated


Tenancy at Sufferance: arises when the tenant remains in possession after termination of the tenancy (holdover tenant).  The holdover tenant cannot be a trespasser because the holdover tenant is allowed to be there and only becomes illegal when the landlord is able to have them forcibly removed. The landlord has two options:
1. Eviction (judicial proceedings), but not self-help eviction; OR

2. Consent to create a new tenancy (e.g. accepting payment)

Kendall v. Ernest Pestana, Inc. (only for Commercial Leases)
Facts: Perlich assigned to D. Perlich subleased to Bixler. Bixler wants to assign to P. Bixler must ask D for permission to assign to P. D refused to consent to the assignment of the lease to P. P brought suit because D was unreasonable and therefore constituted unlawful restraint on alienation. 
Holding: Applied minority rule. Typically, clauses requiring landlord’s consent to transfer a lease are valid, the court says consent can only be withheld if reasonable. Refusing assignment due ti a desire to increase the rent is not reasonable. 
Rule: Minority Rule→ Commercial lessor may not unreasonably withhold consent to an assignment of a lease (with or without clause requiring landlord’s consent to transfer the lease). Majority rule→ can deny unreasonably. 
Assigning and Subletting- relationship between the landlord, the original tenant, and the subtenant/assignee
Privity of Estate: a relationship based on shared interests in the same ‘estate.’
Privity of Contract: a relationship arising from contract
The landlord and original tenant have both Privity of Contract and Privity of Estate. The landlord holds fee simple absolute. They simply carve out a piece & convey that to the original tenant, which gives that piece Privity of Estate. The original tenant has the right to occupy and posses, but the landlord still maintains ownership.
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Assignment: original tenant transfers their entire remaining property interest for the rest of the term and the original tenant retains NO future interest.
· Since landlord and assignee create privity of the estate, the landlord can sue the assignee for money damages directly.

· Since landlord and original tenant maintain privity of contract, the original tenant can also still be sued by the landlord directly

· The landlord and original tenant sever tenancy responsibility[image: image9.png]Landlord
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Subletting: original tenant conveys a portion of the remaining lease to the subtenant. The original tenant retains future interest because they plan to return.
· Since there is neither privity of contract or privity of estate, the landlord cannot sue the subtenant (example- if the subtenant stops paying rent, then the landlord may only sue the original tenant bc privity remains)

· Because there is no vertical privity, landlord cannot enforce covenants to pay rent directly against subletter. Landlord must sue original tenant to recover for rent.  

· Landlord may still sue subtenant for injunction - this is not an enforcement of a covenant but an enforcement of an equitable servitude

· Landlord maintains ability to evict tenant, which ends the lease for breach of terms; by evicting the tenant, the subtenant is also evicted

Hannan v. Dusch
Facts: P entered lease with landowner D. On the first day of lease, P could not enter premises because of holdover tenant. P said D had duty to provide actual possession even though there was no express covenant in the lease. 
Holding: P not entitled to dames from D for failure to provide actual possession because there was no express covenant guaranteeing such delivery would take place. Followed American rule (majority rule in the US)
Rule: English rule→ landlord under implied covenant to deliver actual possession of property to a new tenant. American rule→ English rule is unduly burdensome on landlords and parties can include an express covenant for delivery of actual possession if they expect it. 
Landlord Remedies: 
If a tenant in possession breaches a covenant, a landlord may:
· Sue for back rent and damages

· Terminate lease and sue to recover possession (summary proceeding)

· In almost all cases, a landlord may not use self-help eviction

· It tenant abandons, the landlord may only sue for damages (very specific types, so be aware)

Tenant Remedies:
If the landlord breaches a covenant (e.g. covenant of quiet enjoyment), a tenant may:
· Stay in possession and:

· Make repairs and deduct

· Sue for damages resulting from the breach

· Sue for injunctive relief (e.g. fix the problem)

· Vacate property (or “constructive eviction”) and sue:

· For damages for any losses during possession

· and/or excess rent paid during the period of the breach

· * must be critical, so much so that the tenant cannot use some part of the property

Tenant Breach and Landlord Self-Help
In contract law, leases are viewed as dependent covenants with implied warranties; if there is no access, then there is no need to pay rent. Examples of implied warranties include implied duty to provide physical possession, habitable premises, and implied warranty of quiet enjoyment.
Sommer v. Kridel
Facts: Case 1→ D entered lease to rent apartment from P. D said he could no longer rent, surrendered it, and P did not answer. P sued for full 2-year amount. Case 2→ D leased from P. P prohibited D from subletting or assigning without consent of landlord. D surrendered and vacated early. 
Holding: 1 showed that there was alternate available tenant and landlord still needlessly increased damages by turning them away. Landlord could have avoided damages so D relieved of duty to continue paying rent. 2 showed no factual determination made regarding landlord’s efforts to mitigate damages so remanded to trial court to determine whether P attempted to mitigate damages with reasonable diligence. 
Rule: 1: Landlord has duty to mitigate damages when he seeks to recover rent due from defaulting tenant. 2: Landlord does not have duty to mitigate damages. Must interpret leases as contracts because they are not as simple as a conveyance. 
Berg v. Wiley
Facts: Berg wanted to remodel the restaurant w/o permission, but it was meant to meet health code violations.  However, there was uncertainty over whether Berg was going to abandon the property at the end of the remodel.  Wiley attempted to change the locks and feared destruction of property when they saw the remodel (self-eviction).
Holding: Self-help is discouraged when it is used to disposses a tenant which would be resolved by peace. The only lawful way to dispossess a tenant is through the judicial process (summary proceedings) and modern policy dictates that self-help is never okay.
Rule:  Self-help is not a legal way to evict a tenant.
Summary Proceedings: 
1. Written notice to fix the problem

2. If tenant does not meet deadline, the landlord may file in court

3. Judge then decides

Quiet Enjoyment & Habitability
· Covenant of Quiet Enjoyment: Landlord did something or failed to do something that resulted in the tenant not being able to use the property how they wanted to or agreed upon. 

· Implied Warranty of Habitability: the landlord promises to maintain the dwelling in accordance with the housing code, or in accordance with general notions of habitability (Javins v. First Nat’l Realty Corp.). IWH can be raised as a defense by the tenant after the landlord legally sues for possession.

BoP depends on jdx, but generally tenant must show:
1. Breach of IWH or violation of housing code

2. Portion that should be abated and its value

3. If partial abatement, then does tenant pay back rent

Eviction: Tenant no longer needs to pay rent b/c tenant is kicked out and the contractual relationship ends.
Constructive Eviction: There is no actual eviction, but evidence leads to the same outcome; “There is a breach of the landlord’s obligations if, during the period the tenant is entitled to possession of the leased property, the landlord, or someone whose conduct is attributable to him, interferes with a permissible use of the leased property by the tenant.”
· Permissible Use: right to the use the apartment freely (e.g. use the studio space and live in it)

· Implied Warranty of Quiet Enjoyment is defense to prove Constructive Eviction

· Right to enjoy the entire property is the point of the lease

· Interferes: landlords failure must significantly effect the usage

· Breach: There must be notice there was a breach (actual notice?)

· Actions of third-parties (e.g. neighbors, construction workers) are still attributable to the landlord

· Third-party actions must still be “legally controlled” by the landlord and be a “contributing factor” to the breach of IWQE

· Remedies for Constructive Eviction:

1. Leave (breaking the lease) and sue for: rent abatement for the period of constructive eviction OR damages

2. Stay and deduct damages from rent: jdxs are split if allowed (Minjack)

3. Stay and sue for: rent abatement and damages OR injunctive relief

Partial Constructive Eviction: viable defense b/c it’s hard to move out and find somewhere else to live. Reflects the general unfair bargaining power b/t landlords and tenants. The rent will not be brought down to zero, but there will be some level of relief.
Minjak Co. v. Randolph 
Facts: D rented loft from P. Many issues in the building and loft. Damage to much of their personal property and health. They were forced to not use part of their studio. P did nothing to minimize issues after repeated requests. D only paid ⅓ of rent. P sued for the rest.
Holding: Tenant can assert constructive eviction even if he remains in possession of premises. They do not have to abandon entirely. All the issues allowed for constructive eviction. 
Rule: Tenant may assert a constructive eviction even if he has only abandoned a portion of the premises. 
3000 B.C. v. Bowman Properties Ltd.
Facts: 3000 BC relied on a serene and tranquil environment which was not possible w/ construction and children. Bowman Properties knew this when they leased the property.
Holding: Constructive Eviction was satisfied and damages awarded based on proportionality of business lost. Implied Warranty of Quiet Enjoyment is implied in every lease; this was breached when the tenant’s actions were impaired by the lessor. Implied Warranty of Habitability is not applicable for commercial leases.
Rule: Sensitive use is a valid reason when deciding if there was a constructive eviction, especially when the landlord knew the tenant needed it for a sensitive use.
Javins v. First National Realty Corp
Facts: Two people withheld rent because of multiple violations and landlord pursued summary proceedings to evict.
Holding: Tenant’s obligation to pay is dependent upon the landlord’s performance of his obligations. The modern reason for leases is now for a place to live and the amenities that are associated. Housing code requires that there be an IWH and thus leases need to adhere to it.
Rule: An implied warranty of habitability is read into residential leases and breach of that warranty frees tenants from the obligation to pay rent.
Difference between Constructive Eviction & Implied Warranty of Habitability
	Constructive Eviction
	Implied Warranty of Habitability

	-applies to ALL leases
	-only to residential leases

	-sensitive use an argument
	-more objective; housing code or rule violation

	-need to violate habitability (might, e.g. noise disturbance qualifies)
	-must violate habitability standards (housing code or general notions)

	-must make all/part of the rental unusable
	-dwelling need not be entirely/partially unusable; no need to abandon

	-proper ventilation still allows you to use the property
	-proper ventilation may violates because it makes it unlivable

	-Notice requires w time to fix
	-notice is not necessarily required (jdx dependent)


ZONING
Village of Euclid v. Ambler Realty Co.
Facts: Ambler owns land abutting village. Village imposed zoning restrictions for regulating and restricting certain use. Ambler asserts restrictions reduced value of his property and deprive him of liberty and property without due process of law. 
Holding: This is allowed under police power: power reserved to the government to protect and promote public welfare. Police meaning the power to promote the public good. 
Rule: Municipal zoning regulations are constitutional, unless they are clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals, or general welfare.
Southern Burlington County NAACP v. Township of Mount Laurel
Facts: NJ Supreme Court established doctrine requiring land-use regulations had to provide opportunity for low-income housing. Mount Laurel zoning ordinance did not comply with the doctrine. 
Holding: Through Mount Laurel’s excessive and unnecessary industrial zoning and heightened cost requirements for residential zoning, the town has effectively excluded low and moderate income housing. This system of zoning ordinances is contrary to the general welfare and thus not in line with the intended purpose of zoning authority. Mount Laurel is ordered to amend its zoning ordinances to ensure that it provides the opportunity for low and moderate families to live in the town.
Rule: A town, through enactment of land use regulations, must provide the opportunity for low and moderate families to live in the town and may not constructively prevent them from doing so.
Remedies for racial segregation in housing
· 14th Amendment
· Shelly v. Kramer: difficult to use the 14th Amendment because it only applies to government action / state action. Cannot sue a developer or private individual. 14th Amendment would reach cities, ordinances

· Have to prove intentional discrimination, which is difficult to prove.

· 42 USC §1982: all citizens of the US shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.

· Came out of reconstruction

· Only address racial discrimination. Need additional protection.

· Fair Housing Act (Title VII of Civil Rights Act of 1968): attempt to provide housing for all on a non-discriminatory basis. Unlike zoning, this is a federal statute. 14th Amendment and Civil rights statues were not working. Targets our history of racial discrimination in housing (as seen in Shelly v. Kramer) 

· Prohibits discrimination in real estate sales, rental, lending, and advertising based on race, color, national origin, religion, sex, familial status or handicap

· Scope - Encompasses all properties except:

· Owner-occupied buildings with fewer than 4 units = "small fry exception"

· Single-family housing rented / sold by owner of three or fewer houses if done without a broker and without the publication of a discriminatory advertisement) = "Mrs. Murphy Exception"

· Housing for older persons

· Prohibits discrimination in sale or rental based on race, color, national origin, religion, sex, familial status or handicap

· Prohibits discrimination in lending and in advertisement

· Requires reasonable accommodation for disability

· Enforcement

· Private right of action: harmed individual can file a lawsuit

· Administrative enforcement (filing complaint with HUD, AG action)

Disparate Treatment: whether the plaintiff was subjected to different treatment because of his or her protected status aka intentionally discriminated 
· Plaintiff's burdens of proof

· Plaintiff has to prove a prima facie case of discrimination

1. Member of protected group

2. Applied to rent and is qualified

3. Denied

4. Housing remained available

· Proffered reasons are pretextual

· Defendant's burdens of proof: Legitimate, non-discriminatory reason for refusal to rent / negotiate

Disparate impact: examines a facially neutral policy or practice, such as a hiring test, or zoning law, for its differential impact or effect on a particular group = discriminatory outcome that results from a policy or practice on paper is not discriminatory. The effect or impact of the law could still be different for groups or have a disparate effect.
· Does not require intent as a necessary element of the claim. Can be part of one of the elements but you are not required to show.

· Plaintiff burden of proof: 

· Must show a discriminatory effect

· Adverse impact on minorities

· Perpetuation of segregation

· Defendant 's burden of proof: 

· Must show their actions furthered, in theory and in practice, a legitimate, bona fide governmental interest and no alternative would serve that interest with less discriminatory = the least discriminatory way to do this

Asbury v. Brougham
Facts: P seeking housing and went to D. D told her no vacancies but facts showed multiple units available. P sued claiming discrimination based on race. 
Holding: Violation of FHA. Burden on D to produce evidence that refusal to rent was motivated by legitimate, non-racial considerations. P must show it was pretextual. D failed to prove that its decision to deny P of an apartment was made by non-racial considerations.
Rule: It is a violation of 42 U.S.C. § 1982 and the Fair Housing Act to use race as a factor in a decision to deny a minority applicant the opportunity to rent or negotiate for a rental.
NAACP v. Town of Huntington
Facts: Town had zoning ordinance that restricted multi-family housing projects to predominantly minority neighborhood. P sought to build integrated, subsidized apartment complex in an all-white neighborhood outside renewal area but town refused. P claimed violation of FHA. 
Holding: Zoning ordinance did violate FHA. It had disparate impact even though it was facially neutral. Much higher percentage of blacks than whites that qualified for subsidized housing, therefore zoning ordinance had adverse impact on black communities. 
Rule:  Govt policy has disparate impact on minorities and is unlawful if it has discriminatory effect through either adverse impact on minority group or a perpetuation of segregation in the community. 
Broker Exception: If a landlord has a broker (even in Ms. Murphy exceptions), the broker indicates it is being treated like a business, so you can claim disparate treatment or disparate impact.
Takings: Public Use
5th Amendment: “Nor shall private property be taken for public use, without just compensation”
· Taking: government forces an individual to transfer a property right; does not necessarily mean the ENTIRE property

· Eminent Domain: government forces private individuals to sell land to government w/ fair market value compensation

· Efficient use of land, large public projects need protections from “hold-ups”, government plans projects that benefit the public good

· “Public Use” has a broad spectrum of interpretation (Kelo)

Kelo v. City of New London
Facts: D approved development that used eminent domain to take property and give to private developers.  The city was economically distressed.  They would then develop and improve the land, creating new jobs + tax revenue, but some of the seized land would be private.  Brought suit alleging it violated the “public use” req of 5th amendment.
Holding: The state can use eminent domain to condemn private property and give to another private party.  Based on precedent, overarching purpose is to promote public welfare.  Great deference should be given to state and local gov’t.  Satisfies public purpose, and therefore public use.  Being open to the public is not a requirement of the takings clause.  Note: several dissents here
Majority - broad public purpose, don’t want to create a bright line rule - defer to legislature’s judgment
Kennedy concurrence - agrees, but concerned about favoring private entities and test should be more stringent; no pretextual public benefits
O’Connor dissent - cited cases were distinguishable, public purpose means it must target a specific harm; this would allow for ex. Taking a private home and replacing with an apartment to house more people and create more tax revenue
Thomas dissent - either gov’t owned, or open to the public are only things that qualify.  Looks to original intent, making a textualist argument.  Is also concerned about disparate impact to poor and marginalized communities.
Rule:  Qualifies as “public use” if rationally related to public use.  Broadens the language of takings clause to include “public purpose.”
Pennsylvania Coal Co. v. Mahon
Facts: D wanted to prevent P from mining under their property in such a way as to remove the supports and cause a subsidence of the surface and of their house. Deed conveys the surface but in express terms reserves the right to remove all coal under the same and grantee takes premises with the risk and waives all claims for damages that may arise from mining out the coal. 
Holding: An unconstitutional taking of D’s contractual and property rights. A state may pass laws with valid exercise of police powers that has incidental impact on property values but the law causes sufficient diminution in property value and state must take land by eminent domain and provide compensation. D was fully aware of mining operation under the land he was purchasing. State exceeded its police powers and rendered coal mining commercially impracticable. PA cannot force P to cease its operation without just compensation. 
Rule:  Overregulation can be considered a taking.
What counts as too far? When something goes too far and becomes a regulatory taking
· Diminution of value - what is the loss in the value of the property?

· Value of what? Denominator problem. Do you look at the property right being taken, or the property as a whole?

· Holmes: Property taken (subsurface) was its own separate estate

· Brandeis: Diminution = value of property taken/value of entire property

· Average reciprocity of advantage 

· Entity that has had something taken gets something in return

· I.e. being forced to leave columns of coal in the mines prevents the mine from collapsing

· Here, it doesn't broadly benefit the community, but certainly doesn’t benefit the coal company.  Must bear all costs.

Ad Hoc Test: 3-Part Test for Regulatory Takings (Penn Central): 
1. Economic Impact: diminution of value

2. Interference w/ “distinct/reasonable investment-backed expectations”

3. Character of the government regulation

Penn Central v. City of New York
Facts: NYC landmark law placed restrictions on landmark sites. Landmark sites needed to maintain the property, make necessary repairs, and if they wanted changes, the needed approval from the commission. Penn Central wants to build a high-rise above Grand Central, but the commission rejects.
Holding: Police power was not allowed because the NYC landmark law was not about health and safety; it was pretty clearly only about aesthetics and culture. To address “Economic Impact,” court decided the air rights were not taken because the plaintiffs were given Transferable Rights (TDRs) in return, which allowed Penn Central to get around zoning by transferring those rule to other properties. Court held that Penn Central could still make money on the property, it did not matter that they were not making the highest possible profit. And finally, the NYC landmark law was allowed because zoning ordinance are typically allowed (Euclid) and the landmark law is NOT targeted b/c the criteria was set and then that determined which buildings satisfied the criteria. Physical invasions are takings whereas zoning laws are usually fine. 
Rule:  Ad Hoc Test was established.
REAL ESTATE PURCHASE & SALE TRANSACTIONS
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· Pre-contracting (usually with brokers)

· Purchase and sale agreement: governs the mutual obligations of the parties during the executory period as well as the conditions that must be met for the transaction to close

· Executory period: buyers primarily engage in diligence, investigating the property and its state of title, often work to arrange financing.

Contingencies:
· If some things don’t go as expected, buyer can back out

· Seller's ability to convey marketable title

· Buyer's ability to get adequate financing for the rest of the purchase price

· Inspections of the premises for structural defects, termites, and environmental hazards

· If buyer changes mind w/o contingency being broken, seller will negotiate to keep deposit

· Closing: lender funds the loan, the buyer will pay the purchase price, and the seller will convey the property through a deed.

· Post-closing: legal issues could arise including liability for problems that were not known at the time of closing and title-related matters that can emerge years after the property changes hands

· Merger: the deed replaces the purchase and sale agreement at the closing and is treated as the complete contractual arrangement between the parties

Statute of Frauds: generally, transfers of real estate for >1 year must be in writing. At minimum, usually requires description of property, price, and signature by the party to be bound.
Exceptions:
1. Part Performance: Taking possession AND payment of the purchase price AND/OR making substantial improvements

2. Estoppel: Unconscionable injury would result if one party has been induced to seriously change his position in reliance on the K

Hickey v. Green
Facts: D promised to sell land to P orally. P gave deposit that was never cashed. D said she no longer intended to sell and found another buyer. P had already sold their prior home. P sued for specific performance. 
Holding: Oral land transfer can be enforceable because 1. The party seeking enforcement changed positions based on a reasonable belief that the agreement was valid and 2. Injustice would result if P is not granted equitable relief. P relied on the agreement to their detriment. D must perform or provide restitution of costs to P. 
Rule: Oral land transfer agreement may be specifically enforced even thought it violates the Statute of Frauds if the party seeking enforcement detrimentally relied on validity of the contract and injustice can be avoided only by specific performance. 
Johnson v. Davis
Facts: Johnson agreed to sell house to Davis but did not tell him of the poor structure of the roof. Davis specifically asked about roof issues and Johnson said it was in good working order. 
Holding: Johnson is liable for failing to disclose material problems with the structure of the house that he knows about. Court restricting doctrine of caveat emptor in the interest of fairness and justice. Johnson knew of leaking roof and failed to disclose and lied about it. It is a material defect.
Rule: If a seller of property knows of facts materially affecting value or desirability of the property that are not observable or known to buyer, seller has duty to discloser them to the buyer. 
Commonwealth v. Fremont Investment & Loan
Facts: P commenced consumer protection action against D. D created subprime mortgage loans in MA and acted unfairly in violation of statute (predatory). 
Holding: D doesn’t have power to foreclose. Loans were created to make borrowers doomed to foreclosure unless they can refinance. Record supported conclusion that mortgage company acted unfairly in violation of act. Properly found that borrowers were unlikely to repay loans. Mortgage company did not show any authority permitting alleged unfair practice. Preliminary injunction served public interest. 
Rule: MA law prohibits lender from making high cost home mortgage loan unless lender reasonably believes that borrowers can repay based on borrower’s current and expected income, obligations, employment status, and other financial resources. Borrower presumed to be able to repay if debt-to-income ratio does not exceed 50% of borrower’s monthly gross income. 
U.S. Bank Nat’l Assn. v. Ibanez
Facts: 
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Holding: US Bank does not hold the mortgage, so they could not foreclose on Ibanez. Pre-payment Penalty Mortgage (PPM) got a lot of attention b/c there was not proof US Bank is the mortgagee assignee. The only proof they had was the intent to assign to US Bank, but even if proof was met, they could not show Ibanez’s specific property was part of the assigned pool.  Even if this was met, there’s no evidence that Structured Asset Securities Corp had the right to assign to US Bank. 
Rule:  Tightened lending standards and much harder to get a loan. 
Foreclosure and Rights of Redemption
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