Land Use Review

Standards of Review

· Arbitrary and Capricious

· You can see this language in anything – in adjudicative and legislative – but it’s more for legislative decisions

· Legislative decisions are also discretionary 

· It gets a lot of deference

· Substantial Evidence


· Adjudicative

· More focused on the findings – a more searching judicial review as a result

· Legal interpretation 

· In Loftin for example, that’s really what it’s about

· It’s not so much about evidence or authority, but a question of how are we interpreting the code

· Errors of law that the court determines 

· Court may defer to jd’s interpretation of code, but at the end of the day the court is the final decider for what the code means

Euclidean Zoning
General

· Way in which cities and geographical areas are divided up into different classifications

· Fundamental question
· Districts with different zoning – uses 
· Residential, mixed use, industrial commercial, etc.

· Zoning can handle other things

· Height, area 
· Cumulative zoning

· Normally what’s allowed in r1 will be allowed in r2 and both will be allowed in r3, etc.

· Procedure for creating zoning

· General Plan 

· Overall planning – has state law requirements

· Zoning Code

· Supposed to be consistent w/ overall planning

· Created by legislative action at the city councils

· Created thru ordinances 

· Zoning is a legislative decision 

· Normally allowed in the state or municipality’s police power 
· courts will be deferential unless it’s clearly arbitrary and unreasonable, and tethered to public health/safety/welfare
· Arbitrary and capricious review 

· City of Euclid
· Most importantly it set the standard of review – what we still follow 

· Facial challenge – brought by a particular property owner upset about the particular zoning to his property

· An attack on the ordinance itself – as a result hard to win unless arbitrary and unreasonable

· Different from attacking the decision concerning his specific property 

· Compared to as applied challenges – particular property owners appealing specific decisions about specific properties 

· Holding:
· This is allowable under the police powers of the municipality 

· Deferential legal standard – allowed unless arbitrary and unreasonable in relation to public health, safety, morals, or general welfare

Applying Euclidean Zoning
· By Right, Ministerial, Permitted Use

· If you comply with the requirements in the zoning code your permit can’t be denied – that’s ministerial 
· This is what clients like, so you need to do everything you can to be by right, ministerial, and permitted 

· Usually, this is what zoning is as it’s a legislative action 

· Discretionary

· They can say no even if you meet requirements
· In Re Howard
· Example of “by right” permitted use 

· School district suing city over a methadone clinic – they lose and appeal 

· There are interior renovations happening to an existing medical office to accommodate the clinic which was a permitted use 

· If it’s a permitted use and there’s no expansion or change in use, it’s ministerial 

· City has a duty to comply 

· Plain and ordinary use of the words – this has remained a medical offices, it has not changed due to the addition of counseling – thus it is permitted by right and must be granted

Nonconforming Uses

· For the most part you are able to continue for a certain period of time – they have vested rights – you can’t take that away immediately

· Interference w/ property right and investment backed expectations

· Takings 

· Obtaining a Nonconforming Use

· Establish the use actually existed when the new zoning laws became affected

· Show this is vested, and that this would be a taking

· Amortization
· How to end nonconforming uses

· New owner is okay as long as doing exact same thing – right to use the land runs with the land

· But new owner only gets the remaining reasonable amortization period

· Cost and expenses are pro rata satisfied so government decides how long you have to recoup your investment 

· Two practical problems with nonconforming uses that void them:
· 1. Accidental destruction of the use (e.g. by fire) -- depends
· 2. Exceeding the scope of the nonconforming use (repairs ok)
· Means you can’t expand a nonconforming use and make it bigger
· Interim control ordinance
· About to do a study, nervous about gas stations but don’t have final ordinance, so pass a short-term interim control ordinance until we figure out the final 
· Can be as short as 6-9 months but is commonly seen 
Zoning Flexibility Devices

General

· All land is unique, different forces as cities develop that require flexibility so you can see these often
· Standard of review is Arbitrariness 

· That’s where you cross the line – we don’t like arbitrary 

· Discretionary

· Nobody gets these by right

· Findings in the code that govern under what circumstances they’re allowed

· Come in with evidence to prove you can satisfy those findings

· So substantial evidence review 

· Quasi-judicial process to provide due-process for property owner and public

· Then decision maker will exercise discretion to determine if flexibility devices are warranted

Zone Amendments (Plains Grains)

· Amending the zoning to be consistent w/ zoning map and general plan
· Discretionary

· What is an actual zone change amendment

· Amend text (height, area, etc) or map (zones

· Reverse spot zoning 

· Neighbor trying to change a use 
· Legislative in nature – the initial one is legislative so an amendment to an area is normally legislative (but not always)
· If it’s arbitrary, downzoning something (making more strict) or upzoning (uses greater), not careful of surrounding area, or weird findings – you can start to become arbitrary and into spot zoning
· Beware Spot Zoning

· Compared to variances

· Amendments are for arger properties where need to do big changes, variances are for little thing like more parking spaces, 15 ft too close, etc. 

· Plains Grains Case

· Example of spot-zoning test below
· Urquharts sought a zone change from agricultural to heavy industrial for 700 acres to allow for construction and operation of coal-fired powerplant to sell 

· Failed all three parts of the test
· An example when legislative deference was overcome for arbitrary and capricious – too fishy, didn’t make sense 

· There were some electrical facilities allowed through special permit use in the zoning district, but was out of character in the area
· If it’s permissible with a special use permit, it’s not necessary to rezone to accommodate
· 1900 people were against it – would only benefit one land owner

· Upzoning – benefits the property owner

· In contrast to downzone which harms the property owner – you could do something and now can’t

· Spot zoning test

· Island that differs signficantly from prevailing land use in area

· Whether size would be relatively small in terms of number of landowners benefitted

· In nature of special legislation designed to benefit one/few landowners 

· Effect of spot zoning is not automatically invalidation

· If it’s rational, appropriate, and a good reason it can be okay 

· Usually it’s unfair in nature – creating something to benefit just one person

· Hard to win spot zoning cases in CA

· Have to show arbitrary and capricious but that’s difficult

· HYPO:
· Client wants to do zone change to go 75 stories high in DTLA. Current is 25.

· Commercial district = C-Zone

· What do you ask?

· Look at the surrounding area

· Who would be benefitted? Other landowners? Are they similar?

· What are the politics of the city council?

· Managing expectations

· Zone changes are
Variances

· Allowing things and uses that are otherwise not allowed 
· Quasi-adjudicative

· Targeting one property with specific facts, not a broadly applicable rule

· Substantial evidence test in the record

· Notice of hearing required, non-biased decision makers

· Discretionary
· Runs with the land 

· Burden on the requester to provide the facts to show that it’s warranted

· Stringent standard for hardship findings that make it appropriate

· Focus of the variances

· Three requirements to consider (Marshall)
· 1) Unique hardship to property

· Physical features prevent use (significant physical differences) 
· Property can be conformed to zone only at prohibitive expense

· Property has no value for any purpose currently permitted

· Mere economic hardship is not enough 

· 2) No adverse effect upon public health, safety, welfare

· 3) Minimum variance that will afford relief

· Marshall v. City of Philadelphia

· Church is trying to develop into senior living center

· This is sympathetic which is always helpful

Conditional/Special Use Permits

· Area allowed if you can make the findings and the conditions

· Discretionary
· Have to make discretionary findings – must be compatible to other uses and surrounding property
· There will always be factors to consider when exercising discretion

· Adjudicatory

· Every single permit is adjudicatory – applying fats to particular parcels, due process, etc.

· Substantial Evidence

· Has to be actually evidentiary in nature – if it’s supposed by substantial evidence, it’s not artificial and capricious 

· Ex

· Waste treatment plants, alcohol sales

· Difference from variances
· Variances will give you something you are not normally allowed to do, use permits you are allowed to do it but only if certain findings are made

· Uintah Mountain RTC LLC v. Duchesne Count

· Small holder farmers  in UTAH bought 5 adjacent acres of land in a5 zone for agriculture and residential use
· Want to build adolescent treatment center, calling it a group home which is allowed

· Group Homes are allowed through use permits – so not by right, but if you can meet findings 

· Doing something authorized under certain conditions is a Special Use Permit, rather than a variance 

· County denied the application, said constrained by planning rules

· Issue:

· Whether denial was arbitrary and capricious, and if there is substantial evidence to back findings

· Holding:

· Economic viability is not a factor for granting permits

· Can’t speculate about needing future permits

· Same county granted a similar permit to a similar facility to operate at a much larger scale

· Traffic will only be a problem for more than 10 people but this is fine at 10

· No concern for public safety and welfare 
Planned unit developments

· Large multi-use districts with special use, area, and zoning rules
· Multi-acres planned zoning districts with mix of uses is sanction 

· Usually adjudicative but can be legislative if very large in size and gets to the level of policy decision making 

· Done on a case-by-case basis

· Discretionary

· Self-contained community

· Special rules for density, controlling private swellings to public space to commercial
Conditional zoning 
Site Plan (Design) Review

· Use is allowed but city has some discretion to review aesthetics/safety/etc. 

· Purpose
· Provide for safe and attractive development

· Provide for harmonious and aesthetically pleasing development of municipality 

· Include such provisions as will tend to create conditions favorable for health, safety, convenience, and prosperity 

· Addresses idiosyncratic problems that require case by case evaluation 

· Adjudicative
· Standard of review “reasonably related” rather than “a+c”

· A bit less deferential  

· Generally starts with some sort of application for a permit

· When you’re done you get a certificate of occupancy 

· Tension with permitted Uses

· Many disputes arise from tension of permitted uses – such as ministerial builds – and locality’s retention of some discretion 

· Summa Humma Enterprises LLC v. Town of Tilton

· Heavy equipment sales company wants to install a 90ft American flag pole, and apply for a site plan permit 

· It requires lighting at night, exceeds zoning ordinance height limits, noisy in windy conditions, safety concerns from falling, improper advertising

· Allowed up to 50ft, which Plaintiff appeals 

· Holding:

· The site plan review is allowed to approve and restrict at 50ft
· It’s not the board’s burden to prove it’s not safe, but the plaintiff’s to show no issue 

Role of Local Govt.

· Mostly it’s local decision making – planning commission, city councils, etc.

· Home Rule – authority derived from state law which sets a floor and delegates the rest of the power/decision making to locals

· In CA it’s in the Govt. Code 

· Some cities do not have home rule, Charter Cities have own constis and a lot more of their own stuff

· Usually a mix

· As the issue grows can get more regional authority

· State law or even federal, for interference and preemption

· For things like housing and power siting 

Subdivision Tracts and maps

· Smaller than overall city maps

· Looking for consistency, good planning, and infrastructure 

· General

· Subdivisions will be regulated by a code listing what a subdivision must have, 

· If it meets those requirements should grant the decision by the final map 

· Can include architectural design and consistency

· Litigation around the legality of subdivision decisions turns on whether govt was correct to approve or deny it 

· Becoming increasingly difficult and sophisticated because of technical nature of environmental and land use planning 

· Also local politics which can override the application of planning requirements

· System of veneer of rigor that places vast discretion in hand of local govt 
· Findings

· Decisions must be based on findings that are supported by substantial evidence, and communicate reason for denial 

· Adjudicatory/quasi judicial

· If it’s just really huge it can be legislative

· Discretionary 

· After public hearings it must be supported by findings w/ substantial evidence in the record

· Reviewing impacts – traffic, schools, infrastructure

· Ensures consumer protection
· Vesting Tract Map Process
· File it all with city planning and they will tell you everything to you need, put it all together, go thru discretionary approval, then to zoning admin for imposed conditions… when put together it’s a tentative tract map

· That’s an entitlement 

· Have discretionary approval

· Work w/ building and safety and parks and etc.

· Come in for approval those

· Final tract map is ministerial


· If you’ve done everything you said you were going to do, you get it 

· But if something was in the original sketches/map, may be you’re committing 
· Locks in development rules – can’t be changed on you 

· Loftin v. Langsdon

· Developer disagreeing with a city director on whether his community is a subdivision and falls under subdivision regulations
· Argument that Langsdon by having an easement that becomes a street it’s a subdivision, Langsdon said all his improvements to the land were just to make it usable 
· Holding

· The code used the word “required” 

· The improvements were required – streets, water, etc. 

· Standard of manifest Injustice

· Not a manifest injustice to apply subdivision regulations to this – otherwise it’s a huge loophole in fact 

· So it was a sub division, and needed to get subdivision approval

· Blue Ridge Co. v. Town of Pineville

· Petitioner owns 52 acres of R12 (multifamily) for 102 home subdivision
· Appealed to town of Pineville planning board

· Unanimously denied, appealed to town council who hold hearing and found subdivision did not meet requirements of statute, goes to court

· Traffic and overcrowding schools 
· TC finds petitioner did comply with object of statute and denial was based on subjective requirements – reversed town council’s denial

· Goes to CoA

· Standard of Review

· If petitioner appeals on basis of error of law CoA will look de novo, but if alleges it’s a+c then the courd will review the record to see if supported by substantial error
· Holding:

· School crowding

· It was already over capacity, so subdivision isn’t creating the concern
· No evidence for the impact on schools – which ordinance doesn’t require

· Town cannot deny based on something not expressly stated in the ordinance

· Remanded to town

· Traffic

· Court says this is not supported in the record – 30% increase on lake view drive being called significant by one expert doesn’t mean much 

· No mathematical studies – just personal knowledge – which isn’t creating a record 

· Remedy

· Remanded for further – says the statute requires adequate criteria which was not provided 
· Burrell v. Lake County Planning Commission

· Second lawsuit – first one the county denied the subdivision but didn’t make any findings, second lawsuit about a second denial now reviewing findings for substantial evidence
· Reasonably sound basis of evidentiary support is the standard

· Not about technical credibility of evidence, it’s determining whether evidence taken as a whole provides a reasonable evidentiary basis to form a decision based on 
Vesting

· Question of when does someone have that right – when do the vested rights attached
· When are you far enough along w/ a project that the govt can’t change rules and if they do they have to pay you as a taking or give you a nonconforming use

· You are building the project you applied for, or are entitled to 

· CA Rule/Avco Rule
· Very not developer friendly

· Only occurs after you’ve spent substantial money and you have substantial shovels in the ground

· Govt can’t change the rules after that 

· One small permit doesn’t mean you have rights to all permits

· This is a vested right to build after permits

· Legal Standards

· Zoning/equitable estoppel

· Balancing test

· Time of application test

· Substantial change in position test

· California rule (see above)

· Board of Supervisors of Prince George v. McQueen

· McQueen submits plan in early May, meet May 23rd expecting to receive a letter of approval w/n days, compliance letter came June 19th
· Said you met standards for ordinance, which is eventually repealed, but you stil need site plan review land disturbance permit 

· McQueen argues the letter counts as a vested right

· Holding
· Didn’t submit the plot plan, and the city had no commitment to the project- had to do site plan review and land disturbance, and one permit doesn’t create vesting 

Rule Freezes

· Streamlining rule – want to make sure rules you started wit his what you’ll be processed under and decided on
· Apply to certain tentative tract map and development decisions, and now certain housing projects

· Difference from vesting

· You’re still in the permitting process but the rules can’t be changed on you
· Still need to get permits in order to vest but we can’t change the rules regarding those permits in the meantime from what they were at the initial application 
Deemed Approvals/Permit Streamlining
· Really strict timelines for the city to determine if app complete, have a hearing, finish process, etc.

· If city blows these deadlines, the projects can be deemed approved 
· But does not entitle you to proceed without permits 

· Not exempted from other land use requirements or zoning variances – look at what the statute guarantees 

· Can result in projects that have adverse impacts or require infrastructure beyond what the locality can supply 

· Gaughen LLC v. Borough Council of Borough of Mechanicsburg
· Submitted plan Nov 26, 2008 trying to develop apartment complex

· SALDO Ordinance – streamlining legislation

· Application is not considered filed unless it conforms in every respect of the ordinance

· The City has 90 days to act, and if they don’t  it constitutes automatic approval 
· 2009 the city brought up issues with the development, but never gave an approval or denial

· 90 Day Period ends February 24

· February 25 the developer engineer signed an extension for June 10, and June 9 city denie

· Holding:

· The compliance issue was with administrative filing requirements, nothing substantive

· The purpose of filing requirements is to ensure municipality has the material it needs, not to prevent the filing of plans

· It was treated as filed the whole time 

· Ultimately the developer completed an application, the city had 90 days to rule on it, and they didn’t
· Timeline was already blown so the developer couldn’t then waive it 
Chronologically all three together
· Rule Freeze

· As being processed you get these deemed approvals

· After you have approval and have started building – Vesting 

· A couple special types of tentative tract maps that can give you some vesting rights if approved

· Developers like all of these things
Infrastructure

Tax Increment Financing
· Finance economically depressed areas w/o causing additional burden to local tax payers
· District issues bonds to finance projects, and the bonds are payabale from the revenues in sales tax increased from redevelopment 
· If a project generates low amounts and some payments cannot be made you can designate who pays
· Criticisms
· Often wasted on projects that fail to achieve public goals
· Enriches special interests
· Confers unreasonable subsidies on developers that could go to other thigns
· Gonzales Case
· Public entities agree to issue public interest revenue bonds to fund ertail center
· Not to exceed 50 million purchased by Cabelas (making the sports center) and Carlisle 

· Secure by 1.5% of state sales anduse tax

· Using sales tax from the development to pay off bonds used to bill it
· Max out at 10.5 mil

· Accused of it really being a gift to the developers

· Issue:

· Whether TIF issuing law and issuing of bonds to private developer were unconstitutional 

· Holding:

· This wasn’t the kind of gratuitous gift that legislature meant to prohibit thru consti provision 
· Bonds aren’t secured by full faith and credit of state-  there are real obligations undertaken by the private developers

· Assurances they would source materials w/n city, hire locally, no recourse against state, managing museum – that’s consideration

· Rational basis standard

· TIF was enac to promote economic development

· Serving public and privat eitnerest still can serve a legitimate government interest 

Exactions v. assessments
· Permit conditions that developer needs to build or pay

· If city imposed this upon developer, it must have rational relationship to projects impacts
· Like Nolan and dollan – can’t make developers pay for crazy things that have nothing to do with their project
· CA Mitigation Fee
· Exactions are part of a development application – what government makes you pay or do to get subdivision/planned development
· Consistent with takings law there must be a reasonable relationship
· If not it’s invalid
· Typically for a development there’s a “linkage fee” – linkage between project and impact on comunitt 
· Special Assessments
· Things are already built and now it’s going to the property owners and telling them to pay for it

· A Special assessment

· What’s different from exactions?

· Paying for a specific thing and placing the burden on those most directly benefited 

· Can aggravate real property taxes on homeowners of modest means

· Developers prefer this which can be passed on to homeowners 
· Bond Payments

· Can be paid off over time by assessments on tax rolls over homeowners 
· Strauss
· 137 homes built on two separate subdivision projects. At the time did not have easy access to sewer lines, and were built connected to sceptic tanks that failed
· Municipality says can’t repair that, but now we can connect you to the sewer lines

· Levied a special assessment on this action – increased value of homes so property taxes are now higher 
· Owners said it violated EPC, SCOTUS applied rational basis test

· Plaintiffs must overcome burden of presumed constitutionality 

· Holding:

· Given the nature of the case it was reasonable, and not arbitrary and capricious 

· Other residents had paid for access to sewers 
· Now getting same benefits to pay

· Can’t raise taxes over an entire area to pay for benefits for some home owners 


· Not fiscally responsible
Business Improvement Districts
· Kind of like a special assessment district

· Private nonprofit board will collect tax from businesses in area as authorized by state or local law, and use it to finance like, cleaner streets, security, trashcans, etc.

· Does require a vote of local people to tax themselves

· Can affect adjacent communities without participation and prioritize wealth neighborhoods

Tax Abatement and Enterprise Zones
· Approach to municipal financing where municipalities reduce or forego taxes
· Hotels for example normally have a transient tax but cities will reduce it

· Enterprise Zones

· Municipality adopts program of deep deregulation of businesses with goal of stimulating economic activity 
Financing scheme
· Tax credits for low income development

·  must have rational relationship” and fees must have “reasonable relationship,” usually established by studies
Planning

General Plan

· Sets forth in rational basis how our cities will be planned based on information/experts that’s in a transparent document, based on standard zoning or planning act

· Most cities have relatively similar planning concepts 

· Consistency Requirement 
· Internal consistency:

· In theory then your city has to be based on this plan and zoning decisions have to be consistent with general plan

· Loose or strict? 

· Strict can create more spot planning to get around the requirements 

· Vertical Consistency

· Maps and text and all different types of zoning underneath it
· Horizontal Consistency

· Plan document, general plan, elements should all make sense with each other 

· So each document should be consistent 
· Theory that you’ve undertaken a process and made choices, the integrity of the planning process should ensure the rationality of the subsequent zoning process
· Legislative decision 

· Policy, general in nature and no site-specific

· Discretionary, not ministerial 

· Wolf v. City of Ely

· City of Ely enacted 1976 ordinance that told zoning and planning committee to conduct a study for a comprehensive plan, and once adopted would submit a copy to the city council to approve the final version
· The City Council was never presented with the plan – different maps were presented 
· City adopted a disputed zoning ordinance that gave 3 adjacent parcels belonging to Wolf three different uses

· Ps sue to invalidate the zoning ordinance – a facial challenge, not as applied
· Arbitrary and Capricious review

· Argue not in conjunction with comprehensive plan, but done ad hoc with no substantial evidence 
· Issues

· Whether the city required a  written comprehensive plan separate from their zoning ordinance 
· If no written general plan was required, was the city ordinance in compliance?

· Holding:

· Court says they don’t need a separate written plan – nothing was required in the initial ordinance, and the intent was just to make sure there was rational, evidence based planning
· So, as long as the municipality gives full consideration, it’s in accordance with comprehensive plan

· FYI you do need one per CA law 

· It’s about what the statute requires

· However, here the zoning ordinance was not an integrated product of a rational planning process 
· Conflicting prohibitions and requirements in the zoning ordinance with the plan 

· Did a copy/paste job using model ordinances 
· The zoning code was not rational, and as such could not be following a comprehensive plan, so it is invalid 
· Twain Harte Homeworkers v. County of Tuolomne
· Horizontal and Vertical Consistency – the plan itself doesn’t make sense – it’s not horizontally consistent 

· CA has planning and zoning law that requires each county’s board of supes has to adopt a general plan that contains 9 main elements
· This includes land use element – distribution, uses, density, intensity
· Tuolomne County creates a general plan
· Minimum lot sizes, but no listed requirements for open space, parks, industrial

· TH Homeowners argue this is inconsistent with land use element of the state law
· Issue: 

· Is the Tuolomne County general plan’s land use element consistent with the requirements of the state’s general plan?

· Holding:

· It didn’t satisfy the land use element because it didn’t give the # of people for density, or building integrity, or transportation 
· Reversed and overturned and sent back 

· Standard of review: reasonableness 

Specific Plans

· For smaller geographic areas – little more flexible and tailored than for the entire city 

· Private right of action to sue usually involved
· Vertical Consistency

· Has to be consistent from the state to the municipality and below 

· Cornfield Arroyo Seco Specific Plan

· Have to show it’s a good plan and consistent with the general plan 

· Determine this by the zoning rules

Consistency Requirements
· How consistent does it have to be?

· Cal. Rule -- Save Our Heritage – some conflicts ok so long as project as a whole unless conflict is “fundamental” Families Unafraid
· Shall or should?

· Shall is much stricter more conflict

· Should is more wishy washy can find flexibility

· If you got things that are inconsistent when do rezoning decisions have to be made
· Usually deferential to govt decisions on when and how to interpret what is consistent with the plans

· Just because a zone change request complies with consistent plan does not mean must be granted
· Can be a reasonable denial when denial is otherwise backed by policies 

· Haines v. City of Phoenix (Vertical consistence)
· Adjudicatory 

· Jan 1 1974 AZ’s urban management act required long range general plans for cities and specific plans, must be consistent with general plan
· 2 plans – phoenix plan from 2000 and interim 1985 plan
· Phoenix granted height waiver to office building which was zoned to have a 250 foot high building

· Haines filed action say that action is inconsistent with general and specific plans

· Issue:

· Whether the missing elements of this specific statute negate the implemented plans

· Or if they’re irrelevant and establish only that the plans are incomplete

· Whether the amendment to increase height is consistent
· Holding:

· Plans are presently incomplete, but they are general and specific plans 

· So they are not satisfactory in completeness, but they are plans according to the statuory definition, so can’t penalize for not having plans

· Consistency is defined as basic harmony

· Normally the judicial review is rational basis, but court said that standard been provided in statute that’s different and court won’t substitute own opinion for that

· The increased height is commercially beneficial, the open spaces by saving land for a taller single building are good, the height requirements were only stated in precatory language (shall v. should)
· It’s in basic harmony – consistent with everything but height is fine 

· Some conflicts are okay as long as overall matching, the problem is a fundamental difference

· Save our Heritage Org. v. City of San Diego
· CA trying to restrict access by building a specific access bridge – wanted to lessen automobile accent
· Just because the bridge violated some policies the project as a whole can still be consistent with policies, programs, and general intention of the plan
· Families Unafraid

· Here it uses “shall” and the facts are going against specifically what the plan is about – the project is fundamentally inconsistent with the plan and doesn’t work 
· Avenida San Juan (Internal and horizontal consistency, singling out)

· Where certain decisions are made particularly downzoning if wildly inconsistent w/ surrounding zoning and the justification in general plan – that’s where you can get into singling out, arbitrary and capricious situation 

· 1980 the Avenida san juan partnership purchased a 2.85 acre lot – at that time zoning regs allowed 6 dwellings per acre, and owner wanted to make 4
· City approved a plan to subdivide in 4 lots – found no geological obstacles so could be developed w/o danger

· After a landslide, nearby neighbors petitioned to make the land open space 

· 1993 city amended general plan to create a residential zone – permitted 1 dwelling per 20 acres 

· General plan said purpose was to preserve open space for canyon safety

· Owners resubmitted plan, and city denied 
· Owners applied for general plan amendment, zone change, etc. 

· Issue:

· Does the zoning count as illegal spot zoning if inconsistent with general plan?

· Holding:

· Spot zoning occurs if small area of land is downsized and lacks a legitimate justification

· Here, the amendments that the intent of the plan was to protect the canyon – this property is not a canyon, it’s a slope, and none of the adjacent properties were downside

· This zoning change doesn’t make sense – it isn’t rationally related to the general plan– so impermissible spot zoning 
· Also was in bad faith – there could’ve been mitigation efforts 

· Rational basis review

· Statute of Limitations

· Facial challenge needed to happen in 1996, but the law was applied 11 years later in 2007, so the lawsuit was a facial challenge to that application specifically 

·  Remedy for Plan inconsistency or where project inconsistent with plan

· Usually courts will force you to make consistent
· Also often have to reconsider and grant the applications affected 
· Injunctive relief is a balance of the harms v. likelihood of success 
Summary of Plans 

· Making plans effective and worthwhile

· Wolf

· Specific plans

· Smaller geographically tailored

· Horizontal and vertical plan consistency

· Twaine harte = horizontal plan itself wasn’t consistency

· Vertical consistency

· Consistenct with higher

· Particular projects

· Generally deferential and loose unless fundamental 

· Should v. shall 

· Haines

· Singling out a project the government can lose if really not making sense and not consistent vertically – ac – Avenida san juan

· Remedy for inconsistenc

· Immediately invalid and goes back to whatever it was before

Litigation

Legislative

· Zoning is usually legislative but small scale may be adjudicative 

· CA says it’s just a legislative process and due process doesn’t apply 

Adjudicative

· Determination of rights and duties of specific individuals on basis of application of current legal standards conduct for resolving legal interest in question 

· Enhanced procedural protections 

· Opportunity to be heard, opportunity to rebut evidence, no ex parte evidence, record with adequate findings 

· Procedural due process challenges 

· Fair hearings and timing

· Fair hearings = open meetings for everyone (this also applies to adjudicative actually you basically can’t make land use decisions in private w/ certain exceptions)
· These create a record 
· Can’t rely on comments made after the hearing closes

· That’s considering evidence you shouldn’t

· Potential problems

· Limiting public comments

· Not publishing documents on time

· Messing up public notice 

· Public Meeting Acts

· CA has Open Meeting Act – Ralph Brown Act 

· Basically everything has to be public and on the record

· Electronic Meetings 


· Can’t have serial meetings that create one big meeting, don’t have 3/5 people going to dinner and talking about the variance, don’t be email and texting outside of meetings

· Ex-Parte Contacts

· Can’t meet with people outside the process – they’re supposed to be impartial

· Have to have cross examining in the admin process

· Decision makers can’t learn things on the side for adjudicative issues

· Council member should

· Cheyenne Newspapers Inc. v. Building Board of Appeals

· Sunshine law public meeting transparency case
· Appeal by Cheyenne News for summary judgment granted by the District Court stating board did not violate the public meetings act

· Denied demotional application, newspaper appealed, there was a meeting, and then the board met in private

· Had a public meeting after and voted to deny again 

· Issue:

· Are quasi-judicial decisions subject to public meetings act

· Did the board take any action that must be considered null and void by meeting in private and voting in public

· Holding:

· A meeting did take place in private under the statute, and the board is a governing body 
· But the action itself took place at the public meeting, so it’s fine 

· Dissent

· They obviously made the deliberation in private and finalized it in public

· Villages, LLC v. Enfield Planning and Zoning Commission

· May 21 2009 villages filed two applications – one for special use permit, and another for open space subdivision of 38 houses
· Discretionary permits

· Denied 

· Villages said there was bias and ex parte communications from a member named Laurie Longhi who voted to deny

· Friend of village’s owner who was married to mayor, Longhi was biased against the mayor 

· Longhi had also engaged in ex parte communications about this 

· Also that Commission had denied Longhi’s application and Longhi was upset the mayor didn’t help push it through so revenge

· Court holds

· Found in record Longhi dominated meetings with negative and egregious bias and impact

· This was not initially brought up, so waived – issue wasn’t exhausted

· However, the “srevenge” information because happened before the waiver
· This ex parte communication raises assumption of prejudice and that was not rebutted so village wins

· Albuquerque

· Zone changes in this circumstsance was quasi-judicial, and the city failed to provide due process requirements or make findings re community change or character
· Substantial evidence (findings) 
· Such relevant evidence as reasonable minds might accept to support a conclusion

· More than a mere scintilla of evidence

· This is a very loose standard of review – very deferential to government 

· If evidence is mixed, the court will uphold the decision 
· Topanga Ass’n for a Scenic Community v. County of LA
· Findings must be based on facts in the record, and must bridge the analytic gap between evidence to decision 

· show the analytic route agency traveled from evidence to action

· Evidence in the record

· Permit app, environmental docs, planning docs, transcripts of hearing, all other info relied upon by city council making its decision

· Bears responsibility of securing and filing record w/ court

· Can’t receive consideration of record where hasn’t timely filed and prepared administrative record

· Case thereor must be shaped once record closes 

· Minute they make their decision the record closes
Defenses to land use challenges

· Standing

· Federal Elements

· Injury in fact/beneficial interest 

· Property values, noise, traffic impacts, dust, odors, sewer capacity, taking down a tree, putting a show on property, knocking down a building you care about

· Can lead to issues of nimbyism

· Fairly traceable 

· Redressability 
· Organizations have standing so long as members have standing 

· You have got to show up to the meeting to have standing 

· Exhaustion 
· Exhaustion of remedies

· Extremely key concept – if you do not exhaust you can’t go forward 

· Go through all appeals – zoning admin, planning commission, city councils

· Forms, deadlines, fees important 
· Exhaustion of Issues
· You cannot bring new evidence in court - if you do you get thrown out of court

· Govt needs the chance to respond to objections and the court needs to be able to review the record

· No new witnesses, no new testimony, no new documents unless you REALLY could not have known at the time 

· The Record

· Everything in the files form the board

· Documents and transcripts and facts

· There aren’t live witnesses in land use cases

· not be relying on a bunch of extra info not in the record

· Get around it with disclosure

· Statute of limitations 

· You have a very short time to sue for land use cases
· Clear legislative intent to establish short period to give govt zoning decisions certainty to take effect quickly and property owners confidence to proceed with projects

· Validity of decisions determined as expeditiously as possible

· Necessary because any delay is ultimately reflected ininncreased costs to the public

· Permit no exception 

· Ching v. SF Board
· Ching files suit 13 months after CUP approved after admin appealed and after conversion of residential to hotel had already been constructed

· There was a 90 day limitation period for any action or proceeding to attack review set aside voide or null an issue or matter
· Ching argued 4 year SOL should’ve applied under political reform act but the Court said no

· Anti-SLAPP

· Avoiding chilling of right to object to projects 
· 1 meritless suits brought to chill speech
and petitioning rights (ie, a citizen vs. develop. project)
( Anti-SLAPP special motion to dismiss – Mass § c231 59H
plus costs and legal fees

· Can get attorenys fees back 

· There is an anti-slapp statute that allows for this usually

· Plante v. Wylie

· Plantes wanted to build residential subdivision but learned neighbors might own the land they bought, and a conservation trust got involved – dispute 
· Lawyer for trust Wylie sends settlement offer ignored

· Plantes begin building on disputed land and W files for injunction

· Plantes filed slapp against the lawyer wylie, and wylie filed anti-slapp statute

· Lawyers for parties must be able to take advantage of this, or else no one can find a lawyer

· Court holds

· To prevail in anti-slapp you ned

· 1) action based on defendants activities

· 2) reasonable basis for defendant to prevail 

· It’s a meritless suit brought to chill free speech and petitioning rights 

· Role of Federal Courts in Land Use

· Cenergy

· Standard of review for a federal case is “shock the conscience” or be “egregious , arbitray and caprious” action by govt land use authority to be a violat ion of civil rights
· Here the developer did not follow local procedures and did not sue in state court to exhaust its administrative procedures so no go

Remedy for Violations

· Build at your own risk

· La Mirada

· A condition of the permits to build the apartment building was to keep the historical façade. The façade was destroyed. La Mirada filed suit and while that was happening, the developer continued to build – building at own risk.
· Remedy:

· Let the building sit there w/o COO until the permit issues were fixed
· Voided all permits and licenses -restart process to get COO

· Also note that while city’s interpretation of own municipal code is entitled to great weight, when law is reviewed de novo court will not follow if clearly erroneous
· Potentially can knock down buildings as well but that’s p rare

· Awarding Attorney Fees

· Save Open Space

· If you’re protecting important public rights you can get attorneys fees back 

· Elements

· (1) a successful party in any action
(2) that resulted in the enforcement of an important public interest right
(3) a significant benefit has been conferred on the general public
(4) private enforcement is necessary because no public entity or official pursued
enforcement or litigation
(5) the financial burden of private enforcement makes a fee award appropriate
(6) in the interests of justice the fees should not be paid out of recovery, if any.
Amount of Fees: “Lodestar” = reasonable hourly rate x hours

Takings

· Article 5 of us consti and also within state law constis
· Taking of private property for public use w/o just compensation

· If something’s vested you can’t stop w/o just compensation or changing the rules

· Elements

· Taking (physical use or restriction)

· Private property

· For public use (Kelo)

· Without just compensation

· Eminent Domain/Inverse Condemnation

· Fundamental thing a government can do 

· Kelo

· City of New London is under economic distress, high unemployment, and low population
· State and local officials decided to implement local revitalization plans

· Authorized 5mil dollars to tempt Pfizer to build facility – also need property

· P refuses to sell property and alleges taking

· Is this for a public purpose if it’s ultimately going to Pfizer?

· Yes 
· Local legislatures are given quite a bit of deference in determining public purpose 

· Dissents argue there should be greater circumstances and more direct public benefit

Regulatory Taking

· Regulation that affects the property – not necessarily a condition or permit thing – a broader regulation applying to everyone

· Penn Coal v. Mahon

· You can have a regulatory rule/law that regulates property and it can go too far and be a taking

· Penn Central Case

· Regulatory takings are not easy to determine – fact specific, ad hoc

· NY enacted a landmark preservation law

· 1) Certain buildings are designated as landmarks, and 2) need prior approval from commission before making any significant alterations

· Penn Central designated landmark – no allowed to sell rights above the building to developer 

· Issue: 

· Does not allowing building on top of Penn Central turn into 5th amendment taking?
· Penn Central Factors

· Economic Impact of Regulation

· Have to say there is NOTHING you can do with it of value – you cannot make money
· Regulation interference w/ reasonable investment backed expectations

· Over the bounds of a reasonable regulation 

· Character of government actions 

· Is it unusual? Targeted? Does it get rid of the whole thing?
· Parcel as a whole 

· What the regulation is doing to all the value of the entire parcel – property rights are considered a bundle of sticks so losing a couple sticks can be okay and not a taking 

· Holding

· This is just the air rights – the whole property is still useable 

· The regulations don’t interfere with reasonable investment backed expectations – can still work as a train station as expected
· Not a strange or targeted government action

· Law still provides for TDRs
· Allow them to transfer right they felt were affected to another property

· Rehnquist Disseent

· Think it’s downzoning and TDRs aren’t just compensation

· Landgate case

· Permitting delay is not a taking – government may make mistakes

· CCC denied access to permits initially because of aesthetic purposes and refusing to change the lot line 
· Grading was too high – would be seen from Escondido trail 

· But then it was remanded to commission who had some conditions – eventually it was approved two years later

· Claims that the project lost two years of economic use 

· Holding

· Commission having jurisdiction was an erroneous mistake – that’s not a taking, and the government had a legitimate concern which is an ordinary risk by a developer 

· Essentially, this is a normal delay – fluctuations in value during the process of a govt decision making, absent extraordinary delay, are incidents of ownership 
· Newsom Case

· Are covid restrictions a taken?

· Economic Impact

· Needs to be an 85% loss at least and that is not happening here 

· Regulation interference w/ reasonable investment backed expectations

· This is a highly regulated industry – that should have anticipated the regulation

· Character of govt reg

· This is benefiting the common good rather than invading private property 

· Parcel as a whole

· They’re still technically open 

· No taking 

Physical Occupation Takings

· Brightline per se categorical test

· Government is taking physically a piece of your property no matter how small it’s a taking and they have to pay for it 
· Loretto

· Government required installation of cable boxes to allow tenants access to cable TV

· Can be regulatory but it’s the physical nature at issue here

· Held even something so small was a per se physical taking

· Constitutional protections are not dependent on the size of the intrusion

· Things like rent control or discrimination regulation are NOT takings 
· Nor is building codes, mail boxes, smoke detectors being required  

Total deprivation regulatory taking

· If you take ALL economic use then it’s analogous to a physical taking and it’s basically a per se taking

· Pretty rare that government will take away ALL ECONOMIC USE of a property
· Total Deprivation

· If all you have is one type of right, and that right is taken away, more likely to be a taking 

· You cannot have a taking if you never had the right to begin with 

· Lucas Case

· 1977 Coastal zone management act enacted, 1986 Lucas paid for 2 residental lots, 1988 act was amended to included his beach front 
· This is a per se taking – he can literally do nothing with the property

· Police power regulations are allowed, but if that takes ALL value from land it might cross the line into a taking 

· You expect to have limits on property – that doesn’t make it a taking – but the inability to do anything with the property is the problem 

· Oil Drilling  ban

· If your rights are subterranean and they prevent oil drilling what do you have? Can give It nonconforming status to avoid lucas and amortize the losse
· They had a vested right to continue, had the permit, invested money
· Amortization period must be a reasonable amount of time 

Exactions/Permit conditions

· When there’s requirements to pay or do something to get a permit

· In the permit process government has the ability to deny discretionary permits and it’s not a taking

· There are many legitimate reasons to deny or approve w/ conditions that are constitutional 

· Nollan

· Essential Nexus case
· Seeking a permit, condition was granted an easement along the beach

· Easement along the beach had nothing to do with the fact that people can’t see the beach from the road – not a reasonable relationship, so not a legitimate state interest 

· Exactions are okay as long as they substantially advance a legitimate state interest and doesn’t deny economic value

· Protecting congestion on public beaches, allowing beach to be seen, preventing psychological barrier for beach 

· If you’re going to deny or permit a development based on a condition or requirement that has nothing to do w/ impacts of property that’s not rational – if no nexus you are crossing the line

· So must have an essential nexus between the condition and the state interest

· Dolan

· Rough proportionality test – condition must be roughly proportionate to the impact
· Dollan wanted to expand commercial property 
· City of Tigard required them to dedicate a portion of their property to a bike path (purpose of promoting bike usage) and part to a floodplane (help flooding) 
· Nexus – there is technically an essential nexus BUT

· Rough proportionality of the conditions is required 
· The findings for the floodplane didn’t make sense – a public vs. private greenway is unnecessary
· No showing that this would really help promote the bicycle problem, or that it needed to be here and this big
· Quantification needed re traffic nexus 

· It’s basically fact specific 

· Koontz

· Can be a taking even when the permit is denied – so doesn’t matter that they didn’t take anything from them ultimately 
· Denial because of not meeting conditions so unreasonable and crosses line of nexus and proportionality test so developer can’t build project and get permit – there’s injury there

· Koontz had been asked to give up an easement and pay 150k 

· Can just be about a payment of money doesn’t have to be physical 
· In general these cases go into federal court 

· But normally you may have to go to state court first especially if it’s a local issue

· Also federal courts can ultimately abstain 

· Gearing
· Pullman doctrine: allows states to refrain from deciding sensitive federal issues
· Gearings want to build housing so send letter saying pursuant to senate bill 330 to increase affordable housing in state and prohibit from rejecting proposals unless find adverse impact of public health or safety
·  Said gearings can defend eminent domain action in state court w/o challenging constitutionality of land use plan and recover fair market value of property then do regulatory claim in federal court and recover damages for that
· Look at slide 36 of the review thing for a list of all the takings stuff 

1st amendment Speech

· Billboards or religious worship cases – signs and things on property 

· How big are they, can they be electronic, are they a visual blight? Offsite v. on?
· RLUIPA

· Protection for places of worship 
· Limits that substantially burden practice of religious must have compelling reasons, and the least restrictive or burdensome of the uses

14th Amendment
Substantial Due Process

· Have to shock the conscious or really pick on someone in a class of one – otherwise very difficult to win

· But from these foundations comes like everything that we have learned 

· United Artist

· Two developers are racing to get their plans approved to build a movie theatre
· Goodmans submitted in 1997, paid impact fee and w/n 3 months get to final approval process

· UA submitted a year earlier, did not fulfil the road improvement  condition, and city asked for 100k annually, and when denied that they got denied
· Holding
Court applies shock the conscious standard

· This is very hard to prove and deferential to govt but the plaintiff won here 

Equal Protection

· Also shock the conscious or no rational basis standard

· Big loser in land use cases

· Willowbrook

· Respondent and husband wanted to connect property to water supply in Willowbrook, applied and village conditioned it on a 33ft easement thru the Respondent’s property although neighbors only gave 15 ft 

· R says this was motivated by ill will because of a prior law suit

· Must be motivated by spiteful effort not connected to legit state interest and be part of a class of one (treated different from similarly situated w/ no rational reason)

Regional, State, Federal Regulation

· Increasingly state and federal regulations are coming into conflict with local autonomy 
· Everyone acting in their own interests creates sprawl and environmental issues

· Environmental controls, housing, transportation

· We’re getting too many new housing projects that require too much traffic and go into green natural areas – should focus more on smart growth and revitalizing urban areas

· Incentivize transit-oriented development to revitalize urban core
· California Coastal Act, Air Quality regulations, metro, etc.

· Concord Street v. Campsen

· What’s the code, what’s the findings?
· C applied for building permit for restaurant in critical waters. Part of a joint effort with the local city and tour management company
· (State) Coastal Commission regulation said non-necessary buildings are not allowed in those areas 

· 3200 square feet area in mudflat included on final plan which might impact organisms 

· Three Factor Test for being allowed in those areas 
· No significant environmental issue

· Conflicting evidence

· Overriding public Need

· Only restaurant says govt but locality argues it was a critical part of the project – food, jobs, visitors 
· No feasible alternatives

· C brought experts who said there are no alternatives
· Court said in light of this there was substantial evidence that it was a necessary building and should be allowed 
Governments in Conflict
· Albuquerque v. State of New Mexico Municipal Boundary Commission 

· West Tijeras Canyon Ltd is a landowner who wants to be annexed by Albuquerque to gain access to water and services 

· Ciity is opposed to this – says they don’t have the resources, and the city council votes to deny it 
· Lower court reverses, goes to CoA

· Holding

· Two requirements for proposed area to be annexed
· Contiguous to City

· May be provided w/ municipal services by municipality 

· May is different than can – it’s not required
· Planning authority needs to give deference to city’s opinion, and can’t look beyond statutory requirements 

· Should only overrule if city is unreasonable and this wasn’t 

· Zoning sovereignty

· City of Everett v. Snohomish County
· City of Everett owns and operates a sewage treatment plant on the Snohomish river 

· violated discharge permit into the river and EPA requires them to stop and submit a new plan 
· City moved sludge to an unincorporated area out of the city 
· Were require to get a conditional use permit and it was denied

· Issue:

· Are the land use activities of the city immune from the zoning regulations of the county? City wanted  CUP

· Holding:

· Court discussed four traditional tests

· Superior Sovereignty

· Higher in hierarchy prevails

· Govt propriety

· Sub unit of govt deemed immune when performs govt functions but subject when acts in a proprietary capacity

· Has caused different conclusions on similar facts

· Eminent domain

· If u have ed then automatically immune

· But can be used as a bludgeon to get around regulations 

· Balancing of interests

· Courts are often dissatisfied – very vague tests so can come to inconsistent conclusions, ahrder to predict

· Did not use all of these – have issues

· Own Test – Legislative Intent

· City loses – must comply with county code, because basically there’s no intent for city to have own power

· There was a hearing examiner here

· Review applications and make findings based on them but here it seems like they made the decision and then there was an appeal process

· This was another issue of law case, not a question of substantial evidence
Federal preemption

· Telecom, aviation, rail 

Alternative Devices

· Popular decision making/ballot box planning

· Initiatives and referenda 
· Narrow, legislative in nature

· Must be consistent with overall planning scheme and general planning

· Can’t use this for an adjudicative decision 

· Criticism that it’s a planning failure and too political 

· Griswold v. City of Homer

· 2003 Fred Myer wants to build 95k ft store in Homer, Alask
· City does review of zoning ordinances to see about alteration of store plans, bring in regional planning commission – do whole hearing and evidence thing

· The city pass an ordinance that set limits at 45k

· Citizens pass the initiative at the same time that increases the limits to 55k ft and then next the city adopted that
· Issue

· Challenged saying shouldn’t use the initiative process to change zoning code when can only pass changes that work w/ comprehension pass
· Holding:

· No – you can’t exercise power greater than the city’s to legislate

· City spent more than two years considering this and people could’ve participated I nthat process – can’t pass an initiative to step around that
· Private Land Use Model
· CCRs and Easements
· Common law land use – property type of concept

· Contract that runs w/ the land that governs how the neighbors interact with each other 

· Design, access, noise

· Usually gotta pay some sort of fee to enforce all of this 

· Can come down to contract interpretation

· Nuisance

· Easements

· Affirmative right to enter on right of other or negative prohibiting use of land in a certain way

· Covenant

· Runs with the land, restrictive
· Turudic

· The Cougar Case
· Issue:
· Given that the trial court found that the cougars wer enot a nuisance, is it permissible residential use w/n meaning of CCR

· Holding:

· Yes – the cougars are family pets which are allowed as part of a residential use, and it’s not a nuisance, and the Ts took considerable efforts to eliminate potential risks which were found to be highly effective
· All the HOA can do is amend the CCRs for future cases 

Negotiation and Bargaining

· Development agreements and Community betterment agreements

· Almost always has to go to the city council

· Possible benefits

· Park fees, school fees, etc. 

· In return the developer gets rule freeze and vestiong

· Sprenger

· Determining what rights were present in the development agreement – contract interpretation 

· Issue

· Whether development agreement constitutes an agreement for permanent zoning

· And whether the rezoning action is not in substantial compliance with master plan required by original agreement

· Court holds

· This can proceed in compliance w/ master plan even changed to limited business zone

· Development agreement did not constitute an agreement for permanent zoning so allowed for the downzing 

· Provided only that city would take action to develop property w/ master plan and this does not require a freeze of parcel’s existing zone classification 

· Allowed for convenient sopping locations and commercial establishments 

· If they had said no commercial it might’
· Community benefit agreements

· Agreements between developer and city

· Often involves contractors, unions, community representatives

· Nonprofits, community groups, coalitions and developer or city 

· For local hire, for donations to non profits, bus routes or parks

Practical Land Use Tips and dispute resolution

· This is a good thing to know for the exam – include it in your outline

Environmental Protection/Climate
Brownfield Cleanup and Redevelopment

· Very heavy on experts and lawyers 

· Important that there be due diligence, that there be investigation and can show interaction w/ the regulatory agencies to make sure that you reduce risk 
· Not taking shortcuts, protecting public health, can actually be done

· Two sides to this coin 

· The key is cleanup and the liability for cleaning it up 
· Do not have liability if meet certain requirements, and innocent landowners may avoid liability if conducted due diligence and have no reason to know neighbor contaminated groundwater
CEQA

· Review of environment impacts of government actions 

· Any kind of discretionary government approval for itself or private party, there must be public disclosure of project, analysis of environmental impact, and substantive requirements to mitigate where feasible
· Includes tribal and cultural resources, greenhouse gas (CBE), wildfire impacts, 
· Three Steps

· Is it a ceqa project or is it exempt?

· If it’s ministerial it’s exempt

· But it applies to a LOT of things

· Initial study of 15-20 impact areas

· Traffic, gg emissions, air quality, cultural historica, water, noise etc.
· If you do all these and you can say not gonna be a fair argument of significant impacts you’re good

· Mitigated negative declaration 

· Need experts to say so

· Environmental Impact Report (EIR)

· Takes 18 months and can cost 100k to 1 mil
· Study all impact areas and impose feasible mitigation for significant impacts at reasonable cost 

· Also have to study alternatives to the project

· Publish this pursuant to process requirements, allow public comment for 45 days and respond to comments in final EIR

· Conclusions under EIR are reviewed under substantial evidence standard

· Mitigation

· Once you disclose and analyze the impacts you have to feasibly mitigate them 

· You can do a statement of overriding considerations that might say it’s okay to not mitigate but otherwise you need to mitigate

· Government is not supposed to do any of this until they have done the CEQA analysis – it’s a prerequisite to informed decision making

· CBE v. Richmond
· Challenge to greenhouse gas analysis and mitigation measures that were set for in the final EIR for the chevron refinery in Richmond
· Initial draft EIR said it wouldn’t be signifncat, got a lot of comments saying this does not explain why
· Final EIR acknowledged the emissions were significant 

· Final EIR said “no more than one year AFTER approval Chevron will submit a plan to reduce”

· Court holds:

· Approving a project after giving a future mitigation plan does not satisfy ceqa

· The time to analyze, and formulate mitigation is during the process – not after approval

· You cannot defer mitigation 

Climate

· Climate action plans at the local level

· Requirements for their planning incorporated into their general plans and specific plans and individual land use decisions 

· Take account of the climate 

· CA’s SB 375 – gives certain streamlining approvals, less CEQA review for plans that are consistent with and adopt the climate mitigations 

· More transit oriented communities – is it really working is it really enforceable 

· Directs CA air resources board to set reasonable greenhouse gas targets

· Delegates to local metropolitan planning orgs to develop sustainable community strategies to meet targets


· SCAG for example 

· Carrot 

· Local projcts that are consistent with the developed strategy, get streamlined  ceqa exemptions 
Public Health and Vulnerable Populations

· Homelessness creates many issue

· Martin v. Boise case – extremely important to understanding the homelessness situation in CA – constitutional 8th amendment violation to ban sleeping on the sidewalks if adequate shelter space is not available
· Shelter space is completely key – but fact specific and judges will inquire 

· But seems to be some ability to have right of way limitations – you can’t just sleep anywhere

· Lavan

· Can’t just take people’s stuff, have to give notice and post a notice – very drawn out processes to clean up encampments

· Desertrain

· Ordinance banning sleeping in cars is unconsti because vague – need a fact specific analysis to enforce such provisisios 

· 9th circuit is quite tough on the cities when ti comes to criminalizing conduct relating to homelessness and interference with the right of way

Housing
· Need for housing and affordability/shelter space

Constitutional Violations

· Martin v. Boise

· 9th Circuit said you can’t criminalize homelessness – it’s an 8th amendment violation to ban sleeping on the sidewalks if adequate shelter space isn’t available 
· Lavan v. LA

· Cleanup of encampments is allowed only w/ detailed due process and prior notice

· 72 hours, tag the property, resource intensive

· Desertrain v. City of LA
· Overturned as unconstitutionally vague the ban against sleeping in cars 
Exclusionary v. Inclusionary Zoning 

· Inclusionary Zoning 
· Zoning for least cost housing by allowing smaller homes to be built on smaller lots with minimum of amenities

· Mandatory inclusion requirements 

· If you’re going to build a project you have to have a certain amount of units set aside for low/moderate income buyers

· These are not incentives like density bonuses are 

· CA BIA v. City of San Jose

· San Jose enacted an inclusionary housing ordinance for new projects that requires to sell 15% of units at affordable prices
· This is based on in depth findings by the city, with goal of increasing variety of housing

· It’s flexible – developers can also provide 20% offsite or pay certain fees

· Had advance notice

· Developers sue saying that this is a taking

· Holding

· No exaction so no essential nexus, not giving up very much, this is just a restriction that doesn’t overly burden anyone 
· So not a taking 

· Inclusionary Zoning upheld under penn central as rational basis as legislative not individual 

· Density bonuses 

· Can get increases on size and units, decreases on parking required and setbacks for including affordable housing 
· Rent Control 
· where rents on unsubsidized units are increased to permit reduction of rents on percantee of units

· Analyzed under Penn Central as a regulatory taking

· Basically still doesn’t take 100% of value, don’t cause confiscation of property, so not a taking 

· Fine under EPC too

· Doesn’t single people out or shock the conscious 

· Costa-Hawkins Act

· Constraints on rent control in CA 

· Preempt local laws – you cannot have local laws that interfere with costa-hawkins

· Single family houses are not part of rent control laws and new units built after 1995 do not have to comply with rent control 

· If you have a certain rent it stays set for that tenant and then you can readjust the rent when they move out 
· Housing linkage fees
· impact fees imposed on development so as to produce affordable housing 

· Charge a fee to non-residents

· Often go into a trust or can mean building the housing themselves

· Commercial projects that generate need for housing force, so there’s a fee paid for by the project – the developer of these commercial types of process – which go to the city, go into account, which either city uses itself for affordable housing or to affordable housing developer 

· This is constitutional – not a taking, not a violation of procedural or substantive due process

· Tho in CA we have a limt on it for older buildings and also rent control 

· Usually urban developments that attract workers because you need people to work in businesses 

· Cost of affordable housing to work in these jobs is higher 

· Commercial Builders of Northern Cav. City of Sacramento 
· Sac hired consulting firm for study ned for low-income housing

· 1989 Sac enacted housing trstfund ordinance

· Fee in connection w/ permit issuance for no residential development 
· Sac argues the commercial development creates need for housing

· This is an exaction

· Nolan and Dollan Test

· Holding
· There is a nexus under Nollan – the city did lots of study with findings that show the connection between these two things
· Exclusionary Zoning

· Mr. Laurel Case 

· High population of people of color, large amounts of brown fields, then rich towns like Mount Laurel excluding multihousing and Affordable Housing in their area

· And a lot of areas are unused not zones for houses at all 
· Holding:

· Created exclusionary zoning requirements allowing only wealth people – towns should makea  variety of housing available

· Police power – restricted to own area but this is affecting other cities
· Violates EPCfor lower income people – no rational basis to exclude them

· Introduction of “fair share” – all the areas have to do their fair share
Regional “fair share”

· Each jurisdiction should make sure that it is accommodating and planning for its fair share of housing
· RENA

· Requires each jd to plan for a certain number of housing units of all types – their regional fair share as decided by metropolitan housing orgs like SCAG

· REquiers city change its housing element, which commits city to certain programs to get to capacity
· The followthru is rezoning to do this 

General plan and housing elements are consistent and meaningful

· BIA

· Ballot measure was trying to do slow growth, less housing 
· Overturned because it was inconsistent with the general plan 

· Again what’s important here is the wording in the constitution/plan/statute 
· Vertically inconsistent 

· ordinance that conflicts w/ general plan is invalid
· Hernandez v. City of Encinitas

· Encinitas wants slow growth, rejected housing element challenge based on claim land use devices 

· Here the court was deferential and sustained the housing element that facially satisfied the housing objectives by least cost

· Fonseca v. City fo Gilroy

· Court sustained a general plan housing element finding that elements were not required to contain a site-specific analysis and that the element complied with the law’s adequate site requirements 
· It will depend how consistent you’re supposed to be 

· If there is a housing issue the assessment will be put into the plan and elements so we can do good planning

· Require vertical consistency between RENA and general plan and housing element to trickle down to specific plans

· Individual decision 

Changing the law

· CA has legislation that reverses the traditional preumption of validity afforded legislation and abrogates the effect of Euclid where local laws restrict housing 

· Requires make findings where reject affordable housing or condition it

· Requires zoning or rezoning to accommodate community’s fair share of housing needs

· Bars from discrimination against multi family

· Prohibits local govt from reducing residential densities below density used by the state to determine housing element compliance unless such downzoning is supported by written findings that reductions are consistent with the general plan and the housing element and that the community can continue to adequately accommodate its share of regional housing 

· Specific reforms targeted at housing from state level at prempting or restricting locals from stopping housing 

· Have to make special findings on why you’re denying something 

· Really hamstringing rights of local control to stop these kinds of housing projects
· Preempting local laws at the state level
· Saying you need special findings to deny housing 

· Can only deny housing for objective standards

· Streamlining – deemed approvals 

· If you blow deadlines it’s deemed approved

· Housing Accountability Act
· Has rule freezes and deemed approvals

· Makes it incumbent on cities to recognize what housing needs are

· Builder’s remedy

· Developers can bypass all zoning if city does not have a compliant housing element with RENA

· Can only use if 20% of more affordable housing 

· Whether city proceeded in manner required by law with a decision supported by the findings and evidence, if not city abused discretion

· if you’re denying housing project that complies w/ zoning based on designed guideline is the guideline truly objective or not

· take away discretion to reject these projects – yo ucan only reject them if there’s objective standards anyone can see

· the standards separately need a rational basis
· CARLA v. City of San Mateo
· CARLA brought suit for writ of mandamus to instruct approval of apartment building which had been denied because of height restrictions 
· Whether the city’s standards were objective or not under HAA – court found not objective and overturned them as a reason to deny housing

· Use of “or” in the requirement between two options means not objective – ambiguous about what you needed

· If it needs interpretation it’s not objective

· CEQA reform

· Is it a barrier or not to housing – got different opinions on this 

Environmental Justice and Siting Undesirable Uses

Siting Dilemma

· Mismatch between benefit of facilities which accrue to society generally and cost which falls disproportionately on people who live nearby
· How do you respond?

· Preemption

· State government says we’ll take it out of your hands and preempt local ability to make these decisions

· Often happens w/ energy or hazardous waste facilities

· Compensation or bargaining process

Environmental Justice
· Low income people of color empirically suffer disproportionate environmental impacts and harms 

· Responses have been of mixed success

· Federal law and criminal law

· Limited effectiveness because usually require specific discriminatory intent – like smoking gun documents – very hard to find so haven’tgone well on federal level
· Traditional land use tools are what we see a lot of the time to try and address environmental justice issues

· Ceqa, writ of mandamus, fed environmental law statutes w/ communities of colors as plaintiffs

· The legal process

· Appearances before local decision makers

· Litigation seeking judicial review 

· Direct democracy

· Initiatives and referendums

· Talking to elected officials

· Meeting with developers 
· Trying to incorporate into general plans and local planning – we’ll see 

· Phasing out drilling and natural gas as example
· May cross the line

· Issue of preemption – state or federal statutes may govern these very heavily regulated areas 
· Amortization required 

· NEPA

· NO outstanding successes for the plaintiffs as long as a “hard look” has been taken -that’s the only procedural requirement of NEPA

· A lot of environmental specific statutes have not plaid out that well (as of 2017)
· Wallach v. Town of Dryden

· Banning Gas and oil activities in Dryden, NY

· Town voted to amend zoning ordinance to say oil/gas extraction and storage were prohibited in Dryden
· Issue

· Whether can ban oil/gas activities thru zoning law

· Holding

· Yes
· NY Home Rule

· Every local govt has power to adopt and amend local law snot preempted by NY Consti

· The gas and oil law that did exist was about regulating the activities, not the zoning ordinance 
· The statutory scheme as a whole does not indicate it was meant to interpret broadly to prevent local zoning ordinances 

Protection of cultural aesthetic values

· Histortic preservation, design criteria, views, trees, etc.

· Familiar tools

· Special permits (penn central), site plan review (summa humma), conditions 9dolan), mitigation (cbe), homeowners covenants (tuduric)

· Constitutional issues come up

· Takings, equal protection, first amendment
· Gotta be notice, different review boards – a lot of process and substance comes along with historic preservation 

· And may become a takings issue

· Design review (1st am)
· Color and massing 

· Must not be vague/arbitrary capricious, must have a rational basis
· Anderson v. City of Issaquah

· Challenge that design requirements contained in Issaquah municipal code are unconstitutionally vague 
· “Colors shall be harmonious w/ bright colors”

· “Effort made to create an interesting project”

· Holding
· These are vague terms with no settled meaning in common law

· Court ordered permit be issued 

· Adjudicative, importance of code, violates due process 

· Procedural – so vague you can’t understand what the laws are that apply to you 

· Asselin v. Town of Conway

· Facial challenge to the sign illumination ordinance prohibiting an internally lit sign 
· The ordinance is allowed by state law

· The ordinance is reasonable and rational – community character, vistas, use of expert witnesses, not violating 1st amendment

· City wins 

· Webster v. Town of Canada

· Permit to chop down trees denied by the city

· Statute required that permission to chop down scenic trees

· Court said while generally “scenic” is subjective, within the context here it’s understandable 

· Use restrictions (taking)
· Common in Euclidean zoning – has been upheld under rational basis 

· Teachers Insurance & Annuity Association of America v. City of NY

· Application of land mark law to the interior restaurant of a building

· The statute said it was looking at “customarily open to the public” “invited” “aesthetic interest”
· There were hearings to determine if it was a landmark per  the statute and said yes
· Holding

· This is an ordinary commercial space – open to the public
· Failure to give notice does not invalidate a decision 

· There’s no limitation not to include the interior as part of the landmark in the statute

· Style, design, general arrangement and components

· Defer to commission in these instances

· Mead Square v. Village of Victor 

· Zoning ordinance prohibiting operation of FFRs, but owner wants to make a subway sandwich

· Purpose to maintain unique village character and quality of life for residents

· Similar to banning fracking in Wallach

· Affirmed ordinance as proper regulation, and not singling out any one owner

· Legislative so a+c review applied and court said it’s rational 

· Special districts/specific plans

· Certain neighbors may have cultural signif monuments, or a certain themes – can have special geographic districts with special plans that have their own process and substance  

· In hoa and condominium associations a ton of covenants deal with all types of aesthetic issues 

· Facial you’re challenging the statute, as applied meaning like an application to a specific project/permit whatever 
· Use restriction

· Could not have fast food restaurants in a certain downtown area – these are very common in Euclidean zoning 

· Tbh check the recording here of the last class like 45 min in

Remedy
· What happens when you violate any of this?

· Do you knock down building? Halt work and trying to mitigate?  
