Land Use Regulatory Tools
Legislative act:   Applies to entire areas
· Presumption of legislative authority
Adjudicative act:  Applies to individual properties
· No presumption of authority
· Due Process issues
Vesting Options
1. Been doing it for a long time — Nonconforming use question
2. Special Project approval (unusual)
A. Vested tract map
B. Dev Agreement
3. Normal permit approval
Avco rule (shovels)
Judicial Review
· Facial challenge: hard to win; challenges entire law
· As-applied: easier to win; challenge use of law on specific parcel
· By-right ministerial permitted uses (In Re Howard)
· Legal Standard: Interpret ordinance’s “plain & ordinary meaning” of use
· Use is allowed/permitted (can’t be denied) so long as you meet reqs
· Discretionary: city can say no.
Procedural hurdles/defenses
· Standing
· Exhaustion
· SoL
· Anti-SLAPP
I. The Basic Zoning Scheme
A. Euclidean Zoning
1. Districts
2. Uses/Height/Area
3. Cumulative Zoning (each zone can have everything in the zone before it)
4. Police Power of cities
5. Legal standard: ordinance upheld unless clearly arbitrary & unreasonable; no substantial relation to public health/safety/welfare (deferential)
B. Local gov authority:  Local govs get their power from state grants of authority
1. Dillon Rule: Courts interpret states’ grants of power to cities narrowly
2. Charter/Home Rule: gives cities more independent power
C. Nonconforming Uses
1. Existing property uses that no longer comply once a new euclidean zoning policy is enacted (keeps their vested rights)
2. New owner ok IF keeps the same use → rights run with the land
3. Grandfathered-in uses are NOT allowed to expand 
a) Careful not to exceed “routine repairs / maintenance”e
4. The vested right can be lost if the nonconforming use ever stops
a) But not lost simply because of a change in ownership or a failure to obtain a license for the biz
b) Accidental destruction of use (fire, etc)⇒ depends on use and jdx.
5. Reasonable Amortization: Cities phase out use over time
a) Reasonable period of time to continue use to recoup investment
b) After fully amortized → the use must conform to the zone.
c) Reasonable Amortization is set by ordinance, not case-by-case 
II. Flexibility Devices
A. Introduction
1. Why are they needed?
a) “All land is unique”
b) Entrepreneurial forces
2. Tries to strike balance between flexibility and arbitrariness
a) Too flexible ⇒ “arbitrary and capricious”
3. All but Zone amendments + planned unit developments are adjudicative
4. Summary (all are discretionary!!! NEVER ministerial)
a) Zone Amendments

usually legislative
b) Variances


adjudicative
c) Use Permits & CUPs

adjudicative
d) Planned unit developments
usually legislative
e) Site plan (design) review
adjudicative
B. Zone Amendments / Spot Zoning (Plains Grains)


1. Biggest kind of zoning change → Usually legislative
    
but not always
a) Amend ordinance’s text (uses, height, etc.) or map (zones)
2. Spot zoning: creating unique use in an “island” surrounded by other uses
a) California is more friendly to spot zoning than other states!
3. “Reverse” spot zoning: Neighboring community tries to change the use of a specific parcel
4. Judicial review of spot zoning (CA is more friendly than most states)
a) CA: Presumption the rezoning is valid; Party challenging the rezoning must need heavy finding of arbitrary + capricious
b) Other states: Allow rezoning ONLY if there was an obvious “mistake” in the original zoning 
5. Spot zoning 3 prong test (highly fact specific; local politics matter most)
1) Would the requested use differ significantly from the prevailing land use in the area?
2) Would the size of the targeted lot be small relative to the # of landowners that benefit from the zone change
3) Would rezone be “special litigation” designed to benefit a single or a few landowners at the expense of the surrounding landowners or the public
Analyze Prong 2+3 together
6. What is the effect of a finding of “spot zoning”?
a) Some jdx invalidate ordinance for spot zoning
b) Others (including Cal) hold that spot zoning is not illegal per se
(1) spot zoning IS VALID valid unless no reasonable basis!
(2) Facts/Circumstantial analysis
7. Presumption that the leg act to amend/change zones is valid
a) burden on challenging dev to show change is arbitrary+capricious
b) When downzoning:
c) If nothing there before change → takings issue
d) If something there before change→ nonconforming use
C. Variances (Marshall)

adjudicative
1. For uses that would otherwise not be allowed under zoning law
2. Stringent standard for hardship findings
a) Use variance ⇒ must show “unnecessary hardship”
(1) Allows a property to build and maintain a use not explicitly allowed under the zoning district regulations. 
(a) Such as allowing ice cream store in R1 zone
b) Area variance ⇒ must show “practical difficulties”
(1) excludes specific property from physical reqs of ordinance
(a) Such as allowing less setbacks than normal
Usually proved by showing the property has significant physical differences from other nearby properties
c) AKA can’t yield reasonable return if used only for zone’s purpose
3. Variances run with the land: not lost if ownership changes
D. CUPs (Uintah Mountain RTC)
adjudicative
a) Potentially incompatible uses allowed with conditions related to use, 
b) For uses that ARE allowed → but discretionary with conditions
c) Conditions must be supported by evidence!
d) Arbitrary + capricious standard: need only show enough evidence to reasonably reach the conclusion, even if another could be met!
2. Use Permits vs Variances: 

easier to get a CUP than a variance
a) CUP allows use that zoning ordinance authorizes (with conditions)
(1) Doing something that IS allowed (but discretionary)
b) Variance is a departure from the ordinance entirely
(1) Doing something not allowed if you meet special reqs
3. Accessory Uses: incidental deviations from the ordinance that are allowable as a matter of right. (so common that the ordinance couldn’t have intended to bar it)
E. Planned unit development (PUD)
1. Large multi-use districts with special use, area and zoning rules
2. Useful for quickly approving large mixed-use developments
3. Usually legislative in CA due to large sizes!
a) Can be adjudicative if smaller
F. Site Plan (Design) Review

(Summa Humma)
1. Layout and Aesthetics/Safety (adjudicative) 
2. Use is allowed, with city discretion for issues of aesthetics, safety, etc.
3. Allows the city to place limits on various aspects of a development 
a) Can cross the line to be too invasive and abuse discretion) 
4. Flagpole case: board cited reasonable concerns for public safety + aesthetic and condition of site plan was reasonably related to concerns
III. Role of Local Government
A. Home Rule (derived from State law)

Quite strong in California!
1. Charter cities (have their own constitution, more control over land use)
2. But still possibility of preemption of local gov action
B. Subdivisions

adjudicative
(Often combined with and/or similar to PUD)
1. Purpose/Use


a) Consistency; good planning/infrastructure
b) Discretionary, site-by-site review of impacts
c) Consumer (home-buyer) protection
d) Shifts costs to developers
2. Process
a) Is it a subdivision?  Read the Code
(1) Loftin: Trying to sneakily avoid subdivision review by claiming expanding driveway into a road and installing utilities was just “routine maintenance” 
b) Discretionary review (w/mitigating conditions) after public hearings that must be supported by Findings With Substantial Evidence
(a)  Approval criteria must be specific; not arbitrary/capricious
(b) If criteria is met → must approve!
(2) Blue Ridge: council denied subdivision plan based on subjective reqs that didn’t really inform π of what to change
(3) In a substantial evidence test, if 2 experts are in opposition, the court defers to the Board!
3. Judicial review standards for challenges to local decision maker findings: 
a) Arbitrary or capricious (more common for legislative)
(1) Wisdom of policy decision
b) Not supported by substantial evidence (more common adjud.)
(1) Evidence in specific case + findings
c) Error of law (very adjudicative)
(1) What does the code mean 
(2) de novo → interpreting the language of the ordinance; with some deference to jurisdiction’s interpretation of own law)
C. Tract map types
1. Tentative tract map: discretionary review and conditions
a) Map itself is a developer’s entitlement
2. Final tract map: ministerial so long as consistent with tentative map
a) Received once you get all the approvals and build the project.
b) The last step before you can begin to sell units
3. Vested Tentative Tract map (VTT): entitles developer to build under the regulations that existed at the time of the tentative map, even if years later
a) Vested = grandfathered in to existing rules
b) Often lock you in on the day you apply for a map, not just when the map is made!
IV. Vesting
A. Legal tests for vesting
1. CA rule (Avco): $ spent after receipt of permits—substantial shovels
a) You are NOT vested until you
(1) Have the permits
(2) Have broken ground (“substantial shovels in the ground”)
b) Not very developer friendly
c) Rule can change even after getting permits; only after shovels!
2. Zoning/equitable estoppel: hard to show vs. gov
a) Requires substantial reliance ($ spent vs. total project cost)
3. Balancing Test: 
a) weighs owner’s interest in development
b) reasonableness of proposal
c) public interest
4. Time of Application Test: creates vested right at time of permit application
B. Rule freeze of rules for application processing vs. vested rights to certain permits (McQueen) or right to build (Avco)
C. McQueen: dev started building before receiving significant gov approval, only a letter suggesting he would get approved.
1. Did not have right to detrimental reliance from the letter alone
D. Rule Freeze vs Vesting
1. Rule Freeze: During the application process
2. Vesting: only at the end of the process (shovels)
3. Permit Streamlining (Gaughen)
4. Gaughen: city didn’t officially deny a permit until after the deadline → deemed approved!
5. Usually rule freezes (During the application process) → developer friendly
6. Deemed approvals and streamlining remedy
E. Some tentative tract maps can ALSO give vested rights if deemed approved
1. Vesting Tract Map → even avoids Avco rule!
V. Municipal Finance Mechanisms
A. Tax increment financing (Gonzales), tax abatement, bonds


1. Not allowed in CA → not on exam!
B. Exactions (developer) vs. assessments (on property owners)
1. Exactions impose special responsibilities on specific developers to pay for infrastructure needed to support development + address impacts
a) Nolan/Dolan Takings test
2. Special assessments (Strauss):  After dev is built, homeowners must pay for additional improvements
a) Fairer that charging everyone for sewer improvements for few
b) Rational basis test: not arbitrary/capricious
(1) Gov acts have a strong presumption of constitutionality
C. Business Improvement Districts (BIDs) 
1. Special assessment to enhance commercial district
2. An assessment on local businesses to pay for improvement projects
3. Cleaning up streets, hiring security, building bike lanes, etc. 
4. Usually decided by a board consisting of local business owners
D. Financing schemes must have rational relationship + fees must have “reasonable relationship” → usually established by studies (California Mitigation Fee Act)
VI. Planning
A. Defining Planning
1. Concept of rational decision making 

2. Gathering of information/experts
3. Deciding (Master/General Plan)
4. Standard Zoning or Planning Act (Euclid)
B. Consistency Doctrine
1. Zoning decision must be consistent with General Plan    
2. Loose or strict? Depends on jdx
a) Generally loose (allows lots of spot zoning)
b) Especially where general plan is outdated and hard to comply with
3. Hurts flexibility? Leads to Spot Planning that requires Zone Change/Plan Amendment and site specific approval like a tract map or variance – very political/developer driven -- LA City example
C. Specific Plans Increasingly Common: for specific neighborhoods more granular
D. State law requirements that “ordinances shall be consistent with general plan” 
1. Examples of what must be consistent
a) Many discretionary land use approvals + specific plans
b) Zoning classifications, density levels, subdivision approvals, CUPs, even variances and permits!
2. Vertical consistency including amendments
3. Private Right of Action to sue for any resident or property owner
4. Statute of limitations: 90 days to bring “facial” challenge
E. Interpreting Plans and Code: more general vs. more specific
1. Not all counties adopt mandatory plans. Some are non-binding
2. Even if plan is binding, the more general provisions cannot override clear and specifically applicable zoning ordinance provisions that are arguably compatible
F. How consistent does the specific plan/ordinance have to be?
1. CA — Loose consistency: some conflicts ok so long as project as a whole complies unless conflict is “fundamental” (Haines)
a) Very deferential to city passing ordinance/specific plan!!
b) If in compliance with most of plan, even if not consistent with some important parts, Council could still find you in compliance! 
c) Shall vs. Should: most plans say devs should meet reqs, not shall
2. Standard of Review on Rezoning Plan Implementation Timing and Interpretation: deferential to gov decisions on when/how to interpret what is consistent with Plan – reasonable / substantial evidence
a) Generally pretty deferential to local gov consistency finding (if local gov is ok with consistency, hard to overturn)
3. Courts can order mandamus to force city to reconcile a clear plan conflict
4. Downzoning determinations tend to be stricter (singling out)
G. Specific Plans
1. Vertical Consistency: Plan consistent with other levels of review/docs 
a) Plan matches zoning ordinance, maps, etc.
b) Twaine Harte: specific plan failed to include population density
2. Horizontal Consistency: Every section in Plan consistent with the others
3. Wolf: City offered a crayola-colored zoning map for their ordinance
a) Sloppy, didn’t take into account general plan at all. 
b) No vertical consistency
c) Facial challenge to ordinance itself
4. “Singling Out” (Avenida San Juan)
5. Remedy for Inconsistent ordinance: Lesher rule
a) The Underlying zoning ordinance is immediately deemed invalid
Judicial Review
I. Standing
A. Local ordinances generally require π to be an aggrieved or interested person
1. In CA: very easy to meet reqs. for standing
2. Could just be a homeowner, or even someone who just walks past a historic building and appreciates it
B. Injury in fact?
1. Usually met if you are a neighbor, applicant, or public agency
2. Aesthetic, environment, housing usually ok/make record
3. Distance from property ⇒ greater likelihood of finding injury in fact
4. Competitors or Unions? Sometimes.  (CA has liberal standing)
C. Associations Standing: if members individually harmed; trade/homeowners assns
II. Exhaustion
A. FAIRNESS: give gov a chance to respond to objections and judicial review limited to same record decision maker reviewed 
B. Must exhaust at every level of gov!
1. Go through state courts first 
2. Such as seeking a mandamus order to force city to act
C. AND must Exhaust the Issues → cannot raise new issues at trial that you never raised before the board beforehand
Can never bring in new issues!
1. If it isn’t in the administrative record, it isn’t at issue
2. There is NO discovery / depositions / witnesses in land use cases! 
III. Procedural Due Process Challenges
A. REMEMBER: ProDP ≠ SubDP
1. ProDP: procedural errors 
2. SubDP: standards of review (Arbitrary+capricious / abuse of discretion / substantial evidence)
B. Fair Hearings / Timing: Frito Lay
1. Frito waited too late to request delay→ waived right to permit streamlining
2. If you closed a hearing but then allowed people to testify→invalid hearing!
3. Other procedural errors
a) Not publishing notice in time,
b) Limiting public comments timing and content,
c) Not submitting a revised ordinance in time
C. Open Meetings: Board must vote in public

Cheyenne Newspapers
1. Although the Board violated § by privately deliberating, the agency action (vote) itself took place in public, so the denial is still valid and upheld!
a) AKA the private deliberation was a “harmless” error
2. Public Meetings/Hearings
a) California Brown Act

and Sunshine Laws
b) Exceptions:
(1) Acts that cannot take place at open meeting (building inspection, private actor that takes state funds, etc.)
(2) Litigation: most open meeting acts exclude “litigation”
(a) Broader meaning than as usually used: Includes private meetings to discuss settling lawsuits 
(i) Unless settlement involves taking action that should be in a public hearing
c) Trancas — closed session (lit settlement) vs open session (land use findings required)

d) Electronic communications: Can’t include “deliberations” or something requiring “convening” of the council.


e) Careful with site visits: councilmembers can only visit site if full notice to public provided and public is allowed to accompany councilmembers close enough to hear what they are saying
D. Harmless errors: If procedural violation isn’t too prejudicial → decision will stand
1. Deliberating in private but voted in public
2. Failing to give notice, but parties still appear at hearing
3. One board-member was biased, but wouldn’t have mattered if their vote was changed
E. Ex Parte communication and Bias: Enfield
1. Rebuttable presumption that ex parte communications are prejudicial!
a) Disclose any ex parte communications and explain why they were harmless to overcome presumption of bias
2. Council Member met ex parte with the water authority overseeing a permit 
3. And caught saying: “I want π to suffer the same fate of denial I suffered”
IV. Legislative vs. Adjudicative (ABQ Commons)
A. Rezoning is almost ALWAY legislative, except in rare cases like ABQ Commons
B. Spot downzoning → adjudicative, even if looked like legislative on paper
1. Zoning change that only affects a single landowner!
2. Downzoning always be viewed more skeptically by the courts as it severely hurts prop rights (more proDP concerns!)
C. Are all small scale rezoning adjudicative? NO
1. Most states have held that all rezoning is legislative by default
D. If adjudicative → procedural due process required!

1. Cross examination required? No ex parte contacts? 
2. Formal procedures? Discovery?
E. Substantial evidence test (Topanga)
1. Must bridge the analytic gap between the evidence and the decision, 
a) Show the analytic route to the agency’s decision
2. Very deferential to gov!
V. Federal Courts Role in Local Land Use: Violation of Civil Rights Act § 1983 / sub DP
A. Hard to show (CEnergy)
VI. Defenses
A. Lack of Standing to Challenge (see above)
B. Exhaustion of Remedies (VERY IMPORTANT!!!)
C. SoL (Ching) → frequently very short for land use cases (90 days, etc.)
D. Anti-SLAPP (Plante)
1. A defense to frivolous SLAPP suits ⇒ no substantial basis for suit
2. Can allow paying costs and legal fees!
VII. Remedy for violations (build at your own risk?) La Mirada (historic spaghetti building)
A. Even though the project was already finished, the court ruled that the developer voids its right to occupancy rights → cannot occupy its finished building!
B. If you violate a permit but get to build, you lose rights to licenses/occupancy/etc.!!
C. If dev didn’t have unclean hands (acted in good faith) may have gotten licenses!
VIII. Private AG Attorney Fees
can be awarded to:


(Save Open Space)

A. A successful party
B. In an action resulting in enforcement of an important public interest if 
C. A significant benefit was conferred on public / large class of persons
D. Private enforcement is necessary because no public entity pursued enforcement
E. Financial burden of private enforcement makes the fee appropriate, and
F. In the interest of justice the fees should not be paid out of recovery
Remedy: Must pay attorneys fees = reasonable hourly rate x hours worked
· If egregious case → multiplier (rare)
· Cities frequently make agreements with developers (real party in interest) to indemnify the gov’s attorney fees if they lose!
· Remember, land use cases get injunctive relief, rarely damages!
Takings
I. Art V
A. A taking of
B. private property
C. for public use
D. without just compensation
II. Regulatory Taking — Penn Central
(fact specific ad hoc analysis)
When determining whether a regulation is a taking, courts should consider:
1. The economic impact of the regulation on the owner  
2. Depriving most economic use (losing a lot of value ≠ taking)
B. The owner’s reasonable investment-backed expectations
C. The character of the gov action
III. Governmental delays ≠ Temporary Takings (Landgate)
A. Developer sued for temporary taking for 2 year delay caused by gov mistake
B. A regulatory mistake resulting in delay ≠ temporary taking IF there is a sufficient connection between the regulation and a legit gov purpose
C. Gov delays are part of landowner’s reasonable investment backed expectations!
IV. Parcel as a whole vs. Bundle of sticks
V. Physical Occupation (Loretto) → bright line per se categorical test
A. Any permanent occupation authorized by gov is a per se taking → requires compensation since it’s more serious/intrusive than a temporary occupation/reg
B. Parcel as a Whole Rule does not apply to permanent physical occupation cases!
1. Arguably far more invasive than a regulatory decision
2. Not allowed to build in 1% of your land 
→ analyze parcel as a whole
3. Gov intrudes on 1% of your land 

→ a taking regardless of size
VI. The Lucas per se categorical rule for total deprivation regulatory taking 
A. The Penn Central test does not apply if the value is completely wiped out. 
B. Exceptions: Proscribed uses (by regulation) that were not part of the landowner’s title to begin with. Can’t allege taking of a right you don’t have!
1. AKA nuisance and background legal principles
C. Rare; almost never applicable
D. Exaction/Permit conditions
E. Nollan ⇒ essential nexus
between condition and a legitimate state interest
F. Dolan ⇒ rough proportionality
1. Related in nature and extent to proposed development
2. Not a precise calculation, but city must make some attempt to determine reasoning for the condition
VII. Koontz exactions
A. If dev refused a condition and didn’t get a permit to build in the first place→ still an exactions taking!


1. no rational basis / nexus for denying a permit = a taking!
B. Payment of $ (not physical property) can be taking if no nexus+proportionality
VIII. Venue in Federal Court and Local and State Exhaustion of Takings?
A. Knick, Pakdel and Gearing – fed court abstention maybe?
1. SCOTUS rejected exhaustion requirements for takings claims
a) Can go straight to federal court
2. But 9th Cir. limited reach of that decision in Pullman Abstention cases
a) Pullman Abstention (permits fed court to stay its decision to allow state court to resolve the relevant state issue)
B. Lawsuits that weren’t ripe now maybe are? Evolving area
Other Constitutional Issues
I. 1stA Free Speech, Commercial Speech, Worship, Billboards, etc
A. RLUIPA (Religious Land Use And Institutionalized Persons Act)
1. Land use limits that “substantially burden” must be compelling and least restrictive or burdensome on religious uses
B. Constitutional land use issues usually fall under rational basis review
1. Very hard to overturn gov/board decisions
II. 14thA Procedural & Substantive Due Process; Equal Protection (very hard to win!)
A. Procedural due process – fair hearing
B. Substantive due process and equal protection 
arbitrary and capricious test
1. Shocks conscience — United Artists 
a) VERY hard to win under this standard
(1) Must show process was egregious / shocks the conscience
(2) Courts don’t like to second guess zoning board
b) UA competed with Regal Theaters for a theater complex. The allegations that the town acted on improper motives did NOT “shock the conscience” → dismissed claim
2. Class of one EP (singled out zoning) → rational basis test (Hard to win!)
a) Willowbrook — Rare case where gov loses under RB! (retaliation was found to be arbitrary & capricious / shocked the conscience)
Regional State and Federal Regulation
I. The “Quiet Revolution” and critiques of local control → more power back to states
II. Smart growth, greenhouse gas (GHG) and transit oriented development (TOD) 
III. Designing the state or regional system
A. Regional controls (Concord), Coastal Commissions, etc.
B. SCAG (SoCal Association of Governments): oversees RHNA (see below)
IV. Critical Area Controls: specific leg rules covering environmentally vulnerable areas
A. Can you build in a critical area? Use substantial evidence standards (deferential) to see if
1. Significant environmental impact
2. An overriding public need, and
3. No feasible alternatives.
B. “Public need” is broad; can include the need for a restaurant near a museum
V. Intergovernmental Conflict (see below)
A. Annexation (ABQ)
B. Zoning sovereignty (Everett):   Rejects 4 existing rules and adopts its own rule
VI. Annexation: incorporating a previously unincorporated county region into a city (ABQ) 
A. A county CANNOT force a city to annex (and thus provide services to) an area
1. City technically “could” provide services, but would be at prohibitive cost!
2. Reasonableness standard; fact-specific
B. Courts generally give city discretion to resist annexation for reasonable objection
VII. Government immunity from zoning (Everett)
A. City wants to site a waste disposal facility in the County over County’s objections
B. Following EPA reqs, City tried to build just outside of City borders (but in County)
C. Court looks at 4 tests to apply to city vs. county disputes, and ignores all of them
1. Superior Sovereignty Test: Gov higher in hierarchy wins (County>city)
2. Governmental-proprietary test: a governmental subunit is immune when performing governmental functions, but is subject to regulations when it acts in proprietary capacity (hard to apply)
3. Eminent Domain test: any gov unit with condemnation power is immune from zoning decisions (city almost always wins)
4. Balance of interests test (vague)
D. Creates 5th rule: when legislative intent can be discerned, it rules supreme
VIII. Federal Preemption (telecom, aviation, rail etc.)
A. Federal rules > any state/local rules on those areas!!!
B. Fed law preempts local controls on religious land uses violating discrimination laws / substantial burden on religious exercise related to use of land
C. Local gov zoning programs and private housing providers must make reasonable accommodations and not discriminate (Federal Fair Housing Act)
D. Federal preemption over certain cell/radio towers and satellite dishes
E. Federal preemption over aircraft safety and noise local laws.
Alternative Devices
I. Initiatives and referenda
A. Initiative: voters pass new law
B. Referenda: voters overturn existing law
C. Both are Legislative in nature!
D. Griswold: voters (in Alaska) DO NOT have the power to enact zoning ordinances over the will of the planning commission.
1. Planning commission is necessary for systematic/organized development
a) Voters didn’t/can’t involve planning commission in decision making
b) Voters don’t collect “evidence” for a rational basis test
2. Outcome of such a voter initiative depends on state law
II. Common Law and Land Use
A. Nuisances (tort law)
1. “substantial and unreasonable interference” with land
2. fact specific balancing test
3. remedy and injunction
B. Easements
1. Affirmative Easement: right to enter land of another
2. Negative Easement: prohibiting use of another’s land
III. Covenants, Conditions, and Restrictions (CCRs) 
A. Tuduric: neighborhood attempted to qualify pet cougars as a nuisance in CCR
B. Comes down to basis contract interpretation/enforcement (“residential use”)
IV. Bargaining
A. Developer Agreements: rule freeze + vesting in exchange for concessions
1. Rule freeze: The rules freeze when you sign DA
a) More like a “zone consistency freeze” than a rule freeze.
2. Vesting: do you have the right to build it? Usually only starts when you break ground. 
3. Be careful to define rule freezes explicitly, otherwise city could weasel out of it and impose some changes later on (letter of the K vs. spirit of the K)
B. Community Benefit Agreements
1. Public/private dev institutions ⇔ contractors, unions, & community reps
2. Developer agrees to certain concessions to satisfy the community, and the community agrees not to sue or hold up the project in any way
3. Engages community groups and encourages civic communication
C. Benefits for municipality and rule freezes and vesting for developer 
1. Rule freeze: no one can change rules after approval
2. Vesting: right to build project as approved for a certain period of time
D. Interpretation and enforcement (Sprenger)
Environmental Protection and Climate Change
I. Very Heavy Role of Enviro Law in Land Use Decisions/Permitting
II. Hazardous Waste Cleanup / Brownfield Redevelopment and Liability
III. California Environmental Quality Act
A. Overview
1. Requires review of env. impacts of gov actions (including issuance of permits to private parties) that may have significant effect on the environment
2. Public Disclosure, Analysis of Enviro. Impacts (including tribal/cultural resources (AB52), GHG, wildfire impacts, etc.), Mitigation (CBE), Informed Decision making, 
3. Judicial Review of EIRs, NMDs, etc.
4. Tribal/Cultural resources are a new CEQA impact category
5. Code enforcement: if a developer fails to comply with what they agreed to do under their CEQA permits, can be sued for that failure.
6. Can’t formulate mitigation measures after project approval. 
Steps:
B. Does CEQA apply: applies to permit, sales, leases, etc.
1. Is it exempt (quick 3+ month process)
2. CEQA ONLY applies to discretionary projects!!!
3. If project is not exempt, do initial study of impact areas to decide whether we go to step 2 or step 3
C. Negative Declaration or Mitigated Declaration (MND)? (9+ months)
1. Only if no “fair argument” or “significant impacts”
D. Environmental Impact Report (EIR) (18+ months)
1. Impose feasible mitigation or “significant impacts”
2. Study alternatives
3. 45 day public comment period
4. Draft and final (response to public comments)
5. Role of studies and experts: cannot be overstated!
E. Project approval and “statement overriding considerations”
1. Once you complete your ND/MND/EIR: substantial evidence test to pass
2. Statement overriding considerations: certain findings that override bad environmental impacts
F. Judicial review: exhaustion and SOL are key!!!
1. Because you cannot bring new evidence after application, the EIR and related administrative records are MASSIVE! 10,000s of pages long.
IV. Climate Action Plans and Cal’s SB 375
V. Brownfields: Previously contaminated properties
A. CERQA liability for purchasers of brownfields (Thus disfavored by developers)
B. Post 2002 rules: bona fide purchasers who know of contamination don’t have liability if they meet certain requirements for caring for land
1. No more liability for existing landowners who had no reason to know of contamination
C. Seeing much more development on them today (due to land scarcity), BUT requires high levels expertise (RE lawyers focussing on PSAs, not Land Use)
VI. Greenfields: Suburban / ex-urban properties with no contamination issues
A. But contributes to suburban sprawl
VII. Public Trust Doctrine
A. Re-emerging cause of action: Ancient doctrine that the commons (shore, air, water, etc.) must be protected from injurious uses
B. Requires stricter balancing of use vs protection/conservation
C. Role of impact litigation
Homelessness and Housing
I. California League of Cities
II. Constitutional (8th Am.) violation to ban sleeping on sidewalks if adequate shelter not available— Martin v. Boise (9th Cir. 2018)
A. Cannot criminalize homelessness
B. 8thA violation to ban sleeping on sidewalks if adequate shelter not available
1. Question of fact whether shelter is available.
2. Right of way restrictions ok (narrow exception)
3. If it isn’t cannot ban from streets
4. Constitutional questions → determined in fed circuit, not state courts
C. Cleanups of encampments allowed with detailed due process prior notice— Lavan v. Los Angeles (9th Cir. 2012)
D. Ordinance banning sleeping in cars for homeless unconstitutional as too vague— Desertrain v. City of Los Angeles, (9th Cir 2014)
III. Regional “fair share”  (Mt. Laurel doctrine)
A. “Every municipality must make possible an appropriate variety of housing”
1. AKA Cities must provide a fair share of affordable housing
2. The town can overturn only if it meets the heavy burden of showing peculiar circumstances for which they can’t provide housing variety.
B. RHNA: Regional Housing Needs Assessment (CA’s fair share law)
1. Overseen by SCAG (SoCal Association of Governments)
IV. General Plan Housing Elements / Consistency 
A. BIA — restrictive slow growth housing policy found inconsistent with general plan
B. When it comes to housing, general plan is very important
C. Other cases have been more deferential to cities whose ordinance conflicts with the general plan / other §s regarding housing supply.
a) New CA legislation REVERSES DEFERENCE when affordable housing is rejected and requires heavy findings. (HAA)
b) Presumption that the local ordinance is invalid → city has the burden of providing that it is in compliance with the general plan
V. HAA: Housing Accountability Act
A. Restricts ability of local govs to deny housing application that complies with general plan, zoning, & design standards that are “objective”
B. Cities MUST approve housing that complies with applicable planning/zoning laws unless they can find specific, adverse, unavoidable public health and safety issues with it 
1. AKA only if it fails specific objective standards
2. Quasi-adjudicative substantial evidence standard of review.
a) There is substantial evidence that a reasonable person would find that the housing project complies with all relevant laws.
C. Sets statutory housing mandates
D. If city does not submit timely housing element → BUILDER’S REMEDY
1. If project has certain % affordable units
E. Also deemed approvals + rule freezes
F. REMEMBER: HAA only provides special benefits for affordable units
VI. Special findings for housing denial/streamlining/builders’ remedy
A. Housing Accountability Act
B. CARLA
VII. Density bonuses
VIII. Inclusionary Requirements — BIA v. San Jose
A. Ordinance does not impose a taking/exaction → standard Penn Central analysis
B. Price controls are same as Euclidean zoning/use restriction
1. A restriction on land use like any other
2. Legislative action applying to all buildings 
C. If a restriction isn’t a taking if imposed outside of the permit process, then it isn’t an exaction if imposed as a part of the permit process.
IX. Linkage Fees — Commercial Builders
A. Fees on non-residential developments → because they incentivise the need for more residential housing!
1. Links commercial/office/industrial to necessary housing to support them
B. Also goes through takings analysis
1. In the case, qualified as a valid exaction, but satisfies Nolan/Dollan
2. Under modern post-BIA law, would not even qualify as an exaction 

a) Goes through Penn Central instead
X. Rent Control
A. Analyzed under Penn Central as a potential regulatory taking
1. Police power → rational basis for controlling rents
B. Costa Hawkins Act: CA state law exempting certain units from rent control
XI. LA’s approach
A. We have nonresidentail linkage fees
B. But NO mandated affordable housing
C. Instead we have intense density bonuses and other incentives (measure JJJ)
XII. CEQA reform?
A. Anti-CEQA
1. impediment to housing?
2. more exemptions needed for housing?
3. make housing less discretionary more 
4. Ministerial?
B. Pro-CEQA
1. exaggerated developer propaganda?
2. There are already enough exemptions for housing
3. CEQA protects low-income Californians
4. policymakers should focus on affordability and rent control?
Environmental Justice
I. Hazardous waste sites, etc. are more often sited in neighborhoods that are less affluent, less white, and more vulnerable to environmental harms.
II. Responses (Judicial and Statutory)
A. Role of Land Use Tools (CEQA, mandamus)
 → the key battlegrounds
B. Federal Law — limited effectiveness
1. Cases using 1964 Civil Rights and § 1983 have almost always failed
2. No private right of action to enforce disparate impact regulation
a) Disparate impact needs of intentional discrimination to prove EP 
3. NEPA: only applies to federally funded projects
C. State Law/Local Ordinances and General Plans
1. CA/Jurupa Plan → nothing with enough teeth to be effective at auto denying projects under certain conditions
D. Most common tools: Zoning, CEQA, nuisance, and other standard land use tools!
III. Dryden—increasingly important (fracking ban ok)
A. Town banned fracking through zoning ordinance. Court found the ban survived a supersession clause in state mining law because the supersession did not extend to zoning laws (plain language interpretation)
B. In other jurisdictions, enviro siting issues are being preempted over home rule
1. States taking away the power of cities to control what goes where
C. challenges remain
I. Protecting Cultural/Aesthetic Values
II. Constitutional issues come up
A. Takings
B. Equal Protection
C. 1stA
III. Historic Preservation and aesthetic
IV. Uses similar tools seen throughout the course
A. Special permits — Penn Central, Teachers, Asselin, Webster
B. Site plan review — Summa Humma, Anderson
C. Conditions — Dolan, Mead Square
D. Mitigation — CBE
E. Homeowner covenants — Tuduric
F. Special districts/specific plans, etc.
V. Historic Districts → Benefits and hurts entire neighborhoods (spreads costs/benefits)
A. HPOZ: Historic Preservation Overlay Zone
1. Brings tourism & aesthetic value, at enormous cost to its residents
2. Equity issue: makes historic houses exorbitantly expensive
B. Designating individual property as “historic”→ substantially burdens 1 property for the aesthetic benefit of all
VI. Mead Square (Subway fast food case)

A. Ordinance regulated use, not the ownership of the land
B. Doesn’t single-out any particular property owner; affects entire biz district
C. Besides, π is not the fast food restaurant owner; he is the landowner who is having his use restricted ⇒ it is ok to regulate the use of land!
D. Legislative decision: voters’ representatives wanted to ban fast-food in this area
1. Rational basis; has the statutory authority to do so.
E. This was a FACIAL challenge to the ordinance (legislative!)
1. If it was as-applied → adjudicative
2. Note: there are often separate SoLs for when a law is passed (facial challenge SoL) and when the law is applied (adjudicative challenge SoL)
VII. Role of Design Review (color, massing, signs, etc.)
A. Must not be vague/arbitrary capricious (Anderson)
1. Must use OBJECTIVE standards to review plan
2. Cannot be subjective/vague “harmony/compatibility/avoid monotony”
(1) SubDP: the substance of what the council did was unconstitutional
(2) Harder to win → shock the conscious standard
b) ProDP: so vague that you cannot tell how to get approval
(1) Easier to win
B. Rational basis (Asselin)
1. Regulating SOLELY for aesthetic purposes falls under police power
2. Rational relationship between regulating type of sign lighting and maintaining community character, scenic vistas, etc.
VIII. “Scenic Beauty” — Can regulate blocking/disrupting pretty views
A. Tree ordinance’s goal of preserving “scenic beauty” is specific enough. 
1. Vague, but everyone understands what it means
2. Would be hard to define further
IX. Code enforcement: how land use decisions actually get enforced
A. Building/safety inspectors, city council letters of determination, etc.
B. Land use law depends on individual acts of enforcement by individual inspectors.
C. Fines, violating court orders, etc.

