Introduction 
· To whom does the First Amendment Apply?
· 1st Amendment Declares that “Congress” shall make no law abridging free speech
· “Congress” = all government actors (Executive, Legislative, Judiciary)
· 1st Amendment doesn’t apply to private citizens or organizations 

· Is the First Amendment Absolute?

· No – there is some speech that may be regulated 

· Context is very important – may be some instances where you want someone to be allowed to say something they usually aren’t
· Ex: Yelling fire in a crowded theatre – if there really is a fire, you don’t want to punish that person! 
· Chilling doctrine – might want to protect speech out of concern that any punishment would end up chilling valuable speech 
· Intent requirement

· Not clear what intent we would require in most circumstances

· Reckless v. knowing standard 

· Who would have the burden

· Speaker = may have chilling effect

· Gov = may never be able to prove intent 

· Why do we value free speech?

· Four Values
· Promote self-government/democratic process

· Political speech/debate

· People need info to make informed decisions about voting

· People need info to make informed decisions about policies 
· Need to be able to hold representatives accountable 

· Pressure value – knowing we have the power of speech/protest keeps people from revolution

· But: Founders were not concerned with protecting political speech – more concerned with prior restraints 
· Note it is unclear what exactly is political speech 

· SCOTUS has never defined 

· Search for the truth/marketplace of ideas

· Marketplace of ideas – best ideas rise to the top by clashing with opposing views

· Strong ideas (truth) gets “purchasers”

· Weak (false) ideas get rejected 

· Counter speech = the best remedy for “bad” speech (not suppression) 

· Idea = “good” ideas clash with “bad” ideas and the “good” ideas ultimately win out in the market

· Problems with the Marketplace of Ideas?

· Assumes viable, working, fair market for ideas

· But consider: when does the counter-speech have to occur for it to be effective?

· Lack of equal resources for both sides

· Some people choose not to expose themselves to contrary ideas 

· Why assume the truth will always win out?

· People aren’t always rational decisionmakers 

· Not all ideas should be subject to the market

· Some ideas are too dangerous to even debate and may legitimize the opposing view

· Ex: Germany bans Holocaust denial

· Problem = how do we decide which ideas should not enter the marketplace?

· Time lag – even if the truth will eventually prevail, there could still be harm in the interim 

· If marketplace of ideas has problems, should we ban certain speech and forget the market?
· Forbidden fruit ( banning ideas may make them more enticing 
· Problems with choosing what speech gets banned

· Banning speech ( no longer engaging in truth/counter-speech ( weakens the effectiveness of the truth from lack of practice/repetition 

· Vagueness/chilling argument ( banning one type of speech will stop others from engaging in speech

· What’s the solution?

· Better to have a MOI than allowing the Gov to decide which speech to allow 

· Self-fulfillment/autonomy

· FOS fulfills the human spirit that demands self-expression

· Theory doesn’t really help solve difficult questions 

· How do we weigh speech when it hurts other people’s self-autonomy? 

· Tolerance for different viewpoints

· Unifies the entire 1st Amendment 

· Problem = why should we tolerate speech that advocates intolerance?

· Main Policy Arguments: 

· Free speech is a pressure valve (prevents violence)

· People better off practicing responses or will forget 

· If ban will just drive ideas underground which can be bad 

· Vagueness/chilling argument 

· How to think about the 10 principles

· (1): Ask: does the speech fall into a category of speech that has its own rules? 
· Unprotected speech 

· Employer regulating speech

· School speech 

· (2): All other speech: determine how to analyze it by asking if it is viewpoint based, content based, or content neutral 

· VB/CB ( SS analysis

· CN ( IS analysis +

· (3): Also, ask if regulation is a prior restraint, vague, or overbroad (regardless of whether it falls under 1 or 2)

Principle 1: Speech is Presumptively Protected 
· Speech starts under the 1st Amendment’s protective umbrella ( need to come up with a reason to punish it
· We assume speech is protected unless it falls within a category of unprotected speech 

· But note: protected speech may fall within a category of unprotected speech that can be regulated (e.g., political speech that is incitement)
· We don’t ban speech just because we don’t like it

· Proper solution = counter-speech! 

· Cohen v. California 

· SCOTUS struck down a conviction of a man wearing a sweatshirt stating “fuck the draft”
· Even though the speech was offensive/indecent ( we don’t ban it 

· Texas v. Johnson

· Law banned burning the flag when done to express disrespect toward the government

· SCOTUS struck down the ban ( we don’t ban speech we find offensive or disagreeable 

Principle 2: There are Limited Categories of Speech Deemed Unprotected
· Introduction 

· Note: this principle contemplates content-based regulations

· Most categories of unprotected speech have a long history and tradition

· Chaplinsky v. New Hampshire

· Established the idea of categories of unprotected speech 

· Two categories of speech
· Protected – gov may only regulate for a good reason

· Unprotected – speech that has never been deserving of constitutional protection 
· Gov can regulate with virtual impunity 

· How do we determine the categories of unprotected speech? 
· Balance the social value of the speech with the interest in order and morality

· When social value is outweighed by the interest in order and morality ( can regulate speech 

· Rejected by US v. Stevens & Brown v. Ent. Merchants Ass’n
· Categories of unprotected speech 

· Incitement

· Fighting Words

· True Threats

· Obscenity 

· Defamation

· US v. Stevens

· Background

· Federal statute criminalized knowingly creating, selling, or possessing a depiction of animal cruelty if done for commercial gain in interstate or foreign commerce 

· Stevens sold dogfighting videos and is convicted under the statute 

· Stevens argues that the law violated his 1st Amendment rights 
· Government’s arguments

· (1) Speech regulated (animal cruelty) falls into an unprotected category of speech ( can regulate
· (2) Videos of animal cruelty should be added to the traditional categories by balancing the value of the speech v. the harm 

· SCOTUS disagrees with the gov’s arguments 
· Agrees/ratifies the long-time idea that there are categories of historically unprotected speech 
· Animal cruelty does not fall into one of these categories (not listed in Chaplinsky or otherwise recognized) 
· Should not create a new category of unprotected speech

· Overrules Chaplinsky’s approach of creating new categories of unprotected speech by balancing the value of the speech with the harm

· Harms will often outweigh the benefits of the speech 

· Would result in “ad hoc balancing”

· Founders did balancing and decided speech is presumptively protected  

· To create new categories of unprotected speech ( must be a history and tradition of no protection for that type of speech 
· Problem = how to determine that history and tradition?

· Framer’s intent? (won’t find)

· Settled? For how long? 

· Brown v. Ent. Merchants Ass’n 
· Background
· CA law prohibited the sale or rental of violent video games to minors & required labeling 

· Gov argues law is constitutional – depictions of violence should be deemed unprotected category of speech 

· Court rejects the idea that “violent” speech is an unprotected category 

· Violence doesn’t fall within an existing category

· We don’t balance to create new categories

· Need to determine if long history and tradition – none here
· Law is CB speech ( did not pass SS 

· Speech Regulation Analysis:
· (1) Does the speech fall within an existing category of unprotected speech?

· (2) If not, should a new category of unprotected speech be created? 

· (3) Is there a history and tradition of regulating that type of speech?

· No balancing!!

· Incitement

· Introduction

· Why Start with Incitement?

· Area where 1st Amendment law developed! 

· Where values of the 1st Amendment were first explored

· Helps us recognize the need for vigilance 

· Questions for Consideration:

· When is speech that teaches, advocates, urges, suggests or promotes illegal conduct protected speech, and when can it be punished?

· We obviously punish the person who does the illegal act...but do we also punish the person who encourages, inspires, or incites someone to act?
· Arguments for punishing the speaker

· Best way to prevent harm

· Fair – just as culpable

· No value in such speech – if you can’t do illegal act, why should you be able to advocate for it?

· Arguments against punishment?
· Where do you draw the line? (Chilling effect) 

· People should be able to argue for change, including advocating necessity for illegal conduct

· Four different tests over time
· Clear and Present Danger Test (WWI Era)
· Schenck v. US 

· Schenck protested draft by circulating leaflets stating the draft was illegal because it was involuntary servitude & urged people to assert their rights to protest the draft 

· Convicted under the 1917 Espionage Act

· SCOTUS upholds conviction

· Free speech isn’t absolute – shouting fire in a theatre quote 

· “If words of such a nature create a clear and present danger of substantive evil that Congress has the right to prevent” 

· Context matters ( wartime ( may regulate speech not regulated in peacetimes

· People may not register for the draft ( will hurt war effort 

· Not proven – instead, the court relies on the “likelihood” something would occur

· Key Takeaways: 

· C&PD test asserted for the first time

· Allowed for suppression of speech if there is a chance speech could cause harm

· No discussion of other 1st Amendment concepts (i.e., chilling, counter-speech, etc). 
· First acknowledgement that 1st Amendment means more than a ban on prior restraints

· Frohwerk v. US
· Published articles criticizing decision to participate in the war 

· SCOTUS upheld the conviction 

· Any chance harm could occur ( can stop the speech

· Does not contemplate a likelihood or significance of the harm 

· Debs v. US 

· Debs (socialist) gives speech expressing his opposition to the war & praised others for speaking out 

· Sentenced under the 1917 Espionage Act

· SCOTUS upholds the conviction 

· Tendency of the speech to encourage draft resistance ( enough to censor speech 

· Takeaways from Schenck. Frohwerk, & Debs

· C&PD test was not speech protective!

· No evidence required that speech had a detrimental effect – tendency to cause effect enough 

· Intent required but minimal value – can be presumed from saying words

· None of the cases discussed the values of free speech

· Reasonableness Test (1930s-40s)
· After WWI ( significant fear of socialism/anarchism ( states enacted criminal syndicalism laws 

· Laws made it illegal to advocate for overthrowing the government through foruce and violence 

· Gitlow v. NY 

· Gitlow was a NY state assemblyman who was arrested umder the syndicalism law 

· Communist Party member – punished a manifesto advocating violent overthrow of the US government 

· No violent action occurred due to article 

· First case to recognize that 1st Amendment speech protections apply to state actors via 14th Amendment 

· Court applies RBR ( does not use the C&PD test 
· Court holds that the legislature was reasonable in believing there was a present danger ( passes RBR 

· Key Takeaways

· Reminds us that speech has not always been protected

· Incorporation doctrine 

· Whitney v. CA 

· Wealthy socialite who attended a socialist party convention & urged a moderate position

· Convicted under the CA Syndicalism law

· Court applied Gitlow RBR and upheld conviction 

· Most famous for Brandeis Concurrence 

· Went beyond the MOI and introduced the importance of political speech 
· Recited virtually all the values of freedom of speech accepted today 
· Suggested Factors to consider
· Serious evil

· Immediacy of the harm (harm must be likely to occur before counter-speech can eliminate harm)

· Likelihood of harm – must be reasonable 
· Dennis v. US – Clear and Present Danger Test (1950s)

· Members of the Communist Party in US charged with violating the Smith Act (conspiring to advocate the overthrow of the government)
· Court upheld conviction

· Moved away from RB test nad back to C&PD test 

· Stated that the court must weigh the gravity of the evil against its improbability

· Greater the gravity of harm ( likelihood is less important 
· Likelihood isn’t an absolute requirement 

· No immediacy requirement – gov doesn’t have to wait until harm is about to be executed 

· Brandenburg Test – current test 

· Brandenburg Test

· Goal = differentiate between acceptable advocacy of violence and incitement ( want to be able to advocate for “violent” protests 

· Brandenburg v. US

· KKK rally – derogatory speech against blacks and jews

· Convicted under Ohio Criminal Syndicalism Act

· Court rejects RB test and announces a new test for incitement 

· Requires
· (1) Imminent Harm

· (2) Likelihood of producing illegal action

· (3) Intent to cause immediate illegality 

· Imminent Harm

· Imminence is relative – no specific timeframe required 
· Need to establish causation 

· Time for counter speech if no imminence 

· Factors

· Words used

· Do it now v. conditional 

· Directness v. ambiguousness 

· Ease of doing activity used

· Where speech is given v. where action is urged to take place
· Mode of speech – how do you consider imminence out of verbal speech? 
· Likelihood of producing illegal action
· Not enough for the speech to have a “tendency” 

· How to Establish:

· Context of the speech

· Who is the audience? Are they receptive?

· Relation of the speaker to the audience

· Speaker’s traits (persuasiveness, power, etc.)

· Circumstances (wartime v. peacetime, etc.)

· How easy it is to do the task (i.e., any necessary intervening steps needed?)
· Where the speech is given (i.e., close to where the urged action will take place?)

· Words used

· “We need to kill cops” v. “cops should die”

· Contingency of the words

· Counter words

· Results – did someone do the act? 

· Intent to Cause immediate illegality

· Hardest element to prove (usually dispositive)

· Counterman – requires purpose or knowledge 
· Negligence/recklessness not enough
· Fighting Words 
· Speaker is punished because his words are likely to cause the listener to react violently towards the speaker 
· Compare incitement: speaker is punished for inciting others to engage in illegal acts in furtherance of that position 

· Chaplinsky v. NH

· Jehovah’s Witness passing out literature promoting his religion ( crowd was upset ( police officer took him to police station ( City marshall told him to watch his mouth ( JW called him a racketeer and facist ( arrested under NH law criminalizing “fighting words” 
· Court held statute was constitutional as applied because FW are a category of unprotected speech

· Definition of FW:

· (1) Words that by their very utterance inflict injury or 

· (2) Tend to incite an immediate breach of peace 

· Important that the epithets were directed at a specific person

· Summary
· Don’t know if directed at an individual is a literal requirement, but we do know that “directed at” means in person 
· Time delay is time to cool down
· Not-in-person speech less likely to lead to violence 
· Don’t know how to determine “likely to provoke” a violent response

· Subjective intent is not required 
· Don’t know if value of speech matters 

· Do know that “by their very nature inflict injury” has been read out 

· Court has not upheld a FW conviction in 80 years – usually decides on overgrounds (i.e., overbreadth, vagueness, etc.) 
· True Threats
· TT is a threat of violence directed to a person or group with the intent of placing them in fear of bodily harm or death 

· Some overlap with incitement or fighting words depending on the context

· Ex: Person says Hitler was right and all jews should die

· Said to a Jewish person – May be FW or true threat

· Said at a rally to other white supremacists – may be incitement or TT, but not FW

· 8 key points 

· Threats of violence required 
· Threats must be against a specific person or identifiable group

· Imminence not required

· Threat need not be acted upon (or even intended to be acted upon)

· Harm = emotional distress/change in behavior

· Speaker need not directly communicate message to target but must have intent that the victim would ultimately see it 
· May be a defense to argue that speaker never intended victim to see threats 
· No exception for threats with political, social, literary, artistic value 

· Though it may affect whether its really a true threat

· A reasonable person must understand the statement to be a threat 
· But there must be some intent on the part of the speaker 
· Key = must have some intent on the part of the speaker 

· Victim’s subjective reaction to threat not enough 

· Counterman v. Colorado 
· Counterman sent hundreds of FB messages to C.W. ( prosecuted under TT statute ( Colorado held statute required negligence (objective) standard 

· SCOTUs held that TT requires a subjective intent to be a threat or a reckless disregard that something will be perceived as a threat

· Negligence standard may result in chilling effect 
· Recklessness strikes the right balance 

· Not as concerned with chilling speech – so no need to require knowledge or purpose 
· Obscenity 

· Overview 
· Sexually explicit speech that rises to the level of obscenity 

· Possible values of obscene speech?

· People want obscene speech – economic value

· Entertainment value

· Learn about sexuality

· Better than the alternative – don’t want gov to decide 

· What are the possible harms of obscene speech?
· Moral fiber of society harmed

· Harms women (encourage violence/misogyny) 

· Minors/unwilling viewers 
· Why ban this but allow other harmful or potentially harmful speech (like hate or violence speech)?

· SCOTUS has struggled with forming a working definition
· Roth – “that which appeals to the prurient interest” (that which incites lustful, lascivious thoughts) 
· Miller v California (Current Test)

· Miller sent out brochure depicting sexual activity to Newport Beach restaurant ( owner reported to police 
· Court held that obscenity was unprotected speech that could be punished but set forth a more precise definition 

· (1) Whether the average person, applying contemporary community standards would find the work, taken as a whole, appeals to the prurient interest 

· (i) Taken as a whole 

· Idea = avoid an isolated passage 

· Problem = hard to determine what this means; where do you draw the line? 

· (ii) Contemporary community standards

· Contemporary recognizes that time changes

· Community standards vary from place to place! 

· Need to decide what community applies (i.e., DTLA, So Cal, California?)

· Also – how do we determine community standards?

· Reasonable person in their community?

· Judge/lawyers instruct?

· Statute? 

· (iii) Purient interest 

· (2) Whether the work depicts or describes in a patently offensive way, sexual conduct specifically defined by the applicable state law, and
· (3) Whether the work, taken as a whole, lacks serious literary, artistic, political or scientific value 

· Burden is on D to raise this as an affirmative defense 

· Value of speech = national standard (not regional)

· Defamation

· Introduction
· Definition = false statement of fact written or oral that harms a person’s reputation

· Defamation is a tort!

· Enforced through civil actions, rather than criminal proceedings (unlike other categories of unprotected speech)

· Elements:

· (1) False statement of facts

· (2) Publication 

· (3) About/concerning plaintiff 

· (4) Causes harm to plaintiff’s reputation 

· No protection for defamation until 1964 
· Know this because Chaplinsky listed libel as an unprotected category 

· NYT v. Sullivan – Held that the 1st Amendment restricts states’ ability to punish defamatory speech 

· Why punish false speech?

· Harm to reputation is serious!

· Encourages accuracy in MOI 

· Why protect false speech?
· Worried about the chilling effect

· Difficulty determining what is true

· Reminds us of the truth

· Key question = who is the P? ( DO NOT CARE WHO D IS

· 4 types of Plaintiffs 
· Public officials (most concerned about 1st Amendment issue)

· Very difficult for any public official to succeed with defamation action
· Public figures

· Private person, matter of public concern 

· Private person, matter of private concern

· Public officials – NYT v. Sullivan
·  NYT (D) published an article that had very minor discrepancies between what actually happened and what was printed in the article 
· Sullivan sued ( Alabama held it was libel per se 

· Court held that Alabama defamation law violated the First Amendment 
· Recognized the right to attack/criticize Gov officials, even if the basis of those attacks are false 

· Concerned with protecting robust debate 

· Libel suits were used as a tool to fight back against reporting on civil rights issues 

· Public officials can sue when false statements are made with actual malice
· Actual malice = knowledge that the statement was false or that it was made with a reckless disregard for the truth 

· Who is a public official?

· Elected official

· Those running for office

· Gov employees with substantial responsibilities or control over the conduct of government affairs (construed broadly) 
· What is a false statement?

· (1) P has the burden of proving the statement is false

· (2) Must be a statement of fact, not opinion (fully protected)
· Test = does the statement contain directly or by clear implication a factual statement capable of verification? 

· What does “actual malice” mean?

· Malice ≠ sense of hatred or bad feelings

· Actual malice = knowledge/reckless disregard for the truth 

· Very difficult to show 
· Subjective test ( what was the speaker’s state of mind? 

· P must establish by C&C evidence 

· Public Figures

· Apply the NYT actual malice test 

· Public figures assume the risk by injecting themselves into controversies and resolutions of the issues 

· Public figures can easily respond to false speech in the press 

· Gertz v. Welch
· Gertz (P) = well-known attorney representing family of man slain by the police

· Court recognizes three types of public figures that require showing of actual malice 

· General purpose public figure

· People who occupy positions of power and influence that they are household names

· Must have clear evidence of person’s fame 
· Examples: Beyonce, Madonna, etc

· Limited purpose public figures

· Those who inject themselves into the resolution of a particular issue to affect the resolution 

· Defamation must relate to the issue P has inserted themselves into 

· Ex: Colin Kappernickle 

· Involuntary Public figure 
· Person drawn into public controversy through no purposeful act of their own 

· Most courts don’t recognize this category (view as dicta)

· Ex: Barron trump; kidnap victim/family

· Court found that Gertz was not a public figure
· Didn’t hold press conferences

· Didn’t have access to the media to counter falsehoods

· Didn’t inject himself into controversy 

· Note: Today it is easier to inject self through social media/24-hour news cycle 

· Private person, matter of public concern 

· If you’re not a public official/figure ( private person

· If you’re a private person ( need to ask if the statement is concerning a matter of public concern 
· Legitimate newsworthy interest

· Relates to matters of social, political, or other concern 

· Rule depends on type of damages sought

· Actual damages (reputation) ( P does not need to show malice but must show some level of fault (no strict liability)

· Presumed/punitive damages ( must show actual malice 
· Must show actual malice because these damages have the greatest potential to chill speech  
· Private person, matter of private concern 

· Dunn & Bradstreet v. Greenmoss

· Greenmoss (P) was a small private company

· D had a reporting service ( confidential newsletter with only 5 subscribers 

· Sent out a newsletter saying P was going BK 

· Court does not articulate a clear rule 

· Private person private matter ( do not need to meet actual malice test for any type of damages

· Don’t know

· If strict liability is okay

· Who has the burden of proof 

· False speech – should we punish lies separate from defamation?

· Problems with punishing lies?

· Defining what constitutes a punishable lie
· Ex: lying about weight on a dating site

· Contrary to the MOI – remedy for lies = counter speech 

· Not all lies are bad per se

· US v. Alvarez
· Alvarez punished under the Stolen Valor Act 

· Issue = is it constitutional to punish someone for false speech

· Court holds that it is unconstitutional to punish speech here but no clear reason why 

· Plurality Opinion
· (1) Speech does not fall into an existing category of unprotected speech

· (2) Should not create a new category of unprotected speech (Stevens) 
· Would be a drastic change in regulation 

· No history and tradition to support

· (3) SS analysis 

· Great interest in protecting integrity of medal program

· But law is overbroad and there are other, less-restrictive ways of achieving goal 

· Counter speech

· Creating a database of recipients 

· Concurrence 

· Argues for IS but that the law fails under IS anyway

· Dissent – believes law satisfies SS
· Bottom Line

· 6 votes to strike down the law under some level of heightened scrutiny 

· Non-majority dicta that gov can punish certain false speech

· Verifiably false speech

· Doesn’t involve philosophy or religion

· Potentially laws that include intent and links to harm 

· But were all concerned about punishing political speech 

Principle 3: If Speech is not Within a Category of Unprotected or Less Protected Speech, Consider if the Regulation is Viewpoint Based, Content Based, or Content Neutral 
· Introduction
· Depending on whether law is CB, VB, or CN ( test is different

· Approach #1 to a law that regulates speech

· (1) Does content of the speech fall within a category of unprotected speech (or category of speech with its own rules, e.g., school speech)

· (2) If no – is the law CB, VB, or CN? 

· Validity of speech regulation that does not fall within a category of unprotected speech turns on whether law is CB, CB, or CN 

· Alternate Approach

· (1) Is the law CB, VB, or CN?

· VB = SS analysis 
· (2) If CB ( does speech fall within category of unprotected, less protected or differently protected? Yes ( follow rules for that category

· IF CB and not unprotected ( SS analysis

· IF CN ( IS+ analysis  

· Content Based
· Regulation is based on content of the speech 
· Boos v. Barry

· Law = cannot display any sign within 500 ft of an embassy if it would bring foreign gov into disrepute

· Court holds that the law was CB regulation that didn’t satisfy SS analysis

· A law that is facially content neutral may be content based if the law is intended to reach a specific content 

· Example: Law Bans sound trucks greater than 9 decibels

· CN on its face because it doesn’t distinguish based on content of message blasted

· But what if the law passed right after Trump announces his entire 2024 campaign will be done via sound trucks and those are the only sound trucks that are used at all 

· But would need to show that the law was adopted to discriminate against a certain content/viewpoint 

· More common to argue that a facially content neutral law is unconstitutional as applied 
· Example: no marches down Olympic blvd w/o a permit

· 60 permits issued in last 2 years and every group that applied received a permit except a BLM march that applied 10 times

· Viewpoint Based

· Gov may not discriminate against speech based on the ideas or opinions it conveys

· Compare CB: singles out a specific content, not an entire way of thinking 
· Ex: Law banning flag burning when done to express hatred, disapproval, or disrespect to US Gov or its policies v. law prohibiting burning any item in a high fire zone 
· Boos v. Barry

· Not VB because the law was not passed to suppress a particular viewpoint ( banned viewpoint varied based on the foreign nation’s policies
· Matal v. US 

· Court made clear that definition of VB is broad 
· Even if Gov doesn’t specify a particularly disfavored VB, a law may unconstitutionally regulate viewpoint 
· Here: law prevented trademark that was “offensive to substantial percentage of thee members of any group”
· VB discrimination because it protects a particular viewpoint 

· Content Neutral Regulations
· Regulates speech without reference to the content of the speech 
· Reed v. Town of Gilbert

· Background 

· Law regulated putting up signs on the street – can’t put up a sign without a permit, but then exempted 23 categories of signs from permit requirement (with some restrictions) 

· Ideological signs were treated most favorably (could be 20 sq ft placed without time limits); political signs were limited in size and could only be placed up to 60 days before an election and 16 days after 

· Sign at issue = a temporary directional sign for a church that moved all the time

· Church wants the law struck down because law imposed strict requirements for temporary directional signs 

· Church was cited multiple times for violating

· Court holds that statute is CB ( cannot treat it otherwise
· Good motives don’t eliminate danger of censorship

· Motives could change and CB framework is there to be exploited by future governments with less benevolent motives 
Principle 4: If Regulation is VB or CB, it Receives Strict Scrutiny 
· CB/VB Regulations will Receive SS
· (1) Gov must have Compelling Interest

· (2) Law must be necessary to achieve that purpose 

· (3) Narrowly tailored to achieve the purpose

· Consider

· Alternative ways to achieve the goal with less speech restrictions

· Whether law is over/underinclusive 
Principle 5: If Regulation is CN, it Receives Intermediate Scrutiny 
· CN time, place, and manner (TPM) regulations are subject to IS+ review
· CN TPM regulations will be upheld if the gov can show the law is narrowly tailored to achieve an important government interest and leaves open alternative channels of communication 
· Analysis

· (1) Is law CN?

· (2) Does the law serve an important/substantial gov interest?

· No = unconstitutional
· Note: not clear what an important interest is
· (3) is law narrowly tailored to achieve that interest?

· No = unconstitutional
· Law cannot be substantially broader than necessary to achieve the gov’s interests 

· Existence of less speech restrictive alternative ≠ unconstitutional 
· (4) Does the law leave open ample alternative channels for communication? 

· No = unconstitutional 
· Ask: Could the affected party exercise her speech rights as effectively in a different way than the speaker wanted? Yes = constitutional law 

· Ensures values of 1st Amendment are met

· Decreases chance of hidden, censorial motives

· No clear-cut rule on how equal alternative must be 
Principle 7: A School’s Regulation of Speech Affects the Legal Analysis

· Introduction
· Talking about elementary and secondary public schools 

· Why are school rules different?
· Must inherently restrict speech in schools for them to function 

· Schools act as parents (in loco parentis) so its mission includes manners and civility 

· School is obligated to protect students from violence, intimidation, and bullying 

· Tinker v. Des Mois 

· Students wore black armbands to protest the Vietnam War & school punished them 

· Court holds that school’s banning of armbands violated the 1st Amendment 

· CB/VB restrictions on protected speech are constitutional if the speech is shown to materially and substantially interferes with the operation of the school 

· Court holds that the reaction to students’ armbands was not a substantial disruption 
· Is offense enough? It depends (dicta)

· No evidence of petitioner’s interference with others’ schoolwork or of collision with the right of other students to be secure and left alone
· No evidence that the action impinges upon the rights of other students 

· What is a material and substantial interference?
· Need real evidence to sustain 

· Schoenecker v. Koopman

· Student wore pro-gun T-shirt which school argued violated their dress code (banned obscenity, weapons, etc.) 

· TC issued a protective order saying student had right to wear shirt

· No specific evidence to show classroom disruption 

· No reason to believe any disruption would occur again if the shirt were wore in the future 

· Doriana v. Morgan Hill Unified

· School forbade students from wearing American Flag t-shirts on Cinco de Mayo 

· There was a history of racial violence for the past few years over this issue

· School provided specific evidence 

· Court holds the ban was constitutional because there was substantial evidence of material disruption given the past history 
· Bethel School District v. Fraser

· Student’s nominating speech was very sexually explicit 

· Court held that the school could constitutionally punish the speaker because it was “indecent, lewd, or vulgar speech”

· Did not require a material disruption

· Speech undermined the school’s purpose of distilling civility and mature conduct

· Does not punish offensiveness of ideas ( focuses on the offensive language, not the idea conveyed 

· Hazelwood School District v. Kuhlman 

· Principal deleted two articles from a student-run school newspaper

· SCOTUS held the principal’s act was constitutional 

· When speech is reasonably perceived to bear the imprimatur of the school ( can regulate speech
· School has the right to preserve its reputation

· Educators do not offend the 1st Amendment by exercising control over the style and content of the student speech by exercising editorial control over the style and content of student speech in school-sponsored expressive activities so long as their actions are reasonably related to the legitimate pedagogical concerns 
· Speech must be able to be viewed as attributable to the school 

· What are “legitimate pedagogical concerns?” 

· Promoting the basic educational mission

· Assuring correct school lesson is being learned

· Ensuring students aren’t exposed to inappropriate material

· Ensuring views aren’t attributed to the school

· Ensuring school isn’t embarrassed by poorly written, inadequately researched articles

· Setting high standards

· Mahoney Case

· Background
· Student didn’t make the varsity cheer squad posted on snapchat saying “fuck school and fuck cheer” ( post was captured and made its way to the school ( student removed from JV cheer squad 

· SCOTUS held that suspension violated B.L.’s constitutional rights but no agreement on the reasoning
· Schools can regulate some off campus speech
· Does not articulate when off-campus speech can be regulated but establishes factors:
· Schools will rarely stand in loco parentis for off-campus activity (parents will regulate off-campus behavior)

· Courts must be skeptical of regulating off-campus speech to prevent 24/7 regulation

· School has an interest in protecting a student’s unpopular expression, especially off-campus 

· Cannot regulate here because:

· Not an unprotected category of speech 

· Outside school – did not target any member of the school community to select audience 

· School’s interest in punishing vulgar language aimed at school community weakened by the fact that B.L. spoke on her own time

· No material disruption at school shown
· No evidence of substantial loss of morale in extracurricular activities 

· Chen and Shen v. Albany Unified School District (Application of Mahoney)
· Off-campus social media posts resulting in on-campus bullying and harassment (racist comments, etc)

· Court findings

· Assumed that off-campus social media posts would inevitably find their way to campus

· Upheld expulsion of students who contributed to the comments because one could reasonably forecast disruption 

· The subjective intent of the students (not intending to share on campus) was irrelevant because it was reasonably foreseeable that the speech would impact the school 
· Students named felt threatened and avoid school 
· Grades suffered

· Student counselors and mental health staff overwhelmed 

· Morse v. Fredrick 

· “Bong hits 4 Jesus” case 

· Theories for regulating speech

· Tinker? No – no disruption

· Fraiser? Not vulgar or lewd

· Hazelwood? No – no imprimatur of school
· Count announces new rule: 

· Can restrict student speech if viewed as promoting illegal drug use, but can’t restrict commentary on political/social aspects of drug use
· Problem = how to distinguish political advocacy and promoting use?

· Summary of School Speech

· Vulgar, lewd, obscene and offensive language (not an offensive content) can be prohibited, especially when given to a captive audience (Fraser) 

· Schools can regulate speech at school sponsored events and where the speech would be viewed as having the imprimatur of the school so long as there is a reasonable pedagogical objective (Hazelwood)

· Pro-drug speech can be restricted. Can ban speech reasonably viewed as promoting drug use so long as political commentary is not punished (Morse)

· Other speech – including political speech – can be banned if there is evidence that it will substantively and materially disrupt the school (Tinker)

· Key = what evidence of disruption is there? Needs to be substantial

· May have the ability to prohibit speech that infringes on the rights of other students to be secure/offends vulnerable students (Tinker) 

· Can apply Tinker test to off-campus speech in rare cases but presumption should be against doing so

· Hazelwood does not apply to off campus, non-school sponsored speech 

· Frazer likely does not apply to off campus speech (Mahoney – little interest in just preventing vulgarity in students’ free time)

· Consider categories of unprotected speech – school can ban! 
Principle 8: Government Regulation of Speech of its Employees Affects the Legal Analysis
· Government as an employer – when can they regulate speech

· Note: also governed by employment law (will not be an issue on the exam) 

· Basic idea = Gov has a right and an interest in limiting speech of its employees in the workplace but employees also have a right and an interest in free speech 

· Analysis

· (1) Is the speech within the scope of employment or said as a citizen? 

· Scope of employment = no 1st Amend protection ( employer can fire for speech

· (2) If speech is said as a citizen, was the speech a matter of public or private concern? 

· Public concern = balance ( speech is protected if value of speech outweighs government interest 

· Private concern = no 1st Amendment protections ( employer can fire for speech 
· When is speech within the scope of employment or as a citizen?

· Idea = Gov (like any other employer) should be able to fire employee for speech made as an employee

· Speech can be outside scope of employment even if

· Said at work

· Concerns workplace issues

· Involves info obtained at work 

· Ask: could this person have made this speech in question in the same way without his/her employment?

· Garcetti v. Cabellas

· Background 

· Prosecutor A prepared an internal memo for his supervisors recommending dismissal of Prosecutor B (said police lied to get a search warrant under the purview of Prosecutor B)

· Supervisor disagreed with A’s conclusions

· Prosecutor A was demoted ( argued he was punished for his speech (writing the memo)

· SCOTUS held no 1st Amendment violation because speech was within the scope of his employment not as a citizen 

· Part of his job was supervising attorneys and writing memos ( was not acting as a citizen when doing these activities 

· Possibly also because speech was based on info learned as part of his job 

· Criticized because of implications for whistleblowers 

· Lane v. Franks

· Background

· Lane was director of a federally funded program for disadvantaged youth in Alabama

· Discovered Alabama state legislature was bilking program out of $177k as a “no show employee” and fired the legislator from the program

· Advised not to fire legislature 

· Lane subpoenaed to testify before a federal GJ about what happened and then testified at trial 

· Lane was fired 

· 11th Cir held no 1st Amendment protection under Garcetti because it involved info he learned in his official duties ( within scope of employment 

· SCOTUS unanimously reversed and held that speech was said as a citizen though it concerned the workplace 

· Just because speech was about info acquired in employment does not make it employee speech

· Question = whether the speech itself is ordinarily within the scope of the employee’s duties, not whether it concerns those duties 

· Here, Lane’s ordinary job responsibilities did not include testifying in court proceedings ( spoke as a citizen 

· Is content of speech a matter of public or private concern?

· Rule = private concern ( can fire without concern; public concern = balancing test 

· How to determine if public or private

· Content of the speech

· Is it newsworthy or of legitimate concern to the public? Yes = public concern 

· Context of the speech

· Form of the speech

· More likely to be private – conversation between 2 people

· More likely to be public – editorial, congressional testimony 

· Motive 

· Balancing

· Ask: if the value of public speech outside of the scope of employment outweighs the harm to the workplace

· Yes = can’t punish!

· Common harms to workplace?

· Disruption of workplace

· Threats to employer’s authority

· Violation of specific work rules  
