Judicial Review & Justiciability
· Justiciability Overview

· Must have a case or controversy between adverse parties for the Court to have jurisdiction
· A “controversy” that is appropriate for judicial determination 

· Different from a difference or dispute of a hypothetical or abstract character 

· Must be definite and concrete, touching the legal relations of parties having adverse legal interests 

· Legal interests – affects a legal right; invokes the political question doctrine 

· Without a legal interest, there is no claim ( not justiciable

· A claim = a set of operative rights giving rise to one or more right(s) of action 

· Remedies are not part of the claim ( they are independent 

· Advisory opinions = opinions of the court on the pure interpretation of the law without any controversy in the background ( Not allowed 

· Cannot file an action in court to ask them to say what the law is (must have an injury) 

· Only applies to Federal Courts and litigants 

· Ex: SCOTUS can certify a question to a State’s highest court on a state law matter

· Thus, state courts can issue advisory opinions

· Cases and controversies 

· There is a difference, but it is not clearly defined 

· Remember: there must be a case or controversy (adversity between the parties) for the court to hear the matter

· Need to have at least 1 party who will have a claim 
· Marbury v. Madison

· Establishes the power of judicial review 

· Duty of the courts to protect the validity of the constitution 

· Political Question Doctrine Intro

· Judges may only resolve disputes 
· Cannot ask for an advisory opinion (a pronouncement of what the Court thinks the law is)

· Must have a right under the law to something for a Court to hear a case

· Political question = Court must dismiss for lack of subject matter jurisdiction

· Courts may only resolve cases or controversies 

· Cooper v. Aaron

· Further establishes the authority of SCOTUS 

· States are bound by what Federal Courts say when there is a conflict between Fed/State law 

· Muskrat v. US

· Plaintiffs are asking for declaratory relief regarding Indian land allocation that was reduced by statute 
· Claiming a violation of 5th Amendment Takings Clause & want a declaratory judgment that happened
· The Court conflates the remedy sought (declaratory relief) with the claim and conclude that the P are asking for an advisory opinion
· Court states that P are asking them to declare the statutes unconstitutional ( that is the remedy, not the claim 

· Reinforce the case or controversies requirement

· Court also says that a declaratory judgment would be unenforceable
· Not true – P could take the judgment and sue for damages and restitution (since it would declare that a taking occurred) 

· Difficulty is that the Court doesn’t see what the claim is 
· This case was decided before the Declaratory Judgment Act was passed, so the Court wasn’t as familiar with the concept
· Court also does not see the adversity 

· Here: P would have a claim against the US if the Court declares they suffered an unconstitutional Taking ( they would be a P in a course of context (See Aetna)

· Key takeaway: don’t conflate the remedy with the claim 
· Definitions

· Case = a suit instituted according to the regular course of judicial procedure 
· Controversies = less comprehensive than cases, and includes only suits of a civil nature 
· Cases and controversies are intended the claims of litigants brought before the courts for determination by such regular proceedings as are established by law or custom for the protection or enforcement of rights, or the prevention, redress, or punishment of wrongs
· Whenever the claim of a party under the Constitution, laws, or treaties of the US takes such a form that the judicial power is capable of acting upon it, then it has become a case

· The term implies the existence of present or possible adverse parties, whose contentions are submitted to the court for adjudication 

· Aetna Life Insurance Co. v. Haworth 

· Plaintiff in a course of context = when the other party will sue to protect their rights

· Ask: Will the future plaintiff have a claim?

· Still adversity – D is asserting P’s claim

· It is the nature of the controversy, not the method of its presentation or party who presents it that determines if a controversy exists 

· Here – character of the controversy is the same whether the insurer or the insured asserted the claim

· A controversy must be definite and concrete, touching the legal relations of the parties having adverse legal interests 

· No legal interest ( no claim ( no jurisdiction

· Sole questions of fact for the court to resolve does not defeat jurisdiction

· Legal consequences flow from the facts and it is the provenance of the courts to determine the facts to see the legal consequences 

· Declaratory judgments

· Established by the Declaratory Judgment Act 

· Does not confer jurisdiction 

· Only establishes a procedure for the court to resolve a dispute 

· Still a case or controversy (not an advisory opinion)

· Look at P and see if they have a claim

· By asking for a declaratory judgment ( conceding that the other side has a claim

· Does not overrule Muskrat, but is the answer whenever someone cites Muskrat 

Justiciability: Standing 

· Standing Overview

· P has the burden of establishing standing

· Requirements

· (1) Injury that is concrete and particularized, and not speculative or hypothetical 
· Particularized = personal to the P; must point to a specific law that is causing the injury to that plaintiff 
· Generalized grievances = no standing 

· Exception: Cash bounty cases (your injury = loss of the right to enforce the law and get $$)
· Example of not particularized: the President deciding not to execute a law in a particular way 

· The more that you can translate your injury into financial damages, the more likely the court will agree that your injury grants you standing 

· Lyons – fear of future injury is not sufficient (speculative); must be “concrete and particularized” and “actual or imminent” 
· Clapper – future harm must be “certainly impending”
· But see SBA (stating that a future injury can be proven by a “substantial risk” that the harm will occur) 
· Past conduct may help establish an injury when the harm is ongoing 
· (2) Causation – injury must be fairly traceable to D’s conduct 
· (3) Redressable – a favorable opinion by the court is likely to redress the injury (not that the injury will actually be redressed)
· When stating a claim:

· Claim = set of operative facts that give rise to a right of action 

· Duty

· Breach 

· Causation

· Damages

· Identify the source of the injury ( that is your claim 

· The injury manifests from the conduct

· The narrower you define a claim ( the smaller the relief you can claim 

· Even if you have several rights of action ( only one claim

· Only have multiple claims when you have more than 1 set of operative facts 

· You only need to establish standing for your claim, not the remedies you are seeking 

· Remedies are procedural devices, not jurisdictional 

· Organizational Standing

· Organization could have independent standing or can have standing on behalf of their members

· Interest of the org is germane to the right enforced 
· No need for individual members to participate in the action if the org is only seeking injunctive or declaratory relief

· Damages ( may not benefit individual members
· Presence of state/local government in a lawsuit is “special” for standing purposes 
· States give up their rights to be in the union ( Gov must protect those interests 

· Must be a sovereign interest 

· Procedural Rights & Standing (Lujon FN7 & Mass v. EPA) 
· When a person has been granted a procedural right to protect their concrete interest ( do not need to meet the normal standards for redressability and immediacy 
· Prudential Standing
· Separate from Article III standing requirements 
· Can be used to lower/raise the standard 

· When lowering the standard, must be a “non-ordinary” case

· Reflect considerations of necessity and practicality

· Adversity is a prudential concern, not an Article III requirement 

· Underlying point: Court is prone to make decisions based on practicality and necessity when deciding whether to hear a case or not 

· Always think: can you show the court adverse legal consequences on the courts if they do not find standing 
· Standing when there is a lack of adversity on appeal (Windsor/Chadha/Hollingsworth)

· When P and D are in agreement ( adversity may be satisfied by the presence of a 3rd party intervener
· But the intervener must have standing to assert their interests  
· State Supreme Courts cannot declare when a party has standing (Hollingsworth) 
· City of Los Angeles v. Lyons 

· 1983 Claim ( subjected to chokehold without reason ( infringement of constitutional rights 
· Relief: 

· Damages

· Declaratory relief

· Injunction to stop chokehold practice 
· Court splits the claim into two, based on the remedies sought 
· This is a mistake ( the claim is separate from the remedy

· Remember: remedies are procedural, not jurisdictional 

· Some overlap, but procedure = how to litigate a case, including what remedies are available 

· Jurisdiction = Article 3 doctrines (case/controversy, standing, etc)

· Says Lyons has standing for damages, but not for declaratory or injunctive relief 

· Federalism Concerns 

· This case involves state criminal law ( states are protective of their right to manage their criminal system independent of Fed Gov 

· Court says that in order to have standing, Lyons would have to prove 

· All police officers always use chokeholds when stopping African Americans, or
· There is an official policy/authorization to use chokeholds 
· (Basically impossible standards) 

· Court also recognizes that future chokeholds may happen, but are not too worried about it 

· Fear of future harm is not an injury, it is speculative ( not sufficient for standing 
· Past conduct is not sufficient to establish present or immediate injury 
· Linda RS v. Richard
· Claim = DA’s refusal to enforce the law violated the EPC 

· Failure of father to pay child support causes Linda’s injury ( DA refused to enforce the child support payment
· Court identifies the remedy sought as an order forbidding the DA from declining to prosecute the crime 

· Court’s standing issues 
· No standing if you weren’t the one subjected to the harm by the person & Court cannot order DA to exercise his discretion 
· Error = injury claimed is for Equal Protection, not lack of prosecution 

· Alleged injury would not be redressable if P wins ( father would be in jail, not required to pay child support ( no jurisdiction
· Error = redressability considers the likelihood the proceeding will redress the injury, not that the injury will actually be redressed 
· Also, P is claiming an EPC violation ( remedy isn’t for the father to pay; it is for either everyone to have the statute enforced against them or no one 
· Essentially Lyons repeat – looking at the remedy to determine standing, not the claim 

· Lujan v. Defenders of Wildlife

· Parties
· P = environmental orgs and some members

· D = Sec of Interior 

· Claim 

· Facts ( revised regulation

· Right = violation of administrative regulation or constitutional rights (procedure) 

· Duty = revision of the statute must be within the statutory parameters
· Breach = Revision didn’t follow the statutory procedure

· Caused harm = P’s ability to see the endangered species compromised 
· Seeking declaration that the revision was not within the ESA standards and an injunction to go back to the old standard 

· Standing Analysis (Claim = cannot see the animals in the future) 
· Injury 
· P offers two affidavits from members of the organization, claiming they will not be able to observe endangered species in the future because the EPA’s regulation change
· Problem = injury is too speculative ( no evidence that the members will go there again 
· Would need to show they had purchased a plane ticket (no longer speculative at that point) 

· The more that you can translate your injury into financial damages, the more likely the court will agree that your injury grants you standing 

· Here, the injury is very abstract because it is connected to conduct by a third party 
· Regulation change removed the requirement that the EPA consult with 3rd parties before making changes to their policy 

· Even if the 3rd party consults, the amount of money that the EPA will give is minimal ( not clear whether the nonagency activity will be altered or affected 

· Causation 

· 3rd Party is causing the harm ( not bound by the Secretary’s orders/regulations 

· Money given to the 3rd parties may not change their conduct 

· Thus, conduct is not fairly traceable to the defendant

· Redressability 

· 3rd party agencies don’t appear to be bound by the orders of the Secretary ( a favorable order here may not result in P getting the relief they are seeking (being able to see the endangered species) 
· Massachusetts v. EPA 

· Background

· P = group of private organizations (with State interveners) 

· D = EPA (joined by other states)

· Claim = EPA violated the Clean Air Act by failing to regulate carbon dioxide 

· CAA gives EPA the power to make sure the air is clean

· Seeking declaratory and injunctive relief

· Initial thought ( is this a discretion to regulate, or is this a statutory obligation?

· Here, the statute gives discretion on how much to regulate, but there is no option not to regulate 

· Remember: just because there is discretion doesn’t mean that this isn’t a justiciable issue; need to look at what that discretion is and what the plaintiffs are asking for

· States/local gov – Court says their presence is “special”

· Because States give up their rights to be in the union ( gov must protect their interests 

· There must be a sovereign interest 

· Problem = there isn’t really a sovereign interest at stake (loss of costal land ≠ a sovereign issue)

· Procedural Rights (procedural injury)

· Exist when a statute creates a right of action to sue 

· Remember FN 7 in Lujon ( causation and redressability standards are lowered

· When the litigant vested with a procedural right, that litigant has standing if there is some possibility that the requested relief will prompt the injury-causing party to reconsider the decision that allegedly harmed the litigant
· Can assert their right without the normal immediacy and redressability requirements 
· Only one of the petitioners needs to have standing to consider the petition for review of an EPA decision 
· Odd – SMJ requires that every party satisfy SMJ to proceed

· Mass’s presence + procedural right = Standing is found 

· Court’s Standing analysis 
· Concrete injury ( loss of costal lands
· Causation ( evidence that lack of EPA action is causing an increase in global warming 
· Even though global warming is dependent on actions of 3rd parties, the Court states that the possibility of incremental change because of EPA’s actions is sufficient 
· Redressability ( Slowing the pace of global warming is enough 

· Clapper v. Amnesty International

· Background 

· P = individuals (lawyers, reporters, etc.)

· D = Clapper is in charge of enforcing the amendment to FISA 

· Claim = Amendments to FISA has intruded on their ability to communicate with their clients, in violation of the 1st and 4th Amendments

· Relief sought = declaratory and injunctive relief

· Important: P file the action the day the Amendments are implemented

· Bringing an action before a law is enforced is different ( in the realm of future/speculative harm

· Bringing an action after the law is implemented ( more concrete injury 

· Here ( the law has not been enforced against the plaintiffs yet; creates the problem of an injury 

· But really ( it’s the NSA; likely already enforced against P under previous regulations

· FISA amendments give more authority to the gov to intercept communications by removing some restrictions & requirements to obtain a FISA warrant 
· Before the amendment, over 30,000 communications were intercepted by the gov regarding 1 plaintiff and his client 

· We know this because the info was used against the client
· Standing Analysis
· Injury – P assert a present injury because they are taking measures to avoid having their communications intercepted 

· Ex: traveling to foreign countries to communicate in person

· Court rejects this because it views the actions as measures taken because of a fear of interception
· “Respondents cannot manufacture standing merely by inflicting harm on themselves based on their fears of hypothetical future harm that is not certainly impending”

· Court rejects evidence of past interception as evidence that P’s communications will be intercepted in the future
· Court reasons that P cannot establish that the government will actually target them 

· Doesn’t really make sense since the FISA amendment is going to make it easier to intercept communications 
· Note: Past conduct is helpful to establish an injury when the harm is ongoing 

· Causation – the injuries are not fairly traceable to the FISA amendment 
· Susan B. Anthony v. Driehaus 

· Background

· Ohio law prohibits anyone during election campaigns from publishing statements that are false or recklessly disregarding the falsity of a political candidate 

· SBA wants to publish a statement that Driehaus is supporting government funded abortion 

· Driehaus initiates an action against SBA under the Ohio law 

· While Driehaus is enforcing the law ( SBA files action in federal court ( challenging their first amendment right because the Ohio law chills the exercise of their right 

· Chilling Injury 

· Right hasn’t been fully violated, but you are afraid of exercising your right because of possible consequences ( Causes you not to exercise your right

· Arises mostly in 1st Amendment cases, specifically in the context of political speech 

· But never categorically exclude chilling effect argument to protect other constitutional rights 

· Pre-enforcement actions 
· Standing when the threatened enforcement is “sufficiently imminent”, such as when a P “alleges their intention to engage in a course of conduct arguably affected with a constitutional interest, but proscribed by a statute, and there exists a credible threat of prosecution” 
· Idea = should not have to suffer prosecution under a statute just to challenge the constitutionality of that statute 
· Pre-enforcement Standing Here:

· P alleged an intention to engage in political speech (1st Amendment) that may violate the Ohio statute

· Court views P’s conduct as proscribed by Ohio’s statute 
· Credible threat of future enforcement
· Past enforcement of SBA under the statute 
· Bolstered by the fact that anyone can file a complaint of a violation 
· Enforcement is not a rare occurrence

· Important: Court states “An allegation of future injury may suffice if the threatened injury is ‘certainly impending,’ or there is a ‘substantial risk’ that the harm will occur”
· Thus, while Clapper’s “certainly impending” standard is the one used by the Court, you can make an argument that under SBA, P only need to establish a “substantial risk” that the harm will occur  
· US v. Windsor 

· Background
· P = 2 married women from Canada/NY

· 1 woman died and left her estate to her wife ( Windsor tried to claim a $300k tax refund for the estate tax ( Gov denied because they were not married under the definition of marriage in DOMA 

· Claims DOMA is unconstitutional under the EPC 

· DC & AC declare DOMA unconstitutional 

· At some point during the litigation ( Gov changes its position and agrees with Windsor that § 3 of DOMA is unconstitutional 

· Will no longer defend the law
· Change in position = no more adversity between the parties

· But US still doesn’t pay Windsor 

· Want a final pronouncement from SCOTUS ( if they pay out now, maybe a lower court will disagree and say DOMA is constitutional ( would cause them to pay money they might not have to 

· BLAC moves to intervene as D to defend DOMA
· US appeals SCOTUS asking them to affirm the judgment of the lower courts ( BLAG asks for reversal 
· Issue: Does BLAC or US have standing to appeal? 

· Remember: SMJ must exist throughout the entire life of the litigation ( any party may raise lack of SMJ at any time 
· Court is lowering the standard for standing analysis by considering both petitioner’s standing separately
· Normally ask if “petitioners” have standing (considered together) 
· Want to avoid addressing BLAG’s standing because the Hollingsworth decision is pending 

· Standing – separate than Article III standing requirements
· Not required (unlike Article III requirements)

· Only applies to non-ordinary cases when lowering the threshold requirements 
· Limits when courts may exercise SMJ

· Reflect “considerations of necessity and practicality” 

· Applies to appellate jurisdiction only 

· More flexible standard than regular Article III standing – only need to establish the “stake” in the litigation 

· Do not have to have a concrete and particularized injury 

· After this case, aversity = prudential concern; not required by Article III 
· Court finds the case to be justiciable

· US has standing – they have a “stake” in the litigation (having to pay out the claim to Windsor)
· No adversity between US and Windsor, but this “prudential” concern is satisfied because:

· BLAG is part of the litigation (creates some adversity) 

· Amici will offer arguments on both sides 

· Prudential Concerns:

· Could have a practical effect on the number of cases that would be heard by the Court if they decline to hear the case
· US could be subject to multiple obligations without an opinion

· I.N.S. v. Chadha 
· Background 

· Under the Immigration and Nationality Act, when a legal immigrant has overstayed their visa ( can ask the immigration judge to suspend their deportation/extend their visa 

· If the immigration judge accepts the claim ( sent to both houses of Congress ( either house can veto the decision 

· Chadha overstayed his visa ( immigration judge decides to suspend his deportation ( Congress decides to veto the decision of the immigration judge 

· Chadha appeals decision to appellate court (from admin. Agency)
· INS agrees with him that Section 244(c) is unconstitutional 

· Triggers a lack of adversity 

· Both houses move to intervene in the appeal 

· Procedural rules allow for a party to intervene at the appellate level 

· Appellate Court held Section 244(c) violates SOP doctrine and directs the AG from ceasing to take any steps to deport Chadha 
· INS appeals the decision of the appellate court to SCOTUS – do they have standing?

· Like Windsor, party appealing is asking to affirm the decision below & there is no adversity between P and D 
· Without AC opinion, INS would’ve deported Chadha 
· INS is entitled to the money in their budget ( the decision to deport or not deport someone affects that budget ( INS has suffered an actual injury if they have to carry out deportation procedures that are unconstitutional (spending money they didn’t need to) 

· This is their “stake” that satisfies the lowered appellate standing requirement  
· Presence of Congress as interveners satisfies the adversity requirement 
· Hollingsworth v. Perry
· Background 

· CA Supreme Court holds CA Constitutional Amendment (stating that marriage is only for opposite sex couples) is unconstitutional
· Violates EPC because it prevents gay marriage without reason 

· Prop 8 is passed

· Lawsuit claims Prop 8 violates the federal constitution in Fed Court 

· At trial level – Governor agrees with plaintiffs 

· Proponents of Prop 8 intervene and eventually appeal 

· Gov has agreed that Prop 8 is unconstitutional but continue to enforce the law

· DC finds Prop 8 unconstitutional ( enjoins Gov from enforcing the law

· Gov decides not to appeal

· Proponents appeal to 9th Cir and appeal SCOTUS 

· Question = do the proponents have standing?

· 9th Cir certifies a question to the CA SC asking of proponents have standing to defend the proposition 

· CA SC holds that under CA law, proponents of Prop 8 have standing to defend the law 
· SCOTUS finds Proponents don’t have standing 

· No personalized injury

· Court characterizes the proponents’ injury as a “generalized grievance” 

· Once Prop 8 was passed ( their special “status” dissolves; they no longer have any role in the law

· Thus, they do not have an injuy personal to them ( their injury

· Not agents of the state 

· Not able to have 3rd party standing because the plaintiff must have standing
· No agency relationship that satisfies the Court exists 

· Fails typical agency requirements

· No fiduciary duty to the state
· State doesn’t pay for litigation

· No accountability to the state 
· Odd because SCOTUS is defining agency, but agency is a state law question ( CA SC had already said that they were satisfied with the relationship of the proponents and the Government 

· Highest court in a state cannot say when a party has standing to represent the interests of the State
Justiciability: Ripeness

· Ripeness Overview
· Claim is not ready for adjudication
· Does the plaintiff already have a claim, or does something else have to happen before the P will have a claim?

· Three ways of thinking of future injuries 

· Future injury ( standing ( injury must be certainly impending 

· But see SBA (substantial risk of harm)
· Claim is not ready for adjudication ( ripeness ( SBA 

· Present injury (chilling effect) ( 1st Amendment cases (chilling effect is enough of an injury to demand court attention, especially with political speech) 
· But

· Lyons (self-fabricated fear is not enough)
· Clapper (self-inflicted injury not sufficient)
· Must be able to link the fear to reality; look at: 

· D’s motive to continue the wrongful conduct

· D’s resources that will allow him to continue the wrongful conduct

· Logic

· Past conduct/reoccurring patterns

· Injury is already partially occurring
· But remember: the court is not willing to find that a chilling effect is a concrete injury 

· Pre-enforcement Actions

· Challenging the law before it goes into effect or before it is enforced against you
· Requires the P to allege an intent to violate the law 
· Reflects the Court’s belief that you should not have to violate a law you believe is unconstitutional and risk prosecution to challenge its constitutionality 
· Credible threat of criminal prosecution = more likely to find the issue justiciable 

· Always be conscious of how the Court is using Ripeness – the Court uses standing and ripeness interchangeably and tends to resolve the question of ripeness by analyzing standing 

· Doctrine originates in the regulatory context
· Idea = federal court will not act on administrative action that is not yet complete 

· Example:

· Fed agency adopted a regulation, but is in the process of enacting the regulation (not yet implemented) 

· Person becomes aware of the regulation and becomes fearful of an injury that may occur when the regulation is in effect

· Person files a pre-enforcement action 

· Pre-enforcement triggers:

· Law is not in effect

· Law is effect but hasn’t been enforced yet

· Since the process is not complete ( courts don’t want to interfere (SOP concerns) 
· Ripeness approach

· Does the P already have a claim? Consider:

· Fitness of the issue/claim for judicial resolution
· Is this a purely legal question?
· Yes = appropriate for adjudication

· Is there a need for more factual development? 

· Lack of factual development = not ready to decide 

· Is there “final agency action”?

· An “agency action” includes any “rule,” defined by the Act as “an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy,”

· Final action = The regulation challenged here, promulgated in a formal manner after announcement in the Federal Register and consideration of comments by interested parties is quite clearly definitive.
· Looking at administrative agency’s actions

· Hardship of the P if review is denied 
· Risk of noncompliance? 

· Risk of criminal prosecution significantly elevates the risk 
· Promise not to prosecute may not be sufficient to eliminate this risk 
· Sufficiently direct and immediate impact
· Significant change in P’s costs 
· Looking at P’s situation

· Abbot Laboratories v. Gardner 

· Background

· P = drug manufacturers 

· D = sec of health, edu, and welfare

· Claim = secretary exceeded authority to require the use of generic drug name every time the brand name appears

· Injury = civil and criminal liability for failure to comply

· Rule is in effect, but has not been enforced yet

· Issue = did the statute give authority to the Sec. to act as he did, or did he exceed his authority?
· Fitness of the issue/claim for judicial resolution?

· Is this a purely legal question?

· Yes – only focusing on whether the statute was properly construed by the Commissioner 
· Final agency action?
· Yes – regulation was announced in the Federal Register after comment period 
· Hardship to P?

· Risk of prosecution for noncompliance 
· High $$ cost for P to change labels 

· Claim was ripe for adjudication as a pre-enforcement challenge 
· Toilet Goods Assoc. v. Gardner

· Background 

· Cosmetic manufacturers suing Sec of health/wellness

· Regulation = regulators can inspect to check for color additives; no regulators = can lose their certification

· Ripeness

· Fitness of the issue for judicial resolution?

· Final agency action (yes)

· Legal question (mostly legal) 

· Factual development

· We don’t know whether an inspection will be ordered or what reasons the Commissioner will give to justify his order

· Kind of a weak justification – do we really need to know this? 

· Not really adding anything to figuring out if the Commissioner exceeded his authority 

· Hardship

· No change in conduct – P can continue its conduct as is, but must allow inspection

· Also – should already be behaving in a way that reduces the risk of color additives

· No risk of criminal prosecution 

· Claim was not ripe for adjudication 
· Holder v. Humanitarian Law Project 
· Criminal statute: federal crime to provide material support or resources to a foreign terrorist organization
· Pre-enforcement claim: Statute violates the 5th Amend DPC because it is unconstitutionally vague; statute violates freedom of speech and freedom of association 
· There exists a credible threat of criminal prosecution & P should not have to risk prosecution just to challenge the statute 
· Analysis 

· P have stated they intend to violate the statute 
· Gov has not argued that P will not be prosecuted if they do what they say they will do 
· Risk of prosecution = hardship to the P

· Issue is ripe for adjudication

· Susan B Anthony v. Driehaus (Ripeness)

· See Standing section for background

· Court finds no ripeness issue
· Challenge to statute presents purely legal question
· No future factual development needed 
· Denying review will impose a substantial hardship on P because they will have to choose between engaging in political speech and risk prosecution or refrain from speaking 
· Important takeaways 

· Pre-enforcement challenges are permissible when 
· Circumstances render the threatened enforcement sufficiently imminent
· P satisfies the injury-in-fact requirement where he alleges an intention to engage in a course of conduct arguably affected with a constitutional interest, but proscribed by a statute, and there exists a credible threat of prosecution 
· Does not require actual criminal prosecution to seek relief 

· Reflects the essence of Declaratory judgments 

Justiciability: Mootness

· Mootness Overview
· If a case is moot ( no case or controversy ( essentially asking the Court for an advisory opinion 

· Mootness comes up if there is a change in facts or law that destroys the original claim 

· Remember: the claim must remain alive throughout the entire litigation

· Who has the burden?
· D will raise mootness

· P has the burden of proving the case is not moot

· But: D has an additional burden of proving voluntary cessation (if that is the basis for mootness) 

· Mootness Exceptions (case is not moot even though it appears it is) 

· Voluntary cessation

· D says they are not going to continue the challenged conduct 

· Must be reasonably clear that the D’s behavior will not recur 

· Heavy burden 

· Capable of repetition yet evading review

· P is rebutting mootness because the harm (that is no longer occurring) can repeat in the future

· Usually comes up when the harm happens and ends quickly 

· Examples: abortion, jailing

· Collateral Consequences

· P is rebutting the presumption of mootness because they are still at risk of harm from D’s conduct

· There are future injuries that are not readily apparent that make this case not moot 
· Central part of the initial controversy has dissipated, but the party seeking judicial relief might still be subject to significant consequences arising out of the initial controversy 

· Example: release from incarceration; still could have loss of rights that render the appeal not moot 
· Defunis v. Odegaard 

· Facts

· Defunis files 14th Amend. EPC against the school (U.W.), claiming he was denied admission because of his race

· Seeks declaratory and injunction for ordering admission

· TC granted injunction & Defunis starts law school

· WS SC reverses while Defunis is in the last year of law school 

· Court holds the claim is moot because Defunis is in his last semester and there is no reasonable chance he will not finish and will therefore not be at risk of any harm 
· Exception Analysis
· Voluntary cessation 

· Not a case of VC because the university did not make the decision that mooted the case 

· Defunis is not realistically going to be affected by D’s conduct because he is in his last semester 

· Capable of repetition yet evading review

· Majority says not applicable because Defunis isn’t going to apply for law school again

· But dissent notes that it is possible something happens that prevents Defunis from finishing law school ( may have to reapply ( could be harmed in the future (very speculative) 

· Turner v. Rogers

· Background

· Child support case

· Father is behind on child support ( found in civil contempt five times

· Already served six-month sentence (released)

· Issue = does the DPC require the state to provide counsel at a civil contempt hearing to an indigent person potentially faced with such incarceration 

· Mootness issue arises because P is out of jail ( does he still need relief?

· Court finds the case is not moot because the claim is capable of repetition yet evading review 
· Father had already served his jail sentence but is at risk of being found in civil contempt again 
· Evades review because the jail sentences are very short

· Turner had been found in contempt five times previously ( substantial risk of reoccurrence 

· Already v. Nike
· Background 
· Nike alleges Already infringed on their trademark 
· 8 months after Nike filed its complaint and 4 months after Already counterclaimed, Nike issued a “covenant not to sue” promising not to sue Already for trademark infringement 
· Nike moves to dismiss claims 

· Court views the case as moot ( covenant Nike issues is a voluntary cessation 
· Problem = the covenant does not get rid of Already’s CC that Nike has an invalid trademark 
· Court is viewing Already’s CC as a defense, rather than a CC
· Covenant doesn’t address Nike’s duty not to have an invalid trademark or the breach of that duty (only addresses the harm) 
· Chafin v. Chafin
· Background

· Father divorces mother ( mother takes child to Scotland 

· Father attempts to get child back under Convention Rules that give US courts concurrent jurisdiction with the other Country 

· Convention wants to ensure that when a child is removed from their habitual country of residence, they are returned ASAP

· Once the child is returned ( Court loses jurisdiction

· DC rules that Scotland is the habitual place of residence for the child & orders Father to pay $$

· Father files a stay so he can appeal ( denied
· AC denies appeal on mootness grounds

· Court decides the case is not moot 

· Rejects the argument that the case is moot because the Court lacks the authority to enforce a judgment it may render in favor of the Father 

· This is confusing the remedy with standing ( standing requires a likelihood of redressing the injury, not actual redress
· A case becomes moot only when “it is impossible for a court to grant any effectual relief whatever to the prevailing party...as long as the parties have a concrete interest, however small, in the outcome of the litigation, the case is not moot” 

· Campbell-Edwards v. Gomez
· Background

· Rule 68 – unaccepted settlement offers; if a D offers a settlement that is rejected and the P obtains a judgment that is not better than the rejected settlement amount ( P must pay D’s costs from the time of the settlement offer 
· Gomez sues CE for sending unconsented to text messages to him in violation of a statute

· Seeks to certify a class action

· Before class certification, CE offers G a Rule 68 settlement, which is not accepted 
· CE moves to dismiss, arguing the settlement offer mooted G’s individual claim by providing him with complete relief 
· Issue = does an unaccepted Rule 68 offer moot a claim?

· Court holds that the unaccepted offer did not moot the claim

· Like contract law, an unaccepted offer has no legally binding effect

· But notice: if D offers a settlement for everything P is seeking ( P’s claim would essentially be moot because the injury has been remedied
Justiciability: Political Question

· Political Question Overview
· Reflects the tension inherent in the SOP doctrine 

· When does a case involve a political question? (Baker Factors) 
· There is a textually demonstrable constitutional commitment of the issue to a branch of the government 

· When the text of the constitution clearly says which branch must resolve the issue and the Court is not one of them, the Court must dismiss for lack of SMJ 

· P can only overcome this by showing that there is no textual commitment of the issue ( requires the Court to examine the text to determine 

· There is a lack of judicially discoverable and manageable standards for resolving it

· Is there precedent to guide the court?

· Only look at this factor if the text of the Constitution does not clearly assign the issue to any branch of the gov 

· The impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion

· Resolution of the case requires the Court to engage in a political decision ( should normally go to another branch first 

· The impossibility of a court’s undertaking independent resolution without expressing lack of respect due to the coordinate branches of government
· An unusual need for unquestioning adherence to a political decision already made

· The potentiality of embarrassment from multifarious pronouncements by various branches on one question 

· Duty v. discretion

· Discretion is not reviewable, but discretion is always limited; the law tells you what options are available under your discretion 
· If action falls outside of the options ( abuse of discretion ( moves action outside of that branch ( courts can weigh in

· There is always a level of judicial review, even if it is just the Court analyzing if they can hear a case 

· Never a situation where there is absolutely nothing for the court to do 

· Just because a case presents a political issue ≠ a political question is present 

· Analysis

· (1) There must be a potential conflict between the branches of gov
· Would the judiciary be encroaching on the power of another branch?

· (2) Identify P’s claim – what are the facts and law that give rise to P’s claim?
· (3) Identify the specific issue/question presented to the Court

· What type of answer do you want from the Court? Are you asking the Court to do something it usually does (declare something unconstitutional) or something another branch does (apportion districts)

· (4) Apply the Baker Factors 
· Baker v. Carr 
· Background

· Claim = Tenn’s constitution (regarding reapportionment) violates the 14th Amendment EPC 
· Baker factors – summary of PQD

· Issue = is this a question for federal courts to resolve? 

· Yes – the Court must look at what the Tenn. Legislature has done and if it conflicts with federal law
· Issue looks like a political question because it looks like P are asking the Court to do something it normally would not

· Appears like the P are asking the Court to reapportion the districts, a duty assigned to the legislature 

· Problem = the way the P framed the relief

· Here, the P are asking the Court to determine if the state action is consistent with federal law

· This is something federal courts have the exclusive right to decide 

· Powell v. McCormack
· Background

· Powell is elected to the HOR but is not allowed to take his seat
· Claims Congress violated Art. I § 2 when they excluded him from taking his seat (wants declaratory and injunctive relief)
· Appears to be a political question because it seems like P is asking the Court to tell the legislative branch what to do 

· Analysis 

· (1) claim = Congress violated Art. I § 2
· (2) relief sought = wants to be seated 

· (3) Text of the constitution: Article I § 2 establishes three requirements to be seated

· (4) Issue = can the HOR exclude someone who has been elected based on requirements not in the Constitution?

· (5) Textual commitment? 
· No commitment to the House

· The issue is most naturally for the Court to interpret 

· McCormack argues that Art. I § 5 gives the House exclusive authority to determine if someone is qualified to be seated
· Determining this requires the Court to read and interpret § 5

· Thus, the Court must do what it normally does (interpret the constitution) to resolve the issue ( not a political question case
· Nixon v. US 

· Background

· Nixon = US district judge who has accepted bribes ( impeached

· Art. I § 3, cl. 6 – “The Senate shall have the sole power to try all impeachments” 

· Senate Rule XI – establishes a framework with which the Senate can try an impeachment 

· Can appoint a committee to collect the evidence and present it to the entire Senate

· Claim = Senate had a duty to follow the impeachment clause and they breached that duty by using an unconstitutional procedural method (Rule XI)

· Argues that “try” = a judicial trial 
· Relief sought = declaratory judgment that the impeachment was void and an injunction reinstating him

· Court concludes that the case is not justiciable
· Text of the Constitution clearly delegates the power to try an impeachment to the Senate 
· Unclear on the intended meaning of “try” or “sole” (no judicially discoverable methods to decide the meaning)
· Constitution provides other safeguards suggesting judiciary isn’t allowed to intervene 
· HOR indicts / Senate tries

· 2/3 majority required for conviction 

· “Sole” appears to preclude judicial review 
· Court is concerned with “lack of finality” concerns

· What would happen if the Court declared Nixon had to be reinstated? What would happen if someone had already replaced him? 

· Zivotovsky v. Clinton 
· Background
· Z = US citizen born in Jerusalem in 2002

· Mother filed petition with state department to issue him a passport listing his birthplace as Jerusalem, Israel 

· Right granted by the Foreign Relations Authorization Act (State Dept must issue Passport listing birthplace as Jerusalem, Israel upon request) 

· Analysis
· (1) Tension between the judiciary and legislative or legislative and the executive

· (2) P’s claim = Section of FRAA is unconstitutional
· (3) Text clearly gives the judiciary the sole duty to decide if the section is constitutional 

· Thus, the case is justiciable 

Abstention 
· Abstention Overview

· Abstention = the power to decline jurisdiction when jurisdiction attaches in order to honor federalism 
· Rule = Court must exercise jurisdiction when it attaches
· Abstention is the exception, and only in three categories:
· Pullman

· Burford/Colorado River 

· Thibodaux

· But abstention becomes the rule if there is a pending state criminal/quasi-criminal/enforcement/contempt proceeding

· Except when P cannot protect their federal rights
· Bad faith prosecution/harassment

· Fragrantly unconstitutional statute

· Other extraordinary circumstances 

· Reflects Federalism concerns 

· But “our federalism” does not mean blind deference to states’ rights

· “Our Federalism” reflects the idea that legitimate state activities should be free from “undue” federal interference 
· Approach

· (1) Does the court have jurisdiction?

· (2) Is there a category of abstention the case falls into? 
· Pullman – federal claim + open question of state law that, if decided by state courts, could moot the constitutional issues

· Court will stay the federal court proceedings 
· Litigant can file the claims in state court and make an “England Reservation” to reserve their right to bring federal claims back to federal court later if necessary

· Burford – is there an integrated uniform state administrative procedure that would be interrupted by a federal court decision?

· Yes = must dismiss the claim
· Thibodaux – Eminent Domain proceeding + open question of state law 

· But see County of Alleghery (ED proceeding but no open question of state law)
· 1st Amendment Cases (Likely no abstention)
· Baggett – no abstention because the state statute is so vague that a federal court ruling would not interfere with federalism concerns

· Zwickler – no abstention because of the overbreadth of the state action 
· State Court proceedings that are judicial in nature (abstention)
· Criminal proceedings

· Three Exceptions:

· Prosecution is brought in bad faith or intended to harass

· Prosecution is fragrantly and patently unconstitutional

· Other extraordinary circumstances 

· Quasi-criminal proceedings

· Some Civil Enforcement proceedings
· State Court proceeding is “in aid of the authority of the judicial system, so that its orders and judgments are not rendered nugatory” (Penzoil; abstain)

· State Court needs this proceeding to operate
· Extension if Younger abstention to civil cases, but very limited exception 
· Eminent Domain (but weaker than other categories)
· Note: existence of a parallel state court proceeding on the same subject matter ≠ automatic abstention

· Needs to fall within one of the Younger categories 
· The federal anti-injunction statute (28 U.S.C. § 2283) provides that a federal court may not grant an injunction to stay proceedings in State court except 

· As expressly authorized by Act of Congress

· Federal law doesn’t need to contain an express reference to Section 2283

· Need not expressly authorize an injunction of a state court proceeding

· Must have created a specific and uniquely federal right or remedy, enforceable in a federal court of equity, that could be frustrated if the federal court were not empowered to enjoin a state court proceeding 

· Where necessary in aid of its jurisdiction, or 

· To protect or effectuate its judgments 

· 42 U.S.C. § 1983 permits a court to enjoin state court proceedings under the anti-injunction statute if the state court proceeding falls into one of the three Younger exceptions 
· Railroad Commission v. Pullman

· Triggers
· 1331 Jurisdiction – Violation of EP/DC/Commerce Clause 

· Action in equity

· Open question of state law that, if resolved, may resolve the federal claims and avoid needing to interpret the constitution 

· Remedy = stay the action and wait for the state court to interpret the law 

· “England reservation” permitted 

· Background

· Order by the Texas Railroad Commission, redistributing white and black employees with alleged favoritism toward white employees
· Pullman Porters (workers effected by the order) intervene on the side of the P 
· Claim = Commission’s order violated Texas law, the EPC, DPC, and the Commerce Clause 

· Problem = Court must decide if the Commission’s order violates the federal constitution, but the state law claim could moot the federal claims
· If the Commission didn’t have the power to do what it did ( can eliminate the order on state law grounds ( no need to invalidate under the Federal Constitution

· But Texas has not yet interpreted the state law ( any decision the federal court issues about the law would be a “forecast” 

· Court holds the case should be remanded to the DC with instructions to order the P to file in Texas state court 

· Reflects Federalism concerns – Texas has the final word on the state law, so let them decide before we act 

· Burford v. Sun Oil Co

· Triggers

· 1332 case in equity

· Uniform system to address the local policies & a federal ruling would frustrate that system

· Ruling would disrupt the complex state admin process

· Must dismiss the claim so they can refile in state court (no stay)

· Claim = Order of the Texas Railroad Commission granting Burford a permit to drill 4 wells on a small plot of land was invalid and denied due process
· Court rules that abstention is warranted
· There is a complex and organized state administrative scheme to handle these types of disputes 

· Federal Court action would frustrate this system 

· Louisiana Power & Light Co. v. City of Thibodaux
· Triggers
· Eminent domain proceeding

· Immediately involved with sovereign prerogatives

· Not an action in equity (P is seeking damages)

· Open question of state law

· Abstain + stay the Case 

· Background
· City of Thibodaux used its ED power to take some property from Power & Light Co
· Statute apparently granting the City the power to take has not been interpreted (in respect to a situation like this) by the Louisiana Courts

· There is also a conflicting opinion by the state AG as to the meaning of the statute 

· The Court is justified in abstaining from ruling on the action until the Louisiana Supreme Court rules on the meaning of the statute
· Similar to Pullman, but involves ED (ED = more concerns about interfering with state/local government relations) 

·  County of Allegheny v. Frank Mashuda Co
· Triggers

· Eminent domain proceeding

· NO open question of state law

· No abstention 

· Background

· Diversity case

· Allegheny took property from FMC purportedly to expand the Philadelphia airport
· FMC discovered Allegheny gave the land to a private entity for private use ( challenging the taking as unlawful under state law

· In PA, it is settled law that the State cannot take private property and give it to another private entity for private use
· Court holds that abstention is not proper in this case

· Federal DC would only need to decide issues of fact – whether the state law was violated given this particular set of facts
· No need to decide state law ( no abstention required under Thibodaux 

· Baggett v. Bullitt

· Trigger = Statute is so vague that 1 state court ruling would not resolve every claim that may arise under the statute 
· New litigants could come later and raise new questions against the statute ( would be inefficient to abstain in this instance 
· Background
· WA statutes that requires Washington State employees to take an oath as a condition of their employment 
· P challenge the constitutionality of the statutes/oaths 
· Violations of 1st/14th Amendments because of vagueness

· Court holds that abstention is not proper 
· The statutes are so vague that there is an “indefinite” number of interpretations & one state court pronouncement is unlikely to resolve every issue 

· Zwickler v. Koota

· Trigger = 1st Amendment claim of overbreadth statute 

· Background

· NY statute makes it a crime to distribute any handbill for another which contains any statement concerning any candidate in connection with any election of public officers without also printing thereon the name and address of the printer thereof and the person at whose instance such handbill is so distributed 
· Zwickler challenges the statute, arguing that it violated the 1st Amendment right to free expression – claiming the statute is “overbreadth” in its scope 
· Seeking an injunction to prevent enforcement of the law and a declaration that the law is unconstitutional 

· Analysis

· No open question of state law

· Not challenging the statute for vagueness 

· 1st Amendment case – forcing the P to delay and file state court proceedings might be an impermissible chilling of his rights 
· Even though P is seeking an injunction (which precedent states abstention would be proper), he is also seeking a declaratory judgment ( it is proper for the courts to rule on this 

· No abstention 

· Younger v. Harris 

· Trigger = pending state criminal proceeding ( abstain

· Background

· Harris is on trial for violating a CA criminal law 

· While trial is pending ( files action in federal court arguing that the CA law violates his 1st and 14th Amendment rights

· Seeking an injunction to stop the criminal proceeding

· Court holds that a federal court cannot enjoin a state criminal proceeding, except in three exceptions (that all cause irreparable injury)

· Prosecution is intended to harass or is in bad faith
· P must prove

· Prosecution is patently and fragrantly unconstitutional (high standard)

· Other extraordinary circumstances (but not defined)

· “Our Federalism”

· Does not mean blind deference to States’ rights or centralized control over every important issue 
· It means no “undue” interference with legitimate state activities

· Mitchum v. Foster

· Background
· Florida DA closed down Mitchum’s bookstore as a public nuisance 
· Mitchum filed a 1983 action claiming violation of 1st and 14th Amendment rights

· Asked for an injunction and declaratory relief 
· Issue = whether 1983 comes within the expressly authorized exception of the anti-injunction statute so as to permit a federal court in a 1983 suit to grant an injunction to stay a proceeding pending in a state court

· Analysis

· The federal anti-injunction statute (2283) provides that a federal court may not grant an injunction to stay proceedings in State court except 

· As expressly authorized by Act of Congress
· Federal law doesn’t need to contain an express reference to Section 2283
· Need not expressly authorize an injunction of a state court proceeding

· Must have created a specific and uniquely federal right or remedy, enforceable in a federal court of equity, that could be frustrated if the federal court were not empowered to enjoin a state court proceeding 
· Where necessary in aid of its jurisdiction, or 

· To protect or effectuate its injunctions 
· 1983 expressly authorizes a suit in equity to redress the deprivation under color of state law of any rights, privileges, or immunities secured by the Constitution

· Passed alongside the 14th Amendment to remedy violations of the Amendment ( grants a ROA to enforce federal rights 
· Thus, a court MAY enjoin using Section 1983, where the three exceptions articulated in Younger apply 

· Colorado River Conservation District v. United States

· Background

· Very similar to Burford case, but involving water rights in the Southwestern US

· McCarran Amendment established a policy to avoid piecemeal adjudication of water disputes 
· Amends the Colorado Water Rights Determination and Administration Act to allow US to intervene in disputes
· The Act establishes ongoing procedures to adjudicate disputes

· US files a suit in federal court ( defendants file suit in state court (following local procedure)
· DC found abstention required ( AC reversed 

·  Court holds abstention is proper here
· Doesn’t view this case as falling within Burford, since there isn’t a precise and elaborate adjudication scheme that would be frustrated by federal action

· Instead, the Court is motivated by judicial efficiency (aka considerations of necessity and practicality) 
· Here – the continuous monthly water proceedings are more efficient than filing federal court action

· Penzoil Co. v. Texaco, Inc.

· Trigger = state court proceedings that are “in aid of the authority of the judicial system, so that its orders and judgments are not rendered nugatory” 

· Background

· Penzoil sued Texaco in state court ( Jury verdict for $15 billion

· Before Penzoil can enforce its judgment ( Texaco files an action in federal court

· Argues Texas proceedings are violating its federal rights

· Penzoil counters with inappropriate federal interference

· Court holds that the DC should have abstained 

· State Civil Proceeding (not normally subject to abstention), but the power to enforce its judgments is an important part of States’ judicial system
· State has a strong interest in enforcing its judgments (even between private parties) 
· Texaco cannot prove that they wouldn’t be able to protect their constitutional rights in state court 
· Texas has the “open courts” provision, guaranteeing everyone their day in court
· Texaco never raised constitutional claims in Texas court

· Had Texaco raised constitutional claims in court and been denied opportunity to present them ( Younger exception #2 would have applied  

· New Orleans Public Service, Inc. v. Council of the City of New Orleans

· Trigger = action pending in state court must be judicial in nature 
· State court proceeding reviewing completed legislative action = Younger does not apply 
· Background

· Federal Energy Regulation Commission allocated the cost of the Grand Gulf 1 nuclear reactor to NOPSI (and others)

· NOPSI went to City Council seeking approval of a rate increase to help fund the reactor ( denied 

· NOPSI files action in state court (to review Council’s decision) + in federal court (declaration that Council’s actions were preempted by federal law & injunction to stop Council’s actions) 
· DC abstained because it views this as a Burford Case

· Court holds that abstention was not proper
· Burford ≠ automatic abstention

· Here, the Court’s preemption inquiry would not unduly intrude into the State Court process, even if its conclusion is that an injunction is warranted 
· Younger abstention only applies to proceedings that are judicial in nature ( courts reviewing legislative or executive action do not fall within this requirement 

· A judicial inquiry investigates, declares and enforces liabilities as the stand on present or past facts and under law supposed already to exist 

· Legislation looks to the future and changes existing conditions by making a new rule to be applied thereafter to all or some part of those subject to its power

· The establishment of a rate is a legislative act, not judicial 

· Because the Court found the state court proceeding to be legislative in nature, a ripeness inquiry arises 
· Need to determine if the court proceeding is an extension of the legislative process 

· Yes = claim is not ripe 

· Here – State court proceeding is reviewing past legislative action ( NOPSI’s preemption claim was ripe
· Sprint Communications, Inc. v. Jacobs

· Key Takeaway: Younger abstention is not required simply because a pending state court proceeding involves the same subject matter  
· Younger abstention only applies to:
· State criminal or quasi-criminal proceedings  
· Civil enforcement proceedings

· Civil proceedings involving a state court’s ability to perform their judicial functions
· Background
· Sprint has paid intercarrier access fees to Windstream for certain long distance calls placed by Sprint customers to Windstream’s in-state customers
· In 2009, Spring decided to withhold payments after concluding the Telecommunications Act of 1996 preempted intrastate regulation of voice over internet protocol calls

· Windstream threatened to block all calls to and from Sprint customers

· Sprint filed complaint with the Iowa Utilities Board asking them to enjoin Windstream from discontinuing services to Sprint 
· Windstream agreed to withdraw its threat & Sprint withdrew its complaint

· IUB decided to continue its proceedings to resolve the underlying legal question because the issue was likely to recur

· Concluded intrastate fees applied to VoIP calls
· Sprint sought to overturn IUB’s ruling

· Sued members of IUB in their official capacities in Fed Ct

· Sprint petitioned for review of the IUB’s order in Iowa state court 

· Asserted federal claims + state law and PDP claims 

· Filed because Sprint believed it was required to exhaust all state remedies before proceeding to federal court ( failing to do so would risk losing its chance to go to federal court should the fed court dcide to abstain after the SOL 
· DC dismissed; AC viewed abstention as appropriate ( stay, not dismiss

· Court holds that abstention was not appropriate here
· Younger abstention only applies to:

· State criminal proceedings

· Civil enforcement proceedings

· Civil proceedings involving a state court’s ability to perform their judicial functions

· The State court proceeding did not fall into one of the Younger categories ( abstention was not appropriate 
Eleventh Amendment

· Eleventh Amendment Overview

· Reflects the concept of Sovereign Immunity 
· States cannot be sued in federal court without their consent or if the state expressly waives their immunity 
· Adopted in response to Chisholm v. Georgia 
· Decision interpreted Article III § 2 (describing Federal Court jurisdiction) and concluded it did not bar suits initiated against States

· States were worried about being sued for war-time debts 

· Narrows the scope of federal courts’ jurisdiction where the state is a party
· “The judicial power of the US shall not be construed to extend to any suit in law or equity commenced or prosecuted against one of the US, by citizens of another State, or by citizens or subjects of any foreign State” 

· Note: Text of the Amendment suggests this is limited to diversity jurisdiction (Cohens v. Virginia), but see Hans v. Louisiana below

· The Stripping Doctrine – Ex Parte Young

· State actors violating federal law are no longer acting under the color of state law ( stripped of their state immunities ( can sue state officers in their official capacity 
· Exception to 11th Amendment immunity 

· When suing an official, you sue both in their official and individual capacity 

· Official capacity invokes the 14th Amendment analysis

· Individual capacity to make sure it is clear who is at fault 

· Note: state always pays when the official is acting within their duties 

· But Edelman limits the type of relief to prospective relief (injunction/declaratory) only 
· No retroactive relief (damages)

· However, can still recover ancillary/consequential costs because they are not the main reason for litigating 
· Recovering attorney’s fees are never an issue (See Hutto)

· Ancillary to the litigation

· Viewed as “costs” which have always been awarded without regard to 11th Amendment immunity 
· Expressly authorized by Section 1988  
· Abrogation 

· When acting under Section 5 of the 14th Amendment to enforce the rights of Section 1, Congress may abrogate State sovereign immunity 

· Congressional intent must be clear and unambiguous to authorize suits against the state 

· Legislation must be appropriate and congruent 
· Congress may not abrogate pursuant to its Article I power (Commerce Clause)

· Exception: BK cases 

· Section 1983 is not an express grant (statute authorizes someone to sue a person acting under color of state law) 

· 11th Amendment Analysis
· (1) is the state being sued?

· (2) Under which act is the state being sued?

· (3) Can the state be sued?

· Waiver or stripping doctrine?
· If no, go to (4)

· (4) Is there an unmistakably expressed intent to abrogate state SI?

· (5) If intent to abrogate exists, did Congress have the power to abrogate?
· Can only abrogate to enforce the 14th Amendment or BK 
· (6) Is the congressional act must be congruent and proportionate to the potential violation of the right?
· Congruent = something that conforms to/is responsive to the problem
· Look to the historical record 
· Proportional = no more/less than needed to address the violation
· Look to the substantive right to determine the meets and bounds (and level of scrutiny to apply) 
· Cohens v. Virginia 
· Background

· P convicted of selling lottery tickets (in violation of VA law)

· Appeals directly to SCOTUS, arguing that the US Congress authorized the sale (preemption) so conviction should be overturned 

· 1257 (modern statute) – highest court in state is interpreting a federal question ( can move directly to SCOTUS when state court has ruled against you on the federal issue 
· VA argues sovereign immunity under the 11th Amendment 
· Court concludes the 11th Amendment only grants immunity to diversity cases and not to 1257 actions 
· Case is not “commenced or prosecuted” by Cohens 

· Commence = demand something by the institution of process in a Court of Justice 
· Prosecute = to continue the demand (from the commencement)

· When you are appealing a decision of the highest state court to SCOTUS, you are not commencing or prosecuting that action

· You’re invoking the Court’s power of judicial review

· Sovereign immunity does not apply to 1257 actions

· Article III grants jurisdiction based on the character of the claim & character of the parties

· 11th Amendment only applies to the character of the parties (diversity jurisdiction) 

· Here – Cohens is asking SCOTUS to review federal law ( no reason to look at the character of the parties 
· Thus, 11th Amend only applies to diversity jurisdiction and does not apply to 1257 actions 

· Overturned by Hans v. Louisiana 

· Hans v. Louisiana 

· Background
· Action commenced by Hans, a citizen of Louisiana, to recover the amount of certain coupons annexed to bonds of the state
· The state refused to honor the coupons and Hans sued the State, claiming a violation of the Contracts Clause of the US const.

· Court concludes that the 11th Amendment means that citizens of a state cannot sue the state without its consent 
· Extends immunity to the state beyond diversity jurisdiction to federal question jurisdiction 

· Bases its decision on broader doctrine of sovereign immunity, rather than the text of the 11th Amendment 

· Characterizes sovereign immunity as broader than the 11th Amendment

· “it is inherent in the nature of sovereignty not to be amenable to the suit of an individual without its consent” 

· Result = state is immune from any lawsuit in federal court without its consent 

· Ex Parte Young
· Background

· Petitioner = AG of Minn.

· Challenging the contempt order against him for enforcing an unconstitutional law 

· P had challenged a statute, claiming a deprivation of rights without due process (win on this claim) 
· Young proceeded to enforce the law anyway
· Young argues that the contempt order was not valid because he was immune under the 11th Amendment
· Court holds that the contempt order was valid and not barred by the 11th Amendment ( creates the “Stripping Doctrine” 
· If a state official enforces an unconstitutional act, they are stripped of the “clothes of the state” and are no longer acting on behalf of the state ( they no longer have Sovereign Immunity of the state

· A state cannot delegate to an official the enforcement of an unconstitutional act
· Thus, in this circumstance, the state has no power to impart the official any immunity from the responsibility to the supreme authority of the US Constitution 

· Why?
· 14th Amendment was passed because of the belief that the states could not be trusted with the enforcement of federal rights 

· There is a need to have federal court jurisdiction to effectuate the purpose of the 14th Amendment 

· If the 11th Amendment/SI barred suits against the state, the 14th Amendment would become meaningless 
· Important passage: 
· The right to enjoin a state official from commencing suits under these circumstances does not include the power to restrain a court from acting in any case brought before it, either civil or criminal in nature, nor does it include the power to prevent any investigation or action by a grand jury.
· The latter body is part of the machinery of a criminal court, and an injunction against a state court would be a violation of the whole scheme of our government

· If an injunction against an individual is disobeyed, and he commences proceedings before a grand jury or in a court, such disobedience is personal only, and the court or jury can proceed without incurring any penalty on that account 

· Thus, this case arguably does not stand for the proposition that state court judges cannot be enjoined from commencing suits brought before them; instead, the restriction is arguably only on enjoining state court proceedings 
· Edelman v. Jordan 

· Under Ex Parte Young, you can only get prospective relief (injunctive/declaratory relief), not retroactive relief (damages)
· Private parties seeking to impose a liability which must be paid from public funds in the state treasury is barred by the 11th Amendment 

· Concerned with the “dignity of the sovereign” 
· But you can still recover “ancillary” costs 

· Ancillary relief = consequential/inevitable monetary cost associated with complying with the court order

· Not the main reason for litigating 

· Ex: attorney’s fees 

· If you can describe the effect of the relief as ancillary or consequential ( the Court is more likely to grant the relief 
· Important when arguing for a particular form of injunctive relief 

· Remember: a waiver of SI (thereby allowing damages) must be express, and cannot be implied just because a state receives federal money 
· Fitzpatrick v. Bitzer 

· When acting under Section 5 of the 14th Amendment to enforce the rights of Section 1, Congress may abrogate State sovereign immunity 

· Congressional intent must be clear and unambiguous to authorize suits against the state 

· Legislation must be appropriate and congruent 

· See Garrett and Lane below for more details 

· Background
· 14th Amendment granted Congress the power to enact legislation to enforce the Amendment 
· In the 1972 Amendments to the Civil Rights Act of 1964, Congress authorized federal courts to award money damages in favor of a private individual against a state gov found to have subjected that person to employment discrimination

· P argues that the gov has discriminated based on sex in their retirement benefits
· Court concludes that the 1972 Amendment explicitly abrogated state sovereign immunity and therefore allows P to recover damages
· The 14th Amendment dramatically shifted the balance of power between the federal gov and states ( Section 5 grants Congress the power to abrogate state sovereign immunity to effectuate the 14th Amendment 
· Because the 1972 amendment was enacted pursuant to Congress’s Section 5 power ( was able to abrogate state sovereign immunity 

· Hutto v. Finney

· Request for attorney’s fees does not present an 11th Amendment problem
· Background

· Two awards of attorney’s fees

· DC – awarded because the state official litigated in bad faith 

· Consistent with Edalman because it is ancillary to another court order 

· AC – based on Section 1988 (authorizing reasonable attorney’s fees to a prevailing party in a 1983 action)

· Court upholds both awards of attorney’s fees 

· DC award was proper because courts have the power to issue “remedial” fines to help protect their authority/issues ordered against defendants litigating in bad faith 

· Trying to prevent future instances of bad faith litigation

· Also, attorney’s fees are not the real point of the litigation
· AC award was proper because Section 1988 expressly authorizes them and the fees are considered “costs” of the litigation

· Costs have traditionally been awarded without regard to the State’s 11th Amendment immunity 
· Seminole Tribe of Florida v. Florida 
· Congress cannot abrogate under Article I, even when their intent to abrogate is clearly expressed
· Overrules Union Gas (recognizing Congress’s power to abrogate state SI when acting under its Commerce Clause authority) 

· Court views the statute at issue as having a remedial scheme that should be followed instead of authorizing a suit against the state 

· If Congress has created an intricate remedial scheme to take care of violations of federal law outside of the judiciary ( federal action is not necessary/authorized

· University of Alabama v. Garrett
· Title I of the ADA (preventing discrimination in public employment) does not abrogate sovereign immunity because the remedy is not proportional or congruent to the identified issue 
· Congress acting pursuant to its 14th Amendment powers must be congruent and proportional to the injury to be prevented or remedied and the means adopted to that end 

· Need to look to the court’s jurisprudence of the right to determine the scope of the right (the correct level of scrutiny) 
· Statute should not be trying to make a “substantive change in the governing law” 
· Appropriateness of the remedy depends on the gravity of the harm it seeks to prevent 
· Here – mentally handicap people = quasi suspect ( rational basis review

· State action is unconstitutional only if it is irrational 
· No evidence in the record indicates that Congress was concerned with preventing discrimination in state employment contexts 
· The broad sweep of the statute and the lack of historical support suggest that Title I’s true aim was not to enforce the 14th Amendment’s prohibitions against disability discrimination as it was to “rewrite” 14th Amendment jurisprudence 
· Tennessee v. Lane
· Under Title II (discrimination in public benefits) of the ADA, Congress did have the power to abrogate state sovereign immunity 

· Adequate evidence in the leg history that demonstrates a violation of disabled people’s 4th and 6th Amendment rights Congress acting pursuant to its 14th Amendment powers must be congruent and proportional to the injury to be prevented or remedied and the means adopted to that end 

· Analysis

· Unmistakable expressed intent to abrogate

· Acting to enforce the right to have your day in court

· Historical record supports Congress’s intent 

· Title II seeks to enforce a variety of other basic constitutional guarantees that are historically infringed 

· Title II is congruent and proportional 

· Congruent = something that conforms to/is responsive to the problem 
· Look at historical record 

· The remedy is limited (not too broad) ( Title II requires “reasonable efforts” to remedy architectural barriers, but does not require all efforts 
42 U.S.C. § 1983

· Section 1983 Overview
· Actions filed by individuals whose federal rights have been violated by a person acting under color of state law (acting in the course of their duties under state or municipal law) 
· Person ≠ the state or any entity that is sufficiently “entangled” with the state
· Municipalities are “persons” under the statute 

· Section 1983 does not abrogate state sovereign immunity

· Instead, stripping doctrine applies

· This includes any arm/agency of the state that through their involvement with the state puts the agency in a position that makes them an alter ego of the state 

· Is the entity an arm of state? (Factors to consider)

· Funded by the state?

· Acting under the directives of the state?

· Is the entity so entangled with the state that we should consider them an extension of the state?
· If you’re the P – want to show that the entanglement is not enough 
· Monell v. Department of Social Services

· Municipalities can be sued under 1983 when they implement or execute a policy, statement, ordinance, regulation, or decision officially adopted and promulgated by that body’s officers 

· “person” under Section 1983 includes municipalities 

· Policies may be made by gov’s lawmakers or a person whose “edicts or acts may fairly be said to represent official policy” 

· Most likely an official policy is communicated through trainings or other informal meetings (hard to prove) 
· May be sued for constitutional deprivations visited pursuant to government “custom” even though such custom has not received formal approval through the body’s official decision-making channels 

· Key = must be able to attribute the policy to the municipality or local government unit 

· Respondeat superior theory is not enough to establish liability 

· Policies exist when:
· Exist when multiple alternatives exist and you choose one 

· Process of coming up with a policy makes you a more sophisticated actor – implies more liability 

· Created in response to something

· Addresses a recurring problem 

· Need a method to resolve the problem & have a reasonable likelihood to redress that problem

· Can be expressed in writing or through actions 
· Pembaur v. City of Cincinnati

· Municipal liability may be imposed for a single decision by municipal policymakers under appropriate circumstances

· Procedure of adopting a policy does not have to be a formal procedure

· Formality is irrelevant 

· Writing is not required

· Method selected to address recurring problems must be reasonably able to address those problems

· Policy was established by a decisionmaker who possesses final authority to promulgate/adopt/endorse the policy

· Authority can be delegated by the municipality directly or someone working for the municipality 

· Need to look at state law (statutes or court opinions) to determine if a person had final decision-making authority

· Liability attaches only where a deliberate choice to follow a course of action is made from among various alternatives by the official or officials responsible for establishing final policy with respect to the subject matter in question

· National Collegiate Athletic Association v. Tarkanian 
· No state action (not acting under color of state law) by a 3rd  party entity when:
· Association is implementing policies of other states (in addition to the state at issue)
· When the final action violating P’s rights were taken by the state, not the 3rd party 
· State action may occur when the State
· Creates the legal framework governing the conduct of a 3rd party

· Delegates its authority to the private actor

· Knowingly accepts benefits derived from the unconstitutional behavior 

· A “person” acts under state law when there is a sufficient nexus between the state and the private actor (no finite list of situations)  

· Fulfilling a traditional public function 

· Entanglement 

· Delegating their authority to private actor

· Completely financed by the state

· Controlled by the state

· Members of the state agencies are members of their own 

· Implementing the policy of the state 

· SCOTUS holds that the NCAA’s actions were not state action

· Membership of the UNLV in the NCAA did not transform their actions into state action
· NCAA is comprised of schools/teams from across the country

· Policies implemented are not policies of NV ( they are the policies of the collective states

· UNLV made the final decision to fire Tarkanian, not the NCAA
· Note: doesn’t really make sense because NCAA’s findings were binding on UNLV ( didn’t really have much discretion 

· Needed to comply or be expelled from NCAA

· State action really occurred once UNLV delegated its authority to the NCAA 

· Consider: the Court may have been worried about the consequences of finding NCAA’s actions were state action 
· Brentwood Academy v. Tennessee Secondary School Athletic Association
· Court finds state action because there is a close nexus between the state and the association

· Board members are all school officials

· Participation by the state in decision-making process

· Association takes action 

· Background

· TSSAA – an entity wholly within the state of Tenn. Who regulates school sports in the state

· Enforcement proceeding against the Brentwood Academy for violating the “undue influence” rule 

· BA sues Association for violation of 1st and 14th Amendment 
· State action = “close nexus between the State and the challenged action” 
· Not meant to be determined by a rigid criteria 

· Result of State’s execise of “coercive power”

· State encourages the action by the private action 

· Private entity is controlled by an agency of the state

· Private party has been delegated a public function by the State

· Character of a legal entity is determined neither by its expressly private characterization in statutory law, nor by the failure to acknowledge the entity’s inseparability from recognized government officials or agencies 
· Harlow v. Fitzgerald 

· Background

· Bivens action – case against a federal officer (jurisprudence in Bivens and 1983 are applicable to each other) 

· Fitzgerald claims he was unfairly terminated because he was allegedly going to whistleblower – claims there was conspiracy to fire him

· Court Defendants first claim absolute immunity (as president’s senior aids) 

· President is immune ( they should have immunity when carrying out President’s orders

· Similar to legislative aids having legislative immunity 

· Rejected by the Court 

· Reads absolute immunity narrowly to ensure Bivens/1983 is able to function properly 

· Qualified immunity because gov officials should have protection under some circumstances 

· Court remands the case for further action to determine if the D were entitled to qualified immunity 
· Absolute Immunity 

· Legislatures, judges, and the President
· Based on their position, not discretion 

· Courts will not recognize absolute immunity beyond these three categories of roles ( only those officials within these categories that are so intertwined with these offices 

· Policy: the greater the power of the high official ( more likely to abuse their office (don’t want to expand) 

· Burden is on the D to prove absolute immunity should be expanded to cover them 
· D would have to show they serve a “special function” that is so intertwined with the official that they deserve immunity 
· “Special functions” must be justified by reference to the public interest; must show that responsibilities of his office embraced a function so sensitive as to require absolute immunity
· Court doesn’t say what this situation looks like 

· Qualified Immunity 
· Meant to protect individuals when acting within their discretionary duties 

· Burden is on D to prove they have this immunity

· But realistically, the P must prove this in their complaint 
· Policy = want to allow the protection of individual rights, but also the same individual suing has an interest in having the officials carry out their discretion 
· Court characterizes it as qualified or “good faith” immunity
· Qualified immunity is defeated if 
· an official knew or reasonably should have known that the action he took within his sphere of official responsibility would have violated the constitutional rights of the P, or 
· if he took the action with the malicious intention to cause a depravation of constitutional rights or other injury 
· subjective component 

· Bare allegations of malice are not sufficient to defeat QI ( only defeated if official’s conduct violates clearly established rights of which a reasonable person would have known
· Anderson v. Creighton 

· Background

· D entered P’s home without a warrant and used violence against P

· Issue = whether a federal law enforcement officer who participates in a search that violates the 4th Amendment may be held personally liable for money damages if a reasonable officer could have believed that the search comported with the Fourth Amendment 

· Court holds that a “clearly established” right that will defeat QI cannot be general 
· The contours of the right must be sufficiently clear that a reasonable official would understand that what he is doing violates that right 
· In light of preexisting law, the unlawfulness must be apparent (objective standard) 
· But: the determination of whether it was objectively reasonable to conclude that a given search was supported by probable cause or exigent circumstances will often require examination of the info possessed by the searching officials (subjective standard) 
· Thus, even though the Court says the standard is objective only, there is still a subjective component 

