Review of Evidentiary Issues 
FRE 103: Rulings on evidence
To appeal a trial courts error, appellant must:
1. Preserve the issue for appeal
2. Convince the appellate court that the trial court erred in admitting/excluding evidence
3. Convince the appellate court the error affected a substantial right. 
(a) Preserving a Claim of Error. A party may claim error in a ruling to admit or exclude evidence only if the error affects a substantial right of the party (harmless if 10 other witnesses saw D and one failed to be admitted) and:
(1) if the ruling admits evidence, a party, on the record:
(A) timely objects or moves to strike; and 
· timely = once the nature of objection is hinted at before evidence is heard by jury. If jury hears the evidence, make a motion to strike. 
(B) states the specific ground, unless it was apparent from the context (proximity of questions can suggest objection is on the same grounds); or 
(2) if the ruling excludes evidence, a party:
(A) makes an offer of proof, unless the substance was apparent from context. 2 ways:
· Question and answer form without jury present.  
· Atty can state “if witness had been permitted to answer, they would have said…” without jury present. 
· The court may direct that an offer of proof be made in question-and-answer form. FRCP (c).
(e) Taking Notice of Plain Error. A court may take notice of a plain error affecting a substantial right, even if the claim of error was not properly preserved.
· Argue this if the atty failed to preserve the record! 
Standards of review: 
If rules are non-discretionary, they are reviewed de novo. If rules are discretionary, they are reviewed for abuse of discretion. 
Sources of Evidence 
FRE 601: Witness Competency to testify 
Every person is competent to be a witness unless these rules (605 re judge & 606 re jurors) provide otherwise. But in a civil case, state law governs the witness’s competency regarding a claim or defense for which state law supplies the rule of decision.
· In a civil case in fed ct under diversity jur, the competency law of the state in which the fed ct sits applies. 
CA: a person is disqualified if they cannot communicate or understand duty to tell the truth. 
FRE 605: Judges excluded
Presiding judge may not testify as a witness. A party need not object to preserve this issue. 
Note: An atty can be called as a witness but atty should remove self if called. 
FRE 606: Jurors
(a) AT TRIAL: A juror may not testify as a witness before the other jurors at the trial. If a juror is called to testify, the court must give a party an opportunity to object outside the jury’s presence.
(b) INQUIRY INTO VALIDITY OF VERDICT/INDICTMENT
(i) a juror may not testify or submit written evidence about:
(1) any statement made or incident that occurred during the jury’s deliberations (Cannot even say other jurors were drunk/high)
(2) the effect of anything on that juror’s or another juror’s vote. 
(3) any juror’s mental processes concerning the verdict or indictment. (In Warger: Juror said his daughter had been at fault in auto-accident and being sued would ruin her so verdict for D - Ct said no issue). 
a) Note: jury cannot rely on racial bias for a conviction, so if juror makes a statement they relied on racial bias, that can be considered. 
If the bailiff saw jurors drinking, the bailiff is competent to testify as to this. However, Bailiff cannot testify that juror told him there was drinking, as this would be receiving evidence of a juror’s statement. 
(ii) A juror may testify about whether:
(1) extraneous prejudicial information was improperly brought to the jury’s attention (juror learns facts from newspaper, internet info)
(2) An outside influence was improperly brought to bear on any juror (bribe)
(3) a mistake was made in entering the verdict on the verdict form. (clerical mistakes only)
Competency of memories produced from Hypnosis
· In fed ct, hypnotized witness competent under 601. If in fed ct based on diversity, apply state law. 
· In CA: 
· If civil case, apply Shirly: people cannot testify as to memories that were refreshed through hypnosis. Can be used for investigative work. 
· If criminal case, apply CEC 795: Testimony of a hypnotized witness in a criminal case allowed if:
(1) The testimony is about matters recalled prior to hypnosis and
(2) Memory before the hypnosis was preserved in a writing, audio or video recording before hypnosis and
(3) The hypnosis is done properly as in it satisfies all of the requirements.
Note: Rock v. Arkansas: hypnosis rule cannot interfere with 6th amend right to testify. 
FRE. 602.  Personal Knowledge Requirement 
A witness may testify to a matter only if evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. 
· PK = a reasonable juror could conclude evidence is sufficient to support a finding that the witness perceived, understands, presently remembers, and can communicate the facts. 
· Counsel can refresh recollection with docs and if memory is refreshed, witness can still have PK. If they are just reading off doc, no PK bc no present recollection (hearsay objection?). 
· Elderly patient who stares blankly does not have ability to communicate, so not PK. 
FRE 603. Oath or Affirmation Requirement
Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be in a form designed to impress that duty on the witness’s conscience.  
· Oath = promise under God
· Affirmation = promise under court.
Admissibility of Real Evidence
 Must satisfy 1) Authentication requirement  and 2) BER
FRE 901 Authentication Requirement
The proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is. 
Examples of evidence showing the item is authentic (list is not conclusive)
· Testimony of witness with knowledge says the item is what the party claims it to be (D’s secretary says she mailed the letter). 
· Nonexpert opinion about handwriting
· Comparison by an expert witness or trier of fact
· Distinctive characteristics (signature on a letter, stamp from hometown)
· Opinion about a voice
· Evidence about a phone conversation
· Evidence about public records
· Evidence about ancient docs or data to show authentic 
· Evidence about a process or system showing it is accurate
· Methods provided by a statute or rule 
In US v. Jackson, website postings of hate speech not authenticated bc Jackson could not show she did not post them. 
Photos: Authentication depends on what the picture is being offered for. 
· Demonstrative use: asking witnesses if this is a fair and accurate description of a scene they have been to. 
· Real evidence use: is this a photo of the bank robbery? Must be authenticated by photographer or person who manages surveillance camera etc. 
· Usually both are req for the photo to be relevant. 
Chain of custody: used to show that an item shown is the very item in question. Must show item was continuously in the safekeeping of one more specific persons beginning with the events that connects the evid to the case and continuous through when the evid was brought to court. All witnesses testify. 
· Unnecessary if item is distinguishable/one of a kind (gold gun with diamond). 
· Necessary for white cocaine bag. 
· Objection for not establishing chain of custody is insufficient foundation. 
Self Authenticating evidence (no authentication or extrinsic evidence needed)
1. Public Documents/Records 
2. Official Publications (Book, pamphlet, ect by public authority)
3. Newspapers and Periodicals
4. Trade Inscriptions (soda bottle imprinted with the words “Whoopsie Cola”). 
FR 612 – procedure of refreshing recollection of the witness

612(a)(2) if the witness recollects their memory by documents PRIOR to testifying then it’s discretionary whether the court will require the document to be produced after the adverse party asks for it (“if justice so requires”)
•
CEC 771: doesn’t have discretionary language and therefor the party will be required to produce

612(c) if the court requires the party to produce past documents used before trial to refresh the witness’ memory and the party refuses to produce them, than the court has discretion to strike the witness’ testimony
•
CEC 771: the testimony must be striken
Best Evidence Rule 
FRE 1002.  Requirement of the Original (CA is same but calls it “secondary evidence rule)
An original writing, recording, or photograph is required in order to prove its content unless these rules or a federal statute provides otherwise.
· Only applies to writings, recordings, photographs.
· Only applies when proving the contents of these items. 
FRE 1001 Definitions that apply
· A “writing”:  letters, words, numbers or equivalent in any form.
· computer disks, USBs, CDs to store data 
· A “recording”: letters, words, numbers, or their equivalent recorded in any manner.
· A “photograph” means a photographic image or its equivalent stored in any form
· X rays, videos
· An original: 
· writing/recording: the writing or recording itself or any counterpart that has the same effect by the person who executed or issued it. 
· Photograph: original includes negative or print form of it. 
· Electronically stored info: means any printout — or other output readable if it accurately reflects the information. 
· duplicate: counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original.
· Handwritten version would not count as duplicate. 
FRE 1003. Admissibility of Duplicates
A duplicate is admissible to the same extent as the original unless:
· a genuine question is raised about the original’s authenticity or 
· “My signature is forged” creates a genuine question 
· the circumstances make it unfair to admit the duplicate.
FRE 1004: When Original is not required:
(a) all originals are lost/destroyed without the proponent acting in bad faith 
· If D eats the note, then wanted to testify as to the contents, original would be needed as this indicates bad faith destruction of original. 
(b) original cannot be obtained by any judicial process; 
(c) the party against whom the original would be offered had control of the original, was at that time put on notice that the original was needed, and fails to produce it; or
(d) the writing, recording, or photograph is not closely related to a controlling issue
FRE 1006. Summaries to Prove Content.
The proponent may use a summary, chart, or calculation to prove the content of voluminous writings, recordings, or photographs that cannot be conveniently examined. 
· must make the originals or duplicates available for examination or copying, or both, by other parties at a reasonable time and place. 
· And the court may order the proponent to produce them in court. 
Judicial Notice:
a way to establish facts without offering admissible evidence proving those facts. 
FRE. 201.  Judicial Notice of Adjudicative Facts
· adjudicative facts only (facts concerning event giving rise to suit), not a legislative (law). 
(a) The court may judicially notice a fact that is not subject to reasonable dispute because it:
(1) is generally known within the trial court’s territorial jurisdiction; or
(2) can be accurately and readily determined from sources whose accuracy cannot reasonably be questioned.
(b) The court:
(i) may take judicial notice on its own; or
(ii) must take judicial notice if a party requests it and the court is supplied with the necessary information.
(c) Judicial notice can be taken at any time inc appeal
(d) Instructing jury
(i) For civil cases, ct must instruct you that you must take the evidence as conclusive. 
(ii) For crim cases, must instruct that you may or may not take the evidence as conclusive. 
Relevance 
FRE 401 Test for Relevant Evidence 
Evidence is relevant if:
(a) it has any tendency to make a fact in consequence more or less probable than it would be without the evidence
· Fact in consequences means any fact going to the elements of the crime. Can even be stipulated fact if you argue story value for jury. 
· Old Chief v. US: D on trial for felony possession of firearm. Stipulated to D being convicted of felony, but Pros tried to introduced nature of past felony and ct ruled this unfairly prejudiced D. Does not help jury gather story bc element is just whether there was felony or not. 
· Ex) Evidence going to reasonable care not relevant in SL action. 
CEC 210 Test for Relevant Evidence 
Relevant evidence: having any tendency in reason to prove or disprove any disputed fact of consequence to the determination of the action.
· Does not allow for stipulated facts. 
Evidence going towards credibility of a witness is always relevant!
FRE. 403. Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons (deals with admissibility, not credibility)
The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more of the following:
· unfair prejudice: jury using the evidence improperly
· ex) for bank robbery, evidence that D is heroin addict make be relevant to show why D needed money, but may cause jury to convict bc they don’t trust/like drug addicts. 
· Evidence can serve 2 purposes, one admissible and one inadmissible but the jury may use it for the inadmissible purpose (like character). 
· confusing the issues
· misleading the jury: photo of injury causes jury to overestimate injury caused. 
· undue delay
· wasting time
· needlessly presenting cumulative evidence.
Probative value asks how important the evidence is:
1. Logical force of evidence (does the evidence req us to make many inferences or just a few?)
2. Extent to which it is needed (context) (does this have a strong probative value?) 
a. If there are 20 witnesses, evidence from 21st witness have little probative value
i. CREDIBILITY IS NOT A FACTOR IN PROBATIVE VALUE
1. Judge must say “assuming the jury finds this credible, the probative value is….”
Calculating Probabilistic Evidence 
Product Rule: Finding the probability of something by multiplying a set of independent variables’ probabilities together.
· ⅕ men have mustaches, 1/10 men are bald = 1/50 men are bald with a mustache.
· Argue against by showing the probabilities influence eachother and are therefore not really independent. 
· Adams case: Even though there was no multiple regression analysis that does not rob the evidence of its relevancy.
Preliminary Questions
FRE 104.  Preliminary Questions - this is a fact that makes the evidence admissible. 
ex) witness was excited, witness was perceiving events, D made the statement etc. 
To see if 104(a) or (b) applies:
(a) Identify the preliminary fact on which the admissibility of the evidence depends. 
(b) Would the evidence still be relevant if the preliminary fact was not established?
(i) If yes, 104(a) controls 
(1) “Joe killed Kenny!” - admissibility depends on if the witness was excited. If not excited, still relevant to the case. 
(ii) If not, 104(b) controls. 
(1) “I found a machete under D’s bed” is only relevant if the object used to kill the victim was a machete. 
(c) In General. The court must decide any preliminary question about whether a witness is qualified, a privilege exists, or evidence is admissible.
(i) Judge decides. (we would have to give jury lots of instructions and they are not good at not considering evidence after hearing it). 
(ii) can consider inadmissible evidence
(iii) Facts must be proven by preponderance of the evidence
(1) CA (CEC 405): Same except Judge is limited to admissible evidence. 
(d) When the relevance of evidence depends on whether a fact exists, proof must be introduced sufficient to support a finding that the fact does exist. The court may admit the proposed evidence on the condition that the proof be introduced later.
(i) Must only consider admissible evidence 
(ii) Jury decides 
(iii) Facts must be sufficient to support a finding
(1) CA (VEC 403): Same 
 The court must conduct any hearing on a preliminary question so that the jury cannot hear it if:
(1) the hearing involves the admissibility of a confession;
(2) a defendant in a criminal case is a witness and so requests; or
(3) justice so requires.
104(a) Facts
· Expert witness qualification
· Expert test is reliable and relevant
· Privilege
· Hearsay
104(b) Facts
· BER
· Authenticity
· Relevance
· Knowledge 
Hearsay
FRE 801: Hearsay means an out of court (not offered at this trial/hearing) statement offered to prove the truth of the matter asserted. 
· Statement: oral assertion, written assertion, or non-verbal conduct if the person intended it as an assertion. 
GR: Hearsay is not admissible unless any of the following provide otherwise: federal statute, these rules, other rules prescribed by the Supreme court. 
To determine if hearsay:
Would jury be misled if declarant was lying/mistaken?
· If yes, hearsay bc offered for truth.
· If no, not hearsay bc not offered for truth. 
· Rules do not apply to animals 
· Out of ct means not offered at THIS TRIAL. Depo can still be hearsay even tho under oath. 
5 CATEGORIES OF EVIDENCE THAT ARE NOT HEARSAY
1. Independent Legal Significance
a. The words constitute an act itself, not evidence of the act. The important part is that the statement was said, not that it was true. 
i. Ex) “I accept the k” It doesn’t matter if you were lying, that has ind legal significance. 
ii. “Joe is a child molester” can be used to show slander - it does not matter if they were lying. 
iii. Gift, fraud, insider info, statement of miranda rights, 
iv. “ayes” in BOD meeting approving resolution, statements by transferor of personal prop during transfer (indicating gift) (cannot be statement by person accepting property). 
2. Words that derive meaning just from being spoken. 
a. To prove someone is alive, you relay what they said. Doesn’t matter if true. 
b. To prove someone speaks Spanish, relay what they said. 
3. Words offered to show effect on the listener (not truth)
a. Evidence that someone was on notice of a spill in grocery spill 
b. Evidence that Victim threatened the killer to show self defense. 
4. Circumstantial evidence of Declarant’s state of mind. 
a. CANNOT BE DIRECT “I am scared” “I believe I am elvis” “I don’t like the victim”
b. Can be “I am elvis” because that circumstantially shows D is insane. Can be “Victim is a bad person” because circumstantially shows D does not like victim. 
c. To prove D exerted undue influence on Testator, P wants to offer evidence that Testator said “D has been so good to me”
5. Not assertive
a. D running from police, ppl boarding up homes is not asserting there is hurricane they are just trying to be safe. 
FRE 805: Hearsay within Hearsay
If any layer of evidence is hearsay, the whole evidence becomes hearsay unless there is an exception for each part. 
Ex) “Abel told me D shot Joe” - Zed to bartender
1. Statement by Abel to Zed “D shot Joe”
2. Statement by Zed to bartender “ Abel told me D shot Joe”
Hearsay v. PK
“I heard Joe’s brother say that Joe was with him on the night of the murder”
· Witness heard this, so has personal knowledge. Objection should be Hearsay. 
“Joe was with his brother on the night of the murder”
· Witness is relying on another person’s perception so objection is lack of PK. 
Exemptions (these are NOT HEARSAY) (CA does not have exemptions, only exceptions). 
FRE 801(d)(2): Opposing Party’s Statement (not PK required)
1. The statement is offered by a party against an opposing party and 
a. Was made by the party 
i. Completeness Doctrine:  If party introduces a part of writing or
ii. recorded statement, an adverse party may require the rest of it (In CA, allows acts, statement, conversation, or writing). 
iii. Declarant does not need PK. 
iv. Same rule in CA, but called party admission and is exception. 
b. The opposing party adopted the statement as true. 
i. Did the party hear and understand what was said?
ii. Would a reasonable person under the circumstances deny the statement?
1. Ex) “you shot the vic didn’t you?” D nods. 
2. Ex) If D is silent, but a RP would protest, can be an admission. 
iii. Same in CA
c. Was made by a person whom the party authorized to make a statement on the subject
i. Ex) Publicist or high ranking inds at Corp
ii. Fed law requires preponderance of evidence that person is authorized 
iii. CA only requires evidence sufficient to support a finding that person is authorized. 
d. Was made by the party’s agent or employee on a matter within the scope of that relationship and while it existed
i. We can imply authorization when the speaker is high level (CEO, pres)
ii. The statement “I am authorized to tell you” is not enough. 
iii. In CA, a statement by an employee can be admissible against employer only if it is the negligent conduct of that employee that is making the employer liable
e. Was made by the party’s co-conspirator during an in furtherance of the conspiracy. 
i. The statement cannot by itself establish the existence of the conspiracy. 
ii. Conspiracy does not have to be one the charges, but you must prove it. 
1. Statement must be offered by opp party
2. There was a conspiracy that speaker and D were apart of 
3. Statement was made DURING conspiracy (after u agreed to crime)
iii. CA: allows the statement to be made prior to or during the conspiracy.Just requires prelim fact to be sufficient to support a finding. 
FRE 801(d)(1) Witness’s prior statement 
1. A witness’s prior statement is not hearsay if it meets the following conditions:
a. Inconsistent statement: 2 uses: substantive and impeachment 
i. 3 conditions for substantive (offered to show jury inconsistent statement is truth)
1. Declarant testifies at trial or hearing
2. Declarants is subject to CE concerning statements
3. Inconsistent statement was made under oath at trial, hearing, or depo.
ii. If just offered for impeachment, then not hearsay bc not being offered for truth. 
iii. FRE 613 Examining witness about prior inconsistent statement: If you are just examining a witness about inconsistent statement party does not need to disclose contents to witness, but extrinsic evidence of a witnesses prior statement is only admissible if the witness was given an opp to admit/deny the statement and the adverse party is given an opp to question the witness. 
iv. FRE 806 exception to 613: When a hearsay statement or exemption under 801d2C, D, E is admitted, the declarant’s credibility may be attacked by admitting evidence of the declarant’s inconsistent statement regardless of whether declarant had opportunity to explain or deny. 
1. If inconsistency is on a  collateral, judge may stop questioning. 
v. CA CEC 1235: no requirement that prior inconsistent statement be made under oath. 
b. 806: if u are trying to impeach someone who heard inconsistent statement, don't need to give them an opp to explain/deny. 
c. Consistent Statement(offered to support credibility): statement Is consistent with the declaration testimony and is offered: 
i. To rebut a charge that the declarant recently fabricated it or acted from a recent improper influence or motive in so testifying or 
ii. To rehabilitate the declarant’s credibility as a witness when attacked on another ground 
1. Declarant must be testifying at trial and subject to CE
d. Prior identification:Identifies a specific person as someone the declarant perceived earlier (cannot be description). 
i. Declarant must be testifying at trial and subject to CE
ii. CA CEC 1238: The statement must also have been made at a time when the crime or other occurrence was fresh in the witness' memory
Exceptions (it is hearsay, but STILL ADMISSIBLE). 
FRE 803: Exceptions that apply regardless of whether declarant is available or not
1. Present Sense Impressions: a statement describing/explaining an event or condition while it is happening or immediately after D perceived it 
a. No time for reflection
b. Must be descriptive, cannot be “mom is going to freak when she sees this”
CA CEC 1241: statement can only be offered to explain, qualify, or make conduct understandable. Must be while the declarant was engaged in the conduct. 
2. Excited Utterance: a statement relating to a startling event/condition made while the declarant was under stress of excitement the event caused. 
a. Startling event 
b. Utterance relates to that event 
c. Statement made under stress of the event (cannot allow time for reflection)
i. This will be a 104(a) fact bc will be relevant regardless if it is proven that the declarant was excited. (look for “!” or “screamed”)
CA has an extra rule 1370:  allows statements that narrate, describe, or explain the infliction or threat of physical injury upon the declarant if:
(2) The declarant is unavailable as a witness pursuant to Section 240.
(3) The statement was made at or near the time of the infliction or threat of physical injury
(4) Circumstances indicate trustworthiness
(5) statement was made in writing, electronically recorded, or made to med care or law enforcement. 
3. Statement of the declarant’s then-existing mental, emotional or physical condition
a. Can be SOM (motive, internet, or plan) physical, emotional condition (sensory, bodily health). NOT including a statement of memory or belief to prove fact remembered
i. I believe I am Queen Caroline is direct evidence of SOM. Admissible. 
b. Cannot be a statement about memory or backward looking “Yesterday I was depressed. “My leg is killing me” - then existing physical condition. 
c. “I am afraid of Joe” is emotion state bc he is scared. 
d. Ex) Statement from Declarant “D would steal milk from a starving baby” is not offered for truth but rather to show declarant doesn’t like D. 
CA 1251: allows evidence of declarant's prior state of mind, emotion, or
physical sensation allowed if the declarant is unavailable
4. Statement made for the purpose of obtaining medical diagnosis or treatment. Must be:
a. Made for and pertinent to a medical diagnosis or treatment and 
b. Describes medical history, past/present symptoms orr sensations, their inception, or general cause. 
i. Can apply to people other than medical professionals, if one skateboarder falls and says “help I can’t move my legs”

CA: applies only to minors claiming they are victim of abuse/neglect. 
5. Recorded Recollection. Requirements:
a. The record is on a matter the witness once knew about (PK)  but now cannot recall well enough to testify fully and accurately (trials take a long time)!; 
b. Was made or adopted by the witness when the matter was fresh in the witness’ memory;
i. Adopted would be if witness gave police description, police wrote it down but witness adopted it (confirmed it was accurate of what she said).
c. Witness must testify that the record was an accurate reflection of their knowledge
i. These must be proven under 104(a)
ii. If met, you can read doc to the jury, but not have it admitted unless offered by adverse party. 
This is diff than refreshing recollection where the witness which is almost always allowed. 
6. Business Records of regularly conducted activity: Requirements:
a. Record was made at or near the time by or from info transmitted by someone with knowledge 
b. Making the record was a regular practice of the industry (mail companies make records of deliveries).
i. If you satisfy this, you meet authentication requirements. 
c. Record was kept in the reg course of business (UPS always making and keeping a record when making deliveries). 
CA CE 1271 does not requiring that keeping record is in reg practice. CA does require offering party to show evidence is trustworthy. FRE - opponent can show not trustworthy. 
104(a) facts. 
Both do not allow records created for litigation documents. 
7. Absence of Records of Regular Conducted Business Activity 
a. Evidence that a matter is not included in a record of reg conducted business activity. Must show a record was regularly kept for a matter of that kind.
8. Public Records: A record or statement of public office if it sets out any of the following:
a. The office’s activities (payroll records, handbook, internal docs)
b. A matter observed while under a legal duty to report but not including a matter observed by law enforcement personal in a criminal case. 
i. May include a transcript (ct reporter under duty to report)
ii. Law enforcement personnel includes forensic specialist, 911 dispatcher, etc
c. Factual findings from a legally authorized investigation in a civil case or against the gov in a criminal case
i. Under (b), may also be admissible if the opponent does not show that the source of info or other circumstances indicate lack of trustworthiness. 
ii. CA allows public records of factual findings for all cases (no civil/crim distinction). 
9. Absence of public record 
a. Testimony that a search led to a public record found to prove it does not exist.
10. Public Records of vital statistics
11. Statements in treatises, periodicals, or pamphlets
a. When examining an expert witness you could read from a treatise, periodical, pamphlet when asking questions
12. Reputation concerning character
a. Reputation of a person’s character among associates or in the community is admissible
13. Previous conviction
a. Evidence that a person was convicted of a FELONY admissible under circumstances
FRE 804: Exceptions that apply when Declarant is unavailable
(unavailability must be proved by preponderance of evid - 104(a)). 
(a) When declarant is unavailable: 
(i) Declarant is exempt from testifying about subject matter of statement because a privilege applies
(ii) Refuses to testify despite a court order
(iii) Testifies as to not remembering the subject matter
(iv) Cannot be present because of death, then-existing infirmty, physical illness, or mental illness. 
(v) Declarant is absent from trial/hearing and the atty presenting the statement has not been able to proctor the witness with reasonable means.
(1) Reasonable efforts can be serving subpoena. 
(2) This subdivision does not apply if the proponent wrongful caused the declarant’s unavailability. 
Former testimony Exception: 
Criminal Trial:Former testimony is not excluded if the test:
(vi) Was given as a witness at a trial, hearing, or lawful deposition and 
(vii) Is now being offered against the D who was a party in the prior trial and had an opp and similar motive to develop it by direct, cross or re-direct.
CA: does not extend rule to depos in same action, but there is a rule that allows depos to be admitted if deponent is unavailable or lives 150 miles away. 
Civil case:  Allows former testimony not to be excluded even if the party was not present at the previous trial if: 
1. Party in prior trial was a predecessor in interest to the current party and 
2. Had the opp and same/similar motive to CE the declarant. 
(1) Maj approach: to be a predecessor in interest requires privity (close, legal relationship). Minority approach requires similar interest. CA uses minority - similar interest. 
CEC §1291(a)(1): party can admit former testimony today against a party who offered it in the first case with no additional requirements. Ie: do not have to show same motive or opportunity to examine.
· Allows for grand jury test to be be offered against pros. 
Ex) First proceeding was nuisance suit brought against the Airline for noise pollution.  Airline offered Expert’s testimony in that case.  Expert is now dead.  Estate of Y now offers that testimony in wrongful death case against Airline.  Admissible under Federal Rules or C.E.C. even though issues in this case are different?
i) Inadmissible under fed law but admissible under CA. 
(b)(2) Dying Declaration: Statements under the belief of imminent death about the cause/circumstances of death. (declarant doesn’t need to die, just believe they are).
· Crim: must be for homicide (not attempted murder)
· Civil: any civil case. 
In CA they need to die and can be used for any case, not homicide only. 
(b)(3) Statements Against Interest
a. A reasonable person in declarants position would have made the statement only if the person believed it to be true because when made, it was so contrary to the declarant’s propriety or pecuniary interest, could invalidate the declarant’s claim, or expose declarant to civil or criminal liability, AND
b. Is supported by corroborating circumstances if offered in a crim trial as one that exposes the declarant to criminal liability. 
i. does not cover less tangible harm like social oppression or embarrassment.
In CA, statements include those that may subject him to hatred, ridicule, or social disgrace. Suicide not saying “I lost my faith” could be admissible under CA.
b(4) Statements offered against a party that wrongfully caused the declarant’s unavailability will not be excluded if that party intended that result. 
The Residual Exception FRE 807 
A hearsay statement is not excluded even if its not covered by 803/804 under the following circumstances:
1. Reliable: the statement is supported by sufficient guarantees of trustworthiness--after considering the totality of circumstances under which it was made and evidence, if any, corroborating the statement; and
2.  Needed: it is more probative on the point for which it is offered than any other evidence that the proponent can obtain through reasonable efforts.
· proponent must give an adverse party reasonable notice of the intent to offer the statement--including its substance and the declarant's name--so that the party has a fair opportunity to meet it. The notice must be provided in writing before the trial or hearing--or in any form during the trial or hearing if the court, for good cause, excuses a lack of earlier notice.
Hearsay and the Constitution (confrontation clause).
Even if hearsay law does not make an out of ct statement inadmissible (even if the hearsay objection is overruled), the confrontation clause might make an out of ct statement offered by pros against D inadmissible. 
Only applies when pros is offering evidence in crim case. Under the Confrontation clause, D has the right to confront witnesses against them. 
C clause makes inadmissible an out of ct statement IF:
1) The declarant does not testify at trial
2) the statement is testimonial in nature
· Testimonial: testimony or reports of police/forensic tests used to help pros build case. What is not testimonial? Statements the police collect to deal with emergency. 911 can turn into testimonial hearsay once the need for emergency assistance has ended. 
3) D had no previous opp to CE declarant about the statement. 
DP clause (Chambers):
Applies when evidence offered by D is being excluded. Exclusion violates DP when:
1. Evidence is reliable
2. Evidence is crucial
3. There is no comparable evidence that is available. 
Character Evidence 
Char evidence: evidence that conveys a moral or ethical judgment
· D is violent, reckless driver. 
GR: Inadmissible to prove that on a particular occasion the person acted in accordance with the character or trait.(Evidence that D is violent is inadmissible to prove he committed the crime). 
Admissible to prove:
1. Char when char itself is an essential element of the charge, claim, or defense (NEVER in crim case)
a. Negligent entrustment (you sue uber for providing dangerous drivers req you to show drivers are dangerous 
b. Defamation: you can defend by showing allegations are true
c. Parental custody
In a criminal case:
2. D can offer evidence of THEIR OWN pertinent trait. The pros may then offer evidence to rebut. 
a. Peacefulness is pertinent in assault but not drug possession. 
3. D can offer evidence of a VICTIM’S pertinent trait. In response, the pros can offer evidence to rebut that presumption AND offer evidence of the D’s SAME trait. 
a. In CA, pros can only question D about the trait of violence. If D says victim is dishonest, cannot offer evidence that D is dishonest.
Ex) If D offers evidence that the victim is violent, Pros can offer evidence to rebut that AND offer evidence that the D is violent. 
4. In a homicide case where D alleged victim was the first aggressor, Pros can offer evidence of the Victim’s trait of peacefulness to rebut that evidence. 
a. “Victim pulled a gun on me”.. While this is not character evidence, door is still opened and pros can offer evidence of peacefulness. 
5. FRE 413 & 414 Sexual assault case and child molestation cases
a. the court may admit evidence that the defendant committed any other sexual assault. Can be used to prove character and conduct.
i. Note: sexual assault includes child molestation but child molestation does not include SA. So, if the charge is SA, you can use past child molestation charges, but if charge is child molestation, you cannot use prior specific instances of SA. 
b. Under Rule 415, this evidence is also admissible to prove char/conduct in a civil case requesting relief based on sexual assault/child molestation. 
c. CA allows this for domestic violence/elder abuse cases too. Prior acts of that nature are admissible to show char (he is the type of personal that would do this) and conduct (he did do this). 
d. Standard is 104(b) sufficient to support a finding, so even evidence of an SA charge that was dropped or acquitted is enough to support a finding that D committed the assault. Evidence of the acquittal is not admissible. 
6. To prove character of truthfulness of a witness. 
FRE 412 Victim’s Sexual Behavior/Predisposition
The following is not admissible in a civil or crim case involving alleged sexual misconduct:
1. Evidence to prove that a victim engaged in other sexual beh
2. Evidence offered to prov a victim’s sexual predisposition (dress, speach, lifestyle)
Exceptions in crim cases: 
1. evidence of specific instances of a victim’s sexual behavior, if offered to prove that someone other than the defendant was the source of semen, injury, or other physical evidence;
a. Ex) if pros says semen was found on victim, Defense can introduce evidence that victim also had sex with someone else (but it must have been at the same plausible time).
2. Evidence of specific instances of a victim’s sexual behavior with respect to the person accused of the sexual misconduct, if offered by the defendant to prove consent or if offered by the prosecutor; and
a. Cannot offer evidence that victim’s ex said she was kinky. Only allows for specific instances with the accused. 
3. Evidence whose exclusion would violate the defendant’s constitutional rights.
In CA, Evidence of victims sexual conduct inadmissible to prove consent or absence of injury unless Prosecutor has opened the door. 
Exceptions in civil cases:
Court MAY admit this evidence if:
1. Its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. The court may admit evidence of a victim’s reputation only if the victim has placed it in controversy.
Methods of Proving Character 
There are 3 methods to prove character:
1. Opinion: D is non-violent in my opinion
2. Reputation: I am a member of the community and D has a reputation os being non violent. 
3. Specific instances of conduct: I was at a bar and saw someone hit D and he refused to fight. He walked away. 
FRE 405: 
On direct: can offer evidence of reputation or opinion 
On CE: can ask about specific instances. 
· On direct, “D is a peaceful person.” On cross “Are you aware D started a fight..” 
· You are stuck with the answer the witness gives - no extrinsic evidence under 405. 
Exception: if the person’s char is an essential element of the charge, claim or defense, the character may be proven by relevant specific instances on direct. 
In CA, can use any form (opinion, reputation, specific instances) to prove character of the victim on direct or CE (1103).
For specific instances, party offering must have good faith belief that conduct occurred. 
Crimes and other acts
FRE 404(b): 
1. Evidence of a crime, wrong, or other act is not admissible to prove a person’s character or conduct.
2. This evidence may be admissible for another purpose, such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.
a. Opportunity: D claims to be drunk when crime was committed, so he could not have committed. Evidence shows D was robbing another bank before this one. That evidence cannot be used to show D has a criminal char but can be used to show D had the ability (not too drunk).
b. KNowledge: Other acts can be before or after the alleged incident. Timing may matter to show knowledge (knowing you are using counterfeit bill after you already tried to use it and were told it was counterfeit).
c. Identity: If MO for 2 crimes are similar, can be used to show identity. 
d. Planning: Pros for stolen car: pros offered evidence that D illegally copied the key. Admissible to show plan, no similarity required. 
e. Knowledge: ​​Prosecution of Defendant for possession of cocaine. Defendant admits that the cocaine was found in his apartment, but claims he thought it was flour. To prove Defendant knew the substance was cocaine, the prosecution wishes to prove that several months earlier, Defendant was convicted of cocaine possession. Defendant objects. How should the court rule? Admissible to show knowledge. 
These are 104(b) facts - just need sufficient to support a finding that another crime or act occurred (can still be satisfied with acquittal, dropped charges). 
Fed. R. Evid. 406.  Habit; Routine Practice
Habit is admissible to prove conduct!
Evidence of a person’s habit or an organization’s routine practice may be admitted to prove that on a particular occasion the person or organization acted in accordance with the habit or routine practice. (never stops at stop sign, so likely did not on the day in question). 
· GR is that something must happen over 10 times to be habit (if evidence is offered that is not habit, objection is irreverent). 
· Char Evid: General statements conveying moral judgment
· Habit: regular practice of dealing with a specific situation with specific conduct. No moral judgment 
· How lls deals with applications
· How police deal with search warrants
Ex) John does rolling stops at this intersection = habit. “ive drive  with D hundreds of time and he is a careless driver” = character. 
· Ct will weigh whether the jury will make an inference about character. 
Evidence of Similar Events (no FRE - goes to relevance)
· Evidence of other ppl/other events may be admissible bc they are similar.
· Occurrence of other events under similar conditions is relevant and admissible to prove unreasonable danger. 
Ex) “the floor was slippery and that is why i fell”
P offers evidence that 20 mins before she fell, someone fell at the same spot in store. Less similar if other person that fell has parkinsons. 
· Check age, disability, weather, lighting. 
Exclusion of other Relevant Evidence
Fed. R. Evid. 407.  Subsequent Remedial Measures
When measures are taken that would have made an earlier injury or harm less likely to occur, evidence of the subsequent remedial measure is not admissible to prove:
1. Negligence;
2. culpable conduct;
3. a defect in a product or its design; or
4. a need for a warning or instruction.
In CA: can be used in products liability so long as neg is not at issue. Inadmissible to prove neg or culpable conduct. Can be used in SL cases. 
Key is that we want ppl to take action to reduce likelihood of injury. If we infer liability, ppl won’t fix things. Ex) Tenant falls on stairs and sues for improper lighting. A week later, lld added better lights. Not admissible to prove neg, culpability, defect in design, need for warning. 
But the court may admit this evidence for another purpose, such as impeachment or — if disputed — proving ownership, control, or the feasibility of precautionary measures.
· If D says “this was impossible to avoid or a precautionary measure was not feasible” then you can use the remedial action to show there is something that could have done.
· Saying something “is safe” is not saying it is the best possible way. 
Fed. R. Evid. 408.  Compromise Offers and Negotiations (meant to encourage settlement)
Statements made during settlement negotiations or offers of settlement are not admissible to provide validity of underlying claim if: 
1. There is a DISPUTED claim or amount. 
a. Someone saying “I am sorry I hit your car ill pay the damages” is not a disputed claim and not excluded by this rule.
2. It is offered to impeach by prior inconsistent statement/contradiction. 
Statements inc: Offering, promising, or accepting any value in exchange for compromise. Except when offered in a criminal case and when the negotiations related to a claim by a public office in the exercise of its regulatory, investigative, or enforcement authority
The court may admit this evidence for another purpose, such as:
· proving a witness’s bias or prejudice 
· negating a contention of undue delay
· or proving an effort to obstruct a criminal investigation or prosecution.
Ex: Plaintiff phoned Defendant and said that if Defendant agreed to a private settlement of the civil case, Plaintiff would tell the police she was mistaken in her identification of Defendant as the driver. This is admissible to prove effort to obstruct justice. 
Fed. R. Evid. 409.  Offers to Pay Medical and Similar Expenses
Evidence of furnishing, promising to pay, or offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to prove liability for the injury.
· Only offer is excluded by this rule, not related statements. “It's my fault, I’ll pay for your surgery” - only the second part is excluded by this rule.
In CA, general statements expressing sympathy “you seem to be in a lot of pain” are excluded. 
Fed. R. Evid. 410.  Pleas, Plea Discussions, and Related Statements
(a) Prohibited Uses. In a civil or criminal case, evidence of the following is not admissible against the defendant who made the plea or participated in the plea discussions:
(1) a guilty plea that was later withdrawn;
(2) a nolo contendere plea;
(3) a statement made during a proceeding on either of those pleas or
(4) a statement made during plea discussions with the prosecutor if the discussions did not result in a guilty plea or they resulted in a later-withdrawn guilty plea. (statements to police do not get protection). 
(b) Exceptions:
(1) in any proceeding in which another statement made during the same plea or plea discussions has been introduced, if in fairness the statements ought to be considered together; or
(2) in a criminal proceeding for perjury or false statement, if the defendant made the statement under oath, on the record, and with counsel present
Note: In Negotiations, Pros can make, as a condition, that the D waives these 410 rights in the event they go to trial and D testifies inconsistency.
In CA, added rule for mediation discussions not being used at if unable to reach settlement. 
Fed. R. Evid. 411.  Evidence of Liability Insurance
Evidence that a person was or was not insured against liability is not admissible to prove whether the person acted negligently or otherwise wrongfully.
· court may admit this evidence for another purpose, such as proving a witness’s bias or prejudice or proving agency, ownership, or control.
· Ex) D claims that a diff company is in charge of the supermarket. P offers evidence that D maintained liability insurance. Admissible to show agency. 
· Ex) To prove P did not suffer any injury, D calls a physician who says P had little actual agency. P wants to introduce evidence that the physician was hired by D’s liability insurance provider. Admissible to show bias. 
In CA? 
Examining Witnesses: Attacking and Supporting the Credibility of Witnesses
Rule 611. Mode and Order of Examining Witnesses and Presenting Evidence
 (a) The court should exercise reasonable control over the mode and order of examining witnesses and presenting evidence so as to:
(1) make those procedures effective for determining the truth;
(2) avoid wasting time; and
(3) protect witnesses from harassment or undue embarrassment.
(b) Scope of Cross-Examination. Cross-examination should not go beyond the subject matter of the direct examination and matters affecting the witness’s credibility. The court may allow inquiry into additional matters as if on direct examination.
· Anything related to cred is considered within scope. 
(c) Leading Questions. Leading questions should not be used on direct examination except as necessary to develop the witness’s testimony. Ordinarily, the court should allow leading questions:
(1) on cross-examination; and
(2) when a party calls a hostile witness, an adverse party, or a witness identified with an adverse party.
If you want to ask Qs that go beyond the scope, ask the ct for permission. You proceed like you are on direct
614: The Court may call a witness on its own or at a party's request.  The court may examine a witness regardless of who calls the witness. A party may object to the ct’s calling or examining. 
Common Objections
Ambiguous: unclear what facts it seeks to reveal (can also be misleading or confusing)
Argumentative: suggests facts with force such that the answer doesn’t matter
Compound: more than 1 inquiry
Assumes facts not in evidence
Cumulative: used to avoid time wasting when statement goes to evidence already admitted. 
Asked and answered: 
Calls for a narrative: witness cannot say whatever they want. 
Fed. R. Evid. 607. Who May Impeach a Witness
Any party, including the party that called the witness, may attack the witness’s credibility.
· Can try to attack visibility, plausibility of story, character, demeanor. 
· Cannot impeach just to get info in that would otherwise be hearsay. 
FRE 610 Religious Beliefs or opinions: not admissible to attack or support credibility. 
· May be allowed to show bias
· The prosecutor offers evidence that the accountant is a member of a religious organization that believes Defendant is the messiah
Methods of Impeachment 
1. Capacity: was this person able to perceive events?
a. Extrinsic evidence allowed to show lack of capacity - no limit. 
b. No foundational requirements except PK. 
i. Can show factors that impair opportunity (sun in eyes)
ii. Can show factors that impair capacity to perceive (schizophrenia, hearing problems)
iii. Can show factors that impair capacity to recollect (consumption of alc)
2. Bias: 
a. Extrinsic evidence allowed to show bias to impeach 
i. ex) Witness and D are in gang together and are expected to lie for each other, Witness is Dating D; witness was paid etc. 
b. Foundational req: When extrinsic evidence is offered to show bias, must give witness an opp to explain or deny bias. 
i. Bias by inconsistent statement - must give them opportunity to explain or deny the bias.
3. Contradiction: Showing witness was wrong about this, so she may be wrong about other things too
a. Extrinsic evidence allowed so long as not a collateral matter. 
i. Cannot call a new witness (extrinsic) to say that Witness 1 was wrong about changing music from rock to country. 
ii. CAN Contradict a witness about collateral matter on CE, but if they deny, no extrinsic evidence!
b. If you get witness to contradict themselves, that is not extrinsic and there is no limits. 
Is impeachment evidence admissible?
1. Source: Is the impeachment evidence coming out of the mouth of witness or are you getting it from another source?
a. If some other source it is extrinsic. 
2. If extrinsic, can you use it given method of impeachment? 
a. Can use extrinsic evidence to show BIAS. (Abel v. US)
3. Are there any foundation requirements? 
a. Ex) if proving bias using prior inconsistent statement, we need Rule 613 of giving the witness opp to explain or deny. 
3 types of evidence used to impeachment:
1. Reputation/opinion for truthfulness 
2. Acts of lying
3. Criminal convictions. 
Fed. R. Evid. 608. Opinion/reputation (only about the trait truthfulness)
(a) A witness’s credibility may be attacked or supported by testimony about the witness’s reputation for having a character for truthfulness or untruthfulness, or by testimony in the form of an opinion about that character. 
But evidence of truthful character is admissible only after the witness’s character for truthfulness has been attacked.
· If you want to support credibility, must show that it has been attacked. 
· Opinion/Reputation must be rationally based on the witness's perception. Must have sufficient exposure and contact. 
· Bad memory is not a character trait. 
· Witness cannot give an option as to if they think witness is lying. 
Fed. R. Evid. 608. Specific instances of conduct (lying) - only allowed on CE and not in CA
(b) Except for a criminal conviction under Rule 609, the court may, on cross-examination, allow specific instances of conduct  to be inquired into if they are probative of the character for truthfulness or untruthfulness of:
(1) the witness; or
(2) another witness whose character the witness being cross-examined has testified about.
no extrinsic evidence IS ALLOWED TO PROVE SPECIFIC INSTANCES. You are stuck with answer you get. Same scenario in char evidence. 
Probative of he char for truthfulness/untruthfulness = implicates general char of the witness for veracity rather than char trait. 
CEC §787 does not allow for evidence of a specific instance of conduct to attack or support witness credibility – it doesn’t matter if it’s extrinsic evidence or cross-examination.
· May be allowed in crim case. 
FRE 609 Impeachment by evidence of Criminal Conviction
Lying prior convictions (mis or felony) (crim or civil) are admitted. No discretion. 
When witness being impeached is not the D, previous felony conviction is admissible IN BOTH CIVIL AND CRIM CASE unless D show 403 prejudice. 
When witness is the D, evidence of previous Felony is admissible in CRIM CASE if pros shows 403 probabtive value. 
CEC: felonies only in civil cases. 
Constitution may apply in crim cases which allow: moral turpitude. 
When attacking a witness's character for truthfulness: 
1. Evidence of a felony (>1 yr in prison)
a. may be admitted if probative value outweighs prejudice (prejudice would be is that jury will make an improper character inference - D is the type to commit this crim) in a civil case or crim case in which the witness is not a D, and
i. Party objecting to evidence has burden to show unfair prejudice
b. May be admitted in a crim case in which the witness is a D if probative value outweighs prejudicial effect to that D. 
i. Party offering evidence has burden to show prob value
Idea is that if witness is a lawbreaker, why wouldn’t they lie?
2. Evidence of any crime must be admitted where an element of the crim is lying (no 403 discretion):
a. Perjury, fraud, forgery
b. For crimes of 
If the crime is more than 10 years old (date is 10 years from conviction or release, whichever is later), evidence is admissible only if prob value outweighs prejudice. Burden on party offering. 
No limit on extrinsic evidence: can bring in copy of conviction (hearsay 803(22) exception for felonies and public record exception). 
Not admissible if: the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence or rehabilitation. 
CEC 788: Crimes must be a felony or crimes of moral turpitude. 
· Includes lying, violence, theft, extreme recklessness, sexual misconduct 
FRE 801(d) Impeaching with Witness’ prior statements
2 uses: impeachment and substantive
A statement is not hearsay if:
1. The declarant testifies and is subject to CE about the prior statement and 
a. The statement is inconsistent with decant’s testimony AND WAS GIVEN UNDER PENALTY OF PERJURY at trial, hearing, or proceeding, or depo,OR 
i. If an inconsistent statement was not given under oath, can only be used for impeachment (therefore not hearsay bc not offered for truth). If you think jury will use it for wrong purpose, ask ct to exclude under 403. 
ii. Extrinsic evidence of a witness’s prior inconsistent statement is admissible only if the witness is given an opportunity to explain or deny the statement and an adverse party is given an opportunity to examine the witness about it. 
iii. CA exception: covers ALL prior in the statements, does not need to have been under oath, still admissible. 
b. The statement is consistent with the declarant’s testimony and is offered to rebut a charge that the declarant fabricated, acted from a recent or improper influence or rehabilitate declarant’s credibility 
i. Only admissible AFTER credibility attacked. 
ii. Evidence admissible for BOTH purposes, cannot be one or the other. 
iii. Consistent statement must have occurred before motive to lie (before offered payment for testimony). 
iv. CA exception is the same. 
Lay and Expert Opinion. 
Fed. R. Evid. 701. Opinion Testimony by Lay Witnesses
If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is:
(a) rationally based on the witness’s perception (logical connection between perception and opinion (“I saw the driver go by and he was going fast”). 
· Not rationally based if based on 1 encounter
(b) helpful to clearly understanding the witness’s testimony or to determining a fact in issue (must give jury more than they can figure out on their own - stating a conclusion like saying driver is reckless is less helpful than saying driver was speeding or driving on wrong side. )
(c) not based on scientific, technical, or other specialized knowledge within the scope of 
This is a 104(a) question.
Fed. R. Evid. 702. Testimony by Expert Witnesses
A witness who is qualified (qualifications based on preponderance of evidence) as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if:
(a) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue;
· Will not help if based on unsupported assumptions 
· Cannot testify as to whether you think a witness is telling the truth. Can test that witness is experiencing psychosis if jury cannot see this. 
· Astrology is not specialized knowledge 
· Only needed if issues go beyond the experiences of most lay ppl 
· Not helpful if criminologists testifies that bc bloody footprints led to D’s apt, he must be guilty. Jury can come to this inference on their own. 
(b) the testimony is based on sufficient facts or data;
· A general surgeon can prob testify to methods of plastic but jury gives it less weight. 
(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the facts of the case.
Duabert: To determine if scientific evidence is reliable:
1. Whether the evidence is the product of a tested theory
2. Whether the science is published, subject to peer review
3. Whether it has an acceptable error rate
4. Does it have a Reasonable level of acceptance within the field
Frye standard (CA): Opinion must be relevant and to be relevant, it must be generally accepted.  - Reliable if based on science that is generally accepted in that field. 
FRE 703 Bases of Expert Opinion 
Expert op can be based on
1. first hand knowledge
2. admitted evidence
3. facts not admitted in evidence if experts in the field would reasonably rely on those kinds of facts or data in their professional lives
a. Those facts upon which the opinion is based will not be asserted for truth, only to establish basis. 
Fed. R. Evid. 704. Opinion on an Ultimate Issue
(a) In General — Not Automatically Objectionable. An opinion is not objectionable just because it embraces an ultimate issue.
(b) Exception. In a criminal case, an expert witness must not state an opinion about whether the defendant did or did not have a mental state or condition that constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact alone.
· Answer can be rephrased to avoid objection: not allowed is “D was arrested with a kilo of cocaine, he must have intended to sell” but allowed if “in my experience people who have a kilo of coke have it with intent to sell” bc it's not about D. 
· Can say “he could not have had the mental state required” not “he did not have the mental state”
Fed. R. Evid. 705. Disclosing the Facts or Data Underlying an Expert’s Opinion
Unless the court orders otherwise, an expert may state an opinion — and give the reasons for it — without first testifying to the underlying facts or data. But the expert may be required to disclose those facts or data on cross-examination.
Under Rule 604, when a translation is being offered, an interpreter must be shown to be experts in the language they are translating.
PRIVILEGES 
FRE gives courts power to establish privileges. 
Attorney Client Priv: A communication between attorney and client or their representatives intended by client to be confidential and made to facilitate legal services is privileged in all civil and criminal proceedings unless waived by the client. 
· For corp clients, priv applies to employees/agents if the corp authorized them to communicate to the atty on behalf of the corp. 
· Not a witness to an accident who happens to be an employee. 
· Not meant to be confidential if you are speaking in crowded place. 
· Priv survives death. In CA, priv ends once estate of dead client is distributed. 
Exceptions: 
1. Crime Fraud: professional services sought to further what client knew or should have known to be a crime or fraud
2. Client puts the legal services at issue
3. Joint clients - none can claim priv. 
4. CA only: priv does not apply to prevent death or sub bodily harm. 
Psychotherapist/Social Worker- Patient Privilege:  A communication intended by patient/client to be confidential and made to facilitate rendition of professional psychological services is privileged in all civil and criminal proceedings unless waived by the patient/client. 
· Must intend for comm to be confidential and must have been to facilitate prof svs. 
CA: the psychotherapist privilege does not apply if the psychotherapist has reasonable cause to believe that the patient is a danger to himself or others, and that disclosure is necessary to end the danger. 
Doctor-Patient: A patient has a privilege to prevent disclosure of information confidentially conveyed to a physician where the patient conveyed the information for the purpose of obtaining diagnosis or treatment and the information was pertinent to diagnosis or treatment.
· Not in FRE, but CA (fed ct in diversity applies state law)
· If you are sent to a doc who has been hired to testify as a witness, that info is not intended to be confidential. 
· Any other statements made to doc “I went sent to prison for perjury” are not privileges unless they relate to med diagnosis. 
Exceptions: 
1. Patient puts physical condition in issue in personal injury suit. 
2. physician’s services sought to aid in crime or fraud or to escape capture after a crime or tort
3. Malpractice against doc. 
Spousal privilege 
1. Testimonial privilege: permits witness to refuse to testify against his/her spouse as to anything.  Applies only in criminal cases. 
a. California: applies in both criminal and civil cases
b. Can claim priv for things before marriage. 
c. Witness owns priv, so if wife wants to testify against husband, he cannot stop her. 
2. Confidential communication privilege: protects confidential spousal communications during marriage.  Applies in both criminal and civil cases.  
a. California: extends privileges to registered domestic partnerships
b. Applies to communication during marriage. Both spouses own priv so husband can prevent wife from testifying as to the communications. However, if wife saw or heard something, that is not a communication. 
Exceptions:
1. Must be a legally valid marriage. 
2. Neither apply in civil action between spouses or crim prosecution where one spouse is charged with a crime against the other or the kids. 
SUMMARY OF CA RULE DIFFERENCES
Note: CA Constitution: apply in crim cases only!!!

All relevant evidence must be admitted. Catch all. 

1. Relevance

must be fact in dispute. 

2. Hypnotism: 

CA civil: Shirly

CA crim: Code 3 requirements (witness had memory before hyp and there is record of it)

3. Judicial notice in CA: Must advice to take as conclusive in both. 

4. Prelim Facts

CA will only look at admissible evidence in both - limited in that way. 

5. Completeness doctrine

CA completeness doc allows convos, acts. 

6. Hearsay

CA - only exceptions 

1) Opposing party statements 

CA - authorization to make statement just req sufficient to support finding. 

FRE says preponderance of evidence. 

CA - statement by agent/emp for opposing party statements only allowed if the emp is resp for the conduct making employer liable. 

2) Then existing SOM 

CA allows prior SOM if declarant is unavailable. 

3) Statements to get med diagnosis

CA medical diagnosis exception only for minors claiming abuse/neglect. 

4) Injury/Threat Exception 

CA has additional exceptions for statements narrating, describing or explaining the infliction or threat of physical injury upon declarant if declarant is unavailable. Statement must be made at or near time of threat/injury and must be made in writing, records, or made to medical care provider or law enforcement. 

5) Present Sense Impressions

Statements must be offered to make conduct understandable and made while engaged in conduct. offered to explain, qualify, or make understandable conduct of the declarant; 

6) Statements against interest 

CA allows statements against interest to open ppl up to shame/ridicule. 

7) Co-conspirator exception used when dec unavailable. 

Allows statements prior to formation of conspiracy. 

8) Prior inconsistent statements

In CA, do not need to be under oath to be admissible for truth. 

9) Business records: 

CA does not require the record be kept in ord course of business but must be trustworthy

10) Public Records Exception 

Fact findings from investigation can be used in all cases and against D: 

· Police lab report saying they tested the package and it was cocaine. 

· Forensics saying shoes match. 

11) Prior testimony

CA says predecessor in interest means similar interest.

12) Dying Dec 

CA: can be used in any case but dec must die. 

7. Character evidence 
1) Victim’s sexual conduct/predisposition

CA sexual conduct/predis only allowed if pros puts it in Question, not to show consent or semen identity.

2) Opinion/Rep/Specific Instances 

CA u can use rep/opinion/spec instances to show character in criminal cases. No limits on direct/cross. 

3) Victim’s character

If D opens the door by offering evidence of V’s character, pros can only offer evidence of D’s character if the trait is violence. 

8. Impeachment 

1). Spec instances

CA for civil cases: no specific instances under 806 

CA for crim: all relevant evidence, so may allow specific instances.

2) Impeachment by prior convictions 

CA only felonies admissible to impeach. CA const says all crimes of moral turp (so if in crim case, misdem of moral turpitude can be admissible). 

No 10 year issue 

9. Exclusions for policy

1) Compromise: 

CA excludes statements of sympathy (has to be more than I am sorry). 

2) Mediation:

CA: Statements not subject to discovery 

10. Reliability of Scientific Evidence
CA: Frye - generally accepted in relevant field 

FRE: Daubert 

· Error rate

· test ed?

· Published? Peer reviewed?

· Acceptance level by community? 

11. Privilages
1) Atty Client Priv

CA: ends once client died and estate is distributed. 

2) Psychotherapist-Client Priv

CA Exception if disclosure is necessary to prevent harm to cleint/others. 

3) Doctor Patient is just CA

4) Testimonial 

Applies in all cases 

5) Confidential Comm

Applies to registered domestic partners 
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