Constitutional Concepts

Standing
· Standing is extremely important in environmental law

· Courts will address this first
· Elements of Standing
· Elements of Standing under Article 3

· Injury in fact

· Fairly Traceable

· Redressability

· Elements of standing under APA

· Injury in fact

· Zone of interests of the statute

· Organizational Standing 

· When members would otherwise have standing to sue in their own right
· So the individual member needs A3 standing elements

· The interests at stake are germane to org’s purpose

· Neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit

· So not damages, but declaratory relief or injunction

· And not specific to the person 

· How to get standing

· You need to have individuals/members of organization submit declaration to the court that says “I like this place, I use it, I’ve been personally harmed”
· You have to establish standing for every cause of action, and show you will get redressability for every form of relief

· Injury in Fact

· Sierra Club v. Morton 
· Example of how not to do standing

· Disney trying to build a ski resort in Mineral King Valley, Sierra Club sued
· Sierra club argues we have an interest in ensuring the environment remains as the Sierra Club, but did not argue injury in fact

· The environment is not the plaintiff – there needs to be injury in fact to the Sierra Club members 

· Holding

· Injury in fact test requires more than an injury to a cognizable interest, but that the party seeking review himself be among the injured 

· Nowhere in the pleadings or Affidavits did the club state that its members use Mineral King for any purpose or that their use would be significantly affected
· Douglas Dissent

· Standing would be simplified if there were a federal rule just granting it
· Comes back to rights of nature – Should Trees Have Standing 

· US v. Students Challenging Regulatory Agency Procedures

· Challenging a railroad rate increase saying it discriminated against recycled goods

· Holding

· Standing is not to be denied just because many people have the same injury
· It’s qualitative, not quantitative

· Duke Power Co. v. Carolina Environmental Study Group Inc.

· Challenging constitutionality of Prince-Anderson act limiting liability of nuclear industry for damages from nuclear accidents

· Saying without this reactors would not be built which would spare environmental injuries

· Holding

· Substantial likelihood that this is correct is sufficient for standing 

· Lujan v. National Wildlife Federation

· Example of what NOT to do

· It’s an abstract interest – they “might go there someday” is not good enough
· Nexus theory is no good – needs to be injury IN FACT

· Mootness
· Standing set in time

· The issue is resolved – there’s nothing to bring up, no relief to be requested 

· You can lose standing if your standing witness dies for example 

· Burden on the Defendant 

· You can overcome mootness if you can show a substantial likelihood that the violations are substantially likely to reoccur at the time the complaint is filed

· Friends of the Earth v. Laidlaw

· Example of organizational standing done correctly

· Example of Mootness

· Wastewater facility given Permit to Pollute but consistently exceeds the limit – citizens brought suit under clean water act

· Citizens sued Laidlaw, who went to DHAC and asked them to start a suit to stop the citizen suit

· Companies prefer a government suing them – more likely to settle, better relationship 

· It would prevent the citizens from suing because of the statutory 60 day notice 

· There are procedural requirements under CWA in addition to A3 standing

· 60 days notice to government agency that requires jurisdiction on the court – you get to file a complaint if none of the regulatory agencies have filed suit over you and if the defendant is still in violation 

· Holding

· CWA has a citizen suit provision – anybody can file suit

· Here DHEC did not diligently prosecute the case – this doesn’t further the goals of the CWA so it doesn’t count. Citizens can proceed as long as have standing

· Standing

· They are persons for whom the aesthetic and recreational values of the area will be lessened

· Reasonable, not conclusory 

· Again it’s injury to the plaintiff – it doesn’t matter if the environment isn’t technically harmed – they don’t want to go swimming is the injury 

· Representational Standing

· Mootness

· Laidlaw said they had completely shut down, so the issue was moot – but the court said no it’s not – there’s a substantial likelihood you’ll do it again 
· Inland Empire Waterkeeper v. Corona Clay
· Corona Clay is a clay processing plant that discharges to Temescal Creek
· Court holds 

· If a statute requires someone to provide information, the lack of providing that information is an injury under Article III standing  
· The statute provided a right to information, the deprivation of which results in an informational harm – standing

· However - 

· Causation (Fairly traceable)

· It can be multiple links in a chain
· Redressability

· An injury must be redressable to have standing 
· MA v. EPA
· State having standing
· Example of broadness of redressability
· Massachusetts says its coastlines are in danger from climate change, which is caused by emissions – suing to have them added to pollutants covered by CAA

· Holding

· Injury in fact
· Just because these are widely shared does not mean it’s not injury in fact

· States have a lower standing requirement than individuals

· The trade off for giving up some rights when joining the union

· Redressability

· Just because we can’t reverse global warming doesn’t mean we should continue on the same course – slowing or reducing still provides relief

· Dissent

· The state should not be treated differently for standing purposes
· Possible future injury does not satisfy A3 standing 

· Juliana v. US

· Can people who don’t exist have standing?

· Government is promoting fossil fuels despite knowing that they’re causing global warming – will affect future generations – basically have lied and violated DPC, EPC, 9th Am, and public trust doctrine

· Holding

· Injury

· Effects of climate change count even if they affect everyone
· Causation

· There is causation – it can be multiple links in a chain

· Redressability

· Unwilling here to say there is redressability – don’t want to use a government plan that’s best served by the other branches – the govt can make one tho and they can enforce

· Dissent

· Redressability doesn’t mean reversing climate change – just relief
· Destroying the world will destroy the republic 

· We have a fundamental right to continued existence of the union
· Plaintiffs still feel concrete injuries – just curbing this 

· Organizational Standing
· Indicia of Membership 

· Consider self members

· Organized purpose in common

· Exercise control

· Orange County Coastkeeper v. City of San Juan Capistrano and Blenem Equa Sports
· Without affirming desire for membership and causes your standing is left vulnerable to scrutiny in court 

· Citizen Suit Provisions

· If court finds violations, fees go to US treasury or in a settlement to nonprofit

· Have to notify the state and federal government first – need opportunity to object to settlement 

· Hunt v. Washington State Apple Advertise Com’n

· Has the indicia of membership test

· Rule internally what defines what membership means, know who’s who on the list, and have control/involvement in the organization

· Having checkable boxes and an explanation is  very helpful

Commerce Clause

· Regulates interstate Commerce in the United States – Congress uses it to expand their powers to make laws about many things

· Concerning Environmental Law important for things such as “waters of the United States” and other federal environmental acts

· Congress can only regulate three broad categories of interstate commerce

· 1) Use of channels of interstate commerce

· Roads, waterways, airways, ports

· 2) Instrumentalities of interstate commerce or persons and things in interstate commerce

· 3) Activities having a substantial relation to interstate commerce

· Must be SUBSTANTIAL

· Again this is literally what you are learning for con law

· Whether regular activity in aggregate substantially affects Interstate Commerce

· US v. Lopez

· You’re studying this for Con Law, fool

· Alabama Tombigbee Rivers Coalition v. Kempthorn
· Fish and Wildlife put the Alabama Sturgeon on the ESL, coalition doesn’t want it there

· Coalition argues:

· it’s not an endangered species (not unique)

· F&W didn’t follow the law correctly

· ESA is not w/n the scope of the commerce clause

· Standard of Review
· The court will set the decision of F&W aside if it is arbitrary and capricious

· They can’t set aside something rationally based on relevant factors and within the scope of authority of the relevant actor 

· Courts can’t substitute own judgment and opinion for agency’s as long as agency has relied upon scientific info, weighed options, and come to decision that was not arbitrary, capricious, abuse of discretion, or otherwise not in accordance with the law

· Holding

· The Government can regulate purely intrastate endangered species thru ESA
· The question is whether the ESA as a whole is affecting interstate commerce, which it is, even if sometimes there’s an intrastate animal involved
· Listing an endangered species is an “essential part of a larger regulation of economic activity” and some intrastate species will get caught up in that
· But intrastate species do affect interstate commerce 

· Genetics/species/natural diversity’s value is incalculable – it may be that something necessary to the nation is that one intrastate species – the extinction means a loss to everyone overall

· F&W relied on substantial evidence to make their decision that the Alabama sturgeon was a separate species of fish – it was not an arbitrary and capricious decision, and the court does not have cause to overrule it 
Clean Water Act

General

· Major source of water pollution

· Industrial and Municipal 

· Even after treatment it contributes a lot of phosphate and nitrate

· Stormdrains 

· CWA originally wanted fishable and swimmable waters by 1983 
Elements
· 1) A discharge 2) of any pollutant 3) into a water of the us/navigable water 4) from a point source 5) without or in violation of a permit
· Discharge
· County of Maui

· Suing wastewater treatment plant owned by county of maui – dumping of treated wastewater into wells seeps into groundwater, which goes to ocean and causes harmful algae blooms

· Issue: is this a point source? Is this a wotus?

· Argument that dumping into the groundwater is equivalent to dumping into WOTUS – tracer dye test 

· Holding

· If there is a functional equivalent of discharge into navigable water

· Non-exhaustive factors:

· 1) transit time, (2) distance traveled, (3) the nature of the material through which the pollutant travels, (4) the extent to which the pollutant is diluted or chemically changed as it travels, (5) the amount of pollutant entering the navigable waters relative to the amount of the pollutant that leaves the point source, (6) the manner by or area in which the pollutant enters the navigable waters, and (7) the degree to which the pollution, at that point, has maintained its specific identity.
· Time and distance are most important
· Plaintiffs won – the distance traveled meant it was a functional equivalent to a direct discharge 
· Of any pollutant
· Like anything that’s not H2O is a pollutant, including dirt 
· Section 307 said EPA maintains a list of toxic substances
· 3 Categories of pollutants

· 1) toxic pollutants

· Specific list of 129 chemicals

· BAT was supposed to be employed by 1984 then to 1989

· Addition of BCT – best conventional pollutant control technology 

· For conventional pollutants supposed to consider reasonableness of relationship etween costs of attaining reduction and effluent reduction benefits derived

· This does not apply to BAT tho

· 2) Conventional pollutants

· Bod, fecal coliform, suspended solids, pH

· 3) nonconventional pollutants

· Other?

· Into a water of the US/navigable water (WOTUS)

· Does not apply to groundwater or a purely local body of water not part of larger commerce scheme
· Rapanos v. US
· Are wetlands considered a water of the US? 
· Rapanos wanted to develop land – moves earth to fill in wetlands without a permit from army corp of engineers 
· R argues this isn’t a water of the US – it’s dry land
· Plurality Decision
· Scalia

· If a water is constantly connected to navigable water – not intermittent 
· So must be adjacent, and must conform to a traditional understanding of water 

· Kennedy

· possesses a “significant nexus” to waters that are navigable in fact or that could reasonably be so made
· so the water itself need not be necessarily navigable 
· A nexus exists where the wetland or waterbody, either by itself or in combination with other similar sites, significantly affects the physical, biological, and chemical integrity of the downstream navigable waterway.

· This is still the subject of debate – with no majority opinion did not set doctrine
· Substantial nexus to Waters of US

· Navigable in fact waters

· Tributaries to navigable in fact waters

· Currently ephemeral is excluded but intermittent is included

· From a point source
· Any discernible confined and discrete conveyance from which pollutants are or may be discharged 

· Supposed to be best practical control technology currently available 

· Including but not limited to

· Any pip, ditch, channel, conduit, well, fissure 

· Vessels or other floating crafts can discharge as well 

· Storm drains are point sources that discharge

· Require NPDES

· If you’re a regulated industry and you have a driveway, you have a point source
· What CWA leaves to states to regulate

· Roads

· Sheetflow – we don’t really know what water on the ground is coming from 

· Sierra Club v. Abston Construction
· Defendant discharging into Daniel creek from coal mining – sediment basin constructed by the mine is overflowing into a creek which goes into a river
· Issue: 
· whether pollution carried into the creek from coal miner’s strip mine is a point source
· The term “point source” means any discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or other floating craft, from which pollutants are or may be discharged
· Holding:

· Surface runoff collected or channeled by operator constitutes a point source discharge 
· If you’ve done something to alter the flow of water and the water is then running off your site, you’re a pointsource

· Encourages best management practices

· Storm water infiltration, taking a sample of storm water etc. 
· Care v. Southview Farm

· Manure spread across field is going into a river from a concentrated animal feeding operation 
· CAFOs are specially included in definition of point source

· They were channeling the manure into drain tiles and then filtering that to wash the barns, took remaining manure siphoned into pipes into fields with agriculture

· Put our regulated stuff onto field that’s exempt then it goes into the river

· Defend files a JMOL 50(b) to have dismissed, and Judge grants it saying this is not a point source because there’s an exemption for CWA if agriculture is on the land
· Higher court holds

· Liquid manure spreading operations are a point source w/n meaning of CWA, coupled w/ pipe under stone wall leading to ditch that goes to stream is a point source
· CAFO was separate from the agriculture
· If the plants are only taking up some of those nutrients and the rest of it is running into the river, you’re actually discharging waste from a point source 

· Manure being used doesn’t automatically make it a discharge, but it won’t get you out of a regulation to do that channeling

· Ag is exempt, and can use manure as fertilizer, but they can’t use it in quantities that basically make it waste, or a pollution shelter for a CAFO

· Basically, it’s fact specific 

· CAFOs

· Two part test

· 1) Animals are or will be stabled or confined and fed or maintained for a total of 45 days or more in a 12 month period

· 2) Crops vegetation forage growth or post harvest residues are not sustained in the normal growing season over any portion of the lot or facility 
· That’s an AFO and it becomes a CAFO when you reach a certain number of animals

· 500 horses or more for example to classify as a large CAFO
· A lot of cafos in CA meet direct discharge requirement because are directly on creek banks
· • A facility is a medium CAFO if it has 150-499
horses and it either: (1) discharges “into waters
of the United States through a man-made ditch,
flushing system, or other similar man-made
device”; or (2) “[p]ollutants are discharged
directly into waters of the United States which
originate outside of and pass over, across, or
through the facility or otherwise come into direct
contact with the animals confined in the
operation.”
· For smaller CAFOs

· Discharges into waters of us directly or pollutants are discharged into water of us from man made device which originate outside and pass over across or thru facility or otherwise come into direct contact w/ animals confined in operation 
· Without or in violation of an appropriate permit

· National Pollution Discharge Elimination System

· 404 Permit

· Dredge and Fill Permit 

· Federal jurisdiction under the ordinary high watermark – that would require a 404 permit for dredging and filling 

· Enforceable under a citizen suit provision 

· Army Corps of Engineers grants it 

Enforcement
· Army Corps of Engineers

· Section 404 of CWA regulates dredge and fill requirements – need permit from army corp

· In California

· Implemented through the state resources water control board – EPA delegates its authority to the state
· State water board is the primary regulator 

· Has 9 divisions

· 303(d) list

· Under CWA state or EPA is required to take inventory of waters and determine whether they are polluted or achieving the water quality standards the should be achieving
· Then create a list of water bodies that are impaired – 303d listed

· Then create a Total Maximum Daily Load

· Wasteloads are allocated amongst permit holders with the idea of lowering amount to get to zero and then can get off the list 
· Industrial general permit

· Looking for compliance or non compliance with npdes permit

· If you have industrial processes that are outside and exposed to stormwater, you need a permit to discharge stormwater because what falls in your property is now industrial waste water and not stormwater 

· NPDES Permit

· Different guidelines are set for different industries and these are applied when the NPDES permit is issued 
· Technology-Based standards

· Conventional Pollutants

· Existing point source

· Must conform to best conventional pollutant control technology

· Include consideration of reasonable relationship between cost and benefits derived

· New point source
· Must use Best available demonstrated control technology

· Consideration of cost and any non-water environmental impact

· Total maximum daily loads

· Developed once 303(d) listed

· Includes discharges and also other sources of pollution 

· Numeric – based on quantity or concentration 

· Easy to understand and enforce

· Set by the regulator or open to interpretation 

· Technology Based Effluent Limitations 

· Key restrictions on industrial point sources 

· Effluent Limitation

· Condition on the permit you receive to what you can release 

· Effluent = what you’re discharging

· Best practical, 
· Based on consideration of total cost in relation to several factors 

· Should reflect the average of the best existing performance by plants of various sizes, ages, and unit processes 

· Best available
· Limitations for nonconventional and toxic pollutants
· No requirement of balancing between costs and benefits of effluent reduction

· Best conventional technology 

· Technology that reduces impact

· Or the one that most efficiently reduces impact 

· Follows a reasonableness text
· Comparison of marginal costs of going from bpt to bct and from secondary treatment to advanced secondary treatment at publicly owned treatment works 
· Cost effective test was added – capping incremental cost of bct at 129% of bpt 

· Industrial general permits

· Permit requires a stormwater pollution prevention plan 
Clean Air Act

General

· 1970 Clean Air Act created to fix previously ineffective 1950 standards 
· 1990s fixed toxic programs, added citizen suit provision, and added massive permitting scheme

· Main classes of conventional ar
Elements

· Point source
· Stationary v. Mobile 
· Mobile is like cars and stuff

· New sources v. existing sources 

· Major sources v. nonmajor sources 

· Major sources are statutorily defined as having a certain amount of emissions

· NAAQs
· National Ambient Air Quality Standards

· Criteria Pollutants

· Sulfur Dioxide (SO2)

· Carbon Monoxide (CO)

· Particulates (PM)

· Nitrogen Dioxide (NO2)

· Ozone (O3)

· Volatile organic compounds 

· Lead (Pb)

· Massachusetts v. EPA

· Whether carbon dioxide from vehicles endangers human health or welfare because of climate change

· EPA said Co2 is not a pollutant w/n meaning of clean air act

· Court says it is 

· Definitition embraces all airborne compounds 

· NRDC v. Train

· EPA says lead meets condition under section 108 of the CAA

· EPA for purposes of establishing primary and secondary sources shall publish and revise based on public health and welfare from multiple sources

· If it has an adverse affect on public health or welfare, the presence of which in ambient air results from numerous mobile or stationary sources, then you put it on the list andother sections fall in line

· Holding:

· EPA does not have the discretion not to issue standards once they’ve made a formal finding – they need to include lead now that they’ve made these findings for lead 

· once appellant Administrator had found lead to have an adverse effect on public health or welfare and it had been found to result from numerous or diverse sources, appellant administrator had no discretion in including lead on the list of substances under § 1857c-3(a)(1). According to the court, the timetable enacted by Congress in 42 U.S.C.S. §§ 1857c-5 through c-5 would have been futile had appellant administrator been able to exclude substances he had already found harmful.
· Lead Industries Association v. EPA
· EPA starts establishing NAAQs for lead and administrator prepared lead criteria document saying even low level exposure is harmful 
· Sued by Lead Industries that these were too strict and went beyond what CAA mandates
· Issue:
· Did EPA admin exceed their authority to set standards because they went beyond what congress delegated?
· (Going beyond the adequate margine of safety to avoid subclinical effects in children)
· Holding:
· EPA did not exceed the authority – the effects were harmful and being regulated, an adequate margin of safety was met
· 1) Protect public health and welfare

· 2) Within an adequate margin of safety

· This is a reasonable interpretation of margin of safety
· Not arbitrary and capricious – they relied on tons of scientific evidence, comments, etc.

· Procedural problems (EPA looking at study submitted after n&c and EPA involved with NRDC) were brought up to o late – you have to exhaust administrative remedies before hand to be on the record

· Whitman v. American Trucking Association

· EPA put out a new NAAQS for ozone and ATA argues “they didn’t consider the cost

· Issues

· Whether 109(b)(1) of the CAA delegates legislative power to the EPA
· Is there an intelligible principle?

· Whether the administrator may consider the costs of implementation in setting NAAQS under 109(b)(1)

· Whether the court of appeals  had JD to review EPA’s itnerp of Part D of Title I of CAA  withrespect to implementing the revised ozone NAAQs

· If so – whether EPA interpretation of this part was permissible

· Was it ripe?
· Holdings

· Yes, there is an intelligible principle and this is well w/n the delegation of authority 
·  EPA cannot consider implementation costs in setting primary + secondary national ambient air quality standards.
· Costs cannot be considered at this stage, but can be considered later in

· Agency’s interpretation goes beyond what was clear about the statute – congress made its intent clear and we have to follow that
· Incompatible issue with statutory interpretation of subparts 1 and subparts 2 
· Primary standards

· Requisite to protect public health including the health of sensitive subpopulations with an adequate margin of safety

· Floor

· Secondary Standards
· Set at levels to protect the public from adverse effects on soil, water, crops, buildings, and other matters separate from public health

· Often these are the same as the primary standards in practice but sometimes less stringent 
· The act does not preclude a state from adopting an implementation plan exceeding NAAQS

· Union Electric Co v. EPA

· Union argued that the state plan was not practicable or reasonable

· Court upheld EPA 

· 1990s Amendments and Hazardous Air pollutants

· Added 189 statuorily hazardous air pollutants – regulating non NAAQS when EPA didn’t 

· Required EPA to use technology based approach instead of numerical limits

· Major sources

· Maximum Available Control Technology must be used to regulate
· Any stationary source or group of stationary sources w/n the same control or area that emit or have the potential to emit 10 tons per year or more of any hazardous air pollutant or 25 tons per year or more of any combination of hazardous air pollutants are considered major sources.
· Area Sources

· An area source is any non-major stationary source of hazardous air pollutants. A non-major source of hazardous air pollutants must emit less than the threshold of a major source, as outlined in. B/c an area source must be a stationary source, an area source does not include motor or nonroad vehicles.
· Regulate source if it presents a threat of adverse effects to human health or environment 

· Generally Available Control Technology

· Michigan v. EPA

· Amendments directed EPA to regulate emissions from power plants specifically if agency found it was “necessary and appropriate”

· But there was a carve out – if they still need regulation after this then EPA is going to decide if it should regulate

· EPA found it necessary and appropriate and got sued

· Issue:

· Can they consider cost in determining if necessary and appropriate?

· Holding:

· Dictionary definition of necessary and appropriate naturally encompasses the costs
· EPA must consider costs when it makes a "finding" that it is "necessary and appropriate" to issue a regulation for power plants under the CAA
· You have to consider the costs as part of the analysis of hazardous substances

Enforcement

· EPA provides national ambient air quality standards for a criteria of pollutants 
· Based on those standards states required to submit to EPA state implementation plans and if EPA doesn’t like them can deny them and give a Federal Implementation Plan instead

· Implementation

· Pollutant added to the list (we’ve only done lead)

· Issue air quality criteria

· 12 months to issue this 

· Big document that says these are the health hazards, this is the problem – explains the problem 

· Publish Proposed primary and secondary air quality standards

· Notice and comment rulemaking – any interested party has an opportunity to provide comment 

· This includes like, states, environmental orgs, industry

· Hire experts sometimes to participate

· Publish final primary and secondary air quality standards

· 6 months to do this 

· Final rule – ripe for challenge 

· They can get sued

· States send EPA state implementation plan

· 9 months to do this 

· PSDs

· Prevention of significant deterioration 
· Required states to classify areas as in attainment, out of attainment, or unclassifiable 

· Class 1 or class 2 areas get special protection

· New sources must use BACT

· Best available control technology

· Prevention of significant deterioration standard – if it’s already really nice, and it’s in attainment, we can’t add new sources and they have to use BACT to stay in attainment

· Non attainment areas 

· Areas of the country where NAAQs are not being met

· Classifications
· Marginally

· Moderately

· Seriously

· Severely

· Extreme

· Harm based requirements

· Technology pushing
· Title V permits

· Required for

· All major sources

· Major stationary sourcse

· Major emitting facilities

· All sources of air toxics regulated under section 112

· All sourcse required to have permits under psds and nazs

· Contain enforceable emissions limits and impose monitoring requirements on permittees
· Considered compliance with CAA 

· Citizen suits are permitted

CERCLA

Comprehensive Environmental Response Compensation and Liability Act 
Statutory Scheme

· 102

· Directs the EPA to issue regulations designating substances as hazardous when released into the environment, may present a substantial danger to public health, or welfare or the environment 

· CWA, RCRA are auto included except petroleum and natural gas as exempted
· 103

· Requires owners and operators of hazardous waste sites to notify EPA of the amount and types of hazardous substances to be found there and of any known suspected or likely releases of such substances from the sites 

· 104

· Authorizes president (thru EPA) to provide for removal and remedial actions consistent with the national contingency plan referred to in 105

· Removal

· Heavily litigated 

· Removal is when there’s a catastrophic spill and there’s like a fire and we need to react immediately 

· Remedial

· Put up fencing, hang signs, say potentially hazardous area

· Be thinking about the statute of limitations for both of these – where its’ ripe for discussion about this 

· 105

· National contingency plan

· Standards by which you have to clean up a hazardous waste site

· Guidelines that say these are the standards to which you need to clean up this site from the substances

· Purpose of providing standardized method of hazardous waste cleanup 

· so if someone sues for cost recover, there is a guideline that says to what standard to cleanup, so that whoever gets sued down the line is like you spent all this money and has perfectly clean soil and that’s unnecessary so I don’t have to pay you

· 107 - Cost recovery action

· EPA or private party says we’ll clean up the mess, and then they sue responsible party for cost recover under section 107 – it’s basically their bill 

· All costs of removal or remedial action incurred by us or state or Indian tribe not inconsistent with ncp and any other costs consistent with ncp
· Action 1:  EPA sues PRPFOSS and PRPOMEGA – PRPFOSS pays 100%
· 113 - Contribution action

· Seeking the money from other tortfeasors who are joint and severally liable 
· CERCLA assumes this

· If you get sued under 107 who can seek contribution under 113

· Action 2: PRPFOSS sues PRPOMEGA because Foss was only actually liable for 1%, so suing for the 99% Omega is responsible for

· Important not to forget about leases and ownership – all are fair game 

· Under 107 Potentially Responsible Parties
· Current Owners and Operators: Current owners and operators of a facility or vessel can be a PRP 
· Previous Owners and Operators: Even if a person is no longer the current owner of a facility where the release occurred, but was the owner at the time of the initial disposal, then the person can be held liable
· Arrangers: Someone who “by K, agreement, or otherwise arranged for disposal or treatment, or arranged w/ a transporter for transport for disposal or treatment, of hazardous substances owned or possessed by such person,” can be liable even if the releases occurred after the transportation.
· Transporters: Someone that “accepts or accepted any hazardous substances for transport to disposal or treatment facilities” is liable for “all costs of removal or remedial action incurred” by the Fed or St gov during removal.
· liable for, among other things:
• “(A) all costs of removal or remedial action incurred by
the United States Government or a State or an Indian
tribe not inconsistent with the national contingency
plan; [and]
• “(B) any other necessary costs of response incurred by
any other person consistent with the national
contingency plan.” §§ 9607(a)(4)(A)-(B).
Cases

· Burlington Northern v. Santa Fe Railway Co.

· Shell provided another company, B&B with chemicals, and as it was getting transferred from the tankers from Shell by B&B it was not done safely.

· Bulk storage of chemicals, hooked to transfer truck. Unhook the house. Turned the nozzle, but it leaked all over the ground 

· Shell would arrange for delivery by common carrier – seller must at own risk transport goods to designation and there tender delivery of them – but then B&B assumed stewardship of them as soon as common carrier entered facility

· This was done with the Santa Fe Railroad Company

· Issue:
· Whether Shell is liable as an arranger under CERCLA 

· Four Categories of Potentially Responsible Parties

· (1) the owner and operator of a vessel or a facility,

· (2) any person5 who at the time of disposal of any hazardous substance owned or operated any facility at which such hazardous substances were disposed of,

· (3) any person who by contract, agreement, or otherwise arranged for disposal or treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous substances owned or possessed by such person, by any other party or entity, at any facility or incineration vessel owned or operated by another party or entity and containing such hazardous substances, and

· (4) any person who accepts or accepted any hazardous substances for transport to disposal or treatment facilities, incineration vessels or sites selected by such person, from which there is a release, or a threatened release which causes the incurrence of response costs, of a hazardous substance ..

· Here: Owner = Railroad, Operator = B&B
· Holding:

· Shell is not liable because Shell was not responsible for the disposal 
· The disposal was caused by a spill or leak, and Shell as the “arranger” was not arranging for a spill or leak, it was selling to be used I na legitimate manner
· Court considered Shell’s methods and implementations to prevent spills, and their warning to the buyer that they would not sell materials if buyer could not store them safely

· Once it was on B&B’s property in bulk storage, it became B&B’s, and Shell’s part was over
· US v. Atlantic Research Corp

· Atlantic Research leased land from and  had done a bunch of things for the US military. They cleaned up the site at their own expense, and are now suing the US for recovery
· Issue

· Does 107 apply or 113?

· 107 = we did it and now we want our money back (voluntary cleanup or the govt)
· 113 = someone tells you to clean up, but then you seek money from other torfeasors 

· Can a private party sue under 107a?
· Holding

· A private party can also sue under 107, because it’s initial cost recovery, and the government can seek contribution under 113

· Basically the position has been changed here

· US v. Monsanto

· Joint and several liability v. divisible harm
· Generator bears the burden of establishing apportionability 

· Ultimately here couldn’t figure out what belonged to here or what caused the explosion – no records, no organization 
· So indivisible harm – figure it out under 113 in court
· Asarco Case
· Asarco leased 1.33 acres of a larger parcel of land to Virginia Chemicals, a corporate predecessor to CAN 
· As a result of plant operations from CAN, the site was contaminated by sulfuric acid as discovered by the SF Bay Regional water quality control board – issued cleanup order and abatement 

· Wickland Oil Company then purchased the whole entire site, and leased tidelands from the state lands commission 

· DHS entered into settlement agreement with Wickland

· 1979 – Wickland, Asarco, and Statelansd enter into settlement agreement and Virginia Chemicals was not brought in as a party (though their name was in the original abatement order)

· Asarco filed bankruptcy in 2008, and a new lawsuit in 2011 sought contribution from what they owned for cleanup

· Holding:
· Judicially approved settlement agreements starts the clock on the 3 year statute of limitations under 113 – so this second one in 2011 is too late
· Ohio Train Disaster

· Norfolk Southern is a PRP because they were a transporter of hazardous substances that derailed and leaked and spilled and then were lit on fire 

· State of Ohio is suing

· Recover response costs, redress damages to natural resources, and receive an order from injunctive relief civil penalties

· Relief is being sought pursuant to CERCLA 

· The owners of the land will probably also be sued

· Whittaker v. US

· Defense contractor that manufactured and tested things for US military acquired property in 1967. Between 1954 and 1987, 90% of testing was done for US Govt.

· Castaic lake pumping water contaminated by Whittaker site and people sued them

· Whitaker settled in 2007 agreeing to reimburse Castaic Lake for water costs and purchases, and then sued US Govt for recovery in 2013  

· Whitaker did voluntary soil remediation and cleanup at Bermite site and is seeking cost recovery

· US moved to dismiss because whittaker was sued as PRP so can only sue for contribution 

· Issue:

· Whether a PRP could sue another PRP under 107 instead of 113

· Separating the issues

· Groundwater contamination – settled liability

· Soil contamination – no settlement – liability nonaddressed 

· These may as well be separate cases 

· Whittaker voluntarily taken soil remediation, but US govt is who was contracting us so we would like to recover costs from US govt from voluntary cleanup 

· Holding:

· Whittaker's liability in the prior case did not limit it to seeking contribution for all of its expenses, so Whittaker may use a CERCLA cost recovery action to seek reimbursement for the cleanup costs in this case.
RCRA

Resource Conservation and Recovery Act

General
· CERCLA looks backwards and RCRA looks forwards
· Generators, transporters, and disposal sites of hazardous waste 
Elements

· Requires imminent and substantial threat or endangerment to human health and the environment 
· Endangerment = threatened or potential harm – does not necessarily require proof of actual harm but must rise to higher level than merely establishing that solid or hazardous waste is present
· Imminent and substantial 
· Imminent 
· If it threatens to occur immediately
· Present THREAT even if impact isn’t present
· When remediation occurs at a site it greatly reduces the likelihood that a threat will be the standard for being imminent
· Substantial
· Must pose a serious threat to plaintiffs’ health or environment
· Not proving the harm, just a credible threat of harm, and can be to something other than you or property – ground water fe

· These are terms to be litigated
· Covers generators, transporters, and disposal sites 

· TSD – treatment, storage, disposal
· Solid Waste: Defined as “any garbage, refuse, sludge from a waste treatment plant, water supply treatment plant, or air pollution control facility and other discarded material.” 
· Does not refer only to wastes that are physically solid, also includes “liquid, semisolid, or contained gaseous material” that results from “industrial, commercial, mining, and agricultural operations,” and “community activities.” 
· Exceptions: Does not include “solid or dissolved material in domestic sewage, or solid or dissolved materials in irrigation return flows or industrial discharges which are point sources subject to” the NPDES under the CWA 

· Discarded Material: Materials disposed of, abandoned, or thrown away.” 
· NOT spent materials that are recycled and reused in an ongoing manufacturing or industrial process.”
· Hazardous Waste:“A solid waste, or combination of solid wastes, which b/c of its quantity, concentration, or physical, chemical, or infectious characteristics” may cause, or increase the likelihood of developing, serious illnesses or create a threat to human health or the environment if it is not properly disposed of or managed. 
· Because the definition dictates that the waste must first be considered a solid waste, hazardous wastes are considered to be a subset of solid wastes. 
· However, hazardous wastes are managed separately and held to different disposal and treatment standards than general solid wastes.
Statute

· 3001

· Identifying characteristics of hazardous wastes and listing of hazardous waste

· Anything covered under rcra is under cercla 

· A couple exemptions actually like petroleum but hefty overlap

· 3002

· Sets standards for generators

· Recordkeeping

· MSDS – includes summary 

· Every contaminate has its own msds so you know how to handle it and how to tell people how to handle it 

· Reporting

· Labeling

· Like the hazardous waste symbols 

· Use of appropriate containers 

· Have to have wage manifests  that say how much you have and of what– going to take it to a rcra permitted disposal site

· 3033

· Standard for transporters including manifest

· 3004

· Treatment

· Storage

· Disposal 

· 3005
· Permits for TSD (treatment storage disposal)
· If you touch it and it’s hazardous you probably need a RCRA permit 

Cases

· Mehgrig v. KFC Western
· KFC owns a property a property which is contaminated by petroleum
· No exception for petroleum under RCRA
· KFC sues Mehgrig under RCRA for recovery 

· Issue:

· Can RCRA have someone recover prior costs of contamination which wasn’t an endangerment at the time the suit was filed?

· Citizen suit provision:

· You can file a citizen suit for violating RCRA
· Violating a permit

· Cost recovery 

· You have to prove there’s an imminent and substantial endangerment to human health and the environment at the time the suit was filed 

· It must bea n ongoing threat to have something to recover from 

· Holding:

· There is not an ongoing threat – so KFC cannot recover 

· BEFORE you clean up the petroleum you should file a lawsuit against the person who’s responsible – very important

· Price v. US Navy

· 1930s Navy dumped paint with lead and copper and zinc and asbestos and gaskets and insulation in junkyard
· Junkyard was split into 4 properties and then someone builds a house on it later

· During pool building in backyard Price discovers asbestos, and and the pool company notifies the county department of health services who confirm
· Have to move out of area because the concentrations are very high 

· Pay $30k to remove the contaminated soil in yard and neighbor’s yard

· 1989 CA Dept of Health Services determines that this is an imminent and substantial endangerment to the public health because all of these pollutants and show there’s been a release of substances 
· But said no threat to ground water surface water or air

· State cleans up the area and works to keep it contained
· Family files lawsuit with CERCLA for private cost recover y and attorneys fees, and costs of of medical bills and injunction under RCRA for removing still existing contamination under the houses the state didn’t get to  
· Price says there’s a crack in the foundation ad it can come up – soil sample said no threat but they didn’t check under the house
· Issue
· Whether P had proved there was an imminent threat to human health or the environment with the remaining contamination under the house

· Holding:
· Did not prove imminent and substantial endangerment/threat so dismissed

· The soil samples you did take were fine even without ones under the house – no proof of soil under home showing contamination so it’s fine 
· But if could’ve shown vapor intrusion would be different 

CEQA

Function
· One Project one document

· Lead agency prepares one document used by all agencies, though they can give comment
· This avoids piecemealing – breaking up larger projects to little pieces to find exemptions 

· They are required to begin review as early in the process as possible

· What document are required?
· EIR 

· Providing a public document to be useful to decision makers and be available to the public so it must be understandable 

· General plans have to go through CEQA

· Substantive Mandate
· Public agencies must refrain from approving projects w/ significant environmental effects if there are feasible alternatives or mitigation measures that can substantially lessen or avoid those effects

· When Does CEQA Apply?

· Three elements to a project

· 1) State or local public agency involvement in project

· Any state agency board or commission undertaking, supporting, or approving/permitting/licensing a project

· 2) Potential for physical effect on environment
· Direct or reasonably foreseeable indirect physical change

· Direct = imminent effect, indirect are later in time or far removed in distance but are reasonably foreseeable 

· Do socioeconomic changes count? It’s a debate

· Project is the whole of the action

· 3) Requires discretionary approval 

· If it’s ministerial it’s exempt 

· Usually requires a person to determine only that a project conforms with requirements and paid fee – no subjective element to it 

· Discretional

· Does the agency have the power to shape the project in response to environmental concerns 

· Does not apply when

· No real decision for agency to make

· Ministerial 

· No possibility of a significant environmental effect 

· Common sense exemption

· The project will just not be approved 

· Examples of non-projects (ministerial and exemptions)

· Activities specifically exempt by state law

· Statutory exemption 

· Common sense exemption 

· Proposals for state legislation - legislature not a state agency

· Voter driven ballot measures

· Like Inglewood stadium – it was a ballot initiative and electorate is not a public agency – it’s not a project it’s not an agency action 
Process
· Lead Agency Conducts the Process 
· But it includes other agencies for additional permits, and concerned citizens and orgs

· Agency Action

· If the activity is not a project, no CEQA
· If it’s Exempt
· No CEQA if it’s exempt
· Exemptions

· Statutory

· Granted by the legislature with no exceptions 

· Can be found in any statute not just in ceqa – they’re in the water code, health and safety code 

· Olympics, some sports venues, napa wine train 

· Categorical

· Not absolute – included in the guidelines

· “this type of project” but it’s not a specific project that is exempt – it’s a gray area of trying to figure out if a project fits into the category

· There can be exceptions to exemptions 

· if will cause significant effects on environment due to unusual circumstances 

· specific exceptions

· scenic or historic resource era

· located near a hazardous waste site

· require full ceqa analysis 

· general

· cumulative impacts 
· You need to prepare a notice of exemption if it’s exempt

· This impacts the statute of limitations – starts a 35 day SOL for legal challenges

· If you do not file notice of exemption, there’s 180 days 

· SOL is you FIRST question on an exam or IRL

· Scoping Meeting

· Agency will have this and will be like we’re having a project and then supposed to go to community and give them notice about the scoping meeting 

· This is where they identify people who are interested parties

· Nimby groups

· Environmental advocacy groups 

· Tribal governments are required to be included 

· Must go out and find tribal liaisons and governments 

· Can get on a list serve and get updates 
· Initial Study
· Conduct and publish a study that examines the full environmental impacts to determine if they are significant or not 
· Types of Documents if no substantial effects
· Negative Declaration

· No Significant Impacts

· Negative mitigated declaration

· Can reduce impacts

· Again the filing for notice with SOL is here – 35 days for notice, 180 for no notice 
· EIR (Environmental Impact Report)
· If there are significant impacts, you have to compile an Environmental Impact Report
· Standard

· Fairly argued on the basis in light of the whole record that the project may have a significant impact

· Must be complete record
· Have everything in therefore why you are approving or disapproving the project

· The project, how  big it is, where it’s located, what resource areas, highways, etc.

· Significant impacts

· Why it is, what thresholds does it exceed

· There’s a baseline

· A lot of agencies have specialized recommendations you should follow
· That doesn’t make them the lead agency but 
· Must discuss mitigation measures for significant impacts
· Have to be feasible and have to be proposed – can’t defer them to later have to be IN the EIR

· You can update an EIR if there’s new info not known at the time, but that does trigger a whole new recirculation process which is intricate and difficult 
· What is a significant impact?
· Substantial or potentially substantial adverse change in the physical conditions of the area

· Must consider context and setting, can be direct or indirect, can be incremental or cumulative 

· Approving the Project

· Evaluate and respond to comments

· Prepare final eir

· Certify final eir

· Make findings concerning significant impacts

· Approve or reject the project

· Impose a mitigation monitoring reporting program

· If necessary issue a statement of overriding 

· Exhaustion of Administrative Remedies
· If order to file that lawsuit you have to make sure you participated in the administrative process and exhaust all of your remedies

· 1) administrative participation

· Have to make sure that you participate in the public process – give your public comments and be able to exhaust those administrative remedies 

· 2) issue exhaustion

· Appeal to county board of supervisors

· Then file a writ – a ceqa lawsuit

· Very limited – not much discovery involved – based on the administrative record which closes when decision is made

· You also have to exhaust the issue – can’t bring up a new issue that wasn’t in the initial administrative record
· Can get around this if org was formed after you can kinda hitch on to other people’s arguments

· Statement of overriding consideration

· What you need to do if you have unmitigated environmental impacts but you want to approve the project anyway
Cases
· Friends of Mammoth v. Board of Supervisors 
· Fundamental Case that expanded CEQA

· Board of Supervisors approved condo project w/o considering environmental impact of the project, and environmental group sued saying they should’ve complied with CEQA

· Issue:

· Does CEQA apply to private projects?

· Holding
· It applies to both private and public projects 

· Anything that requires agency involvement in the project

· Make UC a Good Neighbor v. Regents of Southern California

· Finding a place to put new student  housing located at People’s Park
· Holding

· Noisy students are a CEQA impact – this expands CEQA

· Asks question if CEQA needs to be redone if it’s being abused so schools can’t build housing for students

· Berkely Hillside Case

· Landmark case for exceptions to the exemptions in CEQA
· Saying unusual circumstances, fair argument for potential impact, so should not fit under exemptions 

· Holding:

· Two-part test to determine whether the exemptions listed in 15033.2 apply

· Unusual circumstances 

· Substantial evidence that project will result in significant impact

· The more evidence you have that an impact will happen is crucial 
· Laurel Heights 1

· EIR Must include mitigation of reasonably foreseeable consequences/future expansion or action will be significant and will chang the scope of initial project or its environmental effects

NEPA

National Environmental Policy Act

Look

· Triggers

· Major Federal Actions

· When the executive branch is making a discretionary decision you need to ask does that decision have the potential to significantly impact the human environment?
· Not just habitat and species but noise, air quality, etc. 

· Major is loosely defined – intensity in context

· Building a harbor, channeling the LA river, 

· Minor

· Permit for cutting down a few trees in a national forest, or deciding which grasslands to graze on 

· Will it potentially have a significant impact to the human environment?

· Direct effects
· reasonable and foreseeable to cause effects to land use – water, air

· Again look at context and intensity

· Fill one acre of a 1000 acre wetland – not as significant of an impact as 1 acre of a 2 acre wetland 

· The biggest thing is agency’s action discretionary

· If you’re just checking boxes environmental review is not necessary 

· Examples

· Permitting for oil and gas drilling

· Modifications to dams and harbors

· Permits for culling wildlife

· Historic monument designations 

· Economic Loss is NOT an environmental impact, though it can be associated without of the ones above

· Complying with Nepa
· Categorical Exclusion 
· Certain areas of decision making or projects that a federal agency can pass a regulation saying nepa doesn’t apply to this 

· Finding of No Significant Impact (FONSI)

· We’ve looked at potential impacts and done analysis and found none, or based on nature of this project it’s likely so insignificant we’re willing to find nothing off the bat

· Rare

· Environmental Assessment
· Brief Documents to look at potential impacts of a project

· Study every potential impact and you find nothing (FONSI)

· A lot of significant impacts, we have to do a full EIS and analyze them in more depth 

· EIS Environmental Impact State
· Requirements
· Project Objectives

· What the project is

· Public can understand what is being analyzed and what the actual impacts can be 

· Purpose and need

· This will inform whether an alternative can be considered reasonable or not

· So a very narrow focused purpose and need statement will narrow list of alternatives 

· Alternatives

· You don’t have to necessarily choose the environmentally preferred alternative as long as you make an informed decision 

· Direct impacts, Indirect Impacts, Cumulative Impacts

· Regardless of what agency or person makes those – private, federal, state etc. 

· Mitigation Measures 

· Sometimes there is no mitigation measure that appropriately reduces anything

· First draft is published and then sent out for comment

· Any interested party has ability to review document, edit it, provide feedback

· Final EIS

· Record of decision 

· NEPA perspective end of the line and now a lawsuit can be filed

· 90 day SOL if you record a notice of decision, or 180 w/o 
· Dakota Access Example
· Private oil company who had a pipeline that had run from tar and oil in ND to go down to gulf of Mexico and most of it ran under private property so did not need federal permits 

· However planned to drill under lake (required permit) and needed easement from federal government – 2 actions 

· Was on historically native land 

· 2 part question for native land
· 1) if this oil pipeline leaks, are you poisoning sacred waters

· 2) are you potentially impacting artifacts, buried remains, archaeological information – or just sacred sites 

· Had many conversations and site inspections – mitigation measures – felt comfortable doing NEPA review under EA not EIS and for the most part the court agreed

· But when something is so controversial kinda need an EIS (the court said this) – serving public’s interest so that public and agency are fully informed.

· So prepare an EIS, not a mitigated FONSI 

Listen

· Scope Meetings
· Public ability to see EIS and make comments – have to make a comment to preserve ability to sue later 

· It’s the content of the comment that matters, not the commenter
· Also talk to cooperating and participating agencies, tribal consultation, states, experts

· Remedies and administrative record

· The remedy is to go back and do more NEPA

· May get an injunction if it’s been permitted and construction is under way

· This is what NEPA does 

· If it’s with CEQA can have a combined EIR/EIS

Endangered Species Act (ESA)

Section 7
· All agencies must act in furtherance of the ESA and no agency should jeopardieze or threaten an endangered species 

Threatened or Endangered is the first question
· Only protects species that are listed as threatened or endangered

· Whole listing process by US Fish and Wildlife Services 

· NMFS does marine 

· Endangered

· Any species which is in danger of extinction throughout all or significant portion of tis range

· Threatened

· Any species which is likely to become an endangered species within the foreseeable future throughout all or a significant portion of its range

Critical Habitat

· Requires that federal agencies do analysis 

· Requires permitting if interacting with critical habitat of endangered or threatened species

· Specific areas w/n geographical area occupied by the species at the time of listing 

· Physical or biological features essential to conservation of the species and that may require special management considerations or protection

· Specific areas OUTSIDE geographical area occupied by the species if the agency determines that the area itself is essential for conservation

· Ex: red wolf needing to expand into other areas means those other areas become part of the critical habitat

Take and Incidental Permits
· Section 9 prohibits the taking of an endangered species by any party 

· Take has a broad meaning

· Harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct 

· Harming 

· Killing or injury

· Doing some kind of activity that directly involves significant habitat modification 

· There are times when you can take – Incidental Take Permits 

· Scientific purposes – study and help it flourish

· Hardship exceptions

· Some indigenous communities 

· Experimental population release 

