PRINCIPLES OF PUNISHMENT
· Retributivism: liability and punishment is justified because wrongdoers deserve proportionate punishment; backward looking (punishment is found in prior wrongdoing); SOCIAL HARM + MORAL FAULT/CULPABILITY
· Formula: the more harmful the conduct, the more culpable state of mind, the more punishment that is deserved

· Critiques:
· Waste Critique: retribution can require severe punishment where it would arguably not bring about much good - misallocation of resources

· Pure Hatred critique: some argue that retribution is really just hatred covered in a patina of theory

· Free Will Critique: implies the existence of a form of free will that we don't have - desert presupposes a capacity to make autonomous choices

· Positive retribution: desert is a necessary and sufficient reason to impose or increase punishment -> if justice supports it then justice demands

· ↑  blameworthy conduct + ↑ culpable mental state = ↑ punishment

· Negative retribution: desert is a necessary but insufficient reason to punish; only the guilty can be punished, they can never be punished more than they deserve; punishment must somehow benefit society  -> if justice supports it + the general welfare demands it

· “JUSTICE” → proxy for retribution 

· Utilitarianism: liability and punishment is deserved because it serves a good purpose; forward looking (punishment is justified by the future benefits it may bring); proportionate punishment is where the benefits of punishment outweigh its cost

MAXIMIZE SOCIETAL WELFARE BY CONTROLLING CRIME + INCREASING SAFETY
FIVE PATHWAYS:
· Specific / individual deterrence: by punishing D, we discourage D from committing future crimes; more severe punishment of repeat offenders is warranted because the first penalty has proven ineffective.
· General deterrence: by punishing D, we discourage others from committing future crimes
· The greater the temptation, the smaller the chance of detection, the more severe the penalty should be

· Incentivize less serious crimes by increasing the penalty for more serious crimes

Problem: only works if people know rule + sanction; calculate cost of violating the rule, discounted by likelihood of detection; weigh against benefits of engaging in criminal action; displacement effect (ex. enforcement of heroin -> fentanyl)
· Incapacitation: through segregation, we prevent D from committing crimes for a specified period of time 

Problem: People still commit crimes in jail; criminogenic effect; bad at predicting recidivism
· Rehabilitation: Through treatment, we can change D’s character + improve skills so that D will not commit future crimes. Punishment can help reform the criminal; but so will other kinds of help like medication, therapy, etc.

Problem: Findings on effectiveness mixed, only 10% reduction
· Expressive: By punishing the D, we reinforce respect for the social norm that D violated 

· Crime expresses a devaluation of victim’s rights

· Punishment rejects that devaluation and asserts the right one

· Critiques: unjust leniency, unjust severity/over-punishment
· “Public safety”→proxy for utilitarianism
The Queen v. Dudley & Stephens
Facts: The Defendants, Dudley and Stephens, and two other gentlemen, Mr. Brooks and the victim, Richard Parker, were stranded on a boat for several days. When it appeared that the whole party would likely die of thirst and starvation, the Defendants decided to sacrifice Mr. Parker for the good of the rest. 
Issue: Does the defense of necessity allow killing to save others?
Reasoning: Necessity as a defense to murder had never before been presented.  They were worried about the ramifications of allowing such a defense to create a slippery slope (general deterrence).
Rule: A person may not sacrifice another person’s life to save their own.
· Retributivism would say serious punishment is deserved because he committed a heinous crime with a culpable mind

· Might be mitigated because less culpable

· Freedom of choice important to retributivism, reasonable person standard (difficult to resist survival instincts)

· Could have had fair procedure if drew lots instead of choosing the boy

· Utilitarianism would say that incapacitation, rehab, or specific deterrence probably wouldn’t fix problem because they were good people in a bad situation and punishing them would not make the community safer
SENTENCING IN PRACTICE:
California’s Guiding Sentencing Principles:
1. To protect society - Utilitarian/General public safety

2. To punish the defendant for committing a Crime - Retribution

3. To encourage the defendant to lead a law-abiding life - Specific deterrence

4. To deter others - General deterrence

5. To isolate the defendant so she can’t commit other crimes - Incapacitation.

Uniformity is important to maintain faith in the system; looking at the same case under different theories of punishment, can arrive at wildly different sentences
Solution: (Robinson) insist that guidelines adopt and judges follow interrelation among purposes that will direct choice for conflicting purposes
Model Penal Code § 1.02(2): limiting retributivism: sets a low-end bar on unjust leniency
(2) [Judges are:]
(i) to render sentences in all cases within a range of severity proportionate to the gravity of the offenses, the harms done to crime victims, and the blameworthiness of offenders…
· This is retributivism. No sentence may be disproportionately lenient or severe.

(ii) when reasonably feasible, to achieve offender rehabilitation, general deterrence, incapacitation of dangerous offenders, restoration of crime victims and communities, and reintegration of offenders into the law-abiding community, provided these goals are pursued within the boundaries of proportionality
· Utilitarian 

(iii) to render sentences no more severe than necessary to achieve purposes
· Parsimony principle: courts should always strive to impose the lowest possible punishment that serve relevant goals

3 Factor Proportionality Analysis: is the sentence disproportional? 
- Common law Courts analyze:
1. The gravity of the offense compared to the severity of the penalty

2. Penalties imposed for similar offenses in the same jurisdiction

3. Penalties imposed in other jurisdictions for the same offense

People v. Du
Facts: A girl was stealing orange juice and an altercation occurred b/t girl and shop owner. When the interaction was over, shopkeeper pulled out gun, accidentally firing manipulated trigger and killing girl. Probation recommended Du serve prison time even though she was unlikely to repeat crime.
Issue: appropriate sentencing
Holding: No prison time
Reasoning: Using CA sentencing statute, judge determined Du was not harmful to society and did not need to serve prison time. Judge determined there may be a retributive reason for sentencing.
· CA Guiding Sentencing Principles- protect society (utilitarian, general) + punish D for crime (retribution) + encourage lawful life (specific) + deter others (general) + isolate (incapacitation)

· Judge reviews all sentencing guidelines except general 

Rule: CA statute has many ways for judges to apply principles of punishment while still applying the statute.
Ewing v. California
Facts: Ewing steals $1200 worth of golf clubs and is sentenced to 25 to life because of CA’s mandatory minimum (Three Strikes)
Issue: Whether the sentencing was disproportionate to the crime.
Holding: Not disproportionate to the crime
Reasoning: prior criminal conduct; legislation gets to set penalties; CA is allowed to use utilitarian goals and proportionality when sentencing
Rule:
INTERPRETING CRIMINAL STATUTES: THREE STEPS TO SUCCESS:
1. Plain meaning rule: look at plain meaning of statute; mere omission of mens rea requirements does not have a clear plain meaning - presumption is mens rea applies
2.  

Legislative History / Legislative purpose: are there statutory materials or background conditions which clearly indicate that the legislature intended for strict liability to be the standard?
· Strongest argument against legislative purpose: never made it into the statute, the legislative history is the opinion of the single person

Common Law Canon: trying to see whether or not we think the legislature presumed mens rea. Determine whether the statute falls into one of the two historical exceptions to the MR presumption (public welfare or morality crimes)
· Figueroa indicates that maliciously could travel forward, but statute in that case did not involve skipping from section to section

· Morrisette indicates that mens rea should be presumed since this sentencing enhancement is neither a public welfare offense nor a morality crime - but note that Morrisettte does not tell us which mens rea to presume

0. Rule of Lenity:

· Construe the statute in the defendant’s favor

· Legality principle: bar on criminal liability and punishment in the absence of a criminal statute specifically prohibiting the conduct at issue
· Ex Post Facto Clause: precludes criminal conduct that occurred before the passage of a criminal statute
· Due Process Clause: constraint on judicial decision-making → bars unforeseeable expansion of pre-existing criminal statute by courts
· Legislative codification provides fair notice, more democracy, separation of powers
· Model Penal Code: goal to develop model draft legislation on all topics
· Two-pronged approach:

· 1) create a general part → general rules, definitions

· 2) create a specific part → specific offenses drafted in light of general part 

Strict liability crimes: Requires no mens rea; morality (statutory rape, bigamy, adultery)  and public welfare offenses (environment, regulatory in-nature, commerce and industry, speeding)
ELEMENTS OF CRIMINAL LIABILITY
1. Voluntary Conduct 

Requires proof of either: 
· Voluntary act: bodily movement that is the product of conscious effort or determination

· Voluntary omission: failure to perform an act of which the person is physically capable in the face of a legal duty (Beardsley: affair, OD, no legal duty despite moral obligation, no status relationship)

· General Legal duty exceptions in which you can be subject to voluntary omission duty: 1.) status relationship, 2.) contract, 3.) assumption of care, 4.) creation of risk, 5.) statutory duties

No difference between MPC and Common Law
In Martin v State, D was not held liable for public intoxication because he was forcibly taken from his house and moved to the highway. Therefore he did not meet the voluntary conduct element.
MPC allows 4 situations in which D did not act voluntarily: (1) reflex or conclusion; (2) bodily movement during unconscious or sleep; (3) bodily movement under hypnotic suggestion; and (4) bodily movement not otherwise the product of the effort or determination of the actor.
0. Social Harm:

· Result elements: consequence that must be caused

· Circumstance elements: situational conditions and victim characteristics that must exists

· Nature of the conduct elements: causation does not need to be proven

0. Causation: requirements ensure that a harmful result is fairly attributable to the defendant’s conduct, in contrast to the other people or forces in the world
· Factual Causation: “but for D’s voluntary(s) [or omission] would the social harm have occurred when it did?

· A stabs V and B poisons V. V dies in 4 hours instead of 12 hours. 

· A shoots V fatally at the same time B shoots V. Both shots individually would have killed V. 

· Substantial factor test: two defendants, acting independently and not in concert with one another, commit two separate acts, each of which alone is sufficient to bring about the prohibited result - as when two defendants concurrently inflict mortal wounds upon a human being, each of which is sufficient to cause death

· Proximate/Legal Causation: would it be morally appropriate to hold D criminally responsible for social harm that D factually caused

· Result must reasonably foreseeable
· Responsive intervening cause (happens in response to the defendant’s prior wrongful conduct) is reasonably foreseeable and therefore does not break the chain of legal causation, unless it was highly abnormal or bizarre 

· Coincidental intervening causes are not reasonably foreseeable, and therefore break the chain of legal causation

· Result must be reasonably independent from another person's volitional conduct: a defendant is not the legal cause of a result if a free, deliberate, and informed act of another human being intervenes = fear-driven decisions made by victims or third-parties are not free, deliberate, and informed

Only discussed Common Law approach
· Legal cause issues only arise once intervening, outside forces come into play

Do those outside forces qualify as “superseding causes” sufficient to break the chain of legal causation?
· Responsive Intervening Causes: something that happens in response to the defendant’s prior wrongful conduct. It is reasonably foreseeable and therefore does not break the chain of legal causation, unless it was highly abnormal or bizarre.

· Coincidental Intervening Causes: Are not reasonably foreseeable, and therefore relieve the defendant of responsibility. It is an act or force that does not occur in response to the initial wrongdoer’s conduct.

· Defendant is not the legal cause of a result if a free, deliberate, and informed act of another intervenes

Velazquez v. State
Two drag racers crashed and one died. Velazquez was not held liable because he was the factual cause (but for him agreeing to race), but not the legal cause (victim acted on his own volitional conduct) of the death.
Victim’s Conduct:
1. Reasonable foreseeable responses do not break the chain, and it is reasonable foreseeable that victims will do desperate things to escape

2. Only volitional conduct can break the chain, and fear-driven decisions are not free, deliberate, and informed 

0. Mens Rea: 

Voluntary =/= Intent
COMMON LAW FOR MENS REA:
· Intent: 1) consciously desiring to cause harm or 2) being aware that harm is practically certain to result (Williams v. United States- state needed to prove Williams threw the shoe with the intent to hit the victim)

· Maliciously: 1) consciously desiring to cause harm or 2) being aware that harm is practically certain to result 3) being aware that a substantial risk of harm exists (recklessly) (Regina v. Cunningham- malice definition is NOT “wicked”)

· Negligently: not exercising the standard of care a reasonable person would under the circumstances

· Willfully: doing an act with the purpose of violating the law; defendant doesn't necessarily want to protest the laws but intentionally does an act that has illegal consequences

Morrissette: Although a statute does not clearly require mens rea, courts will nevertheless read it into the statute because the presumption is that the legislature intended for mens rea to apply—consistent with historical practice/expectations.
Strict Liability: 
· “pure” strict liability - crime does not require any mental state for any element of the offense

· “partial” strict liability - occurs when a crime does not require any mental state for a particular element of an offense

Mistake: 
· Specific intent: any honestly held mistake as to a material element will provide a defense

· General intent: only a honestly held mistake that is reasonable as to a material element will provide a defense

People v. Navarro- specific intent
Defendant convicted of stealing four wooden beams, but defendant believed the beams had been abandoned and the owner had no objection to him taking them. Fundamentally, a person cannot intend to steal if they thought they were taking something that had been abandoned or they had permission.
Ortberg v. United States- general intent
Defendant sneaks into invite-only political fundraiser and engages in protest activity. Defendant alleges entry was opportunistic and not “clearly unlawful.” Court concludes mistake was neither reasonable not honestly held.
Interpreting a statute silent on mens rea: 3 Steps to Success
· Step 1: Look to plain meaning of statutory terms as best evidence of legislative intent

· Step 2

· A: Apply common law cannon to determine whether the statute falls into one of  the two history exceptions to  the mens rea presumption (public welfare offense or morality crime)

· B/C: Consider legislative history and purpose: are there statutory materials or background conditions which clearly indicate that the legislature intended for strict liability to apply?

· Step 3: Apply the rule of Lenity

Interpreting a statute with mental state at the beginning: 3 Steps to Success
“No person shall intentionally steal property worth more than $1,000.”
· Step 1: Look to plain meaning of statutory terms as best evidence of legislative intent

· Step 2

· A: Apply common law cannon to incorporate the travel forward rule - this points in favor of full distribution!

· B/C: Consider legislative history and purpose to find reasons not to fully distribute/justify partial strict liability

· Step 3: Apply the rule of lenity

Willful Blindness:
“Equal Culpability Thesis” - WB is moral equivalency of knowledge
1. Subjective belief requirement - requires proof defendant possessed some suspicious (equivalent of MPC recklessness) AND

2. Purposeful avoidance requirement - proof that defendant engaged in conduct to avoid guilty knowledge

State v. Nations- state did not adopt WB
Defendant lied about checking the ID of a 16 year old stripper bc the minor had no ID. Statute needed “knowingly” (identical to MPC definition). The evidence was insufficient to establish actual knowledge and, therefore, supports criminal conviction.
Voluntary Intoxication
1. Whether vol or invol, can preclude specific intent crimes

2. Vol intox cannot negate general intent crimes

United States v. Veach
Voluntary intoxication defense denied for one count of resisting a federal law officer and two counts of threatening to impede officer’s work. Court concludes intox not a defense for resisting. Court concludes intox is a defense for threatening because of mens rea required under statute.
Three Types of Intoxication Problems
1. Intoxication & Voluntary Act: Intoxication → loss of consciousness → terrible stuff

· State may not be able to secure conviction bc conduct is not a product of “conscious effort + determination” (e.g. makes defendant unconscious)

0. Intoxication & Practical Insanity: Intoxication → liability to appreciate the criminality or wrongfulness of conduct → terrible stuff

· Minimal requirement of culpability

0. Intoxication Negating Mens Rea: Intoxication → failure to be aware of risk of harm → terrible stuff

· State may not be able to secure conviction bc defendant was unaware of a risk due to their intoxicated state, although defendant would have been aware if sober

MPC AND MENS REA RULES OF INTERPRETATION: 
(1) A culpability hierarchy comprised of four mental states specifically defined with respect to the kind of element it applies to –MPC § 2.02(5)
· PKRN is a hierarchical relationship that is aligned w culpability

Result elements: the consequence
Purpose: conscious object/desire 
· Any mistake or intoxication can negative if precludes relevant subjective mental state

Knowledge: full or close-to-full awareness/practical certainty
· Any mistake or intoxication can negative if precludes relevant subjective mental state

Recklessness: consciously disregards or should have been aware of substantial risk
· Any mistake can negate if precludes relevant subjective mental state

· Voluntary intoxication cannot negate, because recklessness imputed under MPC §2.08(2) based upon proof of 

· 1) Voluntary intoxication

· 2) Negligence

· 3) D would have been aware of risk if sober

Negligence: reasonable person would have been aware of substantial risk
· Only reasonable mistake can preclude this objective mental state (MPC 

· Voluntary intoxication cannot negate because we focus on the reasonable sober person

Circumstance Elements: situational conditions and victim characteristics
Purpose: so long as they are aware it exists
· Ex. The purposely kill, death must be desired, not merely foreseen.

· To purposely take property worth more than $1,000, it is enough to be aware the property is worth more than $1,000.

Knowingly: so long as they are aware it exists
· Ex. To knowingly kill, D must be aware that death is practically certain to occur.

· To knowingly take property worth more than $1,000, it is enough to be aware the property is worth more than $1,000.

· ***there is no material differences between P&K as to circumstance

Recklessly: consciously disregards or should have been aware
Negligently: reasonable person would have been aware of substantial risk
People v. Conley- defendant caused harm to someone; aimed for one party, but injured another. At the time defendant swung the wine bottle, did he desire or was he aware that it would cause “great bodily harm” or “permanent disability?”  It is impossible to know what, exactly, was going on in defendant’s head, so court looks to important presumptions and circumstances.
· Problems of proof are alleviated by the ordinary presumption that one intends the natural and probable consequences of his actions

· For relevant circumstances, look at the offender’s words, the weapon used, and the force of the blow

(2) Rules of interpretation applicable to these culpable mental states
MPC specifies legislative intent through two rules of interpretation that govern all situations of interpretive ambiguity:
1. Travel forward (Figueroa), unless contrary legislative purpose plainly appears (State v. Miles- drugs, context matters)-MPC § 2.02(4)

2. Reckless default, in cases of uncertainty–MPC § 2.02(3)

MPC also states: 
1. Culpability as to illegality not required unless statute says so (MPC § 2.02(9)

2. Proof of a more culpable mental state will satisfy a lesser one (MPC § 2.02(5)

(3) General culpability principles, which clarify the import of recurring issues courts struggle with.
Mistake:
Mistake of Fact: relevant when it prevents the government from meeting its affirmative burden of proof with respect to a culpable mental state applicable to circumstance element. It gets raised often because statutes often require mens rea of knowledge.
1. What kind of element (result or circumstance)?

2. PKRN?

3. Does the mistake preclude government from BOP? 

For negligence, reasonableness does matter. 
· A reasonable mistake negates negligence, because cannot be said that the person should have been aware of a substantial risk of some fact.

· An unreasonable mistake does not negate negligence because if the mistake is unreasonable then the defendant shouldn't have made it. 

Mistake of Law is generally not a defense. Exceptions are:
· If the defendant doesn't know what the law requires, the defendant is not guilty of violating that law

· When a defendant has been misled by a judicial authority or official misstatement of the law -> government is estopped from claiming that the defendant's legal error is not a defense

· Defendant may claim ignorance or mistake of law because there has been insufficient notice of the defendant's legal duty

· Where an offense definition requires mens rea as to some attendant circumstance that relates to legal status (example- property be “stolen” or “of another”)

MPC approach directly ties the mistake to the mens reas - if negates, then a defense
· A related claim is ignorance, which is the absence of any belief whatsoever as to the relevant circumstance

Mistakes v. Accidents
· Accidents are failure of proof defense to the mens rea governing the result elements

· Example: On accidentally “kills,” but makes a mistake (or is ignorant) as to whether the victim is a “police officer.”
Voluntary intoxication:
Can negate voluntary act requirement and also mens rea if unaware of risk that would have known if sober
MPC §2.08(1) - not a defense unless it negates an element of the offense
· Can exculpate P and K

· Does not negate negligence - look to reasonable sober person

MPC §2.08(2) - imputation of recklessness by showing:
1. Negligence

2. Voluntarily intoxicated

3. Would have been aware of risk if sober

Willful blindness
MPC §2.02(7) - when knowledge of facts is an element of an offense, it is established if person is aware of a high probability of its existence, unless actually believes that it does not exist
· Creates new meaning of knowingly

0. Concurrence (temporal concurrence of the actus reus and the mens rea): D must possess the requisite mens rea at the same moment that she engages in the voluntary act (or omission) which causes the social harm (actus reus). Concurrence lacking when the mens rea of an offense exists before or after, but not during, the commission of the voluntary conduct. 
State v. Rose
Defendant hits the victim and drags them, but it is unclear which one killed the victim. Defendant was culpably negligent with regard to dragging the victim, but State could not prove BARD that defendant was culpably negligent if the victim was killed upon impact.
HOMICIDE
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Actus reus = killing
Mens rea = depends on the grade of homicide
Circumstances = another human being
Result = death 
COMMON LAW APPROACH TO HOMICIDE:
Murder is legally defined as a killing committed with “malice aforethought.”
1. Intent to kill the victim;

2. Intent to cause grave bodily harm to the victim; or

3. Extreme indifference to the risk of death or great bodily harm to the victim.

4. Committed certain types of felonies in which death occurs during its commission

Killing with any of these mental states is murder, unless the killing occurs in the presence of “Heat of Passion,” in which case the charge is for voluntary manslaughter.
A negligent killing, by contrast, constitutes involuntary manslaughter. 
First-Degree Murder:
Three Main Elements:
1. Intent: purpose/knowledge

2. Premeditation: quantity or amount of thought→ think about beforehand, acting with a “cool purpose” 

. People v. Morrin: premeditated means “considered beforehand”
a. Not just about the duration, but rather the extent of the reflection

b. Evidenced by planning activity, motive, and manner of the killing

3. Deliberation: quality or clarity of thought→ measure and evaluate the major facets of a choice or problem

. People v. Morrin: deliberate means “formed or arrived at or determined upon as a result of careful thought and weighing of considerations for and against the proposed course of action”
*No premeditation or deliberation, a standard intentional killing will be treated as Second-Degree Murder
State v. Guthrie
V teases D and D stabs V. D suffers from multiple psychiatric issues and testified he suffered a panic attack right before stabbing. Can’t be first degree murder without premeditation and deliberation. 
People v. Morrin
Deliberation focuses on the quality of the thinking process (includes weighing the reasons for and against and the consequences of the action). Presupposes a cool purpose free from influence of excitement, or passion. Premeditation should be long enough to afford a reasonable man time to subject the nature of his response to a second look (does not require that D actually gave his conclusion a second look). 
Proof + Exam Pro-Tips: planning activity, motive, nature of the killing
· Planning Activity: look to the facts to see if behavior indicates a design to take a life; no way to plan something in the “heat of the moment”
Examples:
· Prior possession of murder weapon

· Sus approach to victim

· Taking victim to where others unlikely to intrude

· Motive: facts about prior relationship or behavior with victim that might indicate motive
Examples:
· Prior threats to do violence

· Plans or desire of defendant would be facilitated by the death of the victim

· Prior interactions that are known to have angered the defendant

· Nature of the Killing: look for characteristics which suggest the passage of time or advance thinking; precise & professional = premeditation & deliberation
Examples: evidence of deliberate placement of injury, as opposed to frantic (too many) wounds marks
Three Important Questions to Ask: 
· When could defendant begin thinking about the killing?

· The prosecution will generally try to move the time of decision as far back in time as possible to create more time for thought. 

· The defense will try to move it as close to the killing as possible to make the killing seem impulsive and unpremeditated. 

· What reasons existed to kill?

· Were there any conditions that could have made it difficult for defendant to think straight?

Can a person premeditate without deliberation?
Yes - one can think for a long time about a killing, but do so in a condition so disturbed by hot blood that can say that the quality of the defendant’s thought process was unduly impaired. 
Can one deliberate without premeditating?
No - if one takes the time to reflect on the pros and cons of the act, that presumably requires some appreciable length of time. Deliberation encompasses premeditation. 
COMMON LAW & HEAT OF PASSION (REASONABLE PROVOCATION):
· Heat of Passion (“hot blood”) is a partial defense; mitigate charge of murder to manslaughter

· Can obscure reason and make the emotionally unstable killer less blameworthy

· The opposite of premeditation and deliberation

· Whether a reasonable person might partially lose control, not meant for the short-tempered, vengeful person (Girouard v. State: rocky relationship, argument ends in death of gf)

· HoP is understood to negate “malice” → murder is treated as manslaughter
· “Malice is implied when no considerable provocation appears…”
· “Manslaughter…voluntary-upon a sudden quarrel or heat of passion”

· Limited to adequate provocation w/ four main elements:
1. Actor acted in Heat of Passion

· Any serious emotional state may qualify

0. Passion resulted from adequate provocation

· General reasonableness principle

· Exception: words alone cannot constitute adequate provocation, unless there is a threat to commit immediate bodily harm

· The victim must be the source of the provocation

· Most jdx will instruct juries to take age and sex into account; some jdx allow for individualization
0. Actor did not have reasonable opportunity to cool off; and

· Generally up to the fact finder to evaluate how long it would take a reasonable person

· Some courts adopt a “slow burn” or “last straw” approach: long timeline

0. Causal link b/t provocation, passion, and homicide 

· Judge determines adequacy of provocation

· Words alone cannot mitigate murder to manslaughter
· Mistaken factual beliefs and deficits in self-control will not be considered
Girouard v. State
D and V married for a few months and V teases D. D stabbed V 19 times with a knife hidden behind a pillow. D tries to kill himself and turned himself into the police. The teasing was not provocation because words are not sufficient. Words can constitute adequate provocation if they are accompanied by conduct indicating a present intention and ability to cause the defendant bodily harm. No premeditation so a second-degree murder. 
MPC & EXTREME MENTAL OR EMOTIONAL DISTRESS:
MPC §210.1, §210.2, §210.3: Extreme Mental or Emotional Distress (EMED)
· Person killed does not have to have done anything to create the killer’s disturbance; easier to find manslaughter when the person killed is blameless

· Hybrid objective/subjective reasonableness standard; reasons the jury can understand

· No cooling off period, but the person still needs to be “under the influence” at time of killing

· Person whose loss of self-control is attributable to malevolence is not EMED (Cassasa: Δ stabbed gf for purely subjective reasons)

· Factfinder gets more opportunities to consider manslaughter mitigation

· If defense can ID something in Δ’s past that accounts for the Δ’s reaction, there may be ground for EMED

· Potential relevance to wide range of medical conditions that make people react impulsively or aggressively (i.e. PTSD, personality disorders, and in some jdxs even “funks” or “rages”)

Reasonable Explanation/Excuse: subjectivize for everything except for bad/toxic moral values

Step 1: subjectivize for all physical attributes and past experiences (actor’s situation)
· Blindness, shock from traumatic injury, extreme grief

· It would be wrong to punish w/o reference to these factors


Step 2: subjectivize for mistaken factual beliefs
· View “circumstances” as D “believes them to be”

· Misidentifying wife’s rapist and killing may be eligible for mitigation; as long as otherwise subject to reasonable explanation or excuse


Step 3: ignore immoral/toxic values
· Explanations using toxic moral values (i.e. Nazi) would undermine the criminal law


Step 4: unreasonable deficits in self-control get punted to the jury
· Cannot simply rely on abstract definitions

· Need to know if the loss of self-control can be understood by the ordinary citizen

People v. Casassa
V tells D she is not falling in love with him. D brings V a gift and V rejects. D stabs V several times with a knife he brought with him and drags her to the bathtub to make sure she is dead. This was not EMED. Whether D is under EMED is subjective and whether the explanation or excuse is reasonable is objective.
UNINTENTIONAL HOMICIDE:
Three Distinct Unintentional Killings:
1. Negligent killings, which are the least culpable form of homicide;

2. Reckless killings, which constitute an alternative form of manslaughter; and

3. Extremely reckless killings, which constitute an alternative form of murder.

State v. Williams
Native American couple does not take their clearly sick baby to the doctor out of fear of losing it to govt. Misperceived the severity of illness and baby died. Under civil negligence, do not account for subjective dimension of actor’s conduct. Civil negligence = conduct of D, regardless of ignorance and good faith, fails to measure up to the conduct required of a reasonable person, he is guilty of ordinary negligence because of his failure to use ordinary caution. 
People v. Knoller
D owns dogs known to be violent and previously threatened humans. Each time, D acted callously. V mauled viciously by dogs. D argues they had no idea the dogs could harm. D convicted of depraved heart murder. Conscious disregard for human life. 
MPC and Unintentional Homicide (§210.2- murder; §210.3- manslaughter; §210.4- base homicide)
· Depraved Heart/Extreme Recklessness Murder: “recklessness” + circumstance manifesting extreme indifference to value of human life + result element of killing

· Killing someone recklessly (MPC §2.02)

· Doing so “under circumstances manifesting extreme indifference to the value of human life”

· “Extreme indifference” refers to actor’s attitude; lack of regard–like potential of death played no factor in decision to take risk

· Evidence used from “circumstance” surrounding V’s death to prove D’s disregard

· Court wants to stay out of business of assessing overall character

· Do not want to assess overall character

· Reckless Manslaughter is “recklessly” causing the death of another

· Consciously disregarding a substantial (and unjustifiable) risk of death

· Homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse . . . . 

· Negligent Homicide: is “negligently” causing the death of another (State v. Williams, indigenous baby)

· Should have been aware of a substantial (and unjustifiable) risk of death

Only difference b/t is MPC definition of “recklessness” and “negligence”: presence or absence of awareness of a risk
Gross Deviation Factors (four factor culpability framework to identify deviation from a reasonable standard of conduct/care): 
1. The “nature and degree” of the risk,

. Graver risk + more probable = more culpable

2. The “circumstance known to him,”

. Perspective to assess

a. Use only facts known to Δ and exclude unknown or assumed, mistakenly or otherwise

3. The “nature and purpose of the actor’s conduct,”

. More blameworthy the motives for imposing the harm, the more culpable

a. More socially legitimate the motive, the less culpable

b. Economic motive points toward culpability

4. “The actor’s situation”

. Person’s situation that may preclude from adequately following law

**general idea is that the jury can make a holistic judgment of whether there was genuine disregard of risk to justify condemnation; account for different variables
· Reckless manslaughter and negligent homicide require proof of a “gross deviation” from a reasonable standard of conduct/care. 

· Depraved Heart Murder requires an “extreme deviation” from a standard of conduct/care so as to manifest an extreme indifference to the value of human life. 

Extreme Recklessness Murder: manifest level of indifference to value of human life that is comparable to that of purpose or knowing
· Aggravates Reckless Manslaughter; distinguishing b/t the two is an art

· Common Law: Depraved Heart Murder 

· People v. Knoller, aggressive dogs
· To prove DHM, use the Gross Deviation Factors

· Recklessness Manslaughter v. Extreme Recklessness Murder: 
· Where Δ puts multiple human lives at risk, tends to weigh in favor of murder instead of manslaughter

· Where Δ creates a very high risk, tends to weight in favor of murder instead of manslaughter

· Where Δ has a perverse reason for disregarding risk of death, tends to weigh in favor of murder instead of manslaughter

· Where situational factors hinder Δ’s ability to respect the law, tends to weigh in favor of manslaughter instead of murder

FELONY MURDER:
Authorizes a murder conviction in the absence of a culpable mental state as to causing the death of a victim. Only ONE thing must be proved: killing occurred in the perpetuation of some kind of felony.  In most jdxs, constitutes First-Degree Murder. (People v. Fuller- a death caused in the immediate flight from the scene of a crime counts as occurring)
· MPC tried to get rid of felony murder, but it did not work

· Compromised of two main components:

1. Qualifying offenses; and

2. Language specifying the necessary connection b/t qualifying offense and death

Enumeration: choice of qualifying offenses (e.g. rape, robbery, burglary, arson, kidnapping)
People v. Fuller
Police car chasing D because D stole tired and broke into multiple cars. D runs a red light killing the driver of the other car. Governing law: murder caused in perpetration or attempt if arson, rape, robbery, burglary, mayhem, is murder of the first degree (strict liability for deaths caused in course of one of the felonies). Was V’s death caused by D’s perpetration of burglary? Yes, unintentionally causing death during car chase following commission of a burglary satisfies felony murder.
Most Felony Murder statutes require the killing to result (Res Gestae): sufficiently close relationship b/t commission of underlying felony and the resulting death
1. “During the course of” the felony (death must be related in time and place to underlying felony); and

. Felony begins w conduct sufficient to constitute attempt

a. Felony ends when Δ reached place of temporary safety

b. Killings committed during immediate flight

2. “In furtherance of” the felony (there must be a logical nexus)

Does Felony Murder apply when the fatal act is performed by a non-felon? (State v. Sophophone- agency approach))
Agency Approach (majority): act causing death must be performed by either the felon or an “agent” of the felon, not someone resisting it (i.e. non-felon)
Proximate Causation (minority): felon held responsible under felony-murder rule for a killing committed by a non-felon if the felon “set in motion the acts which resulted in the victim’s death”; reasonable foreseeability
State v. Sophophone
D broke into house with X. D handcuffed by police and police attempt to arrest X until X shoots at officer who shoots back and kills him. D charged with felony murder for death of X. D was in custody at time of death. Agency approach - police killing X is outside the scope of felony murder rule. 
INCHOATE CRIMES
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The Big 3 Inchoate Crimes:
1. An attempt involves trying to cause harm.

2. A conspiracy involves agreeing to cause harm.

3. A solicitation involves asking another person to cause harm.

Punishment for general inchoate crimes tends to be severe, but not as serious as the completed offense.  Typically MPC recommends equalization, but most jdxs provide a 50% punishment discount.
Each of the inchoate crimes is general in the sense that they apply broadly across specific offenses but do not constitute independent offenses. Inchoate crime + target offense (object of the general inchoate crime).
Example: Attempt to murder. 
General inchoate crimes do not involve the commission of result elements, so causation does not need to be proven. 
ATTEMPT:
Intent lies at the heart of attempt
Mens Rea of Attempts: 3 main principles
1. Purpose as to Future: it is necessary to act with the purpose to engage in conduct constituting the target offense.

2. Attempt always requires a mens rea as demanding as the target offense–but for circumstance elements, nothing more than the target offense mens rea needs to be proven.

3. For result elements, the government must prove the defendant:

. Majority Rule- acted with purpose as to causing the prohibited result.
a. Minority/MPC Rule- acted with purpose or knowledge as to causing the prohibited result.
Reckless endangerment: if you recklessly create a risk of death or bodily injury, then the most you can be convicted of is a misdeamor -> recklessly atetmpting a serious result element crime such as depraved herat murder, mansalughter, or aggravated assault remains a crime, but is punished less seriously
Making Process: The Five Conduct Tests
1. Physical Proximity: come very near to the completion of the crime.

2. Dangerous Proximity: come dangerously close to completion of the crime.

3. Indispensable Element: obtain control over everything necessary to commit the crime.

4. Unequivocality: reach a point where it becomes clear from the person’s actions alone that they intend to commit the crime.

5. Substantial Step: constitute a substantial step in a course of conduct planned to culminate in commission of the crime.

1-4 = Common Law Approaches (defendant friendly): emphasize the relationship between the conduct of the accused and the end of the chain of criminal activity (how much remains to be done) & draw the line between preparation and perpetration comparatively late in the criminal timeline
5 = MPC Substantial Step Test (government friendly): focuses on the beginning of the chain of criminal activity (how much has been done) & draws the line between preparation and perpetration comparatively early in the criminal timeline
Subjectivism→ in determining liability, focus on actor’s state of mind and his or her dangerousness
· Consistent with incapacitation and rehabilitation 

· Supports equal punishment

Objectivism→ in determining liability, focus on societal disruption and apprehension caused by conduct whose criminally is self-evident on its face
· Consistent with retributivism and general deterrence

· Supports punishment discount

People v. Gentry
D and V get into argument and D spills gas on V. V catches on fire after going near the stove. D smothered the flames but V was severely burned. D is prosecuted for attempted murder. This is not attempted murder because there was no specific intent to kill or purpose to cause death.
Commonwealth v. Peaslee
D prepares to commit arson and setup basically complete. D tried to pay another to carry out crime and they refused. D changed his mind and never committed the arson. Necessary to prove D was basically at the scene of the crime and had the capacity to carry out his intent without any delay. Applying proximity test, court observes that the conduct must come very near to the accomplishment of the act. 
People v. Rizzo
D and three armed colleagues drive around looking for V who they expect to withdraw a lot of money from the bank. Police officers notice and keep watch. Insufficient for attempted robbery because V nowhere to be found. No reasonable likelihood the robbery would be accomplished. 
People v. Miller
D threatens to kill V in front of witnesses. As soon as V sees D, D flees and another takes his loaded gun and D does not resist. Facts are insufficient to constitute an attempt because cannot be said with certainty what his intent was. 
State v. Reeves 
Two teenage girls decide to kill their teacher. They pour rat poison into her drink. Girls convicted of attempting to commit second degree murder. Substantial step taken. 
Bruce v. State
No such thing as attempted felony murder.  D waved a handgun at the clerk and accidentally shot them in the stomach during a robbery.  Felony murder is binary - either happened, or it didn’t.
IMPOSSIBILITY: 
We look at the situation/attendant circumstances from the defendant’s perspective in assessing attempt liability BUT we don’t take the law as the defendant imagined it. Legal impossibility remains a defense because convicting people for committing crimes of their own imagination would violate the legality requirement. 
1. Factual Impossibility: Defendant intends to commit a crime, but is unable to due to a factual circumstance beyond their control (e.g. pickpocket picks an empty pocket)



*Not a defense to attempt liability
0. Legal Impossibility: Defendant intends to violate the law but the law does not criminalize defendant’s desired objective (e.g. drinking beer believing we live in prohibition)



*defense to attempt liability
0. Hybrid Impossibility: Defendant intends to commit a crime, but some legal characteristic of the attendant circumstances makes it impossible for them to commit the crime (e.g. receiving non-stolen property)

*trickier: MPC- assess liability by focusing on the factual circumstances as the defendant believed them to exist; not a defense
People v. Thousand
Officer posing as 14 yo girl, B, in chat room. D tells B he is 23 and they have sexually explicit chats. D recommends they meet and when he arrives, D is arrested and prosecuted for attempted distribution of obscene material to a minor. Dismissed because the existence of a child victim was essential. The evidence was legally insufficient. Legally impossible for D to have committed charged offenses. 
SOLICITATION:
Involves asking another person to commit a crime; three different kinds of acts will satisfy liability: commanding, requesting, and encouraging. Solicitation is complete the instant the actor utters the communication.
· No need to prove the target offense was completed

· Does not require the solicitee to take any steps in furtherance of the request

· Solicitation is committed even when the solicitee rejects the proposal

Is solicitation an attempt? Not Tested!!
Approach 1 - can be attempt but no special treatment→ subject to ordinary attempt principles
Approach 2 - can be attempt and special treatment→ if overt acts, can be attempt even where it falls short of satisfying the conduct requirement
Approach 3 - no attempt by solicitation → MPC
Uncommunicated Solicitation
· Under MPC, solicitation does not necessarily need to be communicated, as long as the solicitor did everything in their power to effect the communication

· In the Cotton case, we see not all jdx apply this approach (case where letter was intercepted before being received by the solicitee may preclude general solicitation liability, kind of like mailbox rule)

Mens Rea
At Common Law, solicitation is understood to be a “specific intent” crime.  Solicitation is a crime of purpose. The MPC requires purpose for all elements of the underlying offense.
Culpability Requirement #1: Purpose as to future conduct.
· To be guilty, it must be proven the defendant consciously desired to promote or facilitate conduct constituting the target offense

· Example: If Dante asks Xavier to rob a bank for him, we can say that Dante consciously desires to bring about the conduct constituting a bank robbery.
Culpability Requirement #2: Purpose as to result elements.
· To be guilty, it must be proven the defendant consciously desired to bring about any result element required by the target offense
· Example: If Dante asks Xavier to beat up Victoria, we can say that Dante consciously desires to bring about the bodily injury of another person.
Culpability Requirement #3: Purpose as to circumstance elements.
· To be guilty, it must be proven that the defendant acted purposely with respect to any required circumstances

· Purpose can be satisfied by proof of awareness belief, or hope under MPC

State v. Cotton
D charged with sexual abuse of minor stepdaughter he wanted to persuade not to testify. D wrote letters to his wife to convince the daughter. Gave the letter to police by accident to have it sent. D convicted of soliciting. The letter was never mailed so he is not guilty of solicitation but can be charged for attempted solicitation. 
CONSPIRACY: Not Tested!!
Definition: Where two or more people purposely agree to promote or facilitate a crime; and one of them engages in an overt act in furtherance of that crime, then any one of them can be convicted of a general inchoate conspiracy to commit the target offense.
· There must be a shared criminal purpose that the actors are mutually aware of
· Goes beyond the individual mental states

· Agreement will be inferred based on the circumstances

· Acting in concert permits the inference that they share an understanding that each wishes a crime be committed; not just a coincidence of purpose

· Mens Rea: 
· Purpose as to result and future conduct elements: must be proven that each party to the agreement consciously desired to promote or facilitate conduct constituting target offense (mere awareness not sufficient); must be proven that the defendant consciously desired to bring about any result elements required by the target offense 
· Circumstance elements: 
· Approach 1: Purpose elevation→ to be guilty, must prove Ds were aware of any required circumstances or believe or hoped that circumstances existed (like solicitation)
· Approach 2: no elevation→ to be guilty all that must be proven is that the Ds possessed the mens rea (if any) governing the circumstance element applicable to underlying offense (like attempt)
Overt Act Requirement
· In many jdxs, mere agreement is insufficient to prove a conspiracy; therefore, an overt act in furtherance of the agreement is necessary
· Usually quite easy to satisfy

· Common for serious target offenses for the overt act requirement to be omitted

Unilateral v. Bilateral
· Unilateral→ culpability of the other party is irrelevant (can be guilty of conspiracy even if other party does not have mens rea)

· Bilateral→ no conspiracy if one of two parties to an agreement lacks the mens rea necessary to commit the substantive offense (someone can’t conspire with an undercover cop)

People v. Swain
Two Ds participate in drive by shooting killing V. D1 convicted of second degree murder and conspiracy to commit second degree murder. D2 convicted of conspiracy to commit second degree murder only. Can they be convicted of conspiring to commit murder based on extreme recklessness? No. There is no intent to kill and cannot be based on a theory of implied malice.
RENUNCIATION:
A criminal defendant, if uninterrupted and the circumstances were as the defendant believed, would have committed an offense. However, sometimes, would-be criminals change their minds.  (Peaslee case- apparent change of heart: Defendant abandoned criminal objective w/o police intervention or apprehension)
1. Did the defendant truly intend to commit a crime as required by attempt liability–or was it just tentative?

2. Even if intent was firm, was it truly an attempt if the defendant voluntarily and completely renounces one’s criminal purpose before completing a crime?

3. Even if it truly is an attempt, might there be a good policy reason not to punish it as such in any event?

*Renunciation is an affirmative defense to the general inchoate crime of solicitation.
· Renunciation can have independent significance as to the mens rea of inchoate liability separate and apart from the defense

· Someone stepping back from the brink of criminal wrongdoing can indicate that they never really intended to commit the crime in the first place

· Defense: the defendant still wrestling with conscience and thinking about it all along; further along the timeline, the harder this defense is

Common Law
Renunciation was not recognized as a defense for general inchoate crimes because once elements of inchoate offenses are met, the inchoate crime is “complete” and therefore cannot be renounced.
MPC Approach: complete and voluntary renunciation of the criminal purpose
Component #1: Conduct Requirement
· To renounce an attempt, defendant must have abandoned his effort to commit the crime or otherwise prevented its commission

· Where someone commits a crime independently, a personal decision to turn back will usually suffice to prevent crime, but not always 

Component #2: Voluntariness Requirement
· To renounce an attempt, the abandonment or prevention must be voluntary
· Defendant must have had a bonafide change of heart

· Being discouraged or frustrated by some setback, difficulty, or increased risk of getting caught is not voluntary

Component #3: Abandonment must be complete: renunciation is not complete if it is motivated by a decision to postpone until a more advantageous time or to transfer the criminal effort to another but similar object / victim
· Renunciation defense unavailable where the defendant’s preventative efforts are unsuccessful. Must prevent the commission of the crime.

Commonwealth v. McCloskey
D plans a prison escape and crosses inner fence and turns back. Admits he was going to try to escape but changed his mind because he got scared of the consequences and did not want to shame his family. Does not seem to involve genuine repentance but change of heart is valid as long as actor’s fear of the law is not related to a particular threat of apprehension or detection. 
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ACCOMPLICE LIABILITY
An accomplice is someone who:
1. Provides another person with assistance or encouragement in the commission of a crime

2. Before the crime has been completed

3. With the purpose of facilitating or promoting a criminal offense

Inchoate Liability v. Complicity
There are many similarities b/t general inchoate liability and accomplice liability.  Soliciting another person to commit a crime, or conspiring to do the same, are forms of complicity.  One critical difference: accomplice liability is NOT a crime in and of itself like attempt, solicitation, or conspiracy.  Rather, accomplice liability is a way of being guilty of a crime committed by someone else.
Actus Reus
Complicity by Assistance: (1) direct participation in the commission of a crime; or (2) any support rendered in the earlier planning stages.
Complicity by Encouragement: speaks to the promotion of an offense by psychological influence; basically any conduct that would rise to the level of solicitation is sufficient to make one an accomplice.
*accessory after the fact is not complicity - dealt through a separate offense
While jdxs differ on whether an attempt or agreement to aid will suffice for accomplice liability, under no circumstances does any jurisdiction require the accomplice’s assistance be an actual, but-for cause of the principal’s commission of a crime.
Wilcox v. Jeffrey
Court convicts Wilcox of abetting Hawkins’ immigration violation because of his encouragement of Hawkin’s unlawful performance.  This suggests that the spectators could also be accomplices, provided the requisite mens rea.
State v. VT
Defendant and two friends go to a relative’s apartment to avoid the police. Defendant and two friends pawn camcorder, which shows defendant never spoke or gestured during any of the footage. Mere presence is insufficient to constitute encouragement absent evidence that the defendant affirmatively did something to instigate, incite, embolden, or otherwise help others in committing a crime. Not enough evidence here to support conviction via accomplice liability.
Mens Rea
Complicity requires the helper or encourager acted with purpose to bring about the principal’s commission to target offense. 
→ Derivative Liability aka Legal Accountability: the accomplice’s liability services from the principal’s liability.
Culpability Requirement #1: Purpose as to future conduct.
· To be held liable as an accomplice, it must be proven that the defendant consciously desired to promote or facilitate conduct constituting the target offense.

· Same analysis applies to complicity by assistance

Culpability Requirement #2: Equitable mens rea as to result element. 
· Person can be held liable as an accomplice upon proof of the culpable mental state requirement, if any, governing the result element element of the target offense

· A person can be convicted of being an accomplice to extreme recklessness murder, reckless manslaughter, or even negligent homicide, upon proof of the requisite mental state.

Culpability Requirement #3: Purpose as to circumstance elements. 
· To be held liable as an accomplice, it must be proven that the defendant was aware of any required circumstances or believed or hoped that the circumstances existed0

· Example: Albert cannot be held responsible for Bob’s statutory rape unless it can be proven that Albery knew that carla was under the age of consent.

· *same principle we discussed w/ solicitation liability

State v. Hoselton- culpability requirement #1
Defendant charged w/ breaking and entering of storage unit burglary on facts indicating defendant knew friends were committing crime only after commission started. Defendant didn’t want to participate, was driven home afterwards, and didn’t share proceeds. Example of jdxs rejecting knowing complicity.
Riley v. State- culpability requirement #2
Defendant and co-participant open fire on a crowd and two young people were seriously wounded, but the State cannot prove whose weapon actually fired the wounding shots.  They were charged with “recklessly causing serious bodily injury to another person.” Defendant can properly be convicted of first-degree assault as an accomplice upon proof that: (1) assisted with purpose of promoting or facilitating friend’s act of shooting into the crowd; and (2) acted with recklessness as to possibility the conduct would cause serious physical injury.
Natural and Probable Consequences Rule: not tested!! A person is an accomplice under this subsection to any crime the commission of which was a reasonable foreseeable consequence of his conduct. *Felony Murder vibes
Four Steps:
1. Did the primary part commit the target offense (or, at least, an inchoate version of the target offense)?

2. Was the secondary party an accomplice in the commission of the target offense?

3. Did the primary party commit another crime or crimes, beyond the target offense?

4. Were these other crimes reasonable foreseeable consequences of the original criminal acts encouraged or facilitated by the accomplice?

State v. Linscott
Planned to break into a wealthy drug dealer’s home through the window; a partner would show shotgun, so drug dealer would give up money easily.  Partner shot and killed drug dealer. Defendant did not anticipate violence, did not intend to hurt anyone, and would not have participated in scheme had he known violence would be employed. Natural and Probable Consequences Rule was applied.
MPC §2.06(6)(c): Withdrawal
Even if someone satisfies the elements of complicity, the person cannot be convicted as an accomplice if they:
1. Withdraw from the criminal scheme at some point before the target crime has been committed; and

2. Makes some kind of reasonable effort to stop the target crime from being committed

. Negating one’s initial contribution or providing police with timely warning

a. Any other proper effort to prevent the commission of the offense will suffice

State v. Formella- withdrawal insufficient
Defendant helped friends steal exams by serving as lookout, but did not feel good about doing the wrong. Walking down the stairs, defendant encounters janitors who tell them to leave; the other students eventually exit the school with the stolen exams. Defendant contributed to the criminal scheme and did not negate his contribution.
Withdrawal v. Renunciation
Renunciation is harder than withdrawing:
1. Renunciation requires that the target offense actually be prevented; and

2. Renunciation must be voluntary.

For withdrawal, but NOT renunciation:
1. An involuntary change of heart is acceptable

2. An unsuccessful withdrawal is sufficient (target offense still happens)

People should take responsibility for their choices, in contrast to our viewing people’s choices as having been caused by other people.  The idea that one person’s culpable choice to do harm will break the chain of legal causation with a harmful result, even if reasonably foreseeable, explains why we have accomplice liability.  Accomplice Liability fills the gap in a system that generally holds everyone individually responsible for their own criminal choice.  Remember, accomplice liability expressly does not require proof of causation; an accomplice’s purposeful aid or encouragement does not even need to be a “but for” cause of the principal’s wrongdoing.
INNOCENT AGENT DOCTRINE (Common Law doctrine): provides an alternative means of holding one person criminally responsible for the acts of another person
A defendant is not the legal cause of a result if a free, deliberate, and informed act of another human being intervenes. With innocent agent doctrine, the innocent person's conduct is not free, deliberate, and informed and does not break the chain of causation. 
MPC §2.06(2)- three main components incorporated into MPC formulation
1. Mens rea (“acting w/ the kind of culpability that is sufficient for the commission of the offense”);
. Requires proof that defendant caused another person to engage in the conduct constituting an offense w/ the mens rea required by that offense

a. There is no issue with holding someone criminally liable for a crime of recklessness or negligence based on the IAD

2. Causation (“causing someone to engage in conduct constituting an offense”); and
3. That the person caused to engage in that conduct be “an innocent or irresponsible person”

. “Innocent or irresponsible person”: 

. persons lacking mens rea

i. justified actors: commission of the crime is justified under the circumstances

1. May assert conduct not wrongful

2. Most common example is self-defense

ii. excused actors: should not be blamed or punished

1. Insanity, duress, immaturity

Note: there is no problem w/ holding someone criminally liable for a crime of recklessness or negligence based on the IAD.
Bailey v. Commonwealth
Bailey knew Murdock had bad eye-sight, a handgun, and easily agitated. Bailey calls police and reports a man waving a gun out front of Murdock’s home. Bailey then calls Murdock to insult and taunts Murdock to step out on the porch because Bailey would be there soon. The immediate perpetrators are the police and Bailey was two miles away when the confrontation occurred. Bailey is criminally responsible for the police acts b/c Murdock was harmed using the police as an innocent or unwitting agents to accomplish his purpose w/ requisite state of mind necessary to convict for manslaughter.
