SOURCES OF CONTRACT LAW
Common Law and the Restatements
· Courts resolve issues one-by-one and is developed by state courts as disputes arise

· American Law Institute established in 1923 to organize issues into Restatements

· First Restatement - Prof Samuel Williston, 1932 (formalist approach)

· Second Restatement - Prof Arthur Corbin, 1960’s (copyrighted 1981) (realist approach, pragmatism is best way to sort out issues)

· Law and economics looks to blend formalist and realist

· Examines financial incentives behind parties

· Contract law general attitude to keep early traditions but challenged by behavioral economists for its biases

Legal Theories and Contract Law:
· Legal Formalism: focuses on the four corners of the deal; look at the literal words on the contract

· Williston focused on consideration (giving and getting) as the signal for an enforceable contract
· Unenforceable: promise to gift or attend, promises to induce action

· Remedy is to pay injured party to put them in the same position they would have enjoyed had the other performed

· A theory that legal rules stand separate from other social and political institutions.  According to this theory, once lawmakers produce rules, judges apply them to the facts of a case without regard to social interests and public policy.

· Legal Realism: more real-world approach.  It is easier to make contracts, but also easier to break.

· Corbin recognized promissory estoppel as a basis for contractual liability

· Courts could consider more supplemental evidence than just written expressions

· A theory that all law derives from prevailing social interests and public policy.  According to this theory, judges consider not only abstract rules, but also social interests and public policy when deciding a case.

· Law and Economics: Focuses on incentives, rational decision making, and the least cost avoidance.

· Adopted by Judges Posner and Easterbrook

· Understanding financial incentives behind behavior

· Legal rules are examined by their effect on overall wealth maximization or economic efficiency 

· Behavioral Law and Economics: encompasses more nuance as to how people truly interact, but it does not always make reasoning more rational.

· Law and Economics focuses on the rational economic behaviors, but people do not always react that way

· Instances where people behave irrationally because of cognitive biases or too much information

· Considering biases

· Critical Legal Studies: examines hierarchy and power in law (e.g. feminist legal theory, critical race theory)

· Law is closely linked to social issues and rose out of the social activism and protests of the 60s

· Law tends to favor those who are privileged while disadvantaging those who lack power

· Could be associated with legal realism bc of their focus on taking into account of how the law was socially constructed

· Relational Contract Theory: Emphasizes “repeat players” and relationships between parties

· Connected with Critical Legal Studies

· Attempts to understand context behind contractual parties and relationships of trust developed over time

· Moving away from contractual relationships as one-time transactions

Article 2 of the UCC 
· Article 2 deals with transactions in goods; borrows from realist understanding of contracts (it's more flexible)

· The UCC is a statute, unlike the Restatement of Contracts 

· UCC § 2-104 Merchant:  “Person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.”

· UCC § 2-105 (1) Goods:  “All things (including specially manufactured goods), which are moveable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities [...a ‘good’] includes the unborn young of animals and growing crops and other identified things attached to realty [but] to be severed from realty”

· Only applies to goods: all things moveable. Money, securities for investment, and lawsuits are not goods

· Hybrid transactions: involve exchanges that deal with a combination of services and goods. For example, an optometrist sells both exams (a service) and glasses (a good).

· Two approaches for seeing what law applies to these transactions:

· Predominant purpose test: looks to what aspect of the deal comprised the major part of the transaction. If the glasses were more expensive, this constitutes the majority, and the UCC would apply.

· Gravamen of the complaint test: looks to the part of the transaction that gave rise to a legal problem. If a good, UCC; if something else, then common law.

· The UCC applies to all transactions in goods, including those between non-merchants

CONTRACT FORMATION
Consideration  +  Offer  + Acceptance = Contract: promise or a set of promises for the breach of which the law gives a remedy or the performance of which the law in some way recognizes as a duty
Type of Contract as to Formation:
Express Contract: formed by language, oral or written.
Implied in Fact Contract: formed by manifestations of assent other than oral or written language, i.e., by conduct 
Quasi-Contract / Implied in Law Contract: Quasi-contracts are not contracts at all. They are constructed by courts to avoid unjust enrichment by permitting the plaintiff to bring an action in restitution to recover the amount of the benefit conferred on the defendant. 
As to Validity
Void Contract: one without any legal effect from the beginning (e.g., an agreement to commit a crime). It cannot be enforced by either party.
Voidable Contract: one that one or both parties may elect to avoid (e.g., by raising a defense like infancy or duress).
Unenforceable Contract: agreement that is otherwise valid but which may not be enforceable due to various defenses extraneous to contract formation, such as the statute of limitations or Statute of Frauds.
As to Acceptance

Bilateral Contract—Exchange of Mutual Promises: each party is both a promisor and a promisee.
Unilateral Contract—Acceptance by Performance: the offeror-promisor promises to pay upon the completion of the requested act by the promisee. Once the act is completed, a contract is formed. There is one promisor and one promisee.
OFFER (§ 18, 21, 23, 30, 33)
Manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it. Must be voluntary and express an intent to be legally bound. 
Offer must contain a promise, undertaking, or commitment to enter into contract. 
Offeror (master of the offer) makes offer to the recipient (offeree), which determines who can accept
§ 33 Certainty of the offer:  In order for offer to be accepted, terms of contract should be reasonably certain
· Reasonable certainty = the terms provide a basis for determining the existence of a breach and for giving an appropriate remedy
· If terms are uncertain, may show that intention is not valid for an offer

“Yes” Test: if can be replied with “yes,” then offer is completed deal that does not require any further clarification
Advertisements as Offers: G/R: an advertisement does not constitute an offer. Exception: if the advertisement is “clear, definite, and explicit, with no room for negotiation,” it constitutes an offer, acceptance of which will complete the contract
CONSIDERATION (§ 71)
Inducement of a contract, something of value given in return for a performance or a promise of performance by another, for the purpose of forming a contract. The existence of which shows that an exchange has taken place and it is not a "mere" gratuitous promise. Adequacy of consideration: “as little as a peppercorn”
→ Enforceable: a promise supported by consideration; promise supported by a condition
→ Not Enforceable: promise not supported by consideration; illusory promise; naked promise
Consideration “Red Flags”: gratuitous promise, naked promise, social promise, promise to make conditional gift, gentleman’s agreement, trailing promise, new demands, lopsidedness, love, affection, morality
Lopsidedness: Wildly disproportionate consideration may signal neither freedom nor autonomy but rather coercion or worse. 
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Total value of annuity = $694,000
Present value = $189,000

Exchanged for = $50,000

Court rules unconscionable.

Embola v. Tuppela

Amount loaned = $50

Exchanged for = $10,000

Court enforces contract.

Batsakis v. Demotsis

Amount loaned = $25 USD

Exchanged for = $2,000 USD

Court enforces contract.




Webb v. McGowin
Facts: P and D employed at lumber mill. P saved D from near-death accident, leaving P unable to work. D promised $15/week for P’s life, but when D died, executors refused to continue payment.
Rule: When a promisee confers upon deceased promisor a benefit that is material and substantial and it is conveyed to promisor (not merely his estate), promisee is entitled to recognition and compensation from promisor’s estate. 
Unenforceable Bargains
Unconscionability (UCC § 2-302: Unconscionable Contract or Clause)
· Procedural Unconscionability: the process was flawed

· Substantive Unconscionability: the deal itself is one-sided

Public Policy (§ 178 When a Term is Unenforceable on Grounds of Public Policy)
Unconscionability and public policy can be intertwined. We have focused on weighty policy: blackmail, cohabitation, gambling, & surrogacy. These Ks are void.
ACCEPTANCE
§30 Form of acceptance invited: An offer can be accepted through words or actions, or by selecting terms in the acceptance, depending on the terms of the offer. Unless otherwise specified, an offer can be accepted through any reasonable means in the circumstances.
§64: Acceptance by telephone or teletype: Acceptance given by telephone or other medium of substantially instantaneous two-way communication is governed by the principles applicable to acceptances where the parties are in the presence of each other.
Mirror Image Rule: acceptance must mirror exactly the terms of the offer, otherwise the contract is void; common law.
§ 59 Purported Acceptance: A reply to an offer which purports to accept it but is conditional on the offeror's assent to terms additional to or different from those offered is not an acceptance but is a counteroffer (a rejection AND another offer)
§ 69 Acceptance by Silence or Exercise of Dominion: G/R rule has been that silence or doing nothing cannot constitute an acceptance, but can operate as an acceptance in the following cases only:
· Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation

· Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer - "book of the month clubs"

· Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept

§ 63 Mailbox Rule: Time when acceptance takes effect: Acceptance made in the manner and medium invited by an offer is considered valid and complete mutual agreement, even if the offeror never receives it. However, in an option contract, the acceptance is only valid upon receipt by the offeror.
 
§ 32 Invitation of promise or performance: In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses
Acceptance in Bilateral versus Unilateral Contracts  
· Bilateral contract: the offeree may accept the contract by either performance or a return promise

· Unilateral contract: the offeree can accept only by performance

Termination of an Offer
§ 36, an offeree's power of acceptance may be terminated by:
1. Rejection or counter-offer by the offeree

2. Lapse of time

3. Revocation by the offeror 

· § 42 Revocation by direct communication 

· § 43 Revocation by indirect communication: (1) correct information, (2) from a reliable source, (3) of acts of the offeror that would indicate to a reasonable person that the offeror no longer wishes to make the offer.

4. Death or incapacity of the offeror or offeree

Limitations on Offeror’s Power to Revoke 
 §25 Option Contracts: promise which meets the requirements for the formation of a contract and limits the promisor's power to revoke an offer. Option contract is a business practice that involves parties keeping an offer open exclusively for a period of time. Option contract survives the normal methods whereby an offer can be revoked: counter-offer, rejection, or death or incapacity. Option is its own contract: needs offer, consideration, and acceptance. 
§ 45 Option Contract Created by Part Performance or Tender: If an offer invites an offeree to accept by performing a specified act, an option contract is formed when the offeree begins or tenders performance. The offeror cannot revoke the offer once the offeree begins performance. The offeror's duty to perform is conditional on completion or tender of the invited performance according to the terms of the offer.
A firm offer is an offer that cannot be revoked for a certain period, until a specific event or time occurs. Generally, offers are revocable before acceptance, even if they claim to be irrevocable. However, UCC § 2-205 creates an exception for merchants who make a firm offer in writing and sign it. Such an offer is irrevocable even without consideration, but the period of irrevocability cannot exceed 3 months. If no time is stated, it is irrevocable for a reasonable time. Any term of assurance on a form provided by the offeree must be separately signed by the offeror.
OTHER TYPES OF CONTRACTS
Handbooks & Manuals
There are two main approaches for determining whether a handbook or manual is treated as a K.
Unilateral Contract Theory:
· Employee showing up for continued work each day is consideration for a contract

· The company may add a disclaimer for contractual intent, but it must be clear and conspicuous to employees

Promissory Estoppel Theory:
· Depends on employer’s actions that induced reasonable reliance by employees and whether injustice would result

· If everyone treats the handbook as binding, then it is likely binding, regardless of a disclaimer

Boilerplate & Form Contracts
Radin: World A (traditional Ks) and World B (boilerplate) → argues in favor of World A b/c consent
Barnett: Form contracts get consent ⇒ assent to be bound by terms
· This is the opinion generally applied in courts

· Blanket assent (Agreeing to terms is assent even if you did not read it) → focus is on intent to be legally bound 

Rakoff: Only enforce terms central to a bargain (visible terms); invisible terms should be erased
Online Contracting
· Clickwrap: user must click “I agree”; generally seen as binding/enforceable.

· Browsewrap: terms of use are contained at some location on the website and purport to bind the user.  However, there is no requirement to click “I agree.”  Generally seen as non-binding on users bc they may or may not see the terms.

· Shrinkwrap: User buys a box containing software or other computer equipment, and terms are contained inside the box, which the user does not receive until later.

**Terms and Conditions are generally enforceable because of the duty to read even when people did not read them.  There are important exceptions: handbooks that present themselves as binding Ks, when a reasonably prudent user would not have noticed them, and when the T&C is obscured, buried, or unlikely to be seen.
Battle of the Forms
UCC § 2-207: Additional terms in Acceptance of Confirmation
The UCC has an exception to the Mirror Image Rule for transactions of goods. A definite and timely expression of acceptance or a written confirmation operates as an acceptance, even if it has different or additional terms, unless it is expressly made conditional. Additional terms are construed as proposals unless 
1.  the offer limits acceptance to its terms

2. the additional terms materially alter the offer, OR

3. the offeror objects within a reasonable time. 

If different terms alter the original bargain materially, they won't be included unless expressly agreed to. Conduct by both parties can establish a contract even if writings don't establish a contract. This negates the "last shot doctrine."
Rolling Contracts: a deal in which K either is not formed until, or is modified when, the last terms are presented for assent. 
EXCUSES AND TERMINATION
The normal rule is that each party bears the cost of their own “mistake,” so we need a “mistake” PLUS something additionally wrong or unfair to avoid a contract.
MISTAKE AND WARRANTY
§151 Mistake: A mistake is a belief that is not in accord with the facts.
§ 152 Mutual Mistake: Where a mistake of both parties at a time of a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule in §154.
§ 154 When a Party Bears the Risk of a Mistake: A party bears the risk of mistake when:
. The risk is allocated to him by agreement of parties, OR

a. He is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates, but treats limited knowledge as sufficient, OR

b. The risk is allocated by the court on the ground that it is reasonable in the circumstances to do so.

UCC § 2-313: Express Warranties: Express warranties are created by any affirmation of fact or promise made by the seller to the buyer which becomes part of the basis of the bargain, any description of the goods made the basis of the bargain, and any sample or model made part of the basis of the bargain. The goods shall conform to the affirmation, promise, description, sample, or model.
UCC § 2-314: Implied Warranty of Merchantability: There is an implied warranty of merchantability unless excluded or modified. This warranty applies when the seller is a merchant of goods of that kind. Goods are merchantable if they are of fair quality and pass without objection in the trade, and are fit for their ordinary purpose.
UCC § 2-315: Implied Warranty: Fitness for Particular Purpose: When a seller has reason to know of a buyer's particular purpose for the goods and the buyer is relying on the seller's expertise, an implied warranty of fitness for that purpose is created, unless it is excluded or modified in the contract.
FRAUD, MISREPRESENTATION, & NON-DISCLOSURE
5 Fingers of Fraud (§ 159, 162)
1. A material misrepresentation;

2. That was false;

3. That when made, the speaker knew was false or was made with reckless disregard for the truth (scienter);

4. Made with the intent to induce action/induced the action

5. Caused injury

**strike #3 for Misrepresentation
Facts (Actionable for fraud/misrepresentation): can be proven, shown to be true or false, find a reputable source
Opinions (Not actionable): feelings, thoughts, attitudes/judgments, can’t be proven right or wrong, “puffing” statements, “This is a great deal,” “This is a low price,” etc.
· Fraud in inception of contract: promisor is deceived as to the nature of his act, and actually does not know what he is signing, or does not intend to enter in a contract at all → mutual assent is lacking, and the contract is void
· Fraud in inducement of contract: the promisor knows what he is signing but his consent is induced by fraud. Mutual assent is present, and a contract is formed, but the contract is still voidable

Non-Disclosure: if nothing is brought up or asked, and the seller remains silent, generally caveat emptor applies.  However, when someone makes affirmative representation, those should be accurate and complete
§164 When misrepresentation makes a contract voidable: If a party’s manifestation of assent is induced by either a fraudulent or material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient.
IMPOSSIBILITY, FRUSTRATION OF PURPOSE, IMPRACTICABILITY
When making K, each party is strictly liable for performance. In other words, the “excuse” or reason for non-performance does not matter; if one party does not perform, then there is a breach. Impossibility/impracticability are exceptions to these general rules.
· Frustration: there’s no more value for one of the parties / makes performance valueless

· Impractical: it would be incredibly burdensome

· Impossible: destruction of the thing makes performance impossible

​​Elements of Impracticability & Frustration of Purpose:
After a contract is formed, an event happens which: 
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Is not the fault of the party seeking to be excused; and
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Is not foreseeable; and 
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Makes performance either impossible or impracticable for the obligor OR practically valueless to the obligee 
If all these are true, the contract's performance will be excused unless K or circumstances suggest one party should bear the risk.
Force Majeure: changed circumstances that parties will negotiate out of; allow parties to a contract to allocate risk of unforeseen circumstances.
§ 261 Discharge by Supervening Impracticability: If an event occurs after a contract is made that makes it impracticable to perform a party's duties without fault, and that event was assumed to not occur, then the duty to perform is discharged unless there is language or circumstances indicating otherwise.
§ 265 Discharge by Supervening Frustration: If an event occurs after a contract is made, and the occurrence of that event was a basic assumption on which the contract was made, and the party's principal purpose is substantially frustrated without their fault due to that event, then their remaining duties to perform under the contract are discharged unless the language or circumstances indicate otherwise.
CAPACITY: MINORS & MENTAL ILLNESS
§ 14 Infancy: A person under the age of 18 can enter into a contract, but it is not binding and can be voidable by the minor before they turn 18.
§ 15 Mental Illness or Defect: If a person with a mental illness or defect enters into a contract and the other party is aware of their condition, the person can incur voidable contractual duties, but if the contract is made on fair terms and the other party is unaware of the condition, the power of avoidance terminates once the contract is performed or circumstances change.
DURESS
§ 174 Physical duress → void contract
If conduct that appears to be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent.
§ 175 Duress by Threat (Economic Duress) → voidable by the victim
If a party is forced to agree to a contract due to an improper threat, leaving no reasonable alternative, the contract can be voided by the victim. Similarly, if a party is induced to agree to a contract by someone who is not a party to the transaction, the contract can be voided, unless the other party in good faith relies materially on the transaction w/o knowledge of duress.
Two questions to ask about economic duress:
1. Did the party agree to pay for something to which it was already entitled?

Pre-existing duty rule: person is entitled to something that they were already entitled to (Alaska Packers)
0. Was the request motivated by a legitimate business reason that would have been within the reasonable contemplation at the time of the contract?

§ 176 When a Threat Is Improper: An improper threat in a contract occurs when it involves a criminal act, bad faith, unfair terms, harm to the recipient without significant benefit, prior unfair dealing, or the use of power for illegitimate purposes.
UNDUE INFLUENCE (§ 177 When Undue Influence Makes a Contract Voidable)
Unfair persuasion of a party who is under the domination of the person exercising the persuasion or is in a relationship where they are justified in assuming that the person will act in their best interests. If a party's agreement is influenced by undue influence → voided by the victim.
Undue Influence: balancing test of the factors
1. Discussion of the transaction at an unusual/inappropriate time

2. Unusual place

3. Insistent demand that business be finished at once

4. Emphasis on consequences of the delay

5. Multiple persuaders

6. Absence of third party advisors

7. Statements that there is no time to consult a financial advisor or attorney

REMEDIES
Stated remedies / liquidated damages / stipulated damages: Damages that the contracting parties set out for themselves as part of the contract. Before enforcing a stated damage provision, a court will analyze the provision to determine if it is punitive. If the court determines that the stated damages diverge too far from expectation damages and become punitive, then the court will call the provision a penalty clause and deem it unenforceable. Courts are hesitant to stray too far from the normal rules of expectation damages. In some instances, courts do the calculations and then work backwards to see if the stated damages are too low or too high.
Are stipulated damage clauses enforceable?
1. Is the injury caused by the breach one that is difficult or incapable of accurate estimation at time of contract?

· If not, then not a valid liquidated damages clause 

· If so, then go to Step 2

2. Are the stipulated damages a reasonable forecast of the harm caused by the breach?

· If so, then liquidated damages = enforceable
· If not, then penalty = unenforceable
§ 365 Liquidated Damages and Penalty: Damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in light of the anticipated or actual loss cause by the breach and the difficulties of proof of loss. A term fixing unreasonably large liquidated damages is unenforceable on ground of public policy as a penalty
UCC § 2-718(1): Parties may agree to liquidated damages in a contract, but the amount must be reasonable and not unreasonably large or considered a penalty; the amount must consider the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or non-feasibility of obtaining an adequate remedy otherwise. A term fixing unreasonably large liquidated damages is void as a penalty.
Muldoon v. Lynch
Facts: Plaintiffs contracted with defendant to improve defendant’s husband’s gravesite. Defendant was to pay price for completion within 12 months; contract contained clause which provided for damages in the amount of $10 per day after. Improvements delayed for 2 years; damages calculated, defendant fails to pay plaintiff full contract price because of late delivery. 
Holding: Damages clause regarded as a penalty; invalid.
Rule: The amount of damages should correlate to the injury sustained by the non-breaching party. Liquidated damages clause is valid unless it appears that the parties intended the clause to serve as a penalty that results in a damages payment that is disproportionate to actual damages caused. 
Vanderbilt University v. DiNardo
Facts: D resigned as football coach and P sued for breach. Employment contract stated 5-year promise so if D left during those 5 years, D would have to pay liquidated damages. Parties extended contract with addendum by 2 years before 5 years was up. D accepted another job and P demanded pay for one year left from original contract and two from addendum. 
Holding: Liquidated damages provision that constitutes a penalty is unenforceable. The liquidated damages provision is not disproportionate to actual damages. It is reasonable in relation to anticipated damages and both parties understood and agreed that D’s resignation would result in P suffering damage beyond cost of hiring replacement coach. It is enforceable. Factual issue as to whether addendum is enforceable. 
Rule:
Limitations on Damages
MEASURABILITY: ability to calculate the amount of damages (market value, cost of repairs, etc).
CERTAINTY: damages limited to the amount that can be predicted / established with reasonable certainty (speculative or uncertain damages usually applies to lost profits)
MindGames, Inc. v. Western Pub. Co. Inc.
Facts: MindGames manufactures/sells board game, licenses to Western to market. Contract requires Western pay MG royalties. Western does not renew $900,000 partnership; MG sues to recover $900k + $300k in speculative damages.
Rule: Damages are too speculative. Expectation damages are recoverable only if the damages are reasonably foreseeable at the time of breach.
Chicago Coliseum Club v. Dempsey
Facts: P entered contact with Wills and Dempsey to host and promote boxing match. P entered contracts to build ring, paid D, and paid for event accommodations. D pulled out and P sued. 
Rule: Damages too uncertain b/c cannot calculate attendees, future expenses, and Ps undertook financial risk and never tried to mitigate damages. P also tried to collect on damages after D backed out. Can only recover on damages which naturally flow from the breach. 
Stiles Family Ltd. v. Riggs and Stiles, Inc.
Facts: Both parties consist of members of same family; entered into lease wherein respondents agreed to farm the property. Production company files permit application to hold festival on property. When petitioner finds out, tries to terminate farm lease. Festival application withdrawn; festival never happens. Petitioner contends that the family violated terms of the lease by allowing application to be filed, even if festival never happened.
Rule: A party’s repudiation of a contract must be unequivocal, absolute, and positive, and it must renounce the party’s entire performance required under the contract. → no repudiation.
FORESEEABILITY: §351 Unforeseeability and Related Limitations on Damages
1) Damages include those that arise naturally in the usual course of things from breach 2) damages beyond those must have been in the contemplation of the parties at the time they made the contract, as the probable result of breach = consequential damages
· Contract law's limitation on consequential damages induces parties to reveal such information about any special factors at the time of contract formation

Hadley v. Baxendale 
Facts: P had a mill that stopped and sent servant to D’s office to get a broken piece from manufacturer. D said if it request before 12pm it will arrive the next day. Servant performed before 12pm and delivery was delayed. P lost profits. 
Rule: Only circumstances communicated by P to D at time of contracts was that the article to be carried was the broken shaft of a mill and that P were millers. Loss of profits cannot be considered a foreseeable consequence of the breach of K. Where two parties have made a contract which one of them has broken, the damages which the other party ought to receive in respect to breach of K is cost of injury if contract was communicated by P to D.
Redgrave v. Boston Symphony Orchestra, Inc.
Facts: BSO contracts with Redgrave to narrate concert series. After people protest her involvement, BSO cancels contract. Redgrave sues for breach of contract; BSO argues that concert was rightfully canceled because it was the result of causes beyond BSO’s control. Trial court finds that consequential harm to Redgrave’s career was a foreseeable consequence at the time of contract.
Rule: A plaintiff may recover consequential damages if the plaintiff proves with sufficient evidence that the breach proximately caused the loss of specific professional opportunities.
MITIGATION: when it becomes known (either through breach or anticipatory repudiation) the non-breaching party must take reasonable steps to reduce the losses they might suffer as a result of the breach or anticipated breach. If the non-breaching party fails to mitigate their damages, any damages awarded by a court may be reduced to the extent that they could have been avoided through reasonable efforts to mitigate. Not required to take extreme or unreasonable actions to mitigate their damages, just reasonable (a comparable project not an inferior offer)
Anticipatory repudiation: a clear and unequivocal statement or conduct that shows a party's intention to breach the contract in the future before the performance is due. 
Common law: Reasonable grounds for insecurity allow a party to demand adequate assurances of performance. Failure to do so → anticipatory repudiation
UCC § 2-609: gives a party to a contract the right to demand adequate assurance of performance from the other party if they have reasonable grounds for insecurity. If the other party fails to provide adequate assurance, the demanding party may treat the contract as repudiated and pursue remedies for breach of contract.
Rockingham County v. Luten Bridge Co.
Facts: County initially hired Luten to build a bridge and spent $1,900 to construct. 6 weeks later, County decided the bridge was not legal nor valid. 2 weeks after, the County notified Luten that continuing construction was at Luten’s risk. Luten continued work and spent an additional $18,301.
Rule: The County had no right to rescind the contract, but after notice, Luten could not increase the damages that flowed from the breach. Damages end when there’s a breach and a party may not collect for the full, completed performance.
Parker v. Twentieth Century Fox 
Facts: Parker was offered a role in a film, but two weeks before filming began, Twentieth Century decided not to produce and sent a letter notifying Parker. Twentieth Century offered a leading role in a different film and the compensation was identical. However, the movie type and location had changed. Parker rejected this role.
Rule: G/R is that recovery is the agreed-upon salary minus the amount the employer affirmatively provides or employee earned/could have earned. There was a major difference between these two contracts, which made it inferior employment. Thus, the opportunity for the second movie was not an opportunity Parker declined to mitigate loss.
**note: the dissent takes a very common approach to mitigation. The dissent contends the differences b/t jobs is not a valid reason to excuse Parker from the general mitigation rule. If there was debate about the reasonableness of the different employment, that is a question that should be left to the juries
Cosden Oil & Chemical Co. v. Helm
Facts: D purchased large amount of oil and initiated negotiations with P. P shipped and sent invoice that have force majeure provision. D paid. P plants faced issues and told D that some shipments may be delayed. D canceled multiple orders but P encouraged completion of one order D did not cancel. P delivered and D did not pay. P sued for payment. 
Rule: Under UCC, buyer’s damages for the seller’s anticipatory repudiation of a K are to be measured a reasonable time after repudiation occurs. “At time buyer learned of breach” can be 1. When repudiation is first communicated 2. Commercially reasonable time after the repudiation is communicated or 3. At the time of performance is due. 
UCC Damages: 
Seller’s remedies: UCC § 2-703 entitles aggrieved sellers to withhold or stop delivery or cancel the contract or a) resell the goods and have damages measured under UCC § 2-706 by the difference between the contract price and resale price b) have damages measured under UCC § 2-708 by the difference between the contract price and prevailing market price, or for lost profits. UCC § 2-709 authorizes “action for the price a.k.a. specific performance in proper cases
UCC § 2-704: If the seller of unfinished goods is affected, they can choose one of the following options in order to avoid losses and realize the best outcome: (1) complete the manufacturing process and fully identify the goods to the buyer, (2) stop the manufacturing process and sell the goods for scrap or salvage value, or (3) take any other reasonable action.
UCC § 2-706: if the buyer breaches the contract by failing to pay for the goods or failing to take delivery of the goods, the seller may resell the goods in a commercially reasonable manner. The seller must give the buyer notice of their intention to resell the goods and must allow the buyer an opportunity to cure the breach by paying for the goods or taking delivery.  If the seller resells the goods, they may recover damages from the buyer, but if the goods cannot be resold, the seller may seek damages for the full contract price of the goods.
UCC § 2-708: lost volume seller → seller to recover damages from a breaching buyer in the amount of the difference between the contract price and the prevailing market price or, if such measure will not adequately restore the seller, in the amount of lost profits.
Buyer’s remedies: empowers aggrieved buyers to either a) cover and buy substitute goods from other vendors and have the damages measured under UCC § 2-712 or b) simply have damages measured under UCC § 2-713 by the difference between the contract price and prevailing market price. UCC § 2-711 authorizes specific performance in proper cases
UCC § 2-712: If the seller doesn't deliver goods, the buyer can go and buy similar goods from another seller as a replacement (cover). The buyer can then ask the seller for the difference between the cost of the cover and the original contract price. If the buyer doesn't cover, they can still pursue other legal remedies.
UCC § 2-713: The buyer is entitled to damages for non-delivery or repudiation by the seller, which is calculated as the difference between the market price at the time when the buyer learned of the breach and the contract price, along with any incidental and consequential damages, but reduced by any expenses saved as a result of the seller's breach.
→ when the buyer discover’s the breach could be any of (1) when the repudiation is first communicated to the buyer, (2) a commercially reasonable time after the repudiation is communicated, or (3) at the time performance is due.
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SPECIFIC PERFORMANCE
Aggrieved parties request the actual benefit of the bargain = an exceptional remedy and alternative to money damages. Commonly awarded when there is a transfer of land because it is often considered unique or irreplaceable. Disfavored because specific performance requires time and resources to supervise compliance - may be too intrusive to a party’s autonomy, especially for personal services or Ks that take place over a long period of time.
UCC § 2-716: Specific performance awarded only when a unique good.  Typically means no remedy “in law” will give the complaining party adequate recovery for breach. The court can add payment, damages, or other relief conditions in the decree for specific performance. If the buyer can't find substitute goods, or it's not possible, or the goods have already been shipped and paid for, the buyer can claim a right of replevin for the goods identified in the contract.
Van Wagner v. S&M
Facts: Van Wagner leased a wall for mural space for 3 years with an option to renew an additional 7. S&M (new owner) informed Van Wagner that his lease was terminated.
Rule: Specific performance of a K to lease “unique” billboard space is properly denied when monetary damages are adequate to compensate tenant and equitable relief would impose burden on defaulting landlord.
ABC v. Wolf
Facts: Wolf employed by ABC; set to terminate on certain date. Contract contained good faith negotiation and first refusal period; under this, Wolf required to negotiate in good faith with ABC for 90 days. While negotiating with ABC, Wolf also met with CBS; signs agreement with them to hold open offer for him to be sportscaster there. Wolf rejects ABC’s offer. 
Rule: Specific performance typically not utilized when employment is involved.
Northern Delaware v. E.W. Bliss
Facts: D agreed to furnish all equipment necessary to expand and modernize fabricating plant owned by P. The project was taking a long time and P wanted to order D to hired 300 more workmen for night shift. P wants specific performance. 
Rule: It would be impractical to carry out the order. P can sue for monetary damages for losses due to delay. 
In re IBP Shareholders Litigation
Facts: Tyson  sought merger with IBP. Tyson signed agreement and merger was announced to Tyson shareholders and financial community. Tyson began to lose interest in merger with IBP and sent letter to terminate the agreement. Tyson then filed suit against IBP accusing IBP of fraudulently inducing the merger. IBP argued that Tyson had no legal basis to avoid agreement and requested specific performance. 
Rule:  Specific performance may be ordered if there is no other method by which to adequately redress the harm threatened to a company and its shareholders. The impact of the merger not only affects stockholders, but also affects thousands of workers in both companies and the communities in which they operate. Ordering specific performance in this case is practicable and granted. 
Sedmak v. Charlie’s Chevrolet
Facts: P entered contract to purchase car from D (unique corvette). D said they would have to bid on car instead. P already put down deposit and confirmed they could own. D even had special modifications made for P. 
Holding: The car is impossible to purchase elsewhere unless they pay considerably more. It is in high demand. Specific performance is proper. 
Rule: UCC § 2-716. Specific performance can be awarded if injured party can establish that it is unique or other proper circumstances exist. 
Three Sets of Theories Around Voluntary Obligations
	
	Contract
	Promissory Estoppel
	Restitution / 
Unjust Enrichment/
Quasi-Contract Theory

	Elements
	Offer, Acceptance, Consideration
	§ 90: Promise, inducing reliance, injustice
	§ 86 Benefit conferred, acceptance of benefit, unjust to retain

	Interests Protected
	Assent, Exchange
	Reliance 
	Restoration of benefits

	Damages
	Expectation Damages / Benefit of the Bargain
	Reliance
	Quantum meruit / disgorgement / restore P


EXPECTATION DAMAGES
Normal measure of contract damages (“Benefit of the Bargain”). Meant to put the promisee in the position in which the promisee would have been in had the performance occurred, including lost profits as long as they are not speculative.
Hawkins v. McGee
Facts: Hawkins agreed to an experimental skin grafting surgery and doctor promised 100% use of the hand, which demonstrated a warranty. After the surgery, Hawkins was left with a hairy hand.s
Rule: Expectation damages are calculated on the value of the perfect hand and the value of the hand after the operation.
Neri v. Retail Marine Corp
Facts: Neri bought a boat w deposit, but later rescinded because he needed money for surgery and could no longer make the payments. Retail Marine refused to refund deposit; Retail Marine was able to sell that boat to someone else.
Rule: Courts want to put the seller in as good of a place as performance would have resulted in. The “Lost Volume Seller” Remedy: expectation damage determined by prospective profits (here, selling two boats)
RELIANCE DAMAGES AND PROMISSORY ESTOPPEL
§ 90 Promissory estoppel: promisee has relied on the promise reasonably to her detriment in a way that was foreseeable to the promisor so to cause a resulting injustice → enforces the naked promise only to the extent necessary to correct the resulting injustice
Detrimental reliance: what the promisee has done to make him/herself worse off in relying on the promise
Promissory estoppel is NOT a true substitute for the formation of a contract for offer, acceptance, and consideration. Can be a substitute for anything as long as there is reasonable reliance + injustice
RESTITUTION DAMAGES AND UNJUST ENRICHMENT
§ 86 Promise for Benefit Received: receipt of a benefit whose retention without payment would result in the unjust enrichment of the defendant at the expense of the claimant. Offers some compensation when there is no contract and promissory estoppel fails.
· Restitution: remedy aimed at restoring the plaintiff to the position they were in before suffering harm or loss caused by the defendant's actions. It typically involves returning property or money to the plaintiff that was wrongfully taken from them or restoring them to the position they would have been in had the wrongful action not occurred.

· Disgorgement: a remedy that requires a defendant to give up any profits or benefits obtained as a result of their wrongdoing. It is a way of depriving the defendant of the profits they obtained through their wrongful conduct and is often used in cases involving antitrust violations, securities fraud, or other types of financial misconduct.

Quantum Meruit: The value the person who accepted the benefit expected to get based on open market value. Typically the lowest type of damage someone can get. 
Officious Intermeddler: a person, w/o being asked, intervenes in a contractual relationship b/t two parties and performing acts that affect the rights or obligations of those parties. This principle is meant to prevent third-parties from interfering w/ a K’s terms.
Brady v. Alaska
Facts: Brady created plan for AK to deal w/ the beetle epidemic, but AK decided not to go w/ his plan. Brady wanted compensation.
Rule: No remedy b/c Brady was working for a bid, which would/could enhance his business.
Martin v. Little, Brown & Co.
Facts: Martin notified LBC about a possible plagiarism case and when LBC pursued copyright infringement case, he demanded compensation. Martin was offered $200, but refused to cash.
Rule: Martin is a volunteer (= “officious intermeddler”) → no right to restitution.
Estate of Cleveland v. Gorden
Facts: Gorden cared for her dying aunt b/c no one else could. Cleveland was aware the bank told her she would be reimbursed and told Gorden she would get everything when Cleveland died. Estate denied reimbursement. 
Rule: Gorden was NOT an officious intermeddler b/c Cleveland knew that Gorden expected reimbursement.
Bailey v. West
Facts: West bought a lame horse and did not want it, so the transporter took the horse to Bailey’s farm. Bailey sent regular bills to West, but West sent them back, claiming the horse was not his.
Rule: There is no implied K b/c no mutual agreement. Bailey is an officious intermeddler by volunteering to take the horse, knowing the risk. 
Cotnam v. Wisdom 
Facts: D performed an operation on dying patient who could not consent to surgery. 
Rule: Surgeons earn a reasonable and customary price for their services, despite no express agreement → restitution granted
Goldberg v. Paris Hilton Entertainment, Inc. 
Facts: D starred in a movie and promised investors (P) that she would promote the film in exchange for $1M. The movie didn’t do well or make money, blaming D for failure.
Rule: Speculative causal connections between alleged breach and P’s damages is not sufficient for reliance damages, but restitution may be heard.
Novel Ideas & Online Context 
Baer v. Chase
Facts: Chase creating The Sopranos; meets with Baer who gives him many stories that will form basis for show’s plot. Show becomes successful; Baer asserts breach of contract and other claims.
Rule:  Under NJ law, an idea must be novel to recover under quasi-contract theory → rejected. Baer may recover under Quantum Meruit for the market value cost of services for his assistance.
Apfel v. Prudential-Bache Securities, Inc.
Facts: Prudential hired Apfel for access to their computerized certificate system, but within a few years, many companies began using this system, so Prudential stopped paying Apfel.
Rule: Lack of novelty is not necessarily a lack of value. Novelty may stand-in for ownership/value, but novelty is not required to show a valid K.
Tasini v. AOL, Inc.
Facts: AOL bought Huff Post and Huff Post provided content from unpaid bloggers. Tasini must demonstrate AOL received a benefit at Tasini’s expense & there was an expectation of payment.
Rule: only exposure was promised, which is exactly what was received → no recovery.
CALCULATING DAMAGES
Damages Example:
· Land owner (O) contracts with Company (C) to build a house at cost of $100,000

· C’s building cost projected at $80,000 so C will recognize $20,000 profit

· C spends $50,000 in labor and costs, when O says they will not pay at all, repudiating the contract. The partially finished construction and materials are worth $35,000 in their current state.

Expectation damages→$70,000; the expected profit was originally $20,000. C has already spent $50,000. Court needs to give the $20,000 in expected profits, plus the $50,000 they already spent.
Reliance damages→$50,000; recovering for the amount that has been expended in performance. C has spent $50,000 in labor and costs.
Restitution damages→$35,000; how much the partially constructed materials are worth. The landowner was unjustly enriched by this worth.
PROBLEMS OF WRITTEN CONTRACTS
INTERPRETATION
Determines what parties intended and enforce the resulting bargain. Courts treat agreements as a whole, not isolating discrete words
· § 206 Interpretation against the draftsman: ambiguities are resolved against the interests of the party that drafted an agreement - encourages drafting party to communicate clearly

Hierarchy of construction

1) Express terms of contract

2) Course of dealing: what parties have done with each other in the past

3) Usage of trade: what happens traditionally in that field
Types of Default Rules:
· Hypothetical default - things most people would want in a contract are the default, have to take steps to change if you want something different

· Penalty default - rule applied to both parties, forces them to make their own arrangement or else both be penalized

· Muddy default - something not obvious to contracting parties, but comes up

§ 202 Rules in Aid of Interpretation
1. Words and other conduct are interpreted in light of all the circumstances, and if the principal purpose of the parties is ascertainable, it is given great weight

2. A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together 

3. Unless different intention is manifested,

. Where language has generally prevailing meaning, it is interpreted in accordance with that meaning

a. Technical terms and words of art are given their technical meaning when used in a transaction within their technical field

4. Where an agreement involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other any course of performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement 

5. Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as consistent with each other and with any relevant course of performance, course of dealing or usage of trade 

UCC § 1-205 has similar terms in relation to the sale of goods
UCC § 2-208(2): The express terms of an agreement and an applicable course of dealing or usage of trade shall be construed wherever reasonable as consistent with each other; but when such construction is unreasonable express terms control both course of dealing and usage of trade and course of dealing controls usage of trade.
Frigaliment Importing Co. v. BNS
Facts: Issue of “chicken” definition.  Negotiations had been in different languages and the terms had different meanings in German vs English.  Contends that the trade usage meaning of chicken should prevail, and that young chickens were not available at that price.
Rule:  The objective meaning of the word was examined.
FBT v. Aftermath Records
Facts: Eminem royalty suit.  Dispute over the controlling agreement definition of master license or records sold.
Rule: It was a master use license under the terms of the deal. Look to language of “notwithstanding” to hold broad, but not unambiguous meaning.
Rather v. CBS
Facts: Longtime 60 Minutes anchor had an issue w/ employment after being removed; held hostage through his contract, so left to go work elsewhere.
Rule: Meaning of K allows D to enforce noncompete. Look to meaning of the K and whether there was compliance.
Foxco Industries, Ltd. v. Fabric World, Inc.
Facts: Fabric purchased “first quality” goods from Foxco. Issues arose about the quality, Fabric refused to pay. Later, Fabric canceled its order when prices declined. Foxco says that the order was mostly completed; Fabric agreed to accept on the condition it was “perfect.” Believing this would be impossible, Foxco declined and sued for breach.
Rule: UCC § 2-202(a): prior dealings b/t parties and trade usages are taken for granted. Both parties presumed to have intended the incorporation of trade usage, so industry standards are admissible. 
PAROL EVIDENCE RULE
§ 209, 210, 212, 213, 214, 216: Anything extrinsic to the four corners of the contract itself that existed prior to the contract (oral statements, negotiations, or previous versions of the contract) 
Rationale behind the Parol Evidence Rule: predictability/certainty for parties & court enforcing contract; eliminates fraud & abuse 
Reasons against the Parol Evidence Rule: parties may have agreed on other terms, but because of transaction costs, timing, etc, may only have put the most essential parts into writing; unfair & harsh, may frustrate true intent of parties
California’s PER (let it all in) vs. New York (only four corners)
The Rule: prior oral or written agreements are unenforceable if the written contract is “completely integrated.” A merger and integration clause (means: this is the final agreement between the parties) → “completely integrated”
Not integrated → Parol Evidence allowed
Partial integration → Parol evidence allowed IF consistent, additional term – not contradictory
Complete integration → Parol evidence NOT allowed
UCC § 2-202: Parol Evidence 
Terms in writing… may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented:
. by course of dealing or usage of trade (1-205) or course of performance (2-208)

a. by evidence of consistent additional terms unless the court finds the writing to have been intended… as a complete and exclusive statement of the terms… 

Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co.
Facts: G.W. Thomas enters into contract with Pacific Gas to fix steam turbine. G.W. agrees to indemnify Pacific against all risk and expense; G.W. agreed to obtain insurance policy for damage to property. Pacific was to be an additional named insured, but policy was to contain cross-liability clause extending coverage to their property. Cover fell and damages turbine; plaintiff brought action to recover amount it spent on repairs. Plaintiff gets judgment based on indemnity provision. G.W. wants to bring forth outside evidence that indemnity clause only applied to third parties, not to Pacific’s property. 
Holding: Must consider extrinsic evidence. There are 2 rational interpretations so extrinsic evidence to prove either meaning is admissible. The clause did not cover damage to P’s property. 
W.W.W. Associates, Inc. v. Giancontieri
Facts: D contracted to sell land to P and K contained reciprocal cancellation provision stating if litigation D was involved in did not conclude by certain date, either party may cancel contract. A merger clause stated contract was parties’ full agreement and that all prior agreements between them were merged into the contract. D’s litigation still ongoing and date passed; D cancelled contract. P claims cancellation provision only applied to P and offered extrinsic evidence of origination of the clause. 
Holding: When contract is unambiguous and complete, it will be enforced according to its terms so extrinsic evidence is irrelevant.
EXCEPTIONS TO PAROL EVIDENCE RULE
Parol evidence rule does NOT apply if:
· There is conflict about the meaning of the terms, or there are ambiguities

· The agreement is piecemeal, and therefore only "partially integrated"

· The contract is divisible (about a completely separate matter or deal) → the parol evidence rule does not affect the collateral agreement, it stands in its own right, and it is enforceable 

1. Agreement must be a collateral one.

2. Must not contradict express terms of written contract

3. Not a part and parcel of the written transactions, or we wouldn't expect to see these matters addressed in the contract. 

· The parol evidence shows that the contract is invalid based on a defense (fraud, duress, undue influence), or to show scrivener's error: clerical error in a written contract may be corrected or reformed by oral evidence if supported by clear and convincing evidence

Additional agreements that were entered into after the contract is signed do not count as parol evidence. 
Mitchill v. Lath
Facts: D owned a farm and icehouse across the street from P. Contracted to sell farm to P but P asked D to remove icehouse. D orally agreed and later refused. P wants specific performance.
Holding: Oral agreement must be collateral (distinct and independent from written agreement) in form, must not contradict express or implied provisions of written contract, and one that parties would not ordinarily be expected to embody in written contract. The oral agreement fails third element so should have been included in written contract to be enforced. 
Danann Realty v. Harris
Facts: P entered K with D to buy lease on building from D. K said P agreed to inspect premises and take premises as is. P agreed that there were no misrepresentations in K and all understandings between parties in written K. P now suing for misrepresentations about operating expenses. 
Holding: P signed a disclaimer that referred to specific representations. P specifically agreed that it was not relying on any representations relating to premises made by D. P cannot now argue it executed K in reliance on those same representations. Claim dismissed.
LaFazia v. Howe
Facts: D in negotiations to buy P’s deli. P convinced D it was profitable. D bought. K said D was not relying on statements by P but on their own research. P suing for remainder of money of purchase and D counterclaimed for fraud in inducement of K. 
Holding: D cannot claim they were misled by P’s representations regarding profitability because K states D did not rely on P’s representations.
Snyder v. Lovercheck 
Facts: P in market for wheat farm. D selling and told P of problems and said they were manageable. Previous owner agreed with D. P agreed to buy and K said P not relying on D’s representations. The problems were much larger than stated and P is suing for misrepresentation. 
Holding: The statements did not rise to the level of fraud. P cannot escape obligations of contract. 
STATUTE OF FRAUDS
§ 110 Certain types of contracts must be memorialized in writing and signed by party defending against enforcement. 
· Marriage

· Year (if it can’t be performed within a year)

· Land

· Executors

· Goods (over $500)

· Suretyship (debts)

UCC § 2-201 Formal Requirements; Statute of Frauds.
(1) A sale of goods contract for over $500 requires a written and signed agreement indicating the existence of a contract, which need not include all the terms of the agreement but cannot be enforced beyond the quantity of goods specified.
(2) FOR MERCHANTS ONLY: Confirmation signed by and sufficient against one is enforceable against other w/out signature; sent within reasonable time; other party received it and had reason to know its contents. Unless recipient gave written objection w/in 10 days.
(3) A contract that does not meet the requirements of subsection (1) can be enforced if: (a) goods are specially manufactured for the buyer, (b) the other party admits a contract was made up to a certain quantity, or (c) payment has been made and accepted or goods have been received and accepted.
§ 130 Contract Not to Be Performed Within a Year: If a contract cannot be fully performed within a year, all promises in the contract are under the Statute of Frauds until one party completes their performance, after which the one-year provision does not prevent enforcement of the promises of other parties.
§ 131 General Requisites of a Memorandum: A contract under the Statute of Frauds can be enforced if there is a writing signed by or on behalf of the party to be charged that reasonably identifies the subject matter, indicates that a contract has been made or offered, and states the essential terms of the unperformed promises.
Rosenthal v. Fonda
Facts: Fonda hired P for legal representation and general business manager. D agreed to pay 5% of her earnings as compensation for his services. His firm dissolved, the parties entered oral agreement where D would pay 10% of what she earned. D fired P. P sued for 10% of her earnings on projects he initiated while working for D. 
Holding: An oral contract not to be performed within one year violates SoF and must be in writing. Apply NY rule. SJ for D. 
Rule: CA rule→ only precludes Ks that would be impossible to perform within one year. NY rule→ commission-sales agreement without a fixed term or that awards commissions after the end of employment must be in writing. 
Crabtree v. Elizabeth Arden Sales Corp.
Facts: P entered negotiations with D. D had agreement drafted that was never signed. P accepted over the phone. P’s salary did not increase as promised and D refused to approve the increase. P terminated employment. 
Holding: Sufficient evidence of enforceable written agreement between parties. Drafted contract contains “2 years to make good.” Can be reasonably interpreted as creating the existence of a 2-year contract. Signage of 2 payroll cards that outline terms of salary agreement. Parol evidence shows connection between documents to show assent of the party to be charged to the contents of unsigned documents. 
PERFORMANCE AND MODIFICATION
If a contract is silent on a matter, the court may be asked to supply some of those missing terms = “gap fillers.” Some are “default” rules that can be modified, and others are “immutable” or “mandatory” rules, which cannot be modified
Justice Cardozo establishes an opinion of no more rigid formalism; promise may be lacking, but have instinct with an obligation
Three Types of Contracts dealing with “illusory” issues
· Best Efforts: One party will perform a service, using their “best efforts.”

· Requirements: Buyer determines how much they need, and Seller supplies it

· Output: Seller will sell Buyer whatever their output of a product is. Seller is in control of quantity.

IMPLIED DUTY OF GOOD FAITH
Requires every party in a contract to implement the agreement as intended, not using means to undercut the purpose of the transaction. A party can be found in breach of the implied duty of good faith and fair dealing if their conduct is shown to obstruct, undermine, or work in opposition to the other party's ability to fulfill, or profit from, its performance of the contract. 
If in forming a contract one 1) makes a promise subject to a condition b) manifests a wish that the condition occur and 3) has its occurrence partially or wholly within his control, then by law he also promises that he will make a reasonable, honest, diligent attempt to cause the condition to occur. 
§ 34 Certainty and Choice of Terms; Effect of Performance or Reliance
1. The terms of a contract may be reasonably certain even though it empowers one or both parties to make a selection of terms in the course of performance.

2. Part performance under an agreement may remove uncertainty and establish that a contract enforceable as a bargain has been formed.

3. Action in reliance on an agreement may make a contractual remedy appropriate even though uncertainty is not removed.

UCC § 2-306 Output, Requirements and Exclusive Dealings.
(1) In a contract where quantity is measured by the output of the seller or the requirements of the buyer, the actual output or requirements in good faith are considered, but a disproportionate quantity cannot be demanded or tendered.
(2) In an exclusive dealing agreement, the seller and buyer are obligated to use best efforts to respectively supply the goods and promote their sale.
§ 204 Supplying an Omitted Essential Term: The court will supply a reasonable term when parties to a contract have not agreed on an essential term.
Wood v. Lucy, Lady Duff-Gordon
Facts: Duff-Gordon granted Wood exclusive right to place her endorsement on the clothing designs of others. Duff-Gordon would thus receive 50% of profits from Wood’s efforts. Duff-Gordon enters into different contract to endorse others’ designs; Wood files suit, claiming breach of contract. Duff-Gordon argues there was no enforceable contract for lack of consideration.
Holding: Wood made a promise to use his reasonable efforts to place endorsements and market Duff-Gordon’s designs. The agreement between Wood and Lucy contains an implied promise to use reasonable efforts, and thus constitutes sufficient consideration. 
Rule: A promise, used as consideration, may be implied and enforceable, even if not explicitly put in contract.
B. Lewis Productions v. Angelou
Facts: Lewis and Angelou sign “letter agreement” where they agree to a joint venture to publish Angelou’s greeting cards. Lewis begins negotiating with Hallmark; they make an offer. Angelou then decides to sever ties with Lewis, and decides to hold off on Hallmark deal. Angelou then goes on to sign another, separate deal with Hallmark. Lewis brings suit for breach of contract, breach of duty of good faith; Angelou claims that no contract existed because it lacked in essential terms.
Holding: The essential terms that Angelou claimed were lacking are actually capable of reasonable interpretation by the court. The subject matter was sufficiently definite to avoid voiding the agreement.
Rule: If an agreement lacks essential terms, a court may supply such terms to complete the agreement if it can do so in a reasonable fashion that is consistent with the parties’ intent. Rare that a court will void an agreement for lack of essential terms, because essentially every agreement has some sort of indefiniteness.
Eastern Airlines v. Gulf Oil 
Facts: Gulf contracted with Eastern to provide them with jet fuel. Contract also provided that payment would be calculated according to price escalation provision. After energy crises spike fuel prices, Gulf tries to repudiate contract. Gulf claims that contract wasn’t binding because it lacking mutuality of obligation, price escalation provision did not represent intent of both parties, and energy crisis wasn’t reflected in escalation clause. 
Holding: Agreement reflected long-standing business relationship; thus, agreement is a binding requirements contract. No bad faith manipulation; no impracticability defense because Gulf did not demonstrate substantial hardship. Injunction requiring Gulf to perform under contract.
Rule: Over time, understanding developed that is a purchaser had an ongoing business, then a requirements-contract arrangement would not be indefinite, because the quantity required could be estimated by looking at the objective quantity required to operate the business.
Dalton v. Educational Testing Service
Facts: P took the SAT twice and on his second attempt had an increased score of 410 points. Ds investigated the score discrepancy and decided there was substantial evidence to support canceling the second score. Per the policy, P presented evidence to explain the score discrepancy. Ds took this information and still concluded the score should be invalidated.
Holding: Ds breached the covenant of good faith and fair dealing. Both parties comported to the terms of the agreement, but Ds failed to really consider Ps evidence in regard to the material he sent in.
Rule: Good faith is implicit in all Ks.
DISCRETION AND GOOD FAITH
Dealings are normally subject to good faith and fair dealing, unless K is clear about giving a party discretion (assuming valid consideration). Parties to a contract may expressly grant the right to engage in conduct that otherwise would have been forbidden by an implied covenant of good faith and fair dealing.The duty of good faith and fair dealing is imposed on a contract if a promise is otherwise illusory or terms are missing, 
An illusory promise is a promise that is unenforceable due to indefiniteness or lack of mutuality, where only one side is bound to perform. On its surface, it might seem to create a commitment but when fully studied comes to nothing because the promisor leaves himself wholly free, unconditionally, to honor or dishonor it, as he pleases
Third Story Music v. Waits
· Facts: Third Story Music, Inc. had an exclusive agreement with Tom Waits to market and distribute his music, which was later transferred to Warner Communications, Inc. TSM retained the rights to royalties for any revenues from Warner's sale of Waits's music. TSM sued Warner for breach of the implied covenant of good faith and fair dealing, claiming that Warner's insertion of Waits's required approval was not in good faith, but the trial court ruled in Warner's favor.

· Holding: In contracts giving certain discretion to one party, a duty of good faith in exercising that discretion will be implied only if the party’s promise is otherwise illusory. Warner’s promise was not illusory and was sufficient consideration to validate the parties’ contract.

Cussler v. Crusader 
Because a screenplay was available to use (P’s, which he wanted them to use) and he was explicitly given sole discretion, it is valid
MODIFICATION / ACCORD & SATISFACTION
Modification is allowed when changed circumstances justify it, one party effects a waiver, or the parties freely and voluntarily strike a new deal in good faith with new consideration. 
Contract law has policed the issue of coerced or exploitative contract modification in 3 ways:
· Through requiring additional consideration for a re-negotiated contract (essentially making a new contract through some additional payment or effort on behalf of the parties in order to be binding)

· Through the defense of economic duress

· Through the idea, centered in UCC § 2-209 (an agreement modifying a contract needs no consideration to be be binding) → all contract modifications must be made in good faith

UCC § 2-209 Modification, Rescission and Waiver: A modification agreement does not need consideration to be binding, but requires a signed writing or express agreement between the parties to make any changes to the contract, unless waived by the parties themselves, conduct, or trade usage. Additionally, the section allows for the use of previous dealings and business practices to interpret and modify the terms of the contract. Provides some protection to a party who has waived strict performance of a term in an executory portion of a contract but later decides to retract the waiver. The party must provide reasonable notification of the retraction and must also consider whether it would be unjust to retract the waiver based on the other party's reliance on the waiver.
**Eliminates the need for additional consideration to modify a contract. The ability to modify the sales agreement is limited by the general UCC requirement of good faith. 
Accord and satisfaction = “settling for what you can get”: one party offers a payment less than the amount claimed to be owed; the accord allows the discharge of the earlier debt, and the satisfaction binds the parties to the new agreement for a lesser amount. there has to be a bona fide dispute over the amount owed → the original obligation is discharged, and the creditor cannot pursue further legal action to recover any remaining balance or enforce any other claims related to the original dispute. To be legally binding, the accord and satisfaction must be made in good faith, with full knowledge of all the relevant facts, and supported by adequate consideration.
Brian Construction & Development Co. v. Brighenti
Facts: Bennett contracted with Levine for construction of post office; assigned contract to plaintiff, who entered into subcontract with defendant. Defendant was to be paid for excavation and site work. Defendant discovers lots of unexpected debris during excavation. Plaintiff notifies architect, attorney, etc; all agree that needs to be removed, but don’t issue written authorization. Defendant ceases work; plaintiff orders defendant to remove debris; defendant refuses. Plaintiff tries to make another contract for defendant to remove debris for addition compensation; defendant never signs and abandons work. Plaintiff suffers damages.
Holding: The defendant’s failure to complete removal of the debris constitutes a breach of contract. The new contract was binding, and was supported by consideration (additional compensation for removing debris).
Rule: When a party agrees to perform an obligation for another to whom that obligation is already owed, although for lesser remuneration, the second agreement does not constitute a valid contract  Where the subsequent agreement imposes upon the one seeking greater compensation an additional obligation or burden not previously assumed, the agreement (supported by consideration) is valid and binding 
Marton Remodeling v. Jensen
Facts: Jensen contracts with Marton to remodel his house. Marton presented final bill, Jensen claims that amount owed is less. Jensen sends lesser amount with accord and satisfaction condition. Marton demanded full balance, but still deposited check saying “not full payment.” Marton files suit, seeking remainder of balance due and punitive damages.
Holding: Marton’s cashing the check is the equivalent of an accord and satisfaction of its claim because its single claim of the entire price charged is not divisible into two parts. Because there is a dispute over the additional amount Marton alleged was owed, Marton may not disregard the condition Jensen placed on the check, and the condition applied when Marton cashed it 
Rule: A single claim is not subject to division if the whole claim is not paid off. Hence, an accord and satisfaction of a single claim is not invalid merely because the amount paid and accepted is the amount that only one party claims is due 
Complaint: Fusari Inc. v. Mermaid LLC
Facts: Fusari signed an agreement with Lady Gaga’s company, Mermaid LLC. The agreement created a third entity, TLC, and provided that  it was 80 percent owned by Mermaid and 20 percent owned by Fusari Inc. Pursuant to the contract between Fusari and Mermaid, Rob sought a 20% in Lady Gaga’s deal with Interscope. TLC sent two checks to Fusari. The second check states, under the endorser’s signature line, “Endorsed in Accord And Satisfaction Of All Sums Due To Undersigned.” Likely believing that signing and depositing the check would amount to acceptance of TLC’s offer of an accord and satisfaction, Rob did not sign or deposit the check, but rather returned it to TLC and brought this complaint against Mermaid and TLC.
Holding: Pursuant to said 20% interest, Plaintiff is entitled to compensation under the TLC Amendment in the amount of 20% of all advances, royalties, or other proceeds derived from the exploitation of master recordings subject to the TLC Amendment. Defendants have failed to make additional payments to Plaintiff that would constitute compensation owed to Plaintiff of the Fusari Interest. Defendants have materially breached the TLC Amendment to Plaintiff's actions. 
Rule:A good-faith disagreement over an amount owed under a contract is sufficient consideration for a valid accord and satisfaction.
CONDITIONS
Insignificant Term: Mere suggestion, request, or notations that has no legal significance
Promise: a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promise in understanding that a commitment has been made.
· If a promise is not performed, the promisor is liable for the breach of K

· For services → “Substantial Performance”

· For goods → “Perfect Tender” with right to cure

§224 Conditions: extra term inserted into a contract that also must be satisfied before a party is required to fulfill their obligations under the contract or which releases a party from its duty to perform under a contract.
· If a condition is not fulfilled, then the obligation under the K does not become due

· There is no liability for either party and so, it can result in a forfeiture (party will simply lose out on the K)

· Conditions are usually absolute, so “close enough” is insufficient

→ Condition precedent: an event or state of affairs that must occur or be fulfilled before a party's duty to perform under a contract arises
→ Condition subsequent: condition in a contract that, if it occurs after the contract has been formed, can end the contract or alter the parties' obligations under the contract. 
§ 225 Effects of the Non-Occurrence Of a Condition: If something must happen before a contract is fulfilled, and it doesn't happen or isn't excused, then the contract is no longer valid and no one has broken it.
§ 226 How an Event May Be Made a Condition: An event may be made a condition either by the agreement of the parties or by a term supplied by the court.
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In interpreting whether a contractual provision is to be interpreted as a promise or condition, the court looks to the intent of the parties through words of agreement, prior practice, custom, etc. In doubtful situations, most courts will hold that the provision in question is a promise → this result will serve to support the contract, thereby preserving the expectancy of the parties.
EXPRESS CONDITIONS
§ 227 Standards of Preference with Regard to Conditions: 
When interpreting a contract, it is generally preferable to adopt an interpretation that avoids the risk of one party losing their entitlements, unless that party controls the relevant event or has taken on the associated risks. If it is unclear which party bears responsibility for a particular event, an interpretation where the obligor's duty is conditional on that event is preferred over one where the duty is discharged due to non-occurrence.
§ 229 Excuse of a Condition to Avoid Forfeiture: If the non-occurrence of a condition would result in an unfair loss, a court can allow for the condition to be excused, but only if the condition wasn't a crucial part of the agreement.
Merritt Hill Vineyards v. Windy Heights Vineyards
Facts: Ps enter into a written agreement to purchase majority stock interest. Conditioned on Ds obtaining title insurance policy that was satisfactory to Ps. At closing, P discovered neither policy nor confirmation of insurance had been issued and so Ps refused to close and demanded back their deposit. Ds refused to return.
Holding: SumJud should have been granted for P bc the insurance and confirmation are express conditions and there were no words of promise. P should get their deposit back.
Rule: A condition is an event not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a K becomes due.
Howard v. Federal Crop Insurance
Facts: Ds offer tobacco crop insurance against weather and other hazards. Ps suffer heavily damaged crops from heavy rain, resulting in loss of $35k. Ps sold the small harvest and filed timely notice and proof of loss to Ds. Prior to adjuster arriving, Ps had begun preparing for a new crop cycle, so Ds denied the claim bc Ps had violated that portion of the policy.
Holding: Ps forfeit coverage bc the policy was a condition precedent.
Rule: If there is doubt about whether a contract provision creates a condition precedent or a promise, then the provision will be construed to create a promise. Paragraph 5(f) does not include the words "condition precedent," nor does it set forth any conditions to receive payment under the policy. It simply sets forth a promise that the Howards would not destroy the tobacco stalks prior to inspection.
Detmers v. Costner
Facts: D wanted to build resort and commission P to build sculptures for hotel. Multiple delays in construction of resort. Parties agreed to new contract and P agreed to complete the sculptures and D promised if resort not built within 10 years or the sculptures were not agreeably displayed elsewhere, he would give P profits from sale of sculptures. D created a museum on part of the land and displayed sculptures. D claims that sculptures not placed “elsewhere” and P never disagreed with displaying there. 
Holding: Because the hotel is not built, any site is elsewhere. Still possible that P agreed to the elsewhere location. The language of the contract contemplates whether hotel would be built (never promised it will be built). P did agree to its location. No breach. 
CONDITIONS OF SATISFACTION
Satisfaction as to commercial value or quality, operative fitness, or mechanical utility → reasonable person standard
Fancy, taste, or judgment → Promisor’s judgment of satisfaction must be made “in good faith”
§ 228 Satisfaction of the Obligor as a Condition: If an obligor's duty is conditional on their satisfaction with the obligee's performance, the interpretation preferred is one that considers a reasonable person's satisfaction and can be determined.
Mattei v. Hopper
Facts: D allegedly breached K by failing to convey her real property in accordance with terms of deposit receipt which parties executed. P planning to construct shopping center and D submitted offer for sale of his land. P accepted. P required to deposit and at end of inspection period, it is sold, subject to P obtaining leases satisfactory to the purchaser. D backed out before the inspection period even though P leased spaces and paid deposit.
Holding: The agreement was not finalized just by P obtaining leases. P had freedom to cancel if they did not obtain the leases. The satisfaction clause does not allow P to withdraw from K based on general dissatisfaction with the K, but imposes an obligation to exercise the condition in good faith, which is valid consideration (deposit receipt is not illusory). D breached by backing out. 
Morin Building Products, Inc. v. Baystone Construction, Inc.
Facts: D hired P with all work subject to final approval of authorized agent. P’s work rejected and D hired another subcontractor. 
Rule: General rule applying to satisfaction is under objective criteria→ not whether owner was satisfied, but whether owner, as reasonable person, should have been satisfied with materials and workmanship in question. 
· Reasonable person standard employed when K involves commercial quality, operative fitness, or mechanical utility

· Standard of good faith when K involves personal aesthetics or fancy

Holding: This case is closer to first bullet point but reasonableness is only read into K if it contained standard owner’s satisfaction clause and it did not so we must consider the actual language. Artistic-effect and quality-fitness clauses seem to imply aesthetics are fair reason to reject but intent of parties is controlling. Parties likely did not intend to judge quality of product by aesthetics so satisfaction of the agent should be evaluated according to reasonable person standard. P adequately fulfilled its K obligations. 
CONSTRUCTIVE CONDITIONS
A condition that is not explicitly expressed like an express condition, but that is imposed by the court to avoid injustice. If a requirement of performance in a contract is ambiguous as to the parties’ intent, it may be interpreted as a constructive or implied condition rather than as an express condition. 
Waiver: voluntary relinquishment of a known right→ can be effective absent reliance or consideration and usually irrevocable. Implies election to dispense with something of value or forego some advantage which party waiving it might at its option have demanded or insisted upon
· A condition in the contract that is the actual consideration for the contract (a material part of exchange, which requires bargained-for-exchange to modify) cannot be waived, but if it is only a condition precedent, it can be waived by the party who would enforce it to avoid forfeiture by the other party if the contract is not strictly performed. 

Stewart v. Newbury
Facts: P contracted to do excavation and concrete work for D with payment to be made per cubic foot and per ton basis. Written K did not specify when payment would occur. P submitted bill and D refused to pay because work was not complete. P stopped working and sued. 
Holding: When silent on time of payment, work must be substantially performed before payment is required. 
Complaint: Sheen v. Lorre
Who breached first is relevant. Sheen argues Lorre had to tender performance and show readiness, willingness, and ability to perform, not merely assume or declare Sheen’s prospective inability. Warner Bros canceled Sheen’s show because of his drug use and he still wants payment. A clause in K said he could not change too much. Drug abuse did change him physically. Sheen said he could deliver the lines so Warner Bros acted precipitously and without justification. The K specified time of payment per episode by Warner did not commit to pay for episodes that were unproduced due to Sheen’s bad behavior. 
Clark v. West
Facts: D entered K with P promising he would be paid $2 per page for each textbook written. Condition if P abstained from alcohol during K period, he would recieve $6 per page. P failed but argued alcohol didn’t affect the writing. P says D waived his provision by continuing to accept work from P despite knowing he did not adhere to the condition. 
Holding: Sufficient to establish express waiver. Contract purpose was for P to write textbooks, not to get P sober. It is a condition precedent and can be waived. 
SUBSTANTIAL PERFORMANCE (rule for services)
Breach: any deviation from the contract. Only if breach is material, court will relieve the nonbreaching party of its duty of performance under the contract → a serious violation of a contract that goes to the heart of the agreement and substantially deprives the other party of the benefit they expected to receive from the contract 
Court will not construe or imply a condition that would cause forfeiture if there has been a substantial performance. 
§ 348 Alternatives to Loss in Value of Performance:If a breach results in defective or unfinished construction and the loss in value to the injured party is uncertain, damages can be awarded based on either a) diminution in the market price of the property or b) reasonable cost of completing the performance or remedying the defects, whichever is less disproportionate to the probable loss in value.
Jacob & Youngs v. Kent
Facts: Jacob & Youngs is a general contractor who built house for Kent. Jacob was to be paid $77,000 and one specification was that all pipes used be manufactured in Reading, Pennsylvania. Kent noticed that some of the pipe was manufactured in other places besides Reading and demanded the pipe be replaced. Replacement of the pipe would require substantial additional work and expense by Jacob, and the existing pipe was of the same quality as Reading pipe and was an innocent mistake. Jacob left the existing pipe untouched and asked for a certificate from Kent that the final payment of $3,483.46 was due. Kent refused to supply the certificate, and Jacob brought suit to recover damage. 
Holding: Jacob substantially performed its contract with Kent with only trivial defects and is thus entitled to receive the remainder of the amount owed under the contract. A party that substantially performs its obligations under a contract may recover expectation damages for any remaining payment owed under the contract, minus an offset for defects in the party’s performance.
Rule: If a party substantially performs its obligations under a contract, that party will not be forced to bear the replacement cost needed to fully comply with the agreement but instead will owe the non-breaching party the difference in value between full performance and the performance received.
Groves v. John Wunder, Co.
Facts: P had a plant for processing gravel. D had a similar business nearby and entered lease agreement with P to excavate sand and gravel from P’s property for transfer of P’s screening plant. D only removed gravel and left P property land uneven. P asks for damages of value of cost to fix ($60k). Had D performed properly, value of property would be $12,600.  
Holding: D willfully breached. The appropriate measure of damages is cost of completing performance, not difference in market value. Substantial performance cannot be a defense to willful breach. Dissent—> willfulness not relevant to measuring damages.
Peevyhouse v. Garland Coal Mining, Co.
Facts: P owned farm containing coal deposits and leased the farm to D for 5 years. D promised to perform certain restorative and remedial actions to the farm property at the end of the term. Estimated cost of $29k. D failed to perform. 
Holding: P’s recovery should only be loss of value of property ($300). Damages should be limited to diminution of value resulting to premises because non-performance provision breach is merely incidental to the main purpose and economic benefit to the owner. Grossly disproportionate cost of performance for small increase in value of land. 
→ relative economic benefit rule: total cost of performance (can be economic waste) vs. expected economic benefit of performance
UCC: PERFECT TENDER RULE
Perfect tender rule→ any variation in tender of performance permits other party to reject the tender outright
· Seller has a duty to tender goods that conform precisely to K and buyer has a right to reject goods that do not

· Seller has reasonable time to cure

UCC § 2-601: Buyer’s Rights on Improper Delivery: …if the goods or the tender of delivery fail in any respect to conform to the contract, the buyer may (a) reject the whole; OR (b) accept the whole; OR (c) accept any commercial unit or units and reject the rest.
UCC § 2-602: Manner and effect of Rightful Rejection: Rejection of goods must be within a reasonable time after their delivery or tender. It is ineffective unless the buyer seasonably notifies the seller.
…(a) after rejection any exercise of ownership by the buyer with respect to any commercial unit is wrongful as against the seller…[buyer] is under duty after rejection to hold them with reasonable care at the seller’s disposition for a time sufficient to permit the seller to remove them…
Ramirez v. Autosport
Facts: P purchased camper from D. P noticed defects and did not take the camper home. P continued to inquire when it would be ready. When P arrived on pickup date, he waited over an hour. P returned another time and parties couldn’t come to an agreement. P wants rescission of K.
Holding: D failed to cure in a reasonable amount of time. P permitted to rescind.
Plateq Corp. of North Haven v. Machlett Labs, Inc.
Facts: P contracted to sell specially manufactured steel tanks to D. D noticed problems and P promised to fix and deliver the next day. D indicated there was no issue with this promise. On the next day, D sent a note canceling the order with no reasoning. P wants $ because it is specially manufactured for D and cannot be resold. 
Holding: D did not properly rescind. There was no significant impairment of value to the tanks. 
Rule: Acceptance of goods occurs when buyer 1. After a reasonable opportunity to inspect goods, lets seller know that buyer will take them despite any nonconformity or 2. Fails to effectively reject the goods by notifying seller of intent to reject with particular ground for rejection if defects could be cured by seller
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THIRD PARTIES
THIRD-PARTY BENEFICIARIES
3rd party beneficiaries: those who are entitled to enforce promises made between others when promises were intended for their benefit
· No express language creating direct obligation to third party is required

· Law distinguishes between a mere incidental third-party beneficiary and an intended third-party beneficiary

§ 302  Intended and Incidental Beneficiaries: A third-party is an intended beneficiary of a promise if recognizing their right to receive the performance would fulfill the intention of the parties and either a) the promise will fulfill an obligation of the promisee to the beneficiary or b) the promisee intended to benefit the beneficiary. An incidental beneficiary is a beneficiary who is not an intended beneficiary.
Detroit Institute of Arts Founders Society v. Rose
Facts: D was supposed to store puppet with P. D died before P got the puppet. P sued D’s executor for break of K ro recover the puppet. P sued as third party beneficiary of agreement between Rose and NBC. 
Holding: P is an intended beneficiary so has a right to sue. Court grants SJ to P that they are entitled to recover.
Lawrence v. Fox
Facts: Holly loaned D $300. Holly owed P $300. D promised they would pay P directly and never did. 
Holding: Holly’s statement that he was indebted to P is sufficient to establish debtor-creditor relationship. D promising to pay for Holly is sufficient consideration and makes P a third party beneficiary to the promise. 
Seaver v. Ransom
Facts: Beman drafted wife’s will giving $1000 to P. Wife decided to leave the house to P and Beman promised he would leave the money value of the house in his will to P and never did. P suing Beman’s estate for value of the home. 
Holding: For third party to enforce K made for his benefit, there must be liability to him on part of promisee. Beman is personally liable to pay P. 
Rule: right of third party to enforce K may be upheld 
1. If there is pecuniary obligation running from promisee to beneficiary 

2. If K is made for benefit of wife, affianced wife, or child

3. In public K if municipality seeks to protect its inhabitants by covenants of their benefit

4. If, at request of a party to contract, promise runs directly to beneficiary although he does not furnish consideration

CORPORATE CODES OF CONDUCT
H.R. Moch Co. v. Renssalaer Water Co
Facts: D entered K with city to provide water for the city. P’s, a building owner, building caught fire and nearby fire hydrant did not possess adequate water to put it out. The fire spread to P’s warehouse and destroyed goods. P suing for negligence and breach of K.
Holding: Almost every city K benefits the public to a certain extent; benefit is incidental and not immediate. P is only incidental beneficiary of K and cannot recover under breach of K. Failure to furnish adequate supply of water is at most denial of a benefit, not a commission of a wrong. 
Rule: For P to prove they are third party beneficiary, must show parties to K intended for him to benefit and intended that they are answerable to him. 
§ 313 Government Contracts
1. The rules stated in this Chapter apply to contracts with a government or governmental agency except to the extent that application would contravene the policy of the law authorizing the contract or prescribing remedies for its breach.

2. In particular, a promisor who contracts with a government or governmental agency to do an act for or render a service to the public is not subject to contractual liability to a member of the public for consequential damages resulting from performance or failure to perform unless

1. the terms of the promise provide for such liability; or

2. the promisee is subject to liability to the member of the public for the damages and a direct action against the promisor is consistent with the terms of the contract and with the policy of the law authorizing the contract and prescribing remedies for its breach.

Doe v. Wal-Mart Stores, Inc.
Facts: D required its international suppliers to follow their policies. D had right to inspect overseas facilities. Group of suppliers’ employees (P) sued alleging D failed to ensure suppliers provided proper work conditions. P claims they are third party beneficiaries of K between Walmart and suppliers.
Holding: D will not be liable for human rights violations committed by company’s international suppliers, unless company undertakes duty to prevent violations. The K did not intend to make P beneficiaries. Walmart reserved the right to inspect if they wanted to. P are not Walmart employees (Walmart does not have day-to-day control over them). Walmart is not unjustly enriched merely because Walmart profited. No valid claim.
Chen v. Street Beat Sportswear, Inc.
Facts: Ps worked for D (long hours, 2 days off per year, not paid overtime). D signed an agreement with US Department of Labor agreeing to compliance program to ensure factories complied. Ps argue D breached this agreement.
Holding: K intended to benefit D’s employees, including Ps. 
