ANSWERING A PLEADING PROBLEM
1. Identify the parties (π v. Δ) and the court (code pleading or notice pleading)

2. Identify the claim/cause of action

Elements of Cause of Action
1. Duty

2. Breach of Duty

3. Causation of Harm

CODE PLEADING (CA)
Code Pleading needs factual components that align with each element of the right of action; do not need evidentiary facts
· If the facts stated are proven true (at trial), you should win

· Allegation: not evidence or proof but assertions of fact → what the person stating the facts believes to be true 

· Complaint must contain: (1) state of facts constituting a cause of action and (2) demand for relief
NOTICE PLEADING (federal)
Notice pleading (pre-Iqbal) are allegations sufficient to give opposing party notice to begin creating defense (what, when, who and the facts that suggest the action)
Rule 8(a): (1) short and plain statement of the court’s subject matter jurisdiction (2) a short and plain statement of the claim showing that the pleader is entitled to relief, (3) demand for relief sought
Exceptions to Rule 8: Rule 9(b) protects the defending party’s reputation against fraud and mistake—heightened pleading standard imposes particularity requirement
42 U.S.C. §1983: creates right of action for any individual against state officer who violates constitutional right (municipalities, too); meant to protect against discrimination
Bivens action: allows someone to file lawsuit for damage when a federal officer violates an individual’s constitutional rights
The Answer
Response due 21 days after summons or risk default judgment
· Each allegation must be admitted or denied

· “General” denial for all allegations only if for everything (including SMJ)

· Lacking knowledge about claim = negative defense

· Alleging new facts that qualify = affirmative defenses

12(b)(1) - lack of subject matter jurisdiction
12(b)(2) - lack of personal jurisdiction
12(b)(3) - improper venue
12(b)(4) & 12(b)(5) - insufficient process & service of process
12(b)(6) - failure to state a claim upon which relief can be granted 
12(b)(7) - failure to join required parties
Ashcroft v. Iqbal
***plausibility = Code Pleading
Facts: discriminated against based on race, religion, national origin. FBI 
Reasoning: Allegations are conclusory statements; looking for plausibility of allegations; created new standard of notice pleading.
Reasoning: Conclusory statement are not given the presumption of truth and the eliminated from consideration (“they knowingly did…” “the union acted according to plan…” “they failed to train police officers”). Respondents must plead factual matter that is evidentiary. Claim for relief must be plausible on its face.
PERSONAL JURISDICTION
power of a court to bind persons (people, artificial, entities, etc.) to a court’s judgment; exclusively regarding defendants b/c plaintiffs chose the court and waived their right
Proper Service of Process 
+ 
Satisfy Statutory 
+
 Due Process Grounds
Federal Rule 4(k)(1)(a)
(Traditional Basis or Minimum Contacts)
1. Traditional JDX: 1. Domicile 2. Physical presence 3. Voluntary appearance (this can also be a forum selection clause; consent) 4. Agent 

2. Statutory Requirements

· State will have tailored statute or long-arm statute

· 4(k)(1)(A): federal long arm statute; standard for federal courts borrow the state’s law in which they sit for long-arm statute and minimum contacts

· 4(k)(1)(C): Congress can pass statutes that allow federal courts to exercise personal jurisdiction; nationwide service of process, minimum contacts w/ US

· 4(k)(2): nationwide service of process: must be a foreign defendant, w/ a federal question in which there is no state in which you can get personal jurisdiction

· Due Process: broad, authorizes the maximize allowable jurisdiction permitted by the Constitution

3. Due Process = Minimum Contacts

· Purposeful / Deliberate→ identify all purposeful contacts 

· General jdx→ do purposeful contacts establish domicile?

· Arising out of or Related to:

. Arising - International Shoe, Calder, Burger King
1. Q: are the purposeful contacts the proximate cause of the claim?

i. Related - “But for +” Ciolino and “Conceptually Related” Ford
1. Q: Do the purposeful contacts make it foreseeable that a tort arising out of them would give fair warning of being sued in the state?

· Reasonable: 5 Factor Test where the burden shifts to D to rebut presumption of reasonableness

Purpose Direction of Contacts with the Forum State
· International Shoe: minimum contacts doing systematic, continuous, meaningful business in forum state

· Burger King: minimum contacts via contractual obligations to forum state

· Calder: minimum contacts of activities outside the state that affect things inside state with respect to any cause of action arising from these effects

· Direct attack: anything that happens within context of original case = 12(b)(2) and 60(b)(4) asking court to void judgment

· Collateral attack: not in original case but is available if another case is filed seeking to enforce that judgment in a different court system; when a defendant allowed a judgment to be entered, defendant waives any other possible defenses to claim and;

 
Burger King Note: Purposefully directed activities / contract at the forum state by deliberately engaging or creating continuing obligations between himself and residents of the state (purposeful availment is when you benefit from the state)
1. Deliberate, purposeful, intentional contacts: look for contacts individual has with the state and make sure they are purposeful = constitutional touchstone of 

2. Foreseeability: fair warning of being haled into court → apply minimum contacts test

3. Relatedness: is Rudzewicz breach of contract related to his contacts with the state? Does the claim arise out of contacts to the forum state?

· Plaintiff has the burden of showing purposeful direction and relatedness. Strong presumption that personal jurisdiction is reasonable and that it comports with Due Process. 

· Defendant who seeks to defeat jurisdiction must present compelling case that the presence of some other considerations would render jurisdiction unreasonable. Must show lower court findings are clearly erroneous. 

Calder Note: Effects Test now: intentional tort, aimed at forum, and brunt felt in forum
· This is wrong, but how lower courts are interpreting/operating

· Lower courts, not Calder, established the effects test

Walden (GA) v. Fiore (NV) (effects in forum state→ not sufficient)
Rule:  the necessary relationship to the forum state must arise from contacts that the defendant himself creates with the forum state. Personal jurisdiction can’t be exercised over a non-resident defendant whose sole connection to the forum state is knowledge that the defendant’s conduct has an effect on the plaintiff in that state.
World-Wide Volkswagen Corp. (NY) v. Woodson (AZ) 
Reasoning: π’s contacts with forum are insufficient
1. World-Wide and Seaway did not sell with the intent for the car to have an effect in OK (aiming is volitional and more than just an effect)

2. Foreseeability alone has never been a sufficient benchmark for personal jurisdiction under Due Process. 

3. No contacts by World-Wide and Seaway of purposeful affiliation with OK - plaintiff’s contacts do NOT determine jurisdiction

Rule: Plaintiff’s contacts alone w forum state are insufficient to exercise PJ over a non-resident.
**distinguishes from Walden because the tort “arising out of” occurred in the forum state
Bristol-Myers Squibb (NY/NJ/DE) Co. v. Superior Court 
Reasoning: No general jdx. For CA residents, there is clear personal jurisdiction. BMS has purposeful contacts with CA with the sale of Plavix. Relatedness is not satisfied in this case because identical claims are not enough: do not like the sliding scale approach that CA Supreme Court (“more wide ranging the defendant’s forum contacts, the more readily is shown a connection between the forum contacts and the claim”)  applies because they do not think it slides as much as the CA Supreme Court pushed it on relatedness
Rule: Just because other plaintiffs were prescribed, obtained, and ingested Plavis in CA and allegedly sustained the same injuries as the nonresidents does not allow the state to assert personal jurisdiction over the nonresidents’ claim. 
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—---------------Purposeful Contacts—-----------------------------------------------------------No jurisdiction—----------------------
Ford Motor Co. (DE/MI) v. Montana Eighth Judicial District Court
Reasoning: MT established PJ.  Ford’s pragmatic approach is all about car sales and so it is reasonable for the state to seek justice for their killed resident.
Rule: “Related to” does not require a causal relationship; substantive relevance (relevant to the claim) is a better definition.  The facts will tell whether it’s “related.”
Ciolino (MA) v. Keystone Shipping Co. (DE/PA)
Rule: D must have transacted business in MA. P’s claim must have arisen from D’s transaction of such business. Constitutional due process (minimum contacts): relatedness, purposeful availment, and reasonableness.
· Purposeful availment: deliberate, voluntary contacts that are economic in nature and a tort arises out of their contact → actively engaged in hiring people from the state so it is foreseeable that you will be sued for injuries happening during their working on ships

· Relatedness here is like Ford; doesn’t have to be proximate cause, but near it → doesn’t have to be in the claim’s causal chain, can be conceptually related

5 Factor Reasonableness Test: Burden of Proof shifts to the Defendant to rebut presumption of reasonableness arising out of purposeful contacts and relatedness
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General Jurisdiction: 
· Continuous, systematic, and so substantial → at home as if principal place of business is in the forum (domicile)

· No relatedness→ claim does not have to arise out of contacts

· No inquiry into relatedness or reasonableness

· Primary concern is whether the contacts are substantial enough to consider them at home

· GJ over a human being is domicile

· An agent cannot be used to establish gen jdx

Daimler A.G. v. Bauman
Facts:
· Bauman suing MBUSA (DE/NJ) in CA for war crimes in Argentina and all crimes occurred in Argentina

· Bauman claims MBUSA’s contacts with CA act as agent to Daimler→ MBUSA has no contacts with CA

· MBUSA is a subsidiary of Daimler (germany)

Reasoning: Gen jdx is not permissible in CA, due process bars this application
Rule:  Continuous activity of some sort is not enough - need to be essentially at home for there to be gen jdx.  The subsidiary in this case does not meet the threshold, and agency theory does not hold up.
VENUE
Factors: where cause of action occurred, where property is, where subject of dispute is, etc.
· No due process element, its built into the state

· Looks like PJDX but is distinct (here, geared toward parties vs. geared toward state)

· Objection must be raised at first opportunity- answering claim

1391(a): Applicability of Section
· All civil actions brought in district courts

· Proper venue can be established wo regard to whether action is local or transitory

1391(b): Venue in General
1. Judicial district in which any defendant resides, if all defendants are residents of the state in which the district is located

2. Judicial district in which a substantial part of the events or omissions giving rise to the claim occurred; substantial part of property that is the subject part of property that is the subject of the action is situated

3. No federal district court where you could satisfy b(1) or b(2)--virtually all the events giving rise to claim took place outside the US

1391(c): Residency
1. Natural person’s domicile

2. Corporation’s principal 

3. Aliens can be sued in any judicial district

1391(d): Residency of Corporations in states w multiple districts
· Defendant that is corporation subject to personal jurisdiction at time action is commenced- deemed to reside in any district in that state

Forum Selection Clauses: clauses in K that parties agree to be submitted to certain venue; any objection to venue or PJ is waived → determine if forum selection clause applies under the circumstances and if it is enforceable. There is strong presumption of reasonableness & enforceability
· Mandatory: “must be” will get transferred under 1404(a) because it is the place parties have promised

· Permissive: “may be” gives you extra venue option in addition to § 1391 (strength of transfer motion is not strong)

TRANSFER OF VENUE
1404 (a): proper venue → proper venue OR to where all parties consented; law travels
· Private Interest Factors:

1. Access to Source of Proof

2. Compulsory Process

3. Cost of Attendance for Witness

4. Other Practical Problems

· Public Interest Factors:

1. Local interest

2. Administrative Difficulties

3. Forum’s Familiarity with the Governing Law

4. Conflict of Law Problems

1406 (a): wrong venue → proper venue; law does not travel
Forum Non Conveniens: when 1404 and 1406 are not available
· Permits court to decline exercise of jdx if suit may be filed in another more convenient forum

· Party seeking it must meet heavy burden of persuasion to overcome strong presumption in favor of plaintiff’s choice→ must show 1. There is available alternate forum 2. The balance of private and public concerns implicated by the choice of forum weighs heavily in favor of dismissal

· Federal: judge made dismissal doctrine when the forum court is in a foreign nation or forum selection clause specifies forum in a state court

· State: when forum court is in a foreign nation or forum selection clause specifies forum in another state court

· Identify alternative forum→ do balance of public and private interest factors→ if they strongly lean to dismissal, can be refiled in other forum

First of Michigan Corp. (MI) v. Bramlet (TX)
Rule: most substantial acts were in FL, but 1391(b)(2) standard misapplied b/c now ANY PLACE w substantial events suffice 
Piper Aircraft Co. v. Reyno. 
Rule: Scotland is suitable alternate forum because parties are subject to PJ there and Scotland can provide remedy. Basically applying reasonableness→ would be unreasonable to have PA as forum. Even though venue is proper, contacts are purposeful, and claims arise out of contacts, there is a better venue. Don’t defer to plaintiff’s choice of forum when they have no connection to the US (not going to invite foreign plaintiffs who have no connection to the US just for litigation advantage). forum non conveniens → weighing public and private interest factors.
SUBJECT MATTER JURISDICTION
Authority of a court to hear certain types of claims. Court has duty to make sure there is SMJ in their court
· SMJ may be raised by either party at any time during direct proceedings, including while on appeal and on collateral attack, but can never be waived

· Party invoking court’s SMJ has burden of establishing constitutional and statutory basis for jdx

· Plaintiff when bringing the suit

· Defendant when removing the suit

Article III of the constitution (“arising under” jdx) - statutorily authorized by Congress
§1331: Creation Test & Essential Federal Ingredient
§1332(a)(1): Diversity 
§1367: Supplemental Jurisdiction
· Well-pleaded complaint rule: in terms of jdx, the only things that count are elements of your claim (plaintiff centric) not any predictions of what the defendant will raise

§ 1331: Creation Test 
Whether cause of action was created by federal law
1. § 1331: Essential Federal Ingredient Test (Grable Test):
2. Necessarily raised → essential & plaintiff must establish a proposition of federal law to prevail on state law claim

3. Actually disputed →

4. Substantial → must be substantial to judicial system as a whole, cannot have bearing ONLY on present case

5. Capable of resolution w/o upsetting balance between congressional and judicial

. Will it open the floodgates? Can a claim then be heard in federal courts as long as they borrow concept of suit from federal statutes? → if yes, not good!!! And is not met

§ 1332: Diversity Jurisdiction
· Complete Diversity: no plaintiff can be from the same state as any defendant
· Exceptions: divorce cases w ex’s in different states CANNOT be §1332

· Amount in Controversy: exceeds $75k
· Objective good faith → If it is shown with legal certainty that plaintiff cannot recover $75k or more then objective good faith not met

· Plaintiff may aggregate all their claims against a single defendant whether or not claims are related to meet the requirement

· Must exceed $75k for each defendant 

· Two plaintiffs cannot aggregate claims to meet AIC unless plaintiffs are jointly suing a defendant for one claim

· Attorneys fees cannot be included unless statute says otherwise or other contractual agreement

· Declaratory or Injunctive Relief:

· Plaintiff Viewpoint: benefit to the plaintiff

· Either Viewpoint (majority): whichever party has the greater value to gain/lose

· Party Invoking jdx: plaintiff in a suit initiated in federal court or defendant in a suit removed from state to federal court

· Corporations → 2 states of citizenship [state of incorporation & principal place of business (nerve center)]

· Unincorporated entities like partnership, union, charity group → citizen of every state its members are part of

· US Citizens domiciled abroad cannot be sued or sue in diversity

· Domestic relations and probate cases: federal district court will not exercise SMJ

· §1359: Collusive creation of diversity jurisdiction → cannot improperly or collusively creation SMJ through assignment or transfer

§1367: Supplemental Jurisdiction
. Power: Does the court have the power to hear it? → determined on day it’s filed

· Common nucleus of operative facts→ must be factual overlap between claims such that you would expect these claims to be filed together → promote convenience, efficiency, fairness in accordance with due process

a. §1367(b) Test

Diversity Suit under § 1332

Plaintiff [in original litigation unit bringing a claim] 

π against persons made parties under  → 14, 19, 20, 24

π joined under → 19, 24

Jdx requires: Does it violate CD, AiC, or Kroger Evasion?
b. Discretion: Do they want to exercise discretion? Discretion lasts throughout entire case. 

c. Extends statute of limitations: if court exercise discretion and case is not heard, it gives 30 days to refile in state courts

Kroger Evasion: A party brought into a case pursuant to Rule 14 is a 3rd party defendant, which is a status separate and distinct from the status of either a plaintiff or a defendant.The complete-diversity rule does not technically apply to parties brought in under Rule 14, for such a party is neither a plaintiff nor a defendant. Thus, there is no violation of the complete-diversity principle when a party impleads a non-diverse 3rd party defendant. The Kroger decision forecloses the filing of such claims only when doing so either violates the complete diversity principle - plaintiff vs. non-diverse defendant - or sanctions a joinder device that risks evasion of the complete diversity principle. 
REMOVAL JURISDICTION FROM STATE → FEDERAL COURT
§ 1441(a) - § 1331, § 1332, § 1367: can be removed if and only if could have been heard in federal court with original jurisdiction of the entire case, not just a single claim → allows a defendant(s) to remove case filed in state to federal court
· Removed to federal court that geographically embraces the same region as the state court; entire case has to be removable, not single claim

§ 1441(b) - limits scope of diversity removal → if you remove solely on diversity, forum state rule (can’t remove if a defendant is from forum state)
§ 1441(c) - fallback provision → can only use it if you cannot satisfy 1441(a) and IBJ is a federal question and joined with a factually unrelated state claim (don’t have a common nucleus of operative facts)
· Federal question stays in federal court and you sever unrelated state law claim is sent back to state court

§1441(d)-?
§ 1446 Procedure for removal: burden is on defendant to establish SMJ of federal court; all defendants have to join removal notice or consent to it, has to be filed within 30 days of being served 
§ 1447 Procedure after removal
(a)(b)  federal court has complete and full authority and orders state court to deliver anything relevant
(c) plaintiff can seek a remand for defective procedural standards within 30 days; objection to SMJ can be raised at any time
(d) if case is remanded for procedures or no SMJ, there are no appeals; can appeal a discretionary remand
SPRING SEMESTER

Rule 13 Counterclaims and Crossclaims
(a) Compulsory Counterclaim: Same Transaction Test: pleading must state counterclaim arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim; must be included in answer or else you can’t file it/barred from raising the claim
(b) Permissive Counterclaim: any claim that is not compulsory
(g) Crossclaims against a Co-Party: always permissive (can file it now or later) but must still satisfy   Same Transaction Test to bring
(h) Joining Additional Parties: When adding another party to a counterclaim or crossclaim, it must comport with either Rule 19 or Rule 20
Rule 14 Joinder of Third Parties
(a)(1) Impleader for third-party plaintiff 
(a)(2)(B) third party defendant can file counterclaims against third-party plaintiff and crossclaims against a co-party third-party defendant (any other 3rd party brought it)
(a)(2)(D) third party defendant can assert transactionally related claim against original plaintiff
(a)(3) original plaintiff can assert transactionally related claim against third-party defendant
(a)(5) Impleader for third-party defendant 
Rule 18 Joinder of Claims
Party asserting a claim, counterclaim, cross-claim, third party claim may join as independent or alternative claims as many claims it has against opposing party; do not have to be related claims and it doesn’t mean you’ll get jurisdiction, but you can bring them
Rule 19 Compulsory Joinder 
(a) Persons Required to be Joined if Feasible
(b) When Joinder is not Feasible
Rule 20 Permissive Joinder of Parties
(a)(1) Plaintiffs may join in one action as plaintiffs in asserting any right to relief arising out of same transaction, occurrence, or series of transaction + show common question of law or fact
(a)(2) Defendants (people, and property subject to admiralty) may be joined in one action as defendants if any right to relief is asserted against them arising out of same transaction, occurrence, or series of transactions + any question of law or fact will arise in the action
Rule 22 Interpleader
SMJDX - §1332 almost always, meaning CD and > $75k for total stake
· For purposes of jdx, stakeholder is ALWAYS the P - even if they become a claimant, UNLESS they become an interpleader on a counterclaim (Rule 13(h))

Venue - §1391(b)(1-3)
PJDX - Rule 4(k)(1)(a) - just the minimum contacts test
Rule 24 Intervention
(a) Intervention of Right: only timely motion, court must permit anyone to intervene if a) given a conditional right by federal statute or b) claims an interest that is subject of the action that disposing of the action may as a practical matter impair or impede the ability to protects its interest and interest is not adequately represented
(b)Permissive Intervention: on timely motion, the court may permit anyone to intervene who:
(a)  is given a conditional right to intervene by a federal statute; or
(b)  has a claim or defense that shares with the main action a common question of law or fact.
Rule 50 Judgment as a Matter of Law
Rule 55 Default Judgments
Rule 56 Motion for Summary Judgment or Partial Summary Judgment
Rule 59 New Trial; Altering or Amending a Judgment
Rule 60 Relief from a Judgment or Order
(b)(1) - set aside default judgment after entered w/i one year

JOINDER OF CLAIMS & PARTIES
1367(b) Test 
1. Is it a diversity suit? Applies to § 1332 only

2. Plaintiff is bringing a claim against 

P bringing a claim against a party brought in under Rules 14, 19, 20, or 24
OR
P joined under Rules 19 or 24
If answer to these are both no, then you can exercise Supp. JDX
If one/both are yes, then look at #4 to see if any are violated.  If violated, no Supp JDX. If not violated, then you can exercise Supp. JDX. 
0. Then, does it violate CD, AiC, or Kroger Evasion?


       
*Judge-made doctrine from Mattel, if nondiverse and non indispensable party intervenes under Rule 24, prohibition of § 1367(b) does not apply*
Contamination theory: if complete diversity is not satisfied in original claim, the non-diverse party should be dropped from case or entire case does not have IBJ to begin with
Rule 18(a) (Joinder of Claims): A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party.
· Once a Plaintiff files their claim against a Defendant, either party may file a response (related or unrelated claims)

· This applies to ALL parties (any party to the claim)

· 4 types:

· Claim - asserted by the P

· Counterclaim - asserted by anyone w a responsive claim (anyone against whom a claim has been filed)

· Crossclaim - asserted P-P, D-D, or 3d. Party - 3d. Party

· 3d. Party claim - typically for indemnity

Rule 13 (Counterclaim and Crossclaim): permit a defendant to assert as a counterclaim any claim the defendant may have against the plaintiff
· 13(a): Compulsory Counterclaims: one that must be asserted at the time of service if the claim: (A) arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim (logical relation test); and (B) does not require adding another party over whom the court cannot acquire jurisdiction.


Same Transaction Test/Logical Relation Test: factual and legal overlap 
· A counterclaim that satisfies Same Transaction Test will automatically satisfy the “same-case-or- controversy” (or “common-nucleus-of-fact”) standard established in supplemental jurisdiction § 1367(a).

· 13(b): Permissive Counterclaims: one that may but need not be asserted / is not compulsory
· Majority: permissive counterclaims that are not transactionally related to an opposing party’s claim, a majority of courts treat the standards of Rule 13(a)(1)(A) and § 1367(a) as synonymous and thereby preclude the application of supplemental jurisdiction to those claims. A permissive counterclaim may be filed only if it rests on an independent basis of jurisdiction

· Minority (emerging rule, CA): treat the standards of § 1367(a) as slightly more generous than the standards under Rule 13(a)(1)(A). Thus, for these courts, a counterclaim might fail to satisfy the standards of Rule 13(a)(1)(A) but nonetheless satisfy the standards of § 1367(a).

· 13(g): Crossclaim against a Coparty: A pleading may state as a crossclaim any claim by one party against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action or if the claim relates to any property that is the subject matter of the original action. The crossclaim may include a claim that the coparty is or may be liable to the crossclaimant for all or part of a claim asserted in the action against the crossclaimant.
**crossclaims are always permissive NEVER compulsory & must satisfy same transaction test**
· 13(h): Joining Additional Parties: Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim. Permits a defendant who has filed a counterclaim or a crossclaim against an existing party to join a new party to that claim. If 13(h) brought under Rule 20, it automatically satisfies 1367(a) because claim arose out of same transaction or occurrence and shared a common question of law or fact. 

Rule 20 (Permissive Joinder of Parties): Permits joinder of parties when the separate claims of or against those parties arise out of the same series of transactions or occurrence AND the claims asserted by or against the joined parties share at least one common question of law or fact 
Schoot 

v. 
U.S 

Counterclaim 13(a)(b) 

       13(h) w/ Rule 20

Vorbau
Exxon Mobil Corp. v. Allapattah Services, Inc.
Facts: 10k Exxon dealers sue Exxon Corp under § 1332 for overcharging for fuel. Maria and family sue Starkist for tuna can injury under § 1332 but family does not meet AIC. 
Reasoning: 
Rule: 1367(b) Test
Rule 14 (When a Defending Party May Bring in a Third Party): - only for impleader/indemnity
· 14(a)(1): permits impleader, or indemnity claim, by a defending party against a nonparty not yet in the suit - third-party defendant → asserting that the absent party is or may be liable for all or part of any judgment entered against the defendant

· 14(a)(2)(B): permits counterclaims by the third-party defendant against the third-party plaintiff and crossclaims by the third-party defendant against a co-party third-party defendant

· 14(a)(2)(D): allows the third-party defendant to assert a transactionally related claim against the original plaintiff

· 14(a)(3): allows the original plaintiff to file transactionally related claims against the third-party defendant

· 14(a)(5): allows for impleader of third-party defendant to bring in another third-party
· 14(b): When a claim is asserted against a plaintiff, the plaintiff may bring in a third party if this rule would allow a defendant to do so.

Walkill 5 Associates II v. Tectonic Engineering, P.C. 
Reasoning: Rule 14 cannot be used for D to file a third party complaint against Poppe because D says if they are found liable, it is actually Poppe that is liable. Court says this is a defense and not a proper basis for third party liability under 14. “It’s someone else’s fault” is not a claim. Tectonic's theory of recovery is not supported by any allegation that Poppe stands in a joint tortfeasor relationship to Tectonic, or that there is any relationship of contribution or indemnity, which would trigger secondary liability. Could have brought Poppe in through Rule 20 or 18 instead.
Rule 24 (Intervention) - stranger may intervene if interest harmed in proceeding w/o them
· Must be filed in a timely manner

· 24(a): Intervention of Right: On timely motion, the court must permit anyone to intervene who:

· (1) is given an unconditional right to intervene by a federal statute; or

· (2) claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant's ability to protect its interest, unless existing parties adequately represent that interest.

Four criteria for intervention as a matter of right:
1. Applicant's motion must be timely (when party becomes aware interest is no longer protected)

2. The party has a recognized interest in seeking intervention

3. That interest might be impaired by the disposition of the litigation 

4. The applicant's interest is not adequately represented

· 24(b): Permissive Intervention. On timely motion, the court may permit anyone to intervene who:

· (A) is given a conditional right to intervene by a federal statute; or

· (B) has a claim or defense that shares with the main action a common question of law or fact.

· 24(c): have to include a pleading w/ the intervention, either answer (D), motion to dismiss (D), or complaint (P)

Indispensability - term that comes from Rule 19 → whether courts can exercise supplemental jurisdiction over a proposed Rule 24(a)(2) intervention by a nondiverse party, asking whether the party was absolutely required to have been joined as an original party, and if, so, whether the court would have had jurisdiction over the case had that party been so joined. 
· Motion 12(b)(7) - failure to join required party

· Absence would hurt the P, D, or absent party (AP)

· If determined that they are a required but that joinder would violate diversity, PJDX, etc. (can’t be joined), then considered an indispensable party

· Indispensable party - should be joined, can’t be joined, and without whom cannot proceed

· Automatic dismissal 

Mattel, Inc. v. Bryant:
Facts: Mattel (DE/CA) sued a former employee Bryant (MI) in a California state court. The suit was comprised of tort and breach of contract claims relating to Bryant’s creation of the “Bratz” line of dolls. Bryant removed the case to federal court on the basis of diversity. MGA Entertainment (CA) intervened as a defendant pursuant to Rule 24 to protect Bratz dolls.  Mattel moved to remand the case to state court on the ground that MGA was not diverse and was indispensable to the litigation, because its non-inclusion would subject its interests to a risk of prejudice. MGA and Bryant argued in opposition that MGA was not indispensable, because Mattel could obtain complete relief without MGA’s presence.
Reasoning: The district court properly retained jurisdiction over Mattel’s lawsuit. The court appropriately concluded that MGA was not indispensable.
Reasoning: Intervention by a non-diverse, indispensable party destroys jurisdiction under § 1332, but intervention by a non-diverse, non-indispensable party does not.  § 1367(b)’s bar to jurisdiction applies only to claims that are “inconsistent with the jurisdictional requirements of section 1332. § 1332 allows the exercise of jurisdiction over non-diverse defendant-intervenors that are not indispensable. Consequently, the prohibition of § 1367(b) does not apply.
Interpleader - 2 or more persons each claim that they are entitled to a stake
· Stakeholder can bring an action against all claimants forcing them to litigate, stakeholder usually not a claimant

· Stake - anything tangible or intangible that is property

· Spares multiple lawsuits

· Only applies when multiple claims involving single obligation

· Adverse claimants if each claims entire ownership, or if total claims exceed value of the stake

· 2 ways for interpleader in federal court: statutory and rule

Statutory Interpleader - §1335 (SMJDX), §1397 (Venue), §2361 (PJDX/Injunctions)
· §1335 - minimal diversity requirement → satisfied if stakeholder/stake different from claimants for rule, but statutory: one claimant must be diverse from other

· AiC: $500 (not exceeding, but inclusive)

· §1397 - only applies if invoking §1335 → any judicial district in which any claimant resides

· §2361 - allows exercise of PJDX over any claimant who resides in US or has minimal contacts

· Applies Rule 4(k)(1)(c) - PJDX if statute allows it, which is §2361

· If any other proceeding in any other state, power to enjoin/stop that proceeding

Rule 22 - Rule Interpleader
· SMJDX - §1332 almost always, meaning CD and > $75k for total stake

· For purposes of jdx, stakeholder is ALWAYS the P - even if they become a claimant, UNLESS they become an interpleader on a counter claim (Rule 13(h))

· Venue - §1391(b)(1-3)

· PJDX - Rule 4(k)(1)(a) - just the minimum contacts test

	
	Statutory §1335
	Rule 22

	Subject Matter Jurisdiction
	Minimum diversity
+
$500
	Complete Diversity
+
$75K

	Venue
	District where any claimant resides
	General Venue
(§1391(b))

	Personal Jurisdiction
	Nationwide service
	Minimum contacts
(DP/Long-Arm Statutes/Rule 4k)

	Stake
	Must deposit stake/bond
	Optional

	Injunction
	Power to enjoin
	Power to Enjoin


Geler v. National Westminster Bank USA
Reasoning: This case cannot proceed as a statutory interpleader action because of a lack of diversity of citizenship among the claimants. Court has jurisdiction if the action is treated as an interpleader under Rule 22. Since Bank is diverse in citizenship from all the defendants, and the amount in controversy exceeds $50,000, the court has subject-matter jurisdiction under diversity. 
Rule 19 (Required Joinder of Parties/Compulsory Joinder, as opposed to Rule 20 Permissive Joinder)
· Triggered by D’s 12(b)(7) motion to dismiss for failure to join a required party

· Then have to decide should they, can they, and if should, but can’t, can they proceed w/o them?

· Rule 19(a) deals with first 2, 19(b) deals with last (proceeding w/o)

· 19(a) Persons Required to be Joined if Feasible

1. complete relief unable to be granted among existing parties w/o them

2. is interest harmed if not allowed in?

· Not bound by the judgment, but as a practical matter

0. does absence leave existing parties exposed to multiple liability (double obligation) or inconsistent obligations?

· If we say yes to one of these, and joinder is feasible, must be brought in 

· §1391(b)(1) is the only time they will be able to raise venue objection for feasibility

· Have to maintain SMJDX, PJDX, and Venue

· 19(b) When Joinder is not Feasible

· If a party who is required to be joined but cannot be joined, the court must use factors to determine whether to proceed without them or dismiss the case. If a party cannot be joined and the case cannot proceed without them, they are indispensable. 

· 4 factors for feasibility:

1. Judgment rendered in absence might prejudice AP/existing parties

2. Extent to which any prejudice could be lessened/avoid by  protective provisions, shaping relief

3. Adequacy of judgment rendered in absence

4. P have adequate remedy if action were dismissed

Temple v. Synthes Corp.
Facts: Temple had surgery during which doctor implanted a plate and screw in his spine, which broke off inside back.  Device manufactured by Synthes. Temple filed suit against Synthes in federal district court and against hospital/doctor in Louisiana state court. Synthes moved to dismiss Temple’s federal claim, arguing that Temple failed to join doctor/hospital as necessary parties pursuant to Rule 19. The federal court, citing judicial economy, ordered Temple to join the doctor and hospital within 20 days. When Temple failed to do so, the court dismissed the suit. Temple appealed, but the court of appeals affirmed. 
Reasoning: The dismissal at trial court level was incorrect. It is not necessary for all joint tortfeasors to be named as defendants in a single lawsuit. Joint tortfeasors are not necessary and indispensable parties but merely permissive parties. The standard of Rule 19 is much higher. 
Maldonado-Vinas v. National Western Life Insurance Co.
Facts: Carlos bought 2 annuities from National Western. First named Carlos’ brother, Francisco, as beneficiary. Second named Francisco as owner and beneficiary. Carlos died. National Western paid Francisco claims for both annuities. Carlos’s widow sues National Western, alleging that both annuities were null and void and seeking repayment of Carlos’ purchase price. National Western filed a 12(b)(7) motion to dismiss, arguing that Francisco was a required party to the suit and that joining Francisco is unfeasible. Trial court ruled that Francisco was not a required party because D failed to show Rule 19(a) was met.
Reasoning: A person is a required party (1) if without that person the court cannot accord relief among existing parties, (2) if proceeding without the person may impair the person’s rights, or (3) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest. Francisco is a required party because the trial court incorrectly rules that double obligations were not present - if one court said void but other said not, D would have to pay out twice.
Provident Tradesmens Bank & Trust Co. v. Patterson 
Facts: Cionci, driving car owned by Dutcher – along with Harris and Lynch – gets into car accident. Cionci, Lynch, and other driver killed; Harris is severely injured. Three tort suits brought amongst the parties. Dutcher has insurance policy with Lumbermans, who claim they don’t have to pay out because Cionci wasn’t driving with Dutcher’s permission. Lynch and others brought suit against Lumbermans and estate of Cionci, to rule that Cionci had Dutcher’s permission to use the policy, and was thus covered by the Lumbermans policy. District Court found that Cionci had permission to use the car, Court of Appeals reverses, saying that Dutcher had to be joined in order for case to be heard.
Reasoning: 

Complete Relief: don’t need Dutcher to get complete relief with declaratory judgment between parties

Dutcher was always going to be responsible for total liability - anything over insurance cap

No prejudice to him if policy is triggered or finding / judgment is not binding on him

Harm to exiting party: no chance of double or multiple liability
ERIE DOCTRINE
The Erie Doctrine states that the federal courts, when confronted with the issue of whether to apply federal or state law in a lawsuit, must apply state law on issues of substantive law.
Substantive law: pertains to everyday, out of court activities: how should you act?
Procedural law: the manner or means through which the substantive law is enforced, within the context of litigation 
· Almost always will a federal court – in diversity – apply state substantive law, and federal procedural law 

Approach to Erie issues:
Red Flag = potential conflict between federal procedural law and some type of state law
1. Identify the issue 

2. Is the federal standard sufficiently broad to control resolution of the issue?

3. Do I apply federal rule or state rule? Is the federal rule valid? If it is, you have to apply it (regardless of state law). Valid federal law always trumps contrary state law 
Track 1: Federal Statutes 28 U.S.C. 
1. Is the statute rationally classifiable as procedural? Look - how does it operate in the federal system?

Congress has the granted power to create rules of procedure for federal courts. Could any rational member of Congress conclude this is procedural. Never ask if it is substantive. Arguably procedural is really easy to satisfy: how does statute operate in federal system?
Track 2: Formal Federal Rules of Civil Procedure
1. Is the rule rationally classifiable as procedural? 

2. Does the rule abridge, enlarge, or modify a substantive right? [elements, statute of limitations, or remedies of a claim] → if YES, not valid

Congress delegated to the Supreme Court a broad authority to prescribe rules of practice and procedure through the Rules Enabling Act.
Track 3: Judge-Made Procedural Law 
1. Inherent judicial authority to make law must be at the very least rationally-classifiable-as-procedural?

2. Is the outcome determined at the forum shopping stage? In other words, does one particular forum give you a substantive advantage? → If YES, not valid

Examples: forum non coveniens, claim and issue preclusion
Stewart Organization, Inc. v. Ricoh Corp. (TRACK 1) 
Reasoning: 
1. Conflict is between § 1404 and Alabama state law → Track 1
2. Statute is sufficiently broad to control resolution of issue.
3. Federal rule is valid
§ 1404 is arguably procedural: it is designed to find the best forum for a suit and venue is part of the process of deciding the case → apply federal rule 
Hanna v. Plumer (TRACK 2)
Reasoning: 
1. Conflict between 4(d)(1) and MA service of process
2. Sufficiently broad to cover issue of when service of process is proper.
3. Valid federal law
1. 4(d)(1) is arguably procedural because it provides the other party notice of action pending
2. Does not change elements of underlying claim, does not involve statute of limitations, does not modify remedies. 
Guaranty Trust Co. v. York (TRACK 3)
Reasoning: 
1. Issue between the NY statute of limitations and the equitable doctrine of latches
2. Doctrine of latches is sufficiently broad 
3. Presumed valid
1. Doctrine of latches is arguably procedural because it tells you how long you can file a claim for 
2. Doctrine of latches was outcome determinative at the forum-shopping stage. Had York filed in NY state court, SoL would have barred claim but federal would have allowed.
Hanna v. Plumber [Part II] (Track 3 Dicta)
Reasoning: Because of diversity cases, you have multiple forums. Federal alternate provides non-bias forum for adjudicating case. Forum-shopping is not inherently bad in general but if there is a substantive advantage in going to federal court. 
2 Aims of Erie Rule:
· Discourage forum-shopping that leads to avoidance of equitable administration of the laws. If the substantive advantage violates reserved powers doctrine 
· If federal court lets you in door when state court will not, they are creating a state right of action
At the forum shopping stage:
· if procedural rules are easier, that’s ok! procedural advantages are fine
· If substantive difference, that is not ok! You have not even entered court and there already exists a substantive advantage. 
Gasperini v. Center for Humanities (TRACK 3)
Reasoning: 
1. Conflict between NY § 5501(c) standard that damage award cannot deviate materially and federal courts applying shock the conscience standard. Whether jury verdict is excessive?
2. The shocks the conscience standard was designed to determine whether verdict is excessive
3. Presume valid
1. Shocks the conscience standard is rationally classifiable as procedural: provides a device for checking jury for fairness 
2. Shocks the conscience standard allows greater jury verdicts. At forum shopping stage, you can determine you would get to keep a higher verdict in federal court. This is a significant change in remedies that could violate outcome determinative test.
SUMMARY JUDGMENT
Typically post discovery, pre-trial motion that tests opposing party’s allegations for evidentiary sufficiency 
Survive motions 12(b)(1-7) → discovery → summary judgment or trial or settlement
Rule 56: Motion for Summary Judgment or Partial Summary Judgment
56(a) - each party can move for SJ, must identify claim or defense
56(b) - time limit of 30 days after close of discovery
56(c) - procedures to be followed (cite to record, evidence, etc.
56(d) - situation where filed before opposing party had sufficient opportunity to gather facts
1. Can defer or deny the motion
2. Can give more time
3. Can issue another order
56(f) - court can grant judgment 
Burden of Persuasion: Identifies the party that has the responsibility of proving allegations or affirmative defenses
Standard of Proof: 
Civil litigation: preponderance of evidence, sometimes clear and convincing evidence
Criminal litigation: beyond a reasonable doubt
Burden of Production: 
· Moving party: materials that would require that a jury to rule in their favor if not refuted
· Offer evidence negating an element of opposing party’s claim or defense

· Show that the opposing party has insufficient evidence to prove one element of her claim or defense

· Non-moving party: provide materials that the court agrees there is a dispute as to a material fact
Approaching Summary Judgment motion:
1. Identify the moving party
2. What is the issue on which MP seeks SJ
3. Did MP meet its burden of production (did MP provide materials that would require juror to rule in their favor if materials not refuted)
4. Did N-MP meet burden of production (did they provide materials that refute MP material and show genuine issue of material fact)
Anderson v. Liberty Lobby
Facts: Liberty Lobby (P) suing for libel (accused of being Nazis). Anderson (D) filed Rule 56 SJ and is the moving party without burden of persuasion at trial. He challenged element of malice required in a libel claim. P has the burden of persuasion and is the non-moving party. D has the burden of production→ materials presented, if not refuted, jury would rule in your favor.
Reasoning: Instead of preponderance of the evidence standard, court requires clear and convincing evidence for a libel case of a public figure set forth in New York Times. In ruling on a motion for summary judgment, the judge must view the evidence presented through the prism of the substantive evidentiary burden - here, clear and convincing. Anderson met burden of production that if not refuted by Liberty Lobby, jury would have to rule in favor. Liberty Lobby did not meet burden of production according to clear and convincing. 
Celotex Corp v. Catrett
Facts: Catrett suing Celotex with tort claim that her husband died because of exposure to asbestos. Celotex files Rule 56 and is the MP without burden of persuasion. Celotex can meet burden of production by showing Catrett has no evidence. Burden of production then shifts to N-MP and Catrett produced documents that he had been exposed or strongly suggesting he was exposed via witnesses. Court allows witnesses to come into trial. 
Reasoning: Catrett met burden of production. SJ cannot be granted because genuine dispute as to material fact. 
DEFAULT JUDGMENT
Rule 55 - Default Judgments
. Default → failure to respond in a timely manner with pleading or proper motion = status 
a. Default Judgment → actual judicial decision that changes “default” to “default judgment”
Can take to any state b/c they’re binding and thus, enforceable
Default Judgment = Summary Judgment = decision after trial
      (c) If D hears about default before judgment, can move to have it set aside for good cause shown
Rule 60(b)(1) - set aside default judgment after entered w/i one year
1. Length of delay
2. Prejudice to P
3. Intentional v. negligent default
4. D has meritorious defense
Step 1: Entry of default on court’s docket
· P alerts clerk of the default, clerk enters it into docket
· Presumption of proper service and D does not respond
· Prior to judgment, D can seek to have default set aside for good cause shown (Rule 55(c))
· Any reasonable reason is sufficient
· Once court files the entry, the only thing D can do it “set aside”
· Once entry is “set aside,” D can answer P normally
Step 2: Entry of Default Judgment
· Default filing does not really help P b/c they need the judgment to be enforceable
1. Clerk: must enter Default Judgment when the amount is certain
2. Court: enters everything else and it’s up to the court’s discretion
· Judge will check the claim and may ask for evidence, but the process is not adversarial
· Will assess the damages b/c the sum is uncertain
· D cannot challenge liability and the only person dealing w/ the court is the P
· If D appears in the case, they are required a 7-day notice and may only participate in determining damages
Step 3: 
1. P can use the judgment
2. D can seek to have Default Judgment “set aside” (Rule 60)
Reasonable Time & No Less than 1 Year:
1. Excusable neglect
2. Newly discovered evidence found w/ reasonable diligence (court’s discretion)
3. Fraud on the court
No time limit as long as reasonable & does not harm P
0. Judgment was void
1. Willful/intentional avoidance
2. Mistake, surprise, inadvertence
Rogers v. Hartford
Facts: The Plan (D) served by certified mail (P relied on Mississippi state law which permits this for a party outside of the state). Hartford (D) waives service of process and not technically served. Neither Ds respond in timely manner and clerk enters DJ. Ds file to set it aside under Rule 60. 
Reasoning: 
Hartford→ DJ not set aside
· Waived service of process and argue they didn’t get 7-day notice to participate in DJ hearing
· Court says filing waiver doesn’t show intent to defend
· Appearance would show intent to defend (verbal action could be enough)
· Argue they denied the claim before it was filed
· Appearance is only in response to a claim→ denying a claim before filing is not enough
· Argue excusable neglect→ Airborne Express failed to deliver
· Court says not sufficient because they knew it was coming, had no system in place to avoid this, and never went looking for it 
The Plan→ DJ not set aside
· Argue that they had an agent in Mississippi so certified mail doesn’t work
· Court applies Mississippi Law→ what would Mississippi Supreme Court do
· Cases suggest certified mail would be sufficient even with agent in state
· Argue improper venue
· Venue waived when defaulting to appear
· Argue excusable neglect (we confused it with an internal doc)
· Court says you should have better system in place so it is not excusable
Rule 41 - Dismissals
1. Voluntary dismissal: after a suit has been filed, a plaintiff may decide that it should be dismissed, with out without prejudice to its being filed again 
2. Dismissal for failure to prosecute: ​​if the plaintiff fails to prosecute in a timely manner (6 factors, page 784)
3. Dismissal for judicial sanctions: ​​failure to comply with the federal rules or with a court order, i.e. misbehaving (4 factors, page 787)
Can dismiss anytime before answer or motion for SJ - assumed to be w/o prejudice
· If they have answered, can dismiss w/ court’s approval or w/o if all parties agree
Rule 50 - Judgment as a Matter of Law
the court may enter a judgment as a matter of law on that claim or defense if the parties agree on the material facts or if that party with the burden of proof on a particular claim or defense has insufficient evidence to support her material allegations
Standard = “no reasonable jury could rule against” 
Timing = Filed during / after trial 
Evidence = challenge actual evidence
· Motion for a nonsuit: made at the close of the plaintiff's case and before the defendant has presented any evidence - plaintiff has introduced insufficient evidence to support her claim (filed by D, after P’s case)
· Directed verdict: if the motion is made at the close of all of the evidence - evidence taken as a whole, including any evidence of affirmative defenses, supports only one outcome (filed by either, after D’s case)
· Judgment notwithstanding the verdict (JNOV): if the motion is made after the verdict (filed by either, post-verdict); if you don’t raise motion during trial, you cannot renew motion with JNOV
Rule 59 - New Trial; Altering or Amending a Judgment
Granted when court is convinced that jury has reached a seriously erroneous result or that verdict is a miscarriage of justice
Honaker v. Smith
Facts: The claims: 1. §1983 (set fire and failing to extinguish) 2. & 3. Conspiracy 4. IIED. P doesn’t appeal dismissal of 2&3. D files for directed verdict on counts 1 & 4 → DC granted motion for 4 and send 1 to jury, later granting JNOV for 1. 1983 claim requires that individual acted under color of state law and DC said there is no evidence that this was part of D exercising official duties.
Reasoning: Court affirms JNOV for 1 because D did not act within official capacity (no evidence of it) for starting fire and plenty of evidence that firefighters did their best to extinguish fire. For count 4, must apply Illinois state law (3 elements of IIED claim). It is extreme and outrageous to set a fire to a house. Jury might conclude this would cause emotional distress if mayor did burn down the house. Not enough evidence of severity of distress but jury could find that he suffered severe emotional distress. Even if IIED claim persists, they must prove D set fire. Cannot dismiss IIED claim, remanded for further proceedings. 
Tesser v. Board of Education
Facts: P wants to be principal and claims religious discrimination when she didn’t get the job. Files Rule 50 Motion for Judgment as a Matter of Law (P argues overwhelming circumstantial evidence to support claim of religious discrimination) and Rule 59 Motion for a New Trial.
Reasoning: 
Rule 50 (not granted):
· Party seeking to vacate jury verdict and enter judgment as a matter of law carries heavy burden
· Only appropriate when 
· There is such a complete absence of evidence supporting the verdict that jury’s findings could only have been a result of sheer surmise and conjecture OR
· There is such an overwhelming amount of evidence in favor of movant that reasonable and fair minded persons could not arrive at a verdict against it
· Could reasonable jury conclude P failed to prove by a preponderance of the evidence that D’s employment-related actions were motivated by illegal discrimination or retaliation?
· The evidence is not so overwhelmingly in favor of movant
Rule 59 (not granted):
· Granted when court is convinced that jury has reached a seriously erroneous result or that verdict is a miscarriage of justice
· Allows trial judge to weigh the evidence himself and need not view in light most favorable to verdict winner
· Sufficiency of evidence→ jury’s verdict for D supported
· Can’t set aside jury verdict on basis of witness credibility when resolution of issue depended on jurors’ assessment of those witness testimonies
· Adequacy of jury deliberations→ inadequate argument
· Jury not required to deliberate for set amount of time
· Trial errors
· all errors were harmless
· Jury did not reach seriously erroneous result and not miscarriage of justice
CLAIM & ISSUE PRECLUSION
Claim Preclusion
	Federal/Major
	
	California

	Same Transaction Test
	Same Claim
	Primary Right

	Finality: trial court’s judgment
	Final, Valid, On the Merits
	Finality: appellate process ended / appellate window closed

	
	Same Parties
(Same parties + Taylor)
No virtual representation
	


Same Claim
· Whichever case goes to judgment first is the one that controls
· If first case that goes to judgment is CA state court, then CA rule (primary rights) controls law of preclusion
· Federal/majority→ same transaction test
· Rights of action arise out of same operative set of facts
· Does it make sense for claims to be brought together; would parties expect them to be brought together
· CA/minority→ primary rights
· Facts create cause of action and can’t bring claim with cause of action to relieve the same right
· Cause of action vindicate a certain right (personal injury, injuries to property, interest in your reputation of personality, contract rights)
Porn (hehe) v. National Grange (same transaction test)
Facts: 
First Action- Porn was in an automobile accident when Willoughby sped through stop sign w/ damages that exceeded her $20k policy. National Grange refused to pay, even though Porn won $255,314.40 against Willoughby. 
Second Action- Sued National Grange for bad-faith arising out of the insurance policy. The issue is whether the causes of action asserted in the first and second suits are sufficiently identical.
Reasoning: Porn is barred from bringing the second suit b/c of claim preclusion, it is the same claim, FVOM, and the same parties.
· Finality: trial court definitely ruled on it - all that is left to do is assess costs or execute the judgment
· Federal/majority→ trial court went to judgment
· CA/minority -> appellate process ended / appellate window closed 
Federated Department Stores, Inc v. Moitie
Facts: US brought antitrust action against FDS. Moitie is independent P with same claim (complaint tracked almost identical to allegations made by US). Moitie and other Ps dismissed→ 5 appealed, Moitie and Brown refiled in state court with similar allegations as fed claims. D had it removed to USDC and court dismissed because very near identical to previous case. Those Ps that appealed were successful. 
Reasoning: Moitie and Brown made calculated choice to forgo appeal. No injustice or contrary to public policy for claim preclusion to apply.
Note: Equitable exception to claim preclusion → federal courts do not recognize, state courts might (CA does)
Validity: 
Invalid → absence of personal jurisdiction, subject matter jurisdiction, proper notice
Default judgment is not valid if defendant was not properly served or court didn’t have personal jurisdiction
On the Merits:
· Every final judgment in favor of a plaintiff is on the merits, including defaults, summary judgment, and directed judgment
· Defense judgments that will NOT have claim-preclusive effects:
· When judgment is one of dismissal for lack of PJ, improper venue, or for nonjoinder or misjoinder of parties
· When the plaintiff agrees / elects to nonsuit without prejudice or the court directs that the plaintiff be nonsuited
· When the statute or rule of a court the judgment does not operate as a bar to another action on the same claim
Taylor v. Sturgell
#1) Herrick v. FAA
#2) Taylor v. Sturgell
Facts: Herrick and Taylor both want the airplane schematics, but under the Freedom of Information Act, their requests were denied. 
Reasoning: Virtual Representation is not a recognized category under the exceptions.
Virtual representation doctrine: whenever the relationship between a party and a non-party is close enough to bring the second litigant within the judgment to be “virtually represented”
→ state courts are free to pursue virtual representation, Supreme Court (federal courts) have rejected it. CA courts have neither embraced nor rejected it
Same Parties: same parties or those should be treated as the same parties
Exceptions to the general rule against precluding nonparties:
1. Contract / form of voluntary waiver
2. Pre-existing substantive legal relationships / privity
3. True representative suit: class action, suits brought by trustees, guardians, fiduciaries
4. Control: if nonparty assumed control over litigation
5. Agency: if nonparty is an agent
6. Statutory Exceptions; bankrupt, probate -> need absolute finality
Issue Preclusion
	Federal/Major
	
	California

	Multi-Factor Approach: 
Factual and legal overlap
Fairness and efficiency 
What context did they arise?
Relevant policy concerns
	Same Issue
	Issues have to be identical

	Same
	Actually litigated:  
Formally raised
Contested
Submitted to the court
	Same

	Same
	Decided and necessary to a final and valid judgment
	Same

	Same
	Same Parties
	Same

	R2J
	Alternative Holdings: 2 grounds of decisions, either of which would be sufficient of supporting the judgment on its own → neither alternative finding is binding unless affirmed (incentivizes appeal)
	Likely R2J


· Mutuality: person who may benefit from a judgment only if that person is bound by that judgment => claim preclusion
· Non-mutuality: issue preclusion allows person not bound by judgment to assert issue preclusion as a defense or offense as long as they are asserting against a party was in the prior litigation
Lumpkin v. Jordan
Facts: Lumpkin made anti-gay comments, which resulted in his removal from the Commission. 
#1- Lumpkin sues Jordan in federal court and SumJud was granted for Jordan for the federal claim.
#2- Lumkin refiles FEHA claim in state court. Religious discrimination issue was dismissed on issue preclusion. But claim preclusion does not apply b/c it was not On the Merits → dismissed w/o prejudice
Reasoning: Court decided issue in first case that Lumpkin was removed for a secular purpose. That is same issue, actually litigated, decided and necessary to final judgment, and same parties. 
Cunningham v. Outten
Facts: auto accident- Cunningham was struck by Outten; D charged by Commonwealth w/ inattentive driving. Cunningham moves for summary judgment offensively arguing issue preclusion that negligence should be found based on guilty charging of inattentive driving. 
Reasoning: Inattentive driving is not the same as negligence b/c there are different elements needed for negligence = NOT same issue. Commonwealth and Cunningham are different parties. “Non-mutual offensive estoppel”
Samara v. Matar
Facts:
#1- Samara sued Nahigian. SumJud granted for Nahigian based on SoL and causation. Samara appealed and Samara concedes SoL had expired. Court of Appeals declined to answer causation issue. 
#2- Samara sued Matar attempting to use issue preclusion on causation. SumJud granted for Matar based on issue preclusion for causation. Samara appealed and causation was reversed.
Reasoning: Appellate courts are essential part of due process/fairness/efficiency. If Appellate court does not answer causation, it is unfair to bind her to it. 
Bernhard v. Bank of America
Facts:
Defensive non-mutual estoppel. Sather – older woman in poor health – authorizes Cook to make withdrawals from her account at bank. Cook opens new bank account in Sather’s name; transfers funds from old account to new one, and withdraws all the money. After Sather dies, beneficiaries of her estate file objections to administration of will. Probate court rules that Sather had gifted the money to Cook; beneficiaries sue the Bank to recover funds. Trial court rules in favor of the Bank because Cook’s ownership of funds had already been established, and beneficiaries’ claim was precluded as res judicata. Beneficiaries appeal.
Holding:
Historically, courts required mutuality for res judicata to apply (only those parties who were bound by a previous action could assert res judicata in a later action). Now agreed no need for this. Now only requires: 1) identical issue, 2) final judgment on the merits, and 3)  the party against whom res judicata is asserted was a party or in privity with a party to the previous action. Because all of these requirements are met, the beneficiaries’ claim is precluded.
Parklane Hosiery Co. v. Shore
Facts:
Offensive non-mutual estoppel. Shore brought stockholder’s class action against Parklane, accusing them of violating SEC laws. Because case went to trial, SEC also sued Parklane with similar allegations. Trial finds declaratory judgment in favor of SEC. Appellate court affirms; Shore moves for partial summary judgment against Parklane asserting that Parklane was collaterally estopped from re-litigating the issue. 
Holding:
Appellate court affirmed. Despite potential unfairness to defendant, trial courts should be granted broad discretion to determine when offensive collateral estoppel should be applied. Therefore, where plaintiff could easily have joined in the earlier action or application of offensive estoppel would be unfair to the defendant, a trial judge should not allow the use of offensive collateral estoppel.

Parklane had full incentive to actually litigate issue against SEC
Shore could not intervene (interest adequately represented by SEC and when government is a party, intervention is unlikely) and they had filed claim first (not waiting-and-seeing)
