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Outline

1. Criminal law codes are codified in 2 parts

a. General Part: general principles, rules, definitions.

b. Specific Part: details specific offenses and penalties

2. Principles of Punishment

a. Theories of punishment

i. Retributivism

1. Punishment is justified because the wrongdoer deserves it

a. (backward looking, based on prior wrongdoing).

b. Moral “desert is its own reward” - Kant

2. 2 Criteria: Culpability + Social Harm.

a. Freedom of choice important here. Culpability=moral failing.

ii. Utilitarianism: Liability and punishment is justified because it serves good purposes (control crime + increase public safety).

1. (forward looking, justify punishment based on future benefits it may bring).

a. Proportionate punishment here is when the benefits outweigh the cost, including the suffering of the defendant

b. 5 Pathways of Utilitarianism

a. Specific Deterrence: Discourage that specific actor from committing crimes again.

b. General Deterrence: Discourage others from committing future crimes.

a. The greater the temptation and the smaller the chances of getting caught, the more severe the penalty should be

a. Ex. Death for horse stealing.

b. Incentivize less serious crimes as compared to more serious ones by grading punishments.

c. Incapacitation: By segregating criminals, we prevent them from committing more crimes for that period.

d. Rehabilitation: Through treatment, we can change D’s character + improve skills so that D will not commit more crimes.

e. Expressive: By punishing D, we reinforce respect for the social norm D has violated.

c. Critiques

a. 
to Retributivism: The free will critique: desert presupposes that we have a capability to choose to do otherwise.

a. Often those who commit the worst crimes had awful trauma in their own lives.

b. Misallocates resources.

b. To Deterrence

a. Offenders must know the rule and the penalty

b. Assumes D rationally calculates the pesonal cost of violating the rule against the likelihood of detection.

c. To Incapacitation

a. People still commit crimes on the inside.

b. Prison has a documented criminogenic effect (long time prison sentences increase chance of crimes on the outside).

c. We are not that good at guessing who will commit crimes.

d. To Rehabilitation

a. Resource intensive.

b. Can be unjust: lengthy stay for minor offenses.

c. May not work that well.

d. Mixed Theories of punishment

a. Positive Retributivism: Deontological punishment, even if its bad for society.

a. If justice supports it, justice demands it. (We have a duty to punish).

b. Negative Retributivism: Mixes deontology + utilitarianism. Only the guilty can be punished, and they cannot be punished more than they deserve, but the punishment must somehow benefit society.

a. Desert is necessary for punishment but not sufficient.

3. Sentencing In Practice

a. MPC approach to sentencing:

i. MPC § 1.02(2): Sentences must be rendered proportionally to all offenders, no punishment can be overly leinient or severt. (Retributivism establishes the FLOOR and CEILING)

ii. Utilitarean concerns can ‘fine tune’ the sentencing.

iii. The parsimony principle: punishments should be no more severe than necessary to achieve the above purposes.

b. Sentencing Schemes

i. Indeterminate Sentencing: Judges have lots of discression to decide an appropriate sentence.

ii. Determinate sentencing: limits court’s discression through mandatory sentences.

iii. Presumptive sentencing guidelines: sentencing grid where offense and criminal history establish a range which judges can choose from.

1. Judges can also cite specific exceptions to give less or more, but most fall in the range.

4. Legality and Statutory Intepretation

a. Three Steps to Success!
i. Step 1: The plain meaning rule: Plain meaning of words in the statute is the best evidence of legislative intent.

ii. Step 2: Legislative Purpose + Intent

1. 2A. Legislative history: What was said and written at the time the legislature passed this statute?

2. 2B. General Legislative Purpose: What was the legislature’s purpose in writing the statute this way?

3. 2C: Common Law Canon: Presumption that legislature intends for common law terms to retain their common law meaning.

iii. Step 3: Rule of Lenity: Ambiguous or vague statutes should be construed in favor of the defendant.

b. Legality Principle: Criminal liability requires previously defined conduct.

i. Benefits of codification

1. Advance notice

2. Efficiency

3. Leglislative expertise

4. Consistency in interpretation.

5. Voluntary Act Requirement

a. No person may be held liable in the absence of a voluntary act. (MPC § 2.01(1) & Common Law). 2 components:

i. D must act—engage in bodily movement.

ii. D’s act must be voluntary—epileptic seizures and forcible carrying do not count.

b. Time Frame Problems: MPC only requires liability to be based on conduct that “includes” a voluntary act.

i. So if conduct leading up to the involuntary act was voluntary (the product of efforts and determination), then the gov’t should argue for a broader time frame for the beginning of the comission of the offense.

c. Omission Liability: General Principle: Omissions do not support criminal liability.

i. Exception: Failing to act in the face of a legal duty that is imposed by law. (MPC as well)

1. MPC § 2.01 (3)(b): outlines 5 categories of general duties

a. Status relationship: partent to child, spouse to spouse, employer to employee.

b. Contract: May be express or implied (babysitter must take care of baby)

c. Assumption of care: once care is assumed, caretaker must continue to assist (assumed responsibility to help biker who fell, must continue to do so under your care.)

d. Creation of risk: one who creates risk of harm to another must act to prevent subsequent harm (ex. hit and run).

e. Statutory duties: (police officers, etc)

ii. Omissions only provide basis for liabiltiy if its voluntary: one must be physically capable of doing the thing they did not.

6. Common Law Approach to Mens Rea

a. Common Law mens rea terms

i. Intent: most closely refers to ‘purpose’ and ‘knowledge’

ii. Malice: Purpose, knowledge (intention part 1 and 2) or recklessness.

b. Strict Liability: refers to crimes that require no proof of mens rea.

i. Pure strict liablity: A crime does not require any mental state for any element of an offense.

ii. Partial Strict Liabilty: Occurs when a crime does not require any mental state for a particular element of an offense.

1. Use of the phrase “in fact” is clear legislative intent via plain language to impose strict liability.

iii. Categories of strict liabilty elements

1. Public welfare offenses:

a. Regulatory in nature

b. Penalties are relatively small (jail-1 to 2 years prison max)

c. Conviction does not do grave damage to offender’s repuation

d. Volume of prosecution is sufficiently high that mens rea requirement may disrupt enforcement.

2. Morality Crimes: Usually sex based

a. Statutory Rape

b. Bigamy

c. Adultery.

c. Presumption of Mens Rea

i. Morissette rule: in the absence of an express mens rea requirement in the statute, courts should read it into the statute becuase the presumption is that the legislature intended for mens rea to apply.

ii. Does not apply to public welfare or morality crime offenses.

7. MPC Approach to Mens Rea

a. Result Element Mens Rea: Result Element: The consequence that flows from wrongful conduct. ex. killing, injuring, destroying. (think of it temporally: the thing that happens after the crime, that doesnt exist before it)

i. Purposely: A person causes a given harm while consciously desiring to inflict it.

ii. Knowingly: A person is practically certain his conduct will cause [a prohibited] result. (awareness) (requires subjective belief)

iii. Recklessly: A person acts recklessly with respect to an element of an offense when he consciously disregards a substantial and unjustifiable risk that the [prohibited] result would occur.

iv. Negligently: A person acts negligently when he should be aware of a substantial and unjustifiable risk that the element will result from his conduct. (no requirement of subjective awareness.

b. Hierarchy: MPC § 2.02(5): Proof of a higher mental state will satisfy a lower one.

c. Circumstance Element Mens Rea: The situational conditions and victim characteristics in an offense definition.
i. Ex. That the person killed (result element) be a child or police officer. Or that the thing destroyed or sold (result element) be public property, worth more than 1000 dollars, or narcotics (circumstance)

ii. Purpose: A person acts purposefully with respect to a circumstance element when he is aware of the existence of such circumstances, or he believes or hopes they exist.

iii. Knowledge: Same as purpose for a circumstance element. Awareness. Note: Not the same as knowledge for a result element, which is ‘practically certain’.
iv. Recklessly: A person acts recklessly with regard to a circumstnace element if he ignores a substantial risk that it exists or will result from his conduct.

v. Negligently: A person acts negligently with respest to a circumstance element when he should be aware of a substantial and unjustifable risk that the element exists or will result from his conduct.

d. How to prove mens rea

i. Burden is on govt. Look to surrounding circumstances for relevant evidence

1. Jury instructions usually say things like:

a. You may presumee that people intend the natural and probable consequences of their actions

i. This inference works if there aren’t facts to suggest the opposite.

b. You may presume that people are aware of things that a reasonable person would have been aware of under the circumstances.

e. The Travel Forward Rule

i. Common Law: Figueroa: The court reads in the mens rea from the beginning of a statute to apply to the rest of the subsequently listed elements of the crime.

1. Unless statutory context suggests otherwise (like in State v. Miles—the didn’t know which drug it was case)

a. Miles limits the travel forward rule.

ii. MPC § 2.02(4) Travel Forward Rule: Prescribed Culpability Requirement applies to all material elements.

1. Single mens rea term in beginning of an offense applies to every element unless clear legislative intent to the contrary.

2. Doesn’t travel backwards, if the mens rea term is after a specific element, that one does not apply. (doesn’t mean it’s strict liability either)

f. MPC § 2.02 (3): Recklessness Default: When a culpability sufficient to establish a material element of an offense, default to recklessness in the absence of legislative prescription. (statute does not mention mens rea).

8. Mistakes

a. General Framework
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b. Types of Defenses in the criminal law

a. Affirmative Defenses: Admit the govt can prove elements of an offense BARD, but point to external conditions that support exculpation. (I did it but here’s why I shouldn’t be liable)

b. Failure of proof defenses: Point to conditions that government cannot prove elements of an offense BARD.

a. Factual mistakes are failure of proof defenses: they preclude the govt from proving the required mens rea. (If its purpose knowledge or recklessness).

c. Accident and Ignorance: Failure of Proof Defenses.
a. Ignorance: No beliefs at all about attendant circumstances (blank slate mind)—can preclude govt from meeting its burden of proof.

a. Ex. Babysitter leaves a bag of coke on the floor Friday night. Saturday morning, David grabs it before the roomba sucks it up, doesnt think about it at all and puts it in his pocket. Later arrested and charged w possession. Ignorance is a good defense.
b. Accidents are a form of failure of proof defense for result elements.

a. Diana accidentally drops a candle on Vince’s books. His house burns down. Prosecuted for “knowingly destroying the property of another”.

Accident is a good defense because it is impossible to practically certain you would destroy something if destroying it is an accident.
d. Common Law Approach to Mistake as to…

a. General Intent elements: Mistake must be 1) reasonable and 2) honestly held.

a. Knew or should have known.

b. Specific Intent: Just needs to be honestly held.

a. Navarro Case: Taking wood he believed to be abanonded precludes govt from mens rea BARD for specific intent crimes.

c. Strict Liability: No mistake is a defense, no matter how reasonable.

e. MPC Approach to Mistake

a. Directly ties mistake to mens rea requirement that the government must prove.

b. If a mistake precludes the government from proving the proscribed mens rea then it is a valid failure of proof defense.

a. MPC 2.04(1): The MPC Mistake provision: Logical Relevance: A mistake is only relevant if it stops the government from proving the elements they need to.

a. For purpose and knowledge: reasonableness of a mistake doesn’t matter, any mistake negates awareness.

a. Even a partially held mistake (where someone is aware of a significant risk that they’re mistaken) will suffice for knowledge and purpose.

b. For negligence: Only a reasonable mistake will matter.

f. Mistake of Law

a. Not a general defense: cannot claim that you were mistaken as to the criminality of the conduct.

a. MPC 2.02(9): Mens rea as to the law is not required unless otherwise provided for.

b. But, there are times when mistake of law can be mistake of fact as to material elements and provide a defense.

a. If statutory interpretation leads us to discern that mens rea must be proved as to the legal status of a circumstance element, then mistake of law can be a defense.

a. ex. “No person shall knowingly recieve stolen property.

a. gov must prove D 1) knowingly recieved property and 2) knew the property was stolen.

b. If your mistake leads you to believe that co-owners could not steal from each other, and you recieve stolen property, then that mistake will serve as a defense.

9. Willful Blindness and Intoxication

1. Willful Blindness: Criminal actors take steps to bury their heads in the sand to ensure the guilty knowledge required is never actualized.

a. Most jurisdictions consider willful blindness the moral equivalant of knowledge (known as the equal cuplability thesis).

b. State v Nations: Strip club owner hires a 16 year old stripper. At best, he “refused to learn the child’s age” and he was aware of a high probability that she was underage.

i. Prosecuted and convicted for “knowingly” encouraging a child…

c. MPC Approach to Willful Blindness: MPC 2.02(7): Knowledge is satisified by awareness of a high probability of an element’s existence, unless the actor actually and affirmatively believes it does not exist.

i. Creates a new meaning of knowingly: rarely adopted in practice. This is a blunt and heavy handed tool.

d. Common Law Approach to Willful Blindness: 2 Prong Solution

i. Subjective belief requirement: Requires proof that the defendant possessed suspicion regarding the existence of a prohibited circumstnace

ii. Purposeful avoidance requirement: (motive must be bad) Requires proof that defendant engaged in conduct calculated to avoid guilty knowledge for the purposes of avoiding criminal liability. (burying head in sand).

1. Legislative Ex: When knowledge applies to a circumstance element, the required mental state is established if

a. The person is reckless as to the circumstance

b. The person avoids confirming or fails to investigate whether the circumstance exists with the purpose of avoiding criminal liability.
2. Intoxication

a. MPC 2.08(5)(a): “intoxication means a disturbance of mental or physical capacities resulting from the introduction of substances in the body.

b. Voluntary vs. Involuntary intoxication

i. (b) MPC Self Induced Intoxication: You know that you’re ingesting something that will alter your consciousness.

c. 3 Types of Intoxication Problems

i. Voluntary Act Requirement: If intoxication induces loss of consciousness, then this cannot be satisified.

ii. Practical Insanity

iii. Intoxication Negating Mens Rea: Govt is precluded from securing a conviction because intoxication makes D unaware of the risks they are taking.

1. Intoxication (voluntary or invol) can preclude the formation of

specific intent and can negate elements of the crime.

a. Logical relevance approach for specific intent crimes.

2. General intent cannot be negated by intoxication. Fact finder is precluded from considering voluntary intoxication as a defense to any element of a general intent crime. (can’t present evidence on this, makes burden on the government much less).

a. The government still must prove the mens rea elements of the crime, D just can’t say that they don’t meet those because of their intoxication.

3. United States v. Veach: National Park drunk driver threatens to kill police officers.

a. This case comes out for Veach because voluntary intox was a defense to a specific intent crime. They applied the logical relevance principle here.

d. MPC Approach: 2.08(1): Intoxication is a defense when it precludes the government from meeting its burden (except for recklessness).

i. Evidence of voluntary intoxication can preclude govt from proving purpose or knowledge.

ii. Evidence of voluntary intoxication does not negate negligence. (Look to a reasonable sober person).

1. In fact, evidence of voluntary intox can even support a finding of negligence. (intox can be evidence of negligence).

iii. Recklessness Imputation: MPC 2.08(2): Self induced intoxication creates an exception to the subjective awareness requirement of negligence.

1. When recklessness is the required MPC element, the gov can prove that D was

a. Negligent,

b. Voluntarily Intoxicated, and

c. Would have been aware of the relevant risk if sober.

iv. Theories of punishment and recklessness imputation

1. Retributivism: May support this because vol intox may be culpable.

2. Utilitarian support

a. Potential deterrent value

b. Incapactiation of dangerous folks

c. Send message about zero tolerance for intoxication based crimes.

v. Involuntary Intoxication: D can defend against PKRN on grounds that they were secretly drugged.

1. Negligence on the ground that a reasonable person may well be unaware of the risks because of the intoxication.

a. No recklessness imputation for involuntary intoxication.

10. Causation and Concurrance

a. Causation: For result elements only (complete offenses only), causation is an essential link between the defendant’s voluntary act and the social harm.

i. Only required for result elements.

b. Two aspects must be proven, both necessary.

i. Factual causation, and

ii. Proximate/legal causation.

c. Factual Causation: A person is not guilty of an offense requiring a result element unless her act is a but-for cause of the result happening when it did. (Not sufficient for liability)

i. Rule Statement: But for D’s voluntary act (or omission), would the social harm have occured when it did?
ii. One can still be a but for cause even if another’s actions intervene, as long as they are part of the line of causation.

iii. If you hasten the result’s onset, then you are a but for cause, even in the event of another but for cause

1. D1 shoots V in the abdomen, he wouldve died in 2 hours from this alone. D2 shoots him in the back, he would’ve died from this alone 5 hours later. Combined effect kills him in 1 minute, D1 and D2 are both factual causes.

a. These are called concurrent causes: matters how their conduct affected the timing of the social harm.

i. The issue of sufficient concurrent causes: D1 and D2 act independently and both kill V instantly, neither are but for causes since she would’ve died instantly without their action.

1. Substantial Factor Test: Gets around this problem by asking if the conduct was a substantial factor in the result element.

b. Insufficient Concurrent Causes: Two or more influences converge to produce a harm that neither alone could have. Timing is key. X and D simulatneously stab V, neither wound by itself would kill V, but she dies from blood loss.

i. X and D are both factual causes because their behaviors are both but for causes.

d. Legal Causation (aka Proximate Causation)

i. 2 Main Questions

1. Was the harm forseeable?

a. Act must be reasonably forseeable

2. Do intervening acts break the chain of causation?

a. The result must be “reasonably independant from another person’s volitional conduct”.

ii. Legal cause issues only arise when intervening outside forces come into play.

iii. Reasonable Forseeability

1. Responsive Intervening Cause: Something that happens in

response to the defendant’s prior wrongful conduct.

a. Ex: D shoots V, who dies later from the resulting surgery.

i. The surgeon’s conduct is a resulting intervening cause: they were a medical response to D’s act of shooting.

b. Responsive Intervening Causes are reasonably forseeable

unless it is highly abnormal or bizarre.

i. Like only grossly negligent malpractice breaks the chain, regular medical negligence isn’t enough. REALLY abnormal or bizzare.

2. Coincidental Intervening Causes: Not reasonably forseeable and relieve the defendant of responsibility

a. These are acts of God.

iv. Reasonable Independence from Voilitional Conduct

1. A defendant is not the legal cause of a result if a free, deliberate and informed act of another human being interferes.

a. Can be forseeable.

2. Velazquez v. State: Participant in a drag race is not held accountable for the death of another participant because the victim essentially killed himself with his own voilitional reckless driving.

v. Victim’s Conduct

1. Desparate acts by a victim to escape are reasonably forseeable. Heat of moment, fear driven acts are not free, deliberate, and informed.

a. If a lot of time separates the acts, then the victim’s acts could be volitional.

b. If the victim’s acts are highly bizarre, they’re not reasonable forseeable.

e. Concurrence: The defendant must possess the requisite mens rea at the same moment that she engages in the voluntary act which causes the social harm.

i. Regret or remorse afterwards, even if the victim dies after they no longer want the harm to occur, is not material.

ii. Example: D breaks and enters into V’s house to escape the cold. Once inside, D decides to steal V’s things. D is prosecuted for burglary which

is defined as “breaking and entering the house of another at night, with purpose to commit a felony therein”.

1. Not guilty. Purpose arose after the occurance of the voluntary acts that caused the harm.

iii. State v. Rose

1. Rose hits a pedestrian and then keeps driving with the V wedged beneath his car. Experts could not determine whether V died on impact or from the dragging.

a. Court finds that the original hitting (the voluntary act) was not done negligently. The dragging was negligent but they couldn’t prove that caused the death. Therefore, no conviction. No concurrence.

Murder Time

11. Intentional Murder

a. Common Law Definition of Homicide: Killing committed with malice aforethought.

i. Malice: Encapsulates several types of mental states

1. Intent to kill the victim

2. Intent to cause grave bolidy harm to the victim or

3. Extreme indifference to the risk of death or great bodily harm

4. Committing certain types of felonies in which death occurs during its commission.

ii. Killing with any of these is murder, unless the killing occurs in the presence of “Heat of Passion” in which case the charge is for voluntary manslaughter.

1. Negligent killing is involuntary manslaughter.
iii. Modern common law adds first degree murder: aggrivated form of murder based on malicious killings committed in

1. The presence of pre meditiation or deliberation

2. During the course of particuarly heinous felonies

3. Through heinous means (poison or strangulation).

iv. All other malicious killings are second degree murder.

b. MPC Approach to Homicide

i. Clearly states mental states

ii. Adds a new form of manslaughter based on normal recklessness.

iii. New gradiation at the bottom for criminally negligent killings.

c. Murder

i. Most serious category of homicide. (Often referred to as first degree murder)

ii. 3 Main Elements

1. Intent (P or K)

2. Premeditation: Quantity or amount of thought that one spends thinking about killing. (Considered Beforehand).
a. To think about beforehand.

b. Enough time to give the idea a second look (per the Morrin case), regardless of whether D actually does give it a second look.

3. Deliberation: Quality or clarity of thought one spends thinking about killing.
a. To measure and evaluate the major facets of a choice or problem. To reflect.

b. Premed and delib characterize a thought process undisturbed by hot blood.

iii. Can someone premed without delib?

1. Yes, you can think for a long time about killing without a moment of clarity because of hot blood.

iv. Can someone delib without premed?

1. NO. Reflection takes time.

v. Exam Pro Tips

1. Look for planning activity to prove these elements.

a. Prior possession of the murder weapon, taking the victim somewhere quiet, etc.

b. You can’t plan to do something in the heat of the moment, if you plan it you def premedded it and probably delibbed it.

2. Look for motive.

a. Prior threats

b. Plans or desires that would be facilitated by killing that fool

c. V’s conduct that angered D.

3. Look at nature of the killing

a. Precise and professional killings are most likely deliberate and premeditated.

b. Sloppy or killings with a ton of wounds are most likely the result of impulse.

vi. Analyzing Premed and Delib Fact Patterns

1. Question 1: When could D have begun thinking about the killing?\

a. Prosecution will try to move this as far back as possible.

b. Defense will try to move it up, making the killing seem impulse and unpremeditated.

2. Question 2: What reasons existed to kill?

a. Monetary gain?

b. The clearer the reason the stronger the inference that there was deliberation.

3. Question 3: What conditions existed that might have made it hard for the killer to think straight about the reasons to kill?

a. Intox, mental illness, strong emotions.

b. When the reason is emotional, the prosecutor may try to use that to put more time on the board.

12. Heat of Passion (HOP)

a. A parital defense to homicide.

i. Effectively the opposite of premeditation and deliberation.

ii. Precludes a murder conviction but mitigates the charge to manslaughter.

b. MPC 210.3: Criminal homicide is manslaughter when committed under extreme mental or emotional disturbance for which there is reasonable explaination or excuse.

c. Heat of passion is for the ordinary person of average disposition, not the short tempered or vengeful person.

i. There is no reasonable person standard, it is a partial defense but still culpbable, just less so.

d. Common Law Approach to HOP

i. 4 Main Elements

1. Actor acts in the heat of passion.

a. Any emotional state: fear, jealousy, anger: will do.

b. Killing needs to be in direct response to the passion. Can’t just be coincidental.

2. The passion is the result of adequate (reasonable )provocation.

a. The victim needs to be the source of the provocation.

b. Giroud v. State (Army Guy Kills Wife) Rule: For provocation to be adequate, it must be calculated to inflame the passion of a reasonable man and cause him to act from passion rather than reason for the moment.

i. Court decides taunting was not adequate provocation to stab your wife 19 times.

c. Words can constitute adequate provocation only if there is a threat to commit immediate bodily harm.

d. Reasonable Provocation can be customized based on age and gender: and maybe some other factors.

i. Defense attorney wants to customize it all the way to put jury in defendant’s shoes and use defendant’s characteristics, misfortunes and shortcomings to make his actions seem reasonable in his position.

ii. Prosecutor wants most objective standard possible.

e. If you’re a defense attorney and the court finds the provocation inadequate: still precludes first degree murder charge because passion precludes premeditation and deliberation.

3. Actor had no reasonable opportunity to cool off.

a. How long would it take a reasonable person to regain their ordinary level of self control? Not that long.

i. When do you start the clock running?

1. Some courts use a “slow burn” or “last straw” approach: ex. rapists’ taunts to victim “reignite” a passion that had been burning slowly since the rape, or its the straw that broke the camel’s back and that’s adequate.

4. Must be a causal link between provocation, passion, and the homicide.

a. Decision to kill cannot predate the provocation, making it pretextual.

e. MPC Approach: EMED: 210.3(1)(b): Mitigates homicide to voluntary manslaughter.

i. Criminal homicide costitutes manslaughter when committed under the influence of extreme mental or emotional disturbance (subjective) for

which there is a reasonable explaination or excuse (objective). Reasonableness of such explaination or excuse sall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.
1. No specific provocation requirement.

a. Makes it easier to find manslaughter when the person killed is blameless.

2. No mention of a cooling off requirement. Just “under the influence”.

3. Employs a hybrid objective/subjective reasonable excuse standard: Was the killer emotionally disturbed for a reason the jury can understand in a rational way?

a. Whether D acted under extreme emotional disturbance is subjective.

b. Whether there was a reasonable explaination is ultimately objective. BUT, must first account for D’s internal situation + facts as perceived (even mistakenly) by D.
i. Subjectivize for everything except bad/toxic moral values.

c. Reasonable Explaination/Excuse in Practice

i. Step 1: Actor’s Situation: Subjectivize all physical attributes and past experiences. (Trauma, disabilities, gender, etc.)

ii. Step 2: Subjectivize for Mistaken Factual Beliefs

iii. Step 3: Ignore immoral values

1. Don’t judge based on a “reasonable extremist”, “reasonable Nazi”, etc.

iv. Step 4: Unreasonable deficits in self control are for the jury to decide on. (Punt).

1. This is how we see if their lack of self control can “arouse sympathy in the ordinary citizen.

ii. Advocacy:

1. Defense counsel wants to try to find something in D’s past that accounts for his reaction.

2. Prosecution will try to attribute all bad behavior to moral failing.

13. Unintentional Homicide

a. 3 Distinctions in Unintentional Killings

i. Negligent Homicide: Least culpable form of homicide.

ii. Reckless Manslaughter: An alternative form of manslaughter.

iii. Depraved Heart/Extremely Reckless Killings: An alternative form of murder.

1. MPC 210.2(Murder): P K or Extreme Recklessness: (recklessness manifesting extreme indifference to the value of human life.

b. MPC Reckless Manslaughter is simply recklessly causing the death of another person

c. MPC Negligent Homicide is negligently causing the death of another. Difference is mental state.

d. Gross Deviation Requirement for (Criminal) Negligence: The risk must be of such a nature and degree that the actor’s failure to percieve it, considering the nature and purpose of his conduct, and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor’s situation.
i. There must be more than just regular negligence, there needs to be a moral failing involved. (by being REALLY unreasonable).

1. Known as a gross deviation from a reasonable standard of care.

ii. 4 Factors help us make this determination.

1. Nature and Degree of the risk

a. The graver the risk + more probable = the more culpable someone is.

2. Based on known circumstances

a. Analyze risk as a person who held the beliefs of D would

i. Ex: D thinks school is out of session and speeds through a school zone: he thought the risk was lower.

3. Nature and Purpose of D’s conduct: The more blameworthy the motive for D’s imposition of risk, the more culpable they are.

a. Ex: Speeding through a red light to bring your bleeding passenger to the emergency room is less culpable than doing it during street racing.

4. Actor’s situation: account for aspects of their situation (past experiences, traits) that may preclude D from adequately following the law.

iii. Reckless manslaughter uses the same factors for analysis (recklessness prong 2).

1. Both require proof of a substantial and unjustifiable risk: and a gross deviation from a reasonable standard of care.

e. Extreme Recklessness Murder

i. Even if carried out without intent to kill, these acts manifest a level of indifference to human life that are nearly as culpable as purpose or knowledge.

ii. Aggravates reckless manslaughter when it is accompanied by “circumstances manifesting extreme indifference to the value of human life”.

1. Codifies the common law “Depraved Heart Murder”: (Malice implied by an abandonded and malignant heart)

a. Ex: People v Knoller: Attorneys bought extremely dangerous dogs and did not exercise due care in restraining them or helping a lady that was being mauled by them. The dog killed the lady in a pool of her blood, while the owner just kind of walked away.

iii. MPC Depraved Heart Murder: 2 Components

1. Killing someone recklessly

2. Doing so under circumstances manifesting extreme indifference

for human life.

a. Extreme indifference focuses on the actor’s attitude towards the lives of others: if they show a lack of regard for risk of death in their decision making, or if that risk even motivates their decision, then they’ve met this prong.

i. Just focuses on how the circumstances reflect this, not a full analysis on the actor’s actually attitudes.

3. Actually identify this by doing the 4 factor culpability analysis from gross deviation and look for a massive deviation.

a. The difference between reckless manslaughter and murder is whether the deviation is gross.

14. Felony Murder

a. Felony Murder Rule: Instead of a mental state requirement, the government need only prove that the killing occured in the course of perpetrating or attempting to perpetrate some kind of felony. First degree murder.

b. Strict liability crime (kind of): D must possess some kind of culpable mental state: the one that underlies the felony for the felony’s conduct. (No mens rea as to killing).

c. Felony Murder Statutes Today: 2 main components

i. Qualifiying Offenses

ii. Res Gestae: Language specifying the necessary connection between the qualifying offenses and the death.

1. “During the course of”…the felony, and “in furtherance of” the felony…

2. People v Fuller: Guys steal tires from locked vans and then flee the scene when cops show up. In the high speed chase they kill a driver.

a. General Rule: A death caused in the immediate flight from the scene of a crime counts as occuring “in the perpetration” of a felony.

3. The resulting death can’t be too divorced from the crime: res gestae wouldn’t be met.

4. Res Gestae rules

a. The death must be related in time and place to the underlying felony

i. Felony begins with conduct sufficient to constitute an attempt

1. (Killing can’t precede the felony: hit with car then rummage through pockets.)

ii. Felony ends with D reaches a place of temporary safety.

iii. Killings committed during immediate flight count

b. There must be a logical nexus between the death and the felony (bizarre facts may preclude this).

i. If the felony’s commission has nothing to do with the death, this isn’t satisfied. Needs to be committed in furtherance of the felony.

c. Whether Felony Murder includes killings by people reacting to felonies (police officer, bystander trying to help, etc.)

i. 2 Main Approaches

1. Agency approach: majority rule

a. Act causing death must be performed by either the felon or an “agent” of the felon, not someone resisting it (non-felon).

b. Rooted in accomplice liability.

2. Proximate causation approach: minority rule

a. Felon can be held liable for acts of non felon if the felon sets in motion the acts. (based on reasonable forseeability).

b. Apply normal causation principles: that a police officer shoot a co-felon is a reasonably forseeable responsive cause.

d. Policy arguments for and against felony murder

i. For

1. Deterrence

a. Counter: The idea of deterring unintentional outcomes in not plausible.

i. Counter: you could incentivize people to be more careful, plus this assumes you can’t deter people from committing the felony in the first place.

b. Better counter: The felony murder rule applies even when people are really careful and non negligent.

c. Best counter: weak support for deterrence thesis in general.

15. Intro to Inchoate Crimes and Mens Rea of Attempt

a. Inchoate: Not fully done or realized.

i. Generally: Inchoate crimes punish efforts towards achieving some criminal objective, without requiring proof that the objective actually occured.

1. 3 Main Kinds

a. Attempt: Trying to cause harm

b. Conspiracy: Agreeing to cause harm

c. Solicitation: Asking another person to cause harm.

2. These are not their own crimes, they apply across specific offenses

a. ie: attempted robbery.

b. Solicitation is the most inchoate.

[image: image1]
3. Policy considerations

a. Strong inchoate enforcement: people could be punished for bad thoughts alone. Innocents would also be convicted.

b. Against inchoate enforcement: Tying the hands of law enforcement officers until the last moment may make prevention of the offense impossible.

ii. Objectivism vs. Subjectivism for inchoate crimes

1. Subjectivism: Focus on the actor’s state of mind and her dangerousness

a. Consistent with incapacitation and rehabilitation.

b. Supports equal punishment for inchoate crimes (no punishment discount).

2. Objectivism: Focus on the societal disruption caused by conduct whose criminality is self-evident on its face.

a. Consistent with retributivism and general deterance

b. Supports a punishment discount.

iii. Grading Inchoate Crimes

1. What punishment discount should be given?

2. MPC recommends equalizing punishment. 3

a. Setencing is the result of the anti social disposition of the actor and the demonstrated need for corrective sanction.

b. MPC is subjectivist.

iv. Analyzing Inchoate Crime Liability

1. Ask 2 Questions

a. How does the mens rea requirement change from the underlying offense?

b. How far back in the timeline does each of the inchoate crimes allow the government to go to get a conviction?

2. Mens Rea:

a. (Common law considered attempt a “specific intent” crime even if the underlying offense was “general intent” because intent is necessary in trying to do something.)

b. To commit an attempt, it is necessary to act with the purpose to engage in future conduct constituting the target offense. (nature of the conduct elements).

i. Had they not been stopped, D had purpose to engage in such conduct. Fuuuuture

c. For result element crimes, govt must prove that defendant

i. Acted with purpose as to causing the prohibited result. (Majority Rule): Result Purpose Elevation

ii. Acted with purpose or knowledge as to result elements (MPC rule/minority rule)

d. Mens rea for target offense remains the same for circumstance elements. No mens rea elevation.

e. No attempted felony murder.

v. Reckless Endangerment

1. MPC solves problem of unintentional attempts. MPC 211.2: recklessly attempting a serious result element crime is still punished, just as a misdemeanor

16. Actus Reus of Attempt

a. Key question: How much progress must one make towards their criminal objective to be held liable for an attempt?

b. 6 Stages of intentional preparation for a crime: 1-3 no liability, 4-6 maybe: Generally speaking attempt liability is looking at steps 4 and 5.

i. Concieve of the idea

ii. Evaluate the idea

iii. Fully forms intention, resolves to carry out.

iv. Prepare to commit the crime

1. Get the required materials and weapons

v. Commences commission of the offense

vi. Complete action.

c. Conduct Tests

i. Physical Proximity: Come very near to the completion of the crime.

1. Commonwealth v. Peaslee: Man sets up flammable materials inside a warehouse, gets as close as a 1/4 mile and changes mind: this isn’t even close enough for physical proximity test. He basically needs to be there.

2. Actor must have it in her power to complete the crime almost immediately.
ii. Dangerous Proximity Test: Sliding Scale

1. Under this sliding scale approach, the greater the

a. gravity of the offense

b. probability of it occuring

c. proximity to the crime…

2. The more likely that act constitutes an attempt.

a. As conduct creates greater danger for human life, less proximity is required.

3. People v. Rizzo: The dangerous proximity test is still stringent: D and armed friends ride around looking for a payroll clerk to rob him. Since they couldn’t find him, they were not dangerously close. Opportunity to commit the crime must arise for attempt liability under this test.

a. If a key aspect of the plan is missing, there is no dangerous proximity.

iii. Indispensible Element Test: The actor must have obtained control over everything he needs to commit the offense.

1. Any necessary conditions to commit the crime that have not been met preclude an attempt conviction.

iv. Unequivocality Test: Liable for an attempt when it is clear from his actions alone that D would committ the crime

1. If there is any innocent explaination for his behavior, then no liability.

2. Reconstruct the case with the volume off.

d. MPC Approach: The Substantial Step Test: Has D engaged in a substanial step in a course of conduct planned to culminate in commission of the crime.

i. Subjectivist approach, much easier to satisfy than the common law tests.

1. Focuses on how much has been done from the beginning of the planning, not the closeness to completion like the common law tests.

2. Must be strongly corroborative of the actor’s criminal purpose.

3. Gives a list of factual circumstances (if corroborative of criminal purpose) would be sufficient

a. lying in wait, scouting the place where crime will be committed, possession of unlawful materials to be used in commission of

the crime.

17. Impossibility

a. Impossibility

i. The problem: Despite evidence of D’s criminal intent, for some reason completion of the offense is impossible

1. Picking an empty pocket, shooting a stuffed deer, etc.

ii. The Question: Can the defendant be prosecuted for an attempted offense?

1. Answer: Only if impossibility is a defense.

b. Factual Impossiblity is not a defense to criminal liability.

i. Factual impossibility: D attempts to commit a crime but fails due to circumstances beyond his control.

1. Picking empty pocket, gun jams

c. Pure Legal Impossibility: is a defense to criminal liability.

i. Legal impossibility: D intends to break the law but the law does not criminalize D’s objective.

1. Having sex with a 25 year old thinking the age of consent is 28.

d. Hybrid Impossibility: Sometimes a defense, depending how similar it is to factual or legal impossibility.

i. Arises when D intends to commit a crime but some legal characteristic of a circumstance element makes it impossible for him to commit a crime.

1. Ex: D recieves unstolen property thinking it was stolen.

a. D attempts to bribe someone mistakenly believes is a juror.

ii. Logically indistinguishable from factual impossibility.

e. Advocacy: A good lawyer could make the case that any of these situations are either factual or legal impossibility

i. A prosecutor may focus on how the fact the property was not stolen was beyond D’s control and therefore factual impossibility

ii. Defense should focus on the legal status of the elements.

f. Policy arguments

i. For liability: Person who tries to commit a crime but cant because of some circumstance has the requiste mens rea and performed every act in his power to commit a crime.

1. Merits punishment. Dangerous, culpable, and has caused societal apprehension.

ii. Against liabilty: Liability would criminalize innocuous behavior. Innocents would suffer. No social harm.

g. MPC Approach 5.01(1)(a)

i. A person is guilty if they engage in conduct that would constitute a crime if the attendant circumstances were as he believed them to be.

ii. Even if completion is impossible, attempt liability will still exist if D has done everything in his power to complete the attempt.

1. Impossibility don’t count.

iii. What if D has an incomplete attempt at an impossible crime?

1. Substantial step still.

iv. MPC still allows for pure legal impossibility defense.

1. We focus on defendant’s perception of the facts, not of the governing law.

2. Doesn’t allow a factual or hybrid defense.

18. Solicitation

a. Asking another person to commit a crime.

i. 3 types of acts suffice as the actus reus for this crime

1. Commanding

a. The strongest kind of solicitation

b. Doesn’t matter if the recipient actually listens.

2. Requesting

3. Encouraging

a. Suggestions, incentives, persuasion, etc.

b. Covers actors who merely bolster the fortitude of the principle. Caring for and the like counts.

b. Govt does not need to prove that the solicitee did anything in furtherance of the request. (or that the offense happened for that matter)

i. Inchoate crime of solicitation has been committed even if the solicitee rejects the proposal.

c. Uncommunicated Soliciations

i. State v Cotton: Cotton tries to mail out a solicitation for a crime from jail but his cellmate turns in his letter.

ii. Immaterial: Still counts as long as his conduct was designed to effect such communication.

d. Mens Rea of Solicitation

i. Specific Intent crime at CL.

ii. MPC 5.01(1): Soliciation requires purpose for all elements of the offense.

1. Purpose as to future conduct (of the target offense) of another person.

a. Mere awareness that his acts may promote criminal conduct is not sufficient.

i. Ex: Car dealer sells car that he thinks wil be used in robbery.

2. Conscious desire as to result req’d.

a. Not satisfied by mere awareness

i. Ex: D solicits X to blow up an oil refinery, knowing there will be security guards on duty. She prefers they dont die but thinks its the only way. She cannot be convicted of soliciting murder.

3. Purpose for circumstance elements can be satisified as mere awareness, belief or hope.

a. ex: in soliciting statutory rape, G would need to prove that D was aware of V’s age.

iii. Mistakes that preclude purpose for any element preclude conviction for solicitation.

19. Renunciation

a. An affirmative defense to an inchohate crime: occurs when someone who satisfies the result elements has a good faith change of heart and decides not to go forward with the crime.

i. CL did not recognize it.

b. Objectivism says there should be no renunciation defense. The risk of harm was creatded, and the apprehension of wrongdoing is felt by the victim.

c. Subjectivism says there should be. Renunciation cancels the dangerous decision which is the focus of liability for subjectivism.

i. Only true when it is complete and voluntary abandonment.

d. Renouncing Attempts

i. MPC 5.01(4) Rule: To renounce an attempt, D must have abandoned his effort to commit the crime or otherwise prevented its commission.

1. Target offense can not have occured.

a. Ex: Bomber who decides not to do it but can’t disarm the bomb is still guilty.

b. Even if some of the objective elements are met, the result element not met could mean successful renunciation.

2. Abandonment must be voluntary

a. Can’t be motivated by new circumstances that increase probability of detection or that make it more difficult to accomplish criminal purpose.

b. Needs to be the result of a bona fide change of heart.

i. Commonwealth v. McCloskey: Prisoner plans an escape after being a Christmas furlough. On escape day he cuts the wire but stops because he thought of his family and the shame a prison break would bring.

1. Timidity counts! as long as its not in direct response to a particular threat of detection.

3. Abandonment must be complete

a. Decision to postpone or to wait for another victim is not a complete renunciation.

e. Justifications for Renunciation

i. Deterrence: Yes! Provide an incentive to turn back.

ii. Incapacitaiton: Yes! Resources would be wasted restraining a changed man.

f. Renunciation may have implications for the mens rea of inchoate liability separate from the offense.

i. Could show that D never had true purpose. (further along one gets the less likely this is).

g. Renouncing Solicitations: The actor must

i. Have solicited another

ii. Persuaded him not to do the crime or prevented its commission in another way

1. need to be successful.

2. Can notify law enforcement of time and place so they can stop its commission or providing the victim with timely information.

iii. Complete and voluntary renunication of his criminal purpose.

20. Accomplice Liability

a. Accomplice liability—or complicity— is not a crime by itself (like inchoate crimes are): it is a way of being liable for a crime committed by another.

i. Derivative in nature: derives from a primary party’s liability. The accomplice is liable for whatever the principal is liable for.

b. MPC 2.06(7): Elements

i. Proof that someone committed a crime

ii. and the Defendent was complicit in its commission.

c. Complicity: An accomplice is someone who…

i. Provides another person with assistance or encouragement in the commission of a crime

1. Assistance

a. Direct participation in the crime (driving a getaway car, acting as a lookout, etc.)

b. Any support rendered in the earlier, planning stages.

2. Encouragement: Promotion by psychological influence

a. Any conduct that would rise to the level of solicitation (command, request, encourage).

i. One who does this will be guilty of solicitation and be an accomplice.

b. Mere presence at the scene does not itself guarentee this will be met (State v. VT)

ii. Before the crime has been committed.

iii. With the purpose of facilitating or promoting a criminal offense.

d. Omissions as complicit acts: Only if there’s a general legal duty.

i. Status relationship (spouse to spouse, parent child, employer employee)

ii. Contract (implied works too, babysitter example)

iii. Assumption of care

iv. Creation of risk

v. Statutory duty

e. Merely attempting to aid is sufficient!

i. Trying to help even though the principle doesn’t know is sufficient under the MPC! (Subjectivist) Not under CL.

f. Merely agreeing to aid is sufficient, even if D cannot actually aid.

i. This gives encouragement.

g. Mens Rea of Complicity (Element 3)
i. Purpose as to future conduct

1. Purpose to bring about the principle’s commission of target offense. (consciously desiring it)

ii. Result elements: Target mens rea suffices.

1. Riley v State: Guys shoot into a crowd of young people around a fire in the woods. Charged with recklessly causing bodily injury. But G couldn’t tell which guy’s shots actually hit. So they rely on accomplice liability to convict D.

2. Note: If the mens rea differs from the principle, accomplice and principle can be convicted of different crimes.

a. Especially true in murder, where the accomplice may not have deliberated. OR, if the accomplice premeditates and soberly, calmly assists in a HOP murder, the principle gets manslaughter while accomplice gets first degree murder.

iii. Circumstance Elements: Majority Rule is purpose elevation.

1. Purpose as to circumstance elements is just awareness, belief, or hope.

h. Withdrawal: An affirmative defense to complicity

i. MPC 2.06(6)(c): A person is not an accomplice if he terminates his complicity prior to teh commission of the offense and

1. Deprives his complicity of its effectiveness; or

a. If its encouragement, then later discouragement made known to the principle negates the assistance.

i. State v. Formella: Student steals math test, lookouts get scared.

2. Gives timely warning to law enforcement; or

3. Otherwise makes proper effort to prevent the commission of the offense.

ii. 2 Elements of withdrawal defense

1. Withdraw before the target crime has been committed

2. Makes a reasonable effort to stop the target crime from being committed.

iii. Withdrawal differs from renunciation because there’s no requirement that….

1. It is voluntary

a. Involuntary is fine!

2. It actually prevents the target offenses’ commission.

a. Unsuccessful withdrawal is also fine!

21. Causing Crime by An Innocent

a. The problem: One can use an unwitting person to commit a crime by tricking them. The innocent has no mens rea, therefore not liable.

i. Accomplice liability doesn’t work for the solicitor because there is no crime committed by a principle…

b. Until Now! Introducing the innocent agent doctrine: any person who effects a criminal act through an innocent or unwitting agent is a principle in the first degree.

i. The choices of that agent are not the legal cause of the crime, because they are not the result of a free, deliberate, and informed act of another human being.

ii. Captures instances where the acts of a third party do not break the legal chain of causation.

iii. Bailey v. Commonwealth: Bailey tells blind adversary to come out on the porch and bring his gun, then sends the police and the police kill Murdock.

1. Victim and police’s conduct are forseeable responsive causes and therefore do not break any chains.

c. MPC 2.06: Elements

i. Mens rea (target offense) (equivalancy)

ii. Causation

1. Normal factual causation analysis applies here.

a. Needs proof that D did something to manipulate or otherwise impact the innocent

b. But for D’s actions, the innocent would not have engaged in the prohibited conduct.

2. Normal legal causation applies too

a. Innocent’s acts are not free deliberate and informed.

b. Needs to be reasonably forseeable that the innocent would engage in the prohibited conduct.

iii. the person caused to be engaged in the conduct is an innocent or irresponsible person.

1. persons lacking mens rea

2. justified actors

a. Common example is self defense.

b. Police conduct in Bailey v Commonwealth is justified and innocent.

3. excused actors

a. Insanity, duress, immaturity.
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