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I. POWER TO TRANSMIT PROPERTY AT DEATH 
A. Freedom of Disposition and Dead Hand 
Shapira v. Union National Bank (freedom of disposition and restraints on marriage) 
Takeaway = broad freedom of disposition, we will enforce whatever conditions testator puts upon inheritance unless it is against public policy, a testator may validly impose a restrain on the religion of the spouse of a beneficiary as a condition precedent to inheriting under the will (if it would have been unreasonable restriction it could have been against public policy like you could only marry someone in a certain town and there were only like two women there) 
Facts — Under Shapira’s will, his son Daniel could inherit only if, at the time of Shapira’s death or within seven years thereafter, he was married to a Jewish woman whose parents were both Jewish. Daniel sought a declaration that the will was unconstitutional since it restricted his right to marry or that such a clause violated public policy 
Issue — may a testator attempt to restrict the right of a beneficiary to marry within a certain religion? 
Holding and reasoning — yes, testator may either disinherit his children or condition their taking in any manner without offending the constitution, right to marry is constitutionally protected there is no state action present that would trigger due process clause or equal protection clause, courts not being asked to enforce covenants, public policy does not prohibit a limited restriction on the right to marriage restricted to members of one religion 
B. Posthumously Created Property Rights 
Shaw Family Archives Ltd v. CMG Worldwide, Inc
Takeaway — you cant dispose of property that you dont have a right to at your death / a postmortem right of publicity does not pass through a residuary clause in a decedent’s will when the decedent did not have a statutory right of publicity at the time of his or her death 
Facts — MM dies and leaces reaminder of her estate to Lee Strasberg, when he dies it goes to his wife Anna, assets were transferred to MMLLC, shaw family archives owned photos taken by sam shaw and they were selling photos of marilyn on t shirts, MMLLC sued under right of publicity 
Issue — does a post mortem right of publicity pass through the residuary clause in will when the decedent did not have a right of publicity at the time of her death? 
Holding and Reasoning  — no, no postmortem right of publicity through residuary clause when the right didnt exist at death, cant devise of something in a will if you dont own it when you die 
CA has revised statute to recognize posthumous right of publicity devisable at death even by residuary clause made before enactment of statute  
II. MECHANICS OF SUCCESSION 
A. Probate and Nonprobate 
Probate = to have an estate administered through probate court (usually through a will or intestacy)  
Nonprobate = administered through will substitute like a trust 
B. Probate Terminology  
Testate = dies with a will 
Intestate = dies without will 
Intervivos trust = put into trust during decedent’s life, passes according to terms of trust, and avoids probate administration 
Testamentary trust = created under decedent’s will, passes through probate 
Pay on death = account custodian distributed property at the decedent’s death to the named beneficiary, avoids probate  (this could be bank account, mutual fund, or pension) 
Life Insurance = form of pay on death and therefore avoids probate 
Joint Tenancy = right of survivorship, upon death transfers to other joint tenant, avoids probate 
C. Probate Administration 
What does probate do? - evidence of transfer of title, distributes decedent’s property, all under supervision of the court (if estate is under 150K then it can go through summary probate) 
CPC §8200 Custodian of Will; Duties Upon Testator’s Death; Liability; Copies of Delivered Will to be Released by Clerk; Fees
(a) Custodian of a will within 30 days shall do both of the following
(1) Deliver the will to clerk of superior court 
(2) Deliver a copy to person named as executor 
(b) Custodian is liable if they don't do this 
CPC §8226 Conclusiveness of Probate of Wills
(a) If no one contests the will within certain time period, admission of will to probate is conclusive 
(b) Will may be admitted to probate even if another will has already been admitted 
(c) But if proponent of a will has received notice for probate then 
(1) They have 120 days to admit the will they want to admit
(2) 60 days after the proponent of the will first obtains knowledge of the will 
Estate of Early 
Facts — august 17, 2007 Anderson files notice of petition to administer estate, september 5 he is appointed the administrator, on october 22, 2007 Anderson discovers holographic will, on february 19, 2008 Anderson filed a petition for probate of the will for the letter and holographic will 
Issue — can Anderson admit the will into probate? 
Holding and Reasoning — admission of will was untimely. Anderson found will on october 22, under the 60 day rule she had until december 22 to file petition, under the 120 day rule anderson has until january 3 to file the petition 
III. PROFESSIONAL RESPONSIBILITY 
Simpson v. Calivas (duties to intended beneficiaries) 
Takeaway — attorney drafting the will owes a duty of reasonable care to intended beneficiary (another takeaway from class is that courts will be hesitant to bring in extrinsic evidence like the notes from the meetings with the lawyer and they will just do what the will says) 
Facts — Father executes a will that lawyer drafted, it said that stepmother will get life estate in homestead, after father’s death court does not know if homestead is only the house or the whole property, notes from Father’s meeting with the lawyer was the stepson was supposed to get most of the property outright, stepson had to pay the stepmother 400,000 for her life estate in the property and he sued lawyer for malpractice 
Issue — do attorneys drafting wills owe a duty of reasonable care to the intended beneficiaries? 
Holding and Reasoning — yes, the attorney drafting the will owes a duty of reasonable care to intended beneficiary 
A&B (joint representation) 
Takeaway 
Facts — A law firm was representing both a husband and wife in planning their estates. The law firm wanted to disclose to the wife that the husband had an illegitimate child because how the wills were drafted created a possibility that the child would acquire some of the property, a clerical error did not catch that there was a conflict of interest (because firm was also representing the mother of the illegitimate child in a paternity action) 
Issue — can the lawyer disclose to the wife that the husband has an illegitimate child with another woman? 
Holding and Reasoning — yes the lawyer can disclose this information to the wife to the extent the lawyer believes necessary to rectify the consequences of the client’s criminal, illegal or fraudulent act in furtherance of which the lawyer’s services has been used, there are two rules that are conflicting here the duty of confidentiality and the duty to disclose all material facts to client, lawyer could disclose because husband not telling wife while doing their estate planning would be using lawyer services for something fraudulent 
IV. INTESTACY 
CPC § 6400 - Property Subject to Intestacy Provisions 
Any part of estate not effectively disposed of by will 
General Approach to Intestacy Problems: 
1. You want to start by looking at what property they have - is there community property, quasi community property, and/or separate property?
2. Then you want to ask if there is a surviving spouse - if yes use 6401, and 120 hour requirement 
3. After that is there separate property that will not to go surviving spouse = use 6402
A. Surviving Spouse 
CPC § 6401 - Intestate Share of Surviving Spouse 
(a) As to community property, the surviving spouse gets the decedent’s ½ share 
(b) As to quasi community property surviving spouse get the decedent’s ½ share
(c) As to separate property: 
(1) Surviving spouse gets 100% if decedent doesn't leave surviving issue, parent, brother, sister, or issue of deceased brother or sister
(2) Surviving spouse get ½ if 
(A) Decedent leaves only one child or issue of one deceased child 
(3) Decedent leaves no issue but leaves a parent or parents or their issue or the issue of either of them 
(4) Surviving spouse get ⅓ if 
(A) Decedent leaves more than one child 
(B) Descendant leave one and the issue of one or more deceased children 
(C) Where decedent leaves issue of two or more deceased children 
CPC § 6403 120 Hour Survival Requirement for Intestate Succession 
(a) A person who fails to survive the decedent by 120 hours is deemed to have predeceased the decedent for the purpose of intestate succession (clear and convincing evidence), this requirement does not apply if application of this section would result in the escheat of the property to the state  
(b) This section does not apply if person died before jan 1, 1990 
Janus v. Tarasewicz
Facts — Husband and Wife both die from taking poisoned tylenol, husband has insurance policy with wife named as beneficiary and his mother as contingent, life insurance has survivial requirement that beneficiary only needs to survive by a millisecond, they have to prove wife survived by milisecond to know if she get proceeds which would then pass to her family instead of going to husband’s mother 
Holding and Reasoning – outcome?, court used sufficient evidence standard (in CA its clear and convincing) (ok what are we supposed to take from this case?? Is it not CA case - they use different standard, different survival length requirement and its life insurance which isnt probate property? So it doesnt go through intestacy?) 
Family Code § 297 Domestic Partners & Partnership Defined 
(a) … 
(b) Domestic partnership shall be established in CA when both person file Declaration of Domestic Partnership, and following are met: 
(1) … there are 5 things listed here do we need to know them? 
Family Code § 297.5 Rights of Domestic Partners 
(a) Domestic partners get same rights as spouses
(b) … 
(c) Surviving registered domestic partner has same right was widow or widower
(d) Rights and obligations of registered domestic partners with respect to child shall be same as spouses 
(j) Under this act, Gender specific terms referring to spouse shall be construed to include domestic partners 
B. Descendents 
CPC § 6402 Share Not Passing to Surviving Spouse 
Except as provided in 6402.5 (we are not responsible for 6402.5) the part of intestate estate not going to spouse passes as follows: 
(a) To issue of decedent, issues taking equally if they are the same degree of kinship, if not equal those of more remote take in manner provided in §240 (below)
(b)  to parents
(c)  to the issue of parents, taking equally if equal degrees of kinship if not equal degrees of kinship then use §240
(d) to grandparents taking equally, if no surviving grandparent to issue of grandparents taking equally if equal degrees of kinship, if unequal use §240
(e)  to surviving issue of predeceased spouse 
(f)  to next of kin, to next of kin in equal degree, but where there are two or more collateral kindred of equal degree but from different ancestors, those with the nearest ancestor are preferred
(g) If there is no surviving next of kin but decedent is survived by parents of predeceased spouse or issue of those parents - to parents equally or to issue of those parents taking equally if equal degrees of kinships 
With § 6402 you stop and which level you find someone and divide there 
***there is handout of CA intestacy chart 
***table of consanguinity on page 87 - but we only need to know as far as grandparents 
CPC § 240 Distributions to Issue (Modern Per Stirpes) (aka per capita with right of representation) 
Property is divided into as many equal shares as in the nearest generation of the issue where an issue is living, if there are deceased members of that generation then their issue/issues split their share 
CPC § 245 Modern Per Stirpes Distribution (for wills and trusts) 
(a) If a will, trust or other instrument says section 240 of probate code shall be distributed like 240
(b) If instrument says like per capita, or per stirpes its not contrary intention to using 240 
CPC §6406 Relatives of Half blood
Relatives of half blood inherit the same share as if they were whole blood 
Negative Will Rule - in CA we do not allow disinheritance by negative will which means you cannot write in your will that you do not want someone to take through intestacy, if you do not want that person to take you have to affirmatively dispose of property through will or other instrument 
C. Millecaneous CPC Sections from this Section of Course 
CPC § 220 Simultaneous Death: In General (for property not passing through intestacy)
Except as provided in §220 - 226, if it cannot be established by clear and convincing evidence that one person survived the other, the property of each person shall be administered or distributed as if that person had survived the other (clear and convincing evidence that they survived even by a millisecond)
CPC § 222 Gift Conditioned on the Survival of Another 
(a) If gift if conditioned on the person surviving the other, must be proved they survived by clear and convincing evidence 
(b) ?
CPC § 223 Joint Tenants 
(a) “Joint tenants” = owners of property held under circumstances that entitled one or more to the whole of the property on the death of the other  
(b) If property is held by two joint tenants and both of them died and it cannot be established by clear and convincing evidence that one survived the other, the property held in joint tenacy shall be administered ½ as if one joint tenant has survived and the other ½ as if the other joint tenant survived 
(c) If property is held by more than two joint tenants and all of them died and it cant be established who survived the other the property shall be divided into as many portions are there are joint tenants and the share of each joint tenant shall be administered as if that joint tenant survived the other joint tenants 
CPC § 224 Life Insurance 
If insured and beneficiary die and it cannot be established by clear and convincing evidence that the beneficiary survived the insured the proceeds distributed as if the insured survived beneficiary (except …) 
CPC § 21109 Survival Requirements 
(a) Transferee who fails to survive does not take under the instrument 
(b) If it cannot be proved by clear and convincing evidence that that the transferee survived then its deemed transferee did not survive 
V. TRANSFERS TO CHILDREN 
A. Adopted Children 
Hall v. Vallandingham 
Facts
Issue
Holding and Reasoning 
Minary v. Citizens Fidelity Bank & Trust Co. 
Facts — mother creates trust which is to be paid to her husband and 3 sons, upon death of last surviving beneficiary the property will be distributed to heirs, the last surviving son adopted his wife so that she would be an heir to the mother and be able to acquire property under the trust 
Issue — if you adopt your spouse does that make the spouse an heir? 
Holding and Reasoning — no, court through the son  son was trying to alter the mother’s intent, thought the son was trying to frustrate the declared intentions of an ancestor by an adopting an adult for sole purpose of making them an heir (a true adopted child usually would be able to inherit) 
CPC §21115 When Class Gifts Includes Half Bloods, Adopted Persons, Nonmarital Children, Stepchildren, Foster Children and Their Issue (doenst apply to intestacy this is for will etc) 
(a) Halfbloods, adopted, nonmarital are included in the class gift 
(b) If there is transfer by person who is not natural parent, person is not considered child of that parent unless the person lived in household of that parent (or of parent’s parent, brother, sister, spouse, or surviving spouse) while they were a minor 
· (b) is about adult adoption = they had to be living with adoptive parent while they were a minor to inherit through that person as their issue 
Estate of Dye (CA case)
Facts — Dye had first wife and kids with her, they divorced and kids were adopted by first wife’s new husband, this severed the rights for the kids to inherit from Dye (law had changed since then), Dye remarries and adopts children of his second wife, dye and second wife have reciprocal wills, wife dies first then Dye, his will its supposed to go to issue and was supposed to go to adopted son
Issue — can Dye’s natural sons take? 
Holding and Reasoning — yes natural sons can take, they fit into the exception because they were adopted out by the spouse of the natural parent, so they can still take from their father, so they are included under “issue” of Dye’s will, if he wanted property to only go to his adopted son then he should have written that in his will
CPC §6450 Adopted and Non Marital Children 
A relationship between parent and child exists for intestacy in following circumstances: 
(1) The relationship of parent and child exists between a person and the person’s natural parents regardless of marital status of parents
(2) Relationship of parent and child exists between an adopted person and the persons’s adopted parents 
· Once someone is adopted that becomes the strongest relationship, gets tricky when child and natural parent still have relationship after adoption 
CPC § 6451 When Adoption Does & Does Not Sever Relationship with Natural Family 
(a) An adoption will severe the relationship between child and natural parent unless BOTH 
(1) Adopted person and natural parents lived together at any time as parent and child, or the natural parent was married or cohabitating with the other natural parent at the time the person was conceived and died before person’s birth 
(2) The adoption was by the spouse of either of the natural parent’s of after the death of either of the natural parents 
(b) Neither natural parent nor relative of natural parent (except whole blood brother or sister) inherits through adopted person on the basis of a parent child relationship, unless adoption is by the spouse or surviving spouse of that parent 
· So its a one way thing, adopted out child can inherit from natural parent but natural parent cannot inherit from them 
(c) Prior adoptive parent and child relationship is treated as natural parent child relationship 
O’Neal v. Wilkes (equitable adoption non CA) 
Takeaway — professor said that this was a good case for equitable adoption and that today it would have been identified as equitable adoption 
Facts — Girl’s mother died, her father never recognized her as his daughter, she lived with her aunt for 4 years, then another aunt, then aunt sent her to live with testator, she lived with him for over 10 years and he referred to her as his daughter, and she claimed she could inherit from him under theory of equitable adoption, statutorily adopted daughter Wilkes and trial court ruled in favor of Wilkes because aunt didnt have legal authority to enter into adoption contract with testator 
Issue — may a contract to adopt be specifically enforced if it is entered into by a person without authority to consent to the adoption 
Holding and reasoning – no, cannot be enforced if person didnt have legal authority, here aunt did not have legal authority 
CPC §6455 Equitable Adoption 
Nothing in this chapter affects or limits application of the judicial doctrine of equitable adoption
· determined case by case - and circumstances suggest that was intended 
· There can be an oral agreement or it could be implied, with implied there needs to be more facts and circumstances to support
CPC §6454 Right to Inherit from Foster or Stepparent
Need both of the following: 
(a) Relationship begin during persons minority and continued throughout the joint lifetimes 
(b) It is established by clear and convincing evidence that the foster parent would have adopted the person but for a legal barrier   
Estate of Ford (equitable adoption in CA / right to in inherit from foster parent
Takeaway — there has to be strong evidence that decedent intend to adopt, loving relationship is not enough 
Facts — Fords took in Bean as a foster child when he was 4, he remained living with them until he was older than 20 and after that remained very close with the family, he called them mom and dad, and girl called him her brother, whenever there was a big family decision like what medical care should be given to the father they consulted Bean, but the family never officially adopted him  
Holding and Reasoning — denies equitable adoption, claimant must demonstrate the existence of some direct expression on the decedent’s part of an intent to adopt the claimant, doctrine of equitable adoption allows person to inherit if family treated foster child as natural or adopted child and adoption was promised or contemplated but never performed, CA law does not recognize estoppel arising merely from familial relationship between decedent and the claimant, intestate law is trying to guess what decedent would have wanted, just a mutually affectionate relationship, without direct expression by decedent of intent to adopt child sheds little light on the decedent’s likely intent regarding distribution of property
B. Nonmarital Children 
CPC 6450 (this is above but is also relevant here) = The relationship of parent and child exists between a person and the person’s natural parents regardless of marital status of parents
CPC §6452 Conditions Preventing Parent From Inheriting from or through a Child (unworthy heir)
(a) Parent does not inherit if any of the following apply
(1) Parental rights were terminated and parent child relationship was not judicially reestablished 
(2) Parent did not acknowledge the child 
(3) Parent left during child’s minority without effort to provide or communicate for at least 7 consecutive years that continued until the end of the child’s minority, with intent to abandon child 
(b) If anything in (a) applies then parent will be treated as predeceased 
Estate of Griswold (CA case) 
Facts — Denis is born to mother, then initiates a court proceeding to have draves listed as father, draves admits he is father in court and pays child support for first 18 years of denis’s life but they dont have contact, draves marries and has 2 kids, denis marries but doesnt have kids, draves dies in 1993 and denis in 1996, the two children of draves are trying to inherit through denis as this siblings through intestacy, case turns on if father draves would have been able to inherit  
Holding and Reasoning — court goes through §6452, because draves admitted in court that he was the father that is enough for acknowledgement in 6452 
CPC §6453 Determining Who Is a Natural Parent 
(a) A natural parent and child relationship is established where that relationship is presumed and not rebutted pursuant to uniform parentage act 
Family Code §7610 Establishing Parent-Child Relationship 
Established as follows: 
(a) Between child and natural parent, By proof of having given birth to the child, or under this part
(b) Between child and adoptive parent, By proof of adoption 
Family Code §7611 Presumed Natural Parent
Man presumed parent in any of following: 
(a) Parent and natural mother are married or have been married and child is born during marriage or within 300 days after marriage 
(b) Before birth the parent and mother attempted to get married, although attempted marriage deemed invalid and either of following true
(1) If attempted marriage could be declared invalid by court order, Child born during attempted marriage or within 300 days
(2) If the attempted marriage is invalid without court order child is born within 300 days after the termination of cohabitation 
(c) After birth presumed parent and mother are married or attempt to get married and either is true: 
(1) With his consent presumed parents is named as parent in birth certificate 
(2) Presumed parent is obligated to support child under written voluntary promise or by court order 
(d) Presumed parent receives child into his home and holds child out as his natural child 
(e) The child is in utero after death of decedent condition in 249.5 are satisfied 
Steps with children: 
1. Are parents married? 
· If yes then both assumed as the natural parent under fam code §7611(a) 
· If no then it is non marital child and go to 7611(b) 
· ?? other steps?
2. Has the child been adopted? Do 
3. Did the parent acknowledge the child? 6452
C. Posthumous Children 
CPC §6407 Posthumous Heirs 
Relatives of decedent conceived before the decedent's death but born after inherit as if they had been born in the lifetime of the decedent 
Woodward v. Commissioner of Social Security (MA case) 
Takeaway – with posthumous conception need the consent in writing from decedent 
Facts — husband is diagnosed with cancer, he saves sperm in case he becomes sterile from cancer treatment, he dies a couple months later, 2 years later the wife uses the sperm and has twins, social security administration denied their claim for survivor benefits and said wife didnt prove the twins are the husbands children, 
Issue — can the children inherit as “issue” of father when they were born 2 years after his death?  
Holding and reasoning — yes, a posthumously conceived child may enjoy inheritance rights as issue under intestacy, but the prospective donor parent must clearly and unequivocally consent not only to posthumous reproduction but also to the support of any resulting child, giving genetic material only shows he wished to reproduce at some point but not necessarily after his death, here mother could not prove father’s consent 
CPC § 249.5 Child Conceived After Death of Genetic Parent 
Child conceived after parents death will be treated as being born within the lifetime of the parent if child can show all of the following 
(a) Decedent in writing says that his/her genetic material shall be used for posthumous conception, subject to the following: 
(1) Writing is Signed and dated
(2) Writing can be revoked or amended in only by a writing, signed by the decedent and dated
(3) A person is designated by decedent to control the use of genetic material 
(b) Person who is designated to control gives written notice to whoever is in charge of distributing estate that there is generic material is available for use of posthumous conception  
(c) In utero within 2 years of death certificate issuance 
***posthumously conceived children are always considered nonmarital children
In re Martin B (Ny case, note case) 
· James father creates trust that distributed monthly incomes, james dies, posthumously child born 2 years after james death, another child born year later, question is if these children can get distributions from james father’s trust 
· Court stated without evidence that james’s father would have wanted to excluded the posthumous children they are eligible for distributions 
· Prof says this could come out differently under CA law (cpc 21114) 
CPC §21114 Meaning of Gifts to Heirs
When someone says “heirs” it transfers to person and in shares that would succeed to the designated person’s intestate estate under the intestate succession of law  
D. Assisted Reproduction and Same Sex Couples
CPC §7611 has been changed to gender neutral language 
Family Code §7613 Paternity of Child Conceived by Artificial Insemination 
· Marriage of 2 women that use sperm donor through licensed sperm providor or sperm bank, the sperm donor is not considered natural parent unless there is an agreement otherwise 
· If sperm is not provided through sperm bank and is provided straight to mother from donor then there is presumption that donor is natural parent, unless written agreement otherwise or clear and convincing evidence otherwise 
E. Advancements 
Advancement = property given by decedent while still living, and then dies intestate
Common law rule = all lifetime gifts are presumed to be advancements  
CA rule / modern approach = inter vivos gifts are not treated as advancements unless specifically designated 
CPC §6409 Advancement Requires Writing 
(a) If a person dies intestate, gifts given away during their lifetime are treated as advancements if one of the following are satisfied 
(1) Decedents declares in contemporaneous writing that the gift was an advancement against the heir’s share or that value should be deducted 
(2) The heir acknowledges in writing that the gift is to be so deducted or is an advancement as to their share 
*for this writing requirement even something like a little note or email would be enough to prove it was advancement 
If something is determined to be an advancement … 
· Then you take its value and add its value back to total of estate and then divide it, but with the person who got advancement you subtract the advancement from their share 
VI. BARS TO SUCCESSION 
A. The Slayer Rule 
In re Estate of Mahoney (vermont case) 
Facts - wife convicted of manslaughter, she shot her husband, and he died intestate without issue, wife is trying to inherit from the estate 
Issue - can a party who has been convicted of the intentional killing of the other inherit from the estate? 
Holding and Reasoning - no, conviction of murder or manslaughter means they cannot inherit, anything they are supposed to inherit is held in constructive trust in favor of other heirs  
CA slayer rules: 
CPC §250 Slayer Not Entitled 
(a) A person feloniously and intentionally kills the decedent is not entitled to any of the following: 
(1) Property under the will of decedent, or trust, or any special power of appointment
(2) Any property through intestate succession 
(3) Any of decedent’s quasi community property 
(b) Property in (a) is treated as if killer predeceased and section 21110 does not apply 
· Intentionally part is important, involuntary manslaughter would not trigger slayer doctrine, only voluntary manslaughter 
CPC §251 Killing By Joint Tenant 
If joint tenant feloniously kills the other they don't get right of survivorship 
CPC §252 Killing by Beneficiary of Life Insurance or Other Contract
A named beneficiary of bond or life insurance who feloniously and intentionally kills the principal is not entitled to any benefit under the bond or policy 
CPC §254 Effect of Judgement; Burden of Proof 
(a) Final judgment of conviction of felonious and intentional killing is conclusive for purpose of this part
(b) In the absence of final judgment of conviction, court may determine by a preponderance of the evidence whether the killing was felonious and intentional for purpose of this part, burden of proof is on the party seeking to establish the killing was intentional and felonious 
CPC § 259 Abuser Deemed to Predecease 
(a) Any person shall be deemed to have predeceased the decedent where all following apply: 
(1) It has been proven by clear and convincing evidence that the pearson is liable for physical abuse, neglect, or financial abuse of the decedent, who was an elder or dependent adult
(2) Person is found to have acted in bad faith 
(3) The person has been found to have been reckless, oppressive, fraudulent, or malicious in the commission of any of these acts upon decedent 
(4) The decedent at time of acts and until time of death was unable to manage his or her financial resources or to resist fraud of undue influence 
(b) … 
(c) Any person found liable under (a) will not receive property from decedent's estate 
B. Disclaimer 
How to disclaim: 
· Person can disclaim their intestate interest as well as others
· Personal representative can disclaim on behalf of a decedent 
· Beneficiary who disclaims is not treated as predeceased for purpose of determining which generation division is made
· Person must disclaim within 9 months 
Disclaimer under CPC 
· Treats disclaimer as predeceasing the testator - for testator’s death only, not for any other death 
· Intestacy rules control where property goes: disclaimee cannot direct where property goes
Requirement of Disclaimer: 
1. Must be in writing, and 
2. Writing must be executed 9 months after the date of death 
CA disclaimer exceptions: 
1. Super creditor rule: cannot disclaim to avoid payment to super creditors (IRS, providers of general health benefits like social security medicare) 
2. Division determination exception: not treated as predeceased 
· Disclaimer not effective for purposes of determining division of testator's property 
Estate of Lowrie (CA case in french) 
Facts - granddaughter is bringing elder abuse case against her uncle for his treatment of her grandmother/ his mother, she was going to inherit through a trust, trust was changed and she claims uncle forced grandmother to change it  
Holding and Reasoning - court holds granddaughter has standing, if uncle died before grandmother then granddaughter would have been entitled to succeed under descendants estate, so her contingent interest gives her strong incentive to pursue this action and gives her standing 
VII. WILLS - CAPACITY AND CONTESTS 
A. Capacity 
CPC §6100 Who May Make A Will 
(a) An individual 18 or more years of age who is of sound mind may make a will 
(b) A conservator may make a will for the conservatee if the conservator has been so authorized by a court 
CPC §6100.5 Standard of Competence 
(a) An individual is not mentally competent to make a will if at the time of making the will either of the following is true: 
(1) Individual does not have sufficient mental capacity to understand 
(a) the nature of the testamentary act 
(b) understand and recollect the nature and situation of the individual’s property, or 
(c) remember and understand the individuals relations to living descendents 
(d) Individual suffers from a mental disorder with symptoms including delusions, hallucinations, etc
General Rebuttable Presumption of Capacity: we presume testator has requisite capacity to create will at time of execution  
Ways to challenge a will: 
1. Incapacity 
2. Undue influence 
3. Duress
4. Fraud 
5. Tortious interference 
1. Incapacity 
In re Wright’s Estate (CA incapacity case) 
Takeaway - strange behavior is not enough to show incapacity
Facts - there was a petition to admit a will, but it was denied on the ground of incapacity, many witness testified to his unsound mind they said he did things like, running out of his house partly dressed, picked up silverware from the trash, picked up paper flowers from the garbage, he had suffered a head injury that seemed to change him 
Issue - was testator of unsound mind? 
Holding and reasoning - court held he was not of unsound mind, capacity cannot be destroyed by showing few isolated acts and moral irregularities, it doesnt matter if you have strange behavior if you understand all the things in §6100.5
Wilson v. Lane (georgia case) 
Takeaway - mental capacity is super low threshold, its about capacity at time of execution, doesnt matter if later she got dementia  
Facts - Wilson is filing a caveat to John Greer’s will challenging capacity, Wilson put forth evidence of her dementia and paranoia in the last years of her life (she thought her house was going to flood and called fire department when there was no fire)  Doctors thought she had alzhemiers or dementia
Issue - did she lack capacity? 
Holding and reasoning - some evidence of eccentric and possible mental illness but she still had requisite capacity, even though she may have had dementia we still ask if she understood what she was doing when she executed her will and court finds that she did 
2. Insane Delusion
Insane Delusion - an insane delusion is one to which the testator adheres against all evidence and reason to the contrary. A delusion is a false conception of reality,  a defect that, when shown may strike the will in part or in whole. 
· If there is ANY factual basis for the testator's belief it is not an insane delusion (CA approach), the other nonCA approach is an insane that if there is some factual basis for it it may still be an insane delusion if a rational person could not have drawn the same conclusion  
· Causation = but for the testator’s delusional belief the testator would not have made the the way they made it 
What to do it insane delusion is shown?
· Where only parts of the will impacted: courts will strike out those particular parts only
· Where too much of will is impacted: only remedy is to strike the entire will 
In re Strittmater’s Estate (new jersey case) 
Takeaway - dont need to know the test (honigman) from this case because they are different than CA test 
Facts - appellants challenge decree on grounds that testatrix was insane, doctor said that she suffered from paranoia and split personality, she used to be close with her parents but as she got older she would say horrible things about them, she never got married and supposedly hated men, hse left her entire estate to the national women’s party 
Issue - did she suffer form insane delusions? / should her probate be set aside? 
Holding and Reasoning - court found that she did suffer from insane delusions, the court thought that her points about men were insane delusions and cause her to leave her estate to the national women’s party so her probate should be set aside 
Breeden v. Stone (colorado case)  
Facts - testator was involved in a hit and run where he killed someone, after taking excessive amount of cocaine and drinking alot he committed suicide, he left a holographic will that said he wanted to leave everything to his friend, before his death testator was paranoid and thought he was under surveillance and he was not communicating with his family
Holding and Reasoning - court held that he still had requisite capacity, even though he had been drinking and doing cocaine, he did those things often and he had a high tolerance, he still had enough mental capacity when he was writing his holographic will, the insane delusion (if it was one) did not cause the disposition to the friend (it would have been more of an issue if he left his property to anti gov organization)
B. Undue Influence 
CPC §6104 Duress, Menace, Fraud, Undue Influence
The execution or revocation of a will or a part of a will if ineffective to the extent the execution or revocation was procured by duress, menace, fraud, or undue influence 
Undue Influence = donative transfer is produced by undue influence if wrongdoer exerted such influence over the donor that it: 
(1) Overcame the donor’s free will and 
(2) Caused the donor to make donative transfer that the donor would not otherwise have made
· Excessive persuasion that causes testator to act or not act by overcoming their free will
· *from restatement property 
Welfare & Institutions Code §15610.70 Undue Influence Defined
(a) “Undue influence” means excessive persuasion that causes another person to act or refrain from acting and results in inequity. In determining whether a result was produced by undue influence the following should be considered 
(1) The vulnerability of the victim (incapacity, illness, disability, injury, age, education, impaired cognitive function etc) 
(2) Influencers apparent authority (status as fiduciary, family member, care provider, health care professional, legal professional, spiritual adviser, etc) 
(3) Actions or tactics used by influencer (controlling necessity of life, used of affection or intimidation or coercion, initiation of change in personal property rights)
(4) The equity of the result (economic consequences to victim or divergence from prior intent or course of conduct) 
Look for: 
· Susceptible donor 
· Opportunity by wrongdoer 
· Disposition by wrongdoer 
· Disposition result of influence 
Common Law undue influence: Confidential relationship + suspicious circumstances = presumption of undue influence (burden shifting) 
· Types of confidential relationships 
· Fiduciary 
· Reliant 
· Dominant - subservient 
· Examples of suspicious circumstances: 
· Secrecy or haste
· Reasonable person would regard it as unnatural, unjust or unfair 
· Donor’s attitude toward others changed by reason of his relationship with the alleged wrongdoer 
Elements for presumption of undue influence in CA (CA common law) = Where all of the following are shown by the challenger, we presumed undue influence, and shift the burden to the influencer to prove otherwise: 
(1) There is a confidential relationship between the alleged influencer and the testator 
(2) The influencer actively participated in preparing the will 
· Doesnt have to be drafting the will, it can be 
· asking if they want a will and driving them to attorney’s office, 
· Choosing the attorney, 
· Being the room with attorney and telling attorney what testator wants etc  
(3) The influencer unduly profited from the will 
· Two different ways to satisfy this: 
· (1) intestacy v. will = where the influencer receives more in will than would have gotten under intestacy 
· (2) earlier v. current = where the influencer receives more in new will compared to old 
*undue influence active participation handout has more examples 
CPC §21380(a) Transfers Presumed Fraudulent (statutory undue influence)
(a) A provision of an instrument making a donative transfer to any of the following person is presumed to be the product of fraud or undue influence: 
(1) The person who drafted the instrument 
(2) A person who transcribed the instrument or cause it to be transcribed and who was in a fiduciary relationship 
(3) A care custodian of a transferor who is dependent adult, but only if the instrument was executed during the period in which the care custodian provided services to the transferor, or within 90 days before or after the period 
(4) A care custodian who commenced marriage, cohabitation, or domestic partnership with a transferor who is a dependent adult which providing services to that dependent adult or within 90 days 
(5) A person who is related by blood or affinity to person described in 1 - 3
(6) A cohabitant or employee of any person described in a paragraph (1) and (3) 
(b) Presumption can be rebutted by providing clear and convincing evidence that donative transfer was not the product of fraud or undue influence
(c) Notwithstanding paragraph (b), with respect to donative transfer to the person who drafted the instrument, or to a person who is related to the person who drafted - the presumption is conclusive 
CPC §21382 Exceptions to Presumed Undue Influence
Section 21380 does not apply to following 
(a) Donative transfer to a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor 
(b) An instrument that is drafted or transcribed by a person who is related by blood or affinity, within the fourth degree, to the transferor or the cohabitant of the transferor 
(e) Donative transfer of property valued at 5,000 dollars when estate  is valued at more than amount in 13100 
(f) An instrument executed outside of CA by a transferor who was not a resident of CA when the instrument was executed 
CPC §21384 Donative Transferors Excluded from Presumption; Certificate of Independent Review 
(a) Donative transfer is not subject to section 21380 if instrument is review by an independent attorney who counsels transferor, out of the presence of any heir or proposed beneficiary, about the nature and consequences of the intended transfer, including effect of the intended transfer on the transferor’s heirs, attempts to determine if the intended transfer is the result of fraud or undue influence, and signs and delivers certain form to trasnsferor 
How a testator can protect against undue influence challenges: 
(1) Testamentary explanation = explain either in will or in a letter that the lawyer will give to the affect people, why the exclusion or why changes have been made
(2) No contest clause = a provision of a will, trust, or other testamentary instrument that, if enforced, would penalize a beneficiary for filing a pleasing in any court 
· Probable cause: a no contest clause will not be applied against a contestant who has challenged the instrument on the basis of probable cause (probable cause exists if, at the time of filing a contest, the facts known to the contestant would cayse a reasonable person to believe that there’s a reasonable likelihood that the requested relief will be granted after an opportunity for further discovery) 
CPC §21310 contest clause definitions 
· Contest = pleading filed with the court by a beneficiary that would result in a penalty under a no contest clause, if the no contest clause is enforced
· Direct contest = contest that alleges the invalidity of a protected instrument or one or more of its terms, based on one or more of the following grounds: forgery, lack od due execution, lack of capacity mencase, duress, fraud, undue influence 
· No contest clause = provision in an otherwise valid instrument that if enforce, would penalize a beneficiary for filing a pleading in any court 
CPC §21311 enforcement of no contest clause
No contest is only enforced against follow types of contests
1. Direct contest brough without probable cause
2. Challenge a transfer of property on the grounds that it was not transferor’s property at the time of transfer 
CPC § 21312 construction of no contest clause 
In determining the intent of the transferor, a no contest clause shall be strictly construed  
In re Estate of Sharis (didnt go over in class or ppt, massachusetts case) 
Facts - grandson lived with grandmother and grandfather, grandfather had alzheimer's he lived in a nursing home and died, grandmother died 13 months later, 2 years before grandmother died grandson had her write a will, but he contacted attorney and spoke with him, attorney never spoke to grandmother, will made it so that daughters and grandson shared stock and savings account and residuary, he also never told any family it was happening when he had her execute the new will 
Issue - can circumstantial evidence be used to show undue influence? 
Holding and reasoning - yes, court thinks this is enough evidence for undue influence, (the massachusetts elements are a little diff than CA but maybe good example to show fact pattern of what would be undue influence) 
In re Will of Moses (didnt go over in class or ppt, mississippi case)
Facts - Moses was married 3 times, each husband predeceased her, after her last husband died she starting hooking up with her lawyer named Holland, then she changed her will to leave most of her property to Holland, but she used a different lawyer to write her will and Holland did not know Moses left most of her property to him, when moses died her older sister challenged the will on undue influence 
Issue - was there a presumption of undue influence even though he didnt know about the will? / can the presumption be rebutted? / if a lawyer just writes a will and doesnt ask questions about why she is doing what she is doing, can this be used to rebut undue influence? 
Holding and reasoning - yes there is presumption when she left her stuff to holland even though he didnt draft will, but it can be rebutted, but because the lawyer who drafted the will did not give her meaningful advice it does not rebut the presumption 
§21360-21392 - these were all put into effect after Leisure World fiasco 
CPC §21362 Definition of Care Custodian 
(a) “Care custodian” is person who provides health or social services to a dependent adult, “care custodian” does not include a person who provided services without remuneration if the person had a personal relationship with the dependent adult (1) at least 90 days before providing services (2) at least six months before the dependent adult’s death, and (3) before the dependent adult was admitted to hospice care, if they were admitted to hospice care 
CPC §21366 Definition of Dependent Adult 
“Dependent adult” means a person who, at the time of executing the instrument at issue under this part was a person described in either of the following: 
(a) The person was 65 years of age or older and satisfied one or both of the following criteria: 
(1) The person was unable to provide properly for his or her personal needs for physical health, food, clothing, or shelter 
(2) Due to one or more deficits in the mental functions, person had difficulty managing his or her own financial resources or resisting fraud or undue influence 
(b) The person was 18 years of age or older and satisfied one or both of the following: 
(1) Person was unable to provide properly for his or her personal needs for physical health, food, clothing, or shelter
(2) Due to one or more deficits in the mental functions, person had substantial difficulty managing his or her own financial resources or resisting fraud or undue influence 
CPC §21370 Definition of Independent Attorney
Attorney who has no legal, business, financial, professional or personal relationship with the beneficiary of donative transfer, and would not be appointed fiduciary or receive benefit under instrument 
Rice v. Clark (CA case, from french) 
Takeaway - statutory is narrower and common law undue influence is broader, “transcribe” isnt broad enough to cover assisting the will be formed and it has to be person actually writing will  
Facts - Clare was older woman and after her husband died she became very good friends with her handyman, he worked for her for years and she didnt really have any family, she changed her will/ trust so he would become beneficiary adn trustee when she died, Rice was contingent beneficiary is clark or husband did not survive her, when clare was trying to change her trust she had switched lawyers once and at second lawyer she almost didnt sign and she left the office and clark went with her and at breakfast he said another lawyer will just make same documents so she should just sign these and so she did, then later when clare’s health was declining clark was power of attorney and transferred her stocks into the trust 
Holding and reasoning - clark doesnt fit into common law undue influence because he didnt unduly benefit because he was closest person to her, then under statutory he doesnt fit because he didnt transcribe or cause to be transcribed because he didnt help with psychical prep of documents, so there is no presumption of undue influence 
Estate of Lira (CA case from french) 
Takeaway - §21351(a) exemption from disqualification applies where the transferor and transferee are related at the time that the transferor executes the donative instruments 
Facts - drafter of the will was the step grandson and he was beneficiary, but after the execution of the will the grandfather and grandmother broke up, so upon death the step grandson was no long related to the testator 
Holding and Reasoning - all that matters is that they were related at the time of execution, not death, so teh transfer is valid 
Estate of Winans
Takeaway - if you want to rely on the certificate of independent counsel, you make to make sure it is as independent as possible, this case also gave some definitions regarding certificate of independent counsel : 
· Independent attorney- but this is above in 21370
· Adequacy of counseling for 21384 = “nature and essence” is to make sure the transferor knows exactly what he or she is doing in executing the instrument, requires testator to understand (1) the nature of the property bequeathed, (2) that a disqualified person will received the property, (3) that the natural objects of testator's bounty if any will not receive property
· Confidentiality for 21384 - there isnt really a brightline rule here, but court said at minimum disqualified person should not be in the room during counseling 
Facts - one month before death winans changes will and leaves subsantial amount of property to his care custodian, Timar, but she got a certificate of independent review, half brother is challenging 
Holding and reasoning - court denied timar’s MSJ because there are triable issue of fact as to whether the independent counsel was sufficient 
Warning signs that will may be contested: 
1. New testamentary scheme makes a radical departure
2. Multiple or blended families
3. Imposes conditions that are likely to anger the beneficiary 
4. Makes a dispositions to a person unpopular with the testator’s family 
What to do if a will contest seems possible (some precautionary measures) 
1. Record building - record video discussion, professional examination of capacity, disinterested witnesses, inter vivos trust
2. Maintain secrecy - inter vivos trust, inter vivos gifts
3. Sooth feelings - family meeting, letter or video explanation 
C. Duress
Duress = a donative transfer is procured by duress if the wrongdoer threatened to perform or did perform a wrongful act that coerced the donor into making donative transfer that the donor would not otherwise have made 
· A will signed under duress is invalid 
Physical factor = duress is similar to undue influence coupled with some type of physical factor making offense more serious 
D. Fraud
Fraud = testator is deceived by a deliberate misrepresentation and as a result does that which he would not have done 
Fraud in the inducement = the deliberate misrepresentation causes the testator to execute or revoke a will, to refrain from executing or revoking a will, or to include particular provisions in the wrongdoer’s favor
Fraud in the execution = a person intentionally misrepresents the character of contents of the instrument signed by the testator, which does not in fact carry out the testator’s intent 
Lantham v. Father Divine 
Takeaway - case is famous for two principles : 1. Extending the concept of a constructive trust beyond fraud situations in which person made a false promise to the testator 2. Making intended legatee (third party) beneficiary of constructive trust 
Facts - Mary died, leaving will that devised her entire estate to Father Divine, who was the leader of a religious cult, apparently she had expressed desire to revoke the will before she died and execute new will devisin to her cousins, cousins of mary are challenging fraud (and duress and undue influence) 
Holding and reasoning - court created a constructive trust, 
E. Tortious Interference of Expected Inheritance 
Beckwith v. Dahl (Ca case from french) 
Takeaways - A person who lacks standing in a probate proceeding may nevertheless state a claim for intentional interference with an expected inheritance against another whose deliberate, wrongful conduct toward the decedent caused the plaintiff to be deprived of a reasonably expected inheritance.
Elements are: (1) Expectation of inheritance, (2) Intentional interference with that expectancy by third party, (3) Independently wrongful or tortious interference, (4) Reasonable certainty of inheritance but for interference (5) Damages 
Facts - beckwith and macginnis were in a relationship, dahl was was macginnis sister, macginnis was going to leave ½ estate to beckwith and ½ to sister, macginnis asked beckwith to create will and he did it and he sent it to dahl, dahl said dont give it to macginnis i will have attorney give it to him, dahl knew macginnis was going into life threatening surger but never gave him will before and he died, when probate proceedings were going on estate only went to dahl and beckwith started this action 
Holding and reasoning - CA recognizes IIEI, elements above 
VIII. WILLS - EXECUTION OF WILLS 
A. Attested Wills 
1. General Statute and Attestation (Witness) Requirements 
UPC §2-502(a) - except as otherwise provided … a will must be: 
(1) In writing 
(2) Signed by testator or in the testator’s name by some other individual in the testator’s conscious presence by the testator’s direction; and 
(3) Either 
(A) Signed by at least two individuals, each of whom signed within a reasonable time after the individual witnessed either the signing of the will as described in paragraph (2) or testator’s acknowledgement of the will; OR 
(B) Acknowledged by the testator before a notary public or other individual authorized by law to take acknowledgments  
CPC §6110 Requirements for Formal Will
(a) Except as provided in this part, a will shall be in writing and satisfy the requirements of this section 
(b) The will shall be signed by one of the following: 
(1) By the testator 
(2) In the testator’s name by some other person in the testator's presence and by the testator’s direction 
(3) By a conservator pursuant to a court order to make a will under section 2580 
(1) Except as provided in paragraph (2), the will shall be witnessed by being signed, during the testator’s lifetime, by at least two persons each of whom
(A) Being present at the same time, witnessed either the singing of the will or the testator’s acknowledgement of the signature of the will and 
· CA uses conscious presence test, are you close enough to understand what is going on - normally speaking video conferencing doesnt count
(B) Understand that the instrument they sign is the testator's will 
(2) If a will was not executed in compliance with paragraph (1) … (we will discuss this part later but this is harmless error rule) 
Different approaches to Satisfying Wills Execution: 
1. Strict compliance = nothing short of absolute compliance will do 
a. (CA is historically a strict compliance jurisdiction, with some flexibility) 
2. Substantial compliance = close enough that where there is clear and convincing evidence that this is the will that testator wants and that testator substantially complied. A court will deem a defectively executed will as being accord with statutory purpose of the formalities 
3. Harmless error = so long as there is clear and convincing evidence that testator intended that document to be his will, then courts may dispense the wills act requirements 
Doctrine of Delayed Attestation: CA allows for witnesses to sign at a later time than testator, if testator acknowledges to witnesses that it is their signature on the document  
(1) Presence - But the two witnesses must be present at the same time when testator acknowledges it is his/her signature 
(a) Line of sight - the testator does not actually have to see the witnesses sign, but must be able to see them were the testator to look 
(b) Conscious presence - CA uses this, testator comprehends(through sight, hearing, or general consciousness of events)  that witness in the of signing and vice versa, look at whole set of circumstances surrounding the execution 
(2) Witnesses must sign before testator's death 
(3) Memory of testator singing - can sign anytime as long as they remember testator signing/acknowledging 
CA Harmless Error Attestation Rule: 
1. If there is attestation defect (witnessing defect) - look at T’s intent: where will was not executed according to the proper attestation requirements in elements (1)(A) and (B) of §6110, the will is treated valid if: 
(1) Proponent of the will establishes by clear and convincing evidence that 
(2) At the time testator signed the will
(3) Testator’s intended for the will to be testator’s will 
2. What  may be considered clear and convincing evidence: 
· Witness that can testify that testator mentioned that the will was supposed to be the will: “this is my will…” 
· Witnesses that can show that testator was of clear mind  
Summary of Differences between the UPC §2-502(a)  and CPC §6110:  
1. No notary public option in CA (notary can be witness but cannot replace two witness rule)
2. In CA, witnesses must be present at same time, unless exception applies 
3. In CA, must be signed during testator’s lifetime, not within reasonable time, as in UPC 
4. CA, unliked many states does not explicitly require that witnesses sign will in T’s presence 
a. We will look at CPC 6110(c)(2) later 
In re Groffman (england case) 
Takeaway - example of failing attestation requirements 
Facts - goffman's will was witnessed by his two friends, leigh and block, groffman signed will at blocks home in dining room but not in the presence of either witness because they were in the living room, then he brought will to block to sign as witness, and he signed, then brought will to leigh who was in other room and leigh signed without presence of block, estate was divided by widow and daughter from previous marriage, widow is objecting, 
Holding and Reasoning - because witnesses were not together when testator acknowledged it was his signature
Stevens v. Casdorph (west virginia case) 
Takeaway - in CA miller also didnt satisfy requirements, but it might be ok under harmless error because pauley who did witness was a notary, so at least one witness actually saw miller sign (not really sure if would be valid or invalid in CA) 
Facts - miller asks pauley, bank employee, to help him with execution of will, miller signs with pauley present, pauley takes miller’s will to two other bank employees, to have them sign as witnesses, miller remains at pauleys desk, waldron adn mcginn sign miller’s will as witnesses without having seen miller sign the will 
Holding and reasoning - will is invalid. the witnesses did not see Miller sign his will and he did not acknowledge his signature to them because he did not accompany the notary to the witnesses’ work area. The witnesses did not sign in each other’s presence or in Miller’s presence and did not acknowledge their signatures to each other or to Miller.
2. Signature Requirements 
Main things we need with signature 
· evidence of finality and genuineness, 
· Evidence this is final will form and not draft or notes 
· Does Not have to be traditional signature 
· Can be just an “X” or “dad” as long as the mark is intended to be a signature 
· Another person can assist testator in singing 
Taylor v. Holt  (tennessee case)
Takeaway - computer generated signature can satisfy requirement if testator intended it to be signature (tennessee had broader definition of signature than CA but prof said this would probably be ok in CA as long as witnesses saw him do it, but she said if witness’s signature was also just typed out then it could have been a problem) 
Facts - godfrey used computer generated signature to sign the will in the presence of his neighbors, who signed in godfrey’s presence, sister contested the will 
Holding and reasoning - Any mark, symbol, or other method, including a computer-generated signature, meets the will statute’s signature requirement if the testator makes or adopts it with the intention that it authenticates the will
3. Interested Witnesses
CPC §6112 Witnesses
(a) Any person generally competent to be a witness may act as a witness to a will 
(b) A will or any provision thereof is not invalid because the will is signed by an interested witness
(c) Unless there are at least two other subscribing witnesses to the will who are disinterested witnesses, the fact that the will makes a devise to a subscribing witness creates a presumption that the witness procured the devise by duress, menace, fraud, or undue influence. This presumption is a presumption affecting the burden of proof. The presumption does not apply where the witness is a person to whom the devise is made solely in a fiduciary capacity 
(d) If a devise made by the will to an interested witness fails because the presumption established by subdivision (c) applies to the devise and the witness fails to rebut the presumption, the interested witness shall take such proportion of the devise made to the witness in the will as does not exceed the share of the estate which would be distributed to the witness if the will were not established. Nothing in this subdivision affects the law that applies where it is established that the witness procured a devise by duress, menace, fraud, or undue influence 
· This is called purging the excessive benefit - if you cant prove there was no undue influence 
· Examples of rebutting the presumption - interested witness in the new will receives less than in the prior will
*interested witness review questions hanout* 
Estate of Morea (new york case)
Facts - there were 3 witnesses, 2 were beneficiaries under the will, but the son (who was one of the interested witnesses) was getting less under the will than he would have gotten under intestacy
Holding and reasoning - they concluded it was ok for the son to the be witness because he was getting less so they treated him as if he wasnt an interested witness (prof said this was unusual) 
CPC §6113 Laws Determining Validity of Will  - 
A written will is validly executed if its execution complies with any of the following: 
(a) The will is executed in compliance with section 6110 or 6111 
(b) The execution of the will complies with the law at the time if the execution of the place where the will is executed 
(c) The execution of the will complies with the law of the place where at the time of execution or at the time of death the testator is domiciled, has a place of abode, or is a national 
Prudence with execution of Wills: 
· You want to execute a will so its valid in as many states as possible 
· Fasten all pages together and number pages (1 of 10, 2 of 10, etc) 
· Proper attestation, everyone watching everyone signs 
· Most wills have attestation clause - “i was here on this day, i watch testator sign, etc” - also make sure witnesses see other witnesses sign 
B. Curing Defect in Execution of Attested Wills
1. Switched Wills 
In Re Pavlinko’s Estate (pennsylvania case) 
Takeaway - example of strict compliance (prof says that if this happened in CA today it would probably be probated) 
Facts - husband and wife make reciprocal wills and mistakenly sign each other’s wills, wife dies and no will is offered to probate, husband dies, instrument signed by him but written by wife is offered to probate
Holding and reasoning - the court doesnt probate the will and says they cannot change it to read as his will would have, they say will is void 
In re Snide (new york case)
Takeaway - (opposite of pavlinko they allowed switched will), 
Facts - also switched wills
Holding and reasoning - harmless error under upc? - court thought intent of parties was so clear that it would be perverse for the state to not probate the will (it was important that they were reciprocal wills and basically identical), court reforms the will to switch where it says husbands name to where it says wife’s name 
2. Harmless Error / Substantial Compliance 
In re Will of Ranney (new jersey case)
Takeaway - example of substantial compliance? - this form of substantial compliance has never really been adopted by other courts, this is a generous substantial compliance 
Facts - witnesses were supposed to a one step self proving affidavit but accidentally sign a two step, this basically means they didnt sign at all (i dont really get this)
Holding and Reasoning - court still allows the will to be probated because they substantially complied with will requirements (from quimbee: will may be enforced if the proponent of a will can show by clear and convincing evidence that the will, while failing to specifically comply with statutory requirements for formal execution, substantially complied with those requirements.)
UPC §2-503 Harmless Error 
Although a document or writing added upon a document was not executed in compliance with section 2-502, the document or writing is treated as if it had been executed in compliance with that section if the proponent of the document or writing establishes by clear and convincing evidence that the decedent intended the document or writing to constitute 
(1) The decedent’s will 
(2) A partial or complete revocation of the will 
(3) An addition to or an alteration of the will, or 
(4) A partial or complete revival of his or her formerly revoked will or of a formerly revoked portion of the will 
Harmless Error Hierarchy 
In harmless error cases, there is a hierarchy in the importance of will formalities: 
(1) “In Writing” is the most important  = permanent to terms of will 
(2) Signature = finality and genuineness of document 
(3) Attestation least important 
CA harmless error rules is above and is only for an attestation defect
In re Estate of Hall (montana case) 
Takeaway - introduces harmless error view (used UPC 2-503 harmless error) 
Facts - husband and wife want to execute a joint will, they have their lawyer prepare joint will with the terms they want, so they have a draft that is marked up with terms they want and lawyer just has to type out and print the official one, but in the mean time the husband wants to be protected so he asks if he can sign the draft one until the real one is finished, lawyer is notary and signs draft as a witness and there are no other witnesses, they tear up his old will, when he dies his daughter from prior marriage challenges this will 
Holding and reasoning - court says its ok, a will witnesses by two people who sign the will as witnesses may still be probated if the proponent of the will establishes by clear and convincing evidence that the decedent intended that will to be his or her will 
In re Probate of Will and Codicil of Macool 
Takeaway - if the decedent didnt review the document probably show clear and convincing evidence for harmless error 
Facts - Macool sought to amend her existing will and codicil after her husband passed away. She gave her attorney a handwritten note that allegedly added her niece to her will, her attorney then created a rough draft of her will and it said “rough” at the top, but macool passed away before reviewing or signing the new will 
Holding and reasoning - because didnt show clear and convincing evidence that she intended this to be her will, it wasnt, she didnt actually review that document in question and thereafter express her final assent to it 
C. Holographic Wills  
Holographic will = a will by the testator’s hand and signed by the testator; witnesses are not required 
Common law Rules for Holographic wills 
(1) Must be written by the testator’s hand, and 
(a) 1st gen = “entirely written, signed, dated” 
(b) 2nd gen = “material provisions”
(c) 3rd gen = “material portions” and extrinsic evidence allowed
(2) Signed by the testator 
(a) In almost all states permitting holographs, the will may be signed at the end, at the beginning, or anywhere else on the fact of the document 
(b) BUT, if not signed at the end, there may be doubt about whether the decendent intended his name to be a signature 
CPC §6111 Requirements for Holographic wills 
(a) A will that does not comply with §6110 is valid as a holographic will, whether or not witnessed, if the signature and the material provisions are in the handwriting of the testator 
(b) If a holographic will does not contain a statement as to the date of its execution and: 
(1) If the omission results in doubt as to whether its provisions or the inconsistent provisions of another will are controlling, the holographic will is invalid to the extent of the inconsistency unless the time of its execution is established to be after the date of execution of the other will 
(2) If it is established that the testator lacked testamentary capacity at any time during which the will might have been executed, the will is invalid unless it is established that it was executed at a time when the testator has testamentary capacity 
(c) Any statement of testamentary intent contained in a holographic will may be set forth either in the testator’s own handwriting or as part of a commercially printed form will 
· Material provisions = the who and the what of the will, everything else can be printed on commercial forms, testator is allowed to make edits up until death as long as edits are made in his handwriting 
· Different ways to show testamentary intent: 
· (1) statements in teh holographic will in the testator’s handwriting 
· (2) statements set forth as part of the commercially printed form will (ex: at the top is printed last will and testament) 
· (3) any extrinsic evidence outside of the will showing that T intended the holographic to be a will 
CPC §6111.5 Determining Whether a Document Is a Will 
Extrinsic evidence is admissible to determine whether a document constitutes a will pursuant to section 6110 or 6111, or to determine the meaning of a will or a portion of a will if the meaning is unclear 
In re Kimmel’s Estate 
Takeaway - an informal document, like a letter can be a holographic will 
Facts - kimmel wrote a letter to his sons, which was mailed by him on the day of his death. The letter was very poorly written but contained a discussion of the weather, butchering, and a possible trip to town. It also stated, “if enny thing happens all teh shock money in the 2 bank liberty loans post office stamps and my home on horner st goes to george darl and irvin keep [me two sons] this letter lock it up may it help you out.” the heirs at law protested the entry of the letter into probate 
Holding and reasoning - this letter can serve as a testamentary document. The letter tells his sons what should happen if he were not to survive (it says, “if anything happens”), he signed the letter “father” but he signed all his letter this way and shows he considered this letter a final and executed document 
Estate of Williams (CA case, in french)
Takeaway - signature doesnt need to be at the end if there is still testamentary intent 
Facts - step daughter finds written note on desk of decedent, it was 2 pages long and began with, “last will etc? Of homer williams” and it was written in block letters and there was no signature at the end, 
Holding and reasoning - court holds this is a valid holographic will even though there is no signature at the end, the part at beginning in block letters is enough because its a mark intended as mark of execution, court says there is evidence of testamentary intent because it says last will and testament,  
Estate of Kuralt (montana case)
Takeaway - (prof said this is bad example of when a holographic will will be valid) 
Facts - kuraly (famous for on the road televisions show) wrote a letter to his mistress, shannon, a couple weeks before he died, while very sick, expressing intent that Shannon “inherit” property they had shared. Kuralt’s estate argued that the letter was not a valid holographic codicil to his formal will
Holding and reasoning - court concludes this is a codicil to his formal will, (but prof says she doesnt think this is enough to show testamentary intent) 
1. Preprinted will forms 
Estate of Gonzalez (maine case) 
Facts - gonzalez has two preprinted will forms and made one will sloppy (and signed it but had not witness signatures on it) and wanted to transfer the information onto the second “clean” one, which both witnesses had signed. He never transferred the material over but his brother and sister showed the original one that he signed, but the clean on had witness signatures wiht nothing else on it; the sloppy draft had testators signature on it 
Holding and reasoning - can be a valid holographic will because the material provisions were in his  handwriting, no need for attestation 
Estate of Southworth (california case, in french) 
Takeaway - if something is holographic will must show testamentary intent (no intent to do something in the future) and evidence that the document itself was meant to take place of a will 
Fact - decedent received pledge card and wrote she wanted to leave her entire estate to north shore animal league (NSAL), but she never executed a will and NSAL said if she wanted to give her estate to them she needed to write a will, the donor card said “i am not taking action now, but my intent is to…” 
Holding and reasoning - court held no testamentary intent, no evidence that this document itself was meant to take the place of a will, this doesnt show testamentary intent but shows future intent so the donor card is not valid holographic will, 
IX. REVOCATION OF WILLS
A. By Writing and Physical Act
CPC §6120 Revocation by Subsequent Will or Physical Act 
A will or any part thereof is revoked by any of the following: 
(a) A subsequent will which revokes the prior will or part expressly or by inconsistency 
(b) Being burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of revoking it, by either 
(1) The testator or 
(2) Another person in the testator’s presence and by the testator’s direction 
CPC §6121 Effect of Revoking Duplicate Will 
A will executed in duplicate or any part thereof is revoked if one of the duplicates is burned, torn, canceled, obliterated, or destroyed, with the intent and for the purpose of revoking ir, by either (1) the testator, or (2) another person in the testator’s presence and by the testator’s direction 
· Duplicate is validly executed and not just photocopy 
UPC §2-507 Revocation of Wills 
(a) A will or any party thereof is revoked: 
(1) By executing a subsequent will that revokes the previous will or part expressly or by inconsistency; or 
(2) By performing a revocatory act on the will, if the testator performed the act with the intent and for the purpose of revoking the will or part or if another individual performed the act in the testator’s conscious presence and by the testator’s direction. For purposes of this paragraph, “revocatory act on the will” includes burning, tearing, canceling, obliterating or destroying the will or any part of it [any of these] is a “revocatory act on the will” whether or not the burn, tear, or cancellation touched any of the words of the will 
Presumptions: 
· If document does not make a complete disposition, it is called a codicil and prior will is revoked only to extent its inconsistent with the codicil 
· Revocation of codicil does not revoke prior will 
· Revocation of a will revokes later codicil unless testator intends otherwise 
CPC §6124 presumption of revocation 
If the testator’s will was last in the testator’s possession, the testator was competent until death, and neither the will nor a duplicate original of the will can be found after the testator’s death, it is presumed that the testator destroyed the will with the intent to revoke it. This presumption is a presumption affecting the burden of producing evidence (photocopy is not duplicate) 
Overcoming presumption in 6124 
Estate of trikha = testator had repeatedly expressed desire to provide for older children, widow didnt like the older children, widow had several opportunities to take the will - court put the burden on her to prove by preponderance of the evidence that testator destroyed the will with intent to revoke; not enough that he did so (i feel like this is unusual that court puts burnde on someone to show testator destroyed) 
Lauerman v. Superior Court (CA case, in french)
Takeaway - presumption of revocation with lost wills is strong 
Facts - testator had will in his possession  but when he died no one could find it, they did find a copy (not a duplicate), executor tried to private the copy but testator’s siblings opposed it 
Holding and reasoning - here the presumption of revocation will apply, stringent presumption of lost wills is to prevent fraud, existence of photocopy does not mean testator is less likely to keep track of original, trial court erred in ruling duplicate original includes a photocopy, 
Thompson v. Royall (virginia case)
Takeaway - it you want to revoke will by writing on it then it has to cover the words of the will (CA seems to follow common law approach, CA courts hold that revocatory act must be applied to face of doc and some destructive act must occur) 
Facts - woman wrote will and gives copy to executor for safe keeping, she writes a codicil with attorney, signs it, and attorney keeps it, then she told attorney to destroy codicil and the wil but instead of destroying it the attorney kept it and wrote on the back “this will is null and void” 
Holding and reasoning - attorney writing on the back did not revoke the will, If written words are used for the purpose, they must be placed as to physically affect the written portion of the will, not merely on blank parts of the paper on which the will is written. If the writing intended to be the act of canceling does not mutilate, or erase, or deface, or otherwise physically come in contact with any part of written words of the will, it cannot be given any greater weight than a similar writing on a separate sheet of paper
Harrison v. Bird (alaska case)
Takeaway - tearing up will wont revoke if its not in testator’s presence 
Facts - Speer wrote a will and a codicil that made Harrison the executor of her estate - attorney kept the original and copy was given to Harrison, Then months later Speer told her attorney she wanted to revoke her will, Attorney tore up will in presence of his secretary (but not T)  and mailed the pieces to Speer along with notes that said will had been revoke, Speer dies with note among her things but the pieces of the will are nowhere to be found, then Harrison tries to probate the copy of the will 
· Holding and reasoning - Court said that the attorney ripping up the will did not revoke it because it was not in T’s presence, but the will could not be found among speer’s personal affects so there was a presumption that it was revoked and harrison couldn't rebut  
In re Estate of Stoker (CA case) 
Facts - in 1997 stoker executes a will naming destiny as beneficiaries, in 2005 decedent executes a handwritten document (but will was handwritten by someone else but stoker had dictated what he wanted her to write and she wrote it word for word),expressly revoking 1997 will and naming his children as sole beneficiaries, he signed new will in presence of 1 other person (also witness says they saw stoker urinate on 1997 will)
Holding and reasoning - court probates the 2005 will even though its not a valid holographic will, but went off witness testimony  and because 2005 is inconsistent it revokes 1997
B. Dependent Relative Revocation 
Dependent relative revocation = If a testator undertakes to revoke her will upon a mistaken assumption of law or fact, under the doctrine of dependent relative revocation the revocation is ineffective is the testator would not have revoked the will but for the mistaken belief (this is from the book) 
· Typical case = testator destroys old will under mistaken belief that new will is valid, but new will is invalid and old will closer to attempted new will than intestacy - probate court applies DRR, revocation disregarded and OLD will is probated (does not permit probate of new will)
How DRR is used: 
(1) Must have valid revocation of the will 
(2) Based on a mistake: and revocation was made based on some mistake that is beyond the nature of the testator’s knowledge 
(3) Causation: and it an be shown that but for the mistake, testator would not have revoked 
(4) Consider the original gift or revocation only: then the originally revoked gift may be OR the revocation may be considered/construed by the court 
Limitations of DRR: 
· When revocation was made by a subsequent writing: where mistake is recited in terms of the revoking instrument, can only look at the express language when considering the mistake 
· When revocation was made by physical act: DRR only applies if there’s an alternative plan of disposition that fails (if none exists then DRR will not be able to be used) 
Hypos: 
· John has valid will that leave 1,000 to A. he then crosses out 1,000 and write 1,500. He dies. John didnt include signature next to 1,500 so its not valid 
· You can use drr
· Valid revocation = yes, defacement to face of will is revocation 
· Based on mistake = yes because he believed change would work
· Causation = revocation by physical act, would look towards failed alternative disposition
· Instead of changing amount the name is changed 
· Courts dont like changing the “who” so less like to use DRR here 
· John leaves 1,000 to amber, amber is in cuba when hurricane hits and amber is presumed dead, john revokes 1,000 “because amber is dead” then jonh dies, then amber is found alive 
· Valid revocation - yes
· Based on mistake - yes
· Causation - “because she is dead” is enough to show
· Likely court will give amber 1,000 
· Same as above but instead of just revoking gift to amber john tears up whole will because he is sad
· Valid revoke - yes 
· Based on mistake - yes  
· Causation - unless there is failed alternative plan when revocation occurs then DRR cant be used \
LaCroix v. Senecal (connecticut case) 
Takeaway - good case for DRR 
Facts - will #1 half to nephew nelson adn hald to aurea, codicil half to nephew maurice, also known as nelson, and half to aurea, she was trying to make it more clear, and she revoked will #1, but then codicil wasnt properly witnessed so it wasnt good, so it was going to go through intestate 
Holding and reasoning - court applies DRR because she was just trying to clarify will 1 and it should go by will 1 rather than intestacy 
C. Revival of Wills
CPC §6123 revival of revoked will 
(a) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by acts under section 6120 or 6121, the first will is revoked in whole or in part unless it is evident from the circumstances of the revocation of the second will or form the testator’s contemporary or subsequent declarations that the testator intended the first will to take effect as executed 
· Basically if you have will 2 that revoked will 1, revoking will 2 won't automatically revival will 2 unless there is evidence testator wanted will 1 to be revived 
· Showing intent = anything goes, can show by physical acts, oral attestations, writing stating that you wan first will to take effect 
(b) If a second will which had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by a third will, the first will is revoked in whole or in part, except to the extent it appears from the terms of the third will that the testator intended the first will to take effect 
· If there is 3 wills, if the 3rd is revoked then the 1st is only revived if terms of the 3rd show that testator intended 1st to be revived 
D. Revocation by Operation of Law 
CPC §6122 Revocation by Dissolution of Marriage 
(a) Unless the will expressly provides otherwise, if after executing a will the testator’s marriage is dissolved or annulled, the dissolution or annulment revokes all of the following: 
(1) Any disposition or appointment of property made by the will to the former spouse 
(2) Any provision of the will conferring a general or special power of appointment on the former spouse 
(3) Any provision of the will nominating the former spouse as executor, trustee, conservator, or guardian 
(b) If any disposition or other provision of a will is revoked solely by this section, it is revived by the testator’s remarriage to the former spouse 
(c) In case of revocation by dissolution or annulment: 
(1) Property prevented from passing to a former spouse because of the revocation passes as if the former spouse failed to survive the testator 
(2) Other provisions of the will conferring some power or office on the former spouse shall be interpreted as if the former spouse failed to survive the testator 
(d) Decre of legal separation does not terminate status of the spouse is not a dissolution for the purpose of this section 
· Automatic revocation does not apply to relative of former spouse 
CPC §6122.1 revocation by termination of domestic partnership 
Same as above 
CPC §5000 pay on death provision not invalid
A provision for a nonprobate transfer on death in an insurance policy (or similar transfer) is not invalid because the instrument does not does not comply with the requirements for execution of a will 
CPC §5040 when nonprobate transfer to former spouse or domestic partner fails 
(a) a nonprobate transfer to the transferor’s former spouse, in an instrument executed by the transferor before or during the marriage fails if at the time of death former spouse is not surviving spouse under definition of section 78
CPC §5042 severance of joint tenancy with former spouse or domestic partner 
Joint tenancy is severed upon divorce 
Estate of Jones (CA case) 
Facts - decedent executes a will that appoints wife as executor, and gives entire estate to wife if she survives me and if she doesn’t survive me then will is diposess of property to various people, couple years later they get divorced, husband doesnt rewrite will and then husband dies   
Holding and reasoning - part about wife is revoked and she is treated as predeceased so she doesnt take, part going to his two stepdaughters is still valid, 
Estate of Reeves (CA case) 
Facts  - reeves marries margaret and they are married for 10 years and have two kids, then they get divorced, then reeves starts dating marlene, then he executed holographic will leaving everything to marlene, then they get married, then they divorce, but marlene later moves back in and they have on again off again relationship until reeves dies, marlene tries to probate the holographic will and tries to argue because it was executed before they were married it wasnt revoked when they got divorced
Holding and reasoning - court doesnt probate the hologrpahic will, they dont care it was written before they were married, its revoked when they were divorced 
X. COMPONENTS OF A WILL
A. Integration
Doctrine of Integration = all papers present at the time of execution intended to be part of the will are “integrated” and treated as part of the will 
In re Estate of Rigsby (oklahoma case)
Takeaway - with handwritten wills it must be apparent that the testator intended that all pages should constitute the testator’s last will and testament 
Facts - decedent drafted a one page handwritten will with instructions to disperse various personal property and money. Found with that one page was a second handwritten page listing various personal items with names of individuals next to each item. The two pages were not connected to each other and the first page did not reference the second page, the first page was signed and dated but the second page was not   
Holding and reasoning - second page not considered part of the will, here its not apparent that the second page was intended to be part of the will, the first was signed and didnt reference the second, some of the terms in the second page also conflict with the first page, 
B. Republication By Codicil 
· Existence of Codicil assumes another valid will existed at the time the codicil was executed 
· If the codicil was executed properly, then we treat the execution of codicil as if the whole will was as amended was executed at that time 
· There must have been a validly executed will 1 for this doctrine to apply (but codicil can cure defects in attestation, but does not cure defects in signature) 
· Example - will 1 had two interested witnesses, but codicil had two disinterested witnesses, the codicil cures issues with will 1 (as long as there were no other issues) 
C. Incorporation by Reference and independent significance 
CPC §6130 incorporation by reference 
A writing in existence when a will is executed may incorporate by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification 
CPC §6132 writing directing disposition of tangible personal property referred to in will 
(a) Notwithstanding any other provision, a will may refer to a writing that directs disposition of tangible personal property not otherwise specifically disposed of by the will, except for money that is common coin or currency and property used primarily in a trade or business. A writing directing disposition of a testator’s tangible personal property is effective if all of the following conditions are satisfied 
(1) An unrevoked will refers to the writing 
(2) The writing is dated and is either in the handwriting of, or signed by, the testator
(3) The writing describes the items and the recipients of the property with reasonable certainty 
(b) Harmless error catch - extrinsic evidence of intent allowed: failure of writing to conform with date, writing, or signature requirements does not make the list invalid - may offer outside evidence to prove that the T intended for the list to control 
(c) Writing can be written or signed before or after the execution of will; 
(d) can continue to change 
· Total value cannot be more than 25k, no individual item more than 5k 
· Outside writing does not need to be wills act compliant 
**how much of 6132 do we need to know the statute is like 2 pages long (french page 88 and 89)
Clark v. Greenhalge (massachusetts case) 
Facts - 1972 memorandum with list of tangibles drafted and there is no mention of farm picture, 1976 memorandum is modified by cross outs and handwritten additions, 1977 will executed and says tangibles designated by a memorandum, 1979 notebook notations made and nurse sees this, 1980 clark promises to give ginny her farm picture, then there is codicil 1, then codicil 2, then testator dies, 
Holding and reasoning - Since it's a very low threshold on the first two elements, the court allows for it to be called memo but means the notebook. The last threshold that the document must be in existence is high. Here, document was not in existence when created will, but it was before the codicil was executed. So here, republication by codicil and incorporation by reference allow for it.
Johnson v. Johnson (oklahoma case) 
Facts - There was a type written paragraph of various bequests, it stopped midway and then the rest was handwritten and it said to my  brother I give ten dollars only, this will shall be complete unless hereafter altered changed or rewritten
Holding and reasoning - cant use integration because we cant integrate typewritten stuff into a holographic will, cant use republication by codicil because need a valid will here and without it being valid in the first place you cant call this a codicil, court did allow incorporation by reference, a valid holographic codicil incorporated the prior will by reference. Court focused on testator’s intent - there was little chance of fraud here  
Integration v. Incorporation by reference 
· These doctrines can work against each other 
· Envelope cases: testator writes on the outside of the envelope “this is my will. I leave contents of the envelope to X” testator signs. Inside the envelope are shares of stock 
· Integration = trying to figure out which documents make up testator's will 
· Incorporation by reference - testator reached out to bring something else in to be part of the will 
· If we use integration, not valid because we don't think that property inside an envelope is part of will 
· If we use incorporation by reference, will is valid 
· Incorporation is generally a lower standard 
D. Act of Independent Significance 
CPC §6131 Acts of independent significance 
A will may dispose of property by reference to acts and events that have significance apart from their effect upon the dispositions made by the will, whether the acts and events occur before or after the execution of the will or before or after the testator's death. The execution or revocation of a will of another person is such an event 
· The doctrine is frequently applied under the following two circumstances: 
· (1) the testator devises assets to a class of beneficiaries where the testator controls membership 
· Example: joey leaves the contents of his bank account “to my employees”, if joey then fires some of old employees and hires new ones, the new employees will inherit the bank account 
· (2) testator devises a general type of property, and then changes the specific items of property within that category 
· Example: if joey writes “i leave my car to rachel” joey drives a 1974 toyota at the time of testamentary instruction but later sells it and purchases a rolls royce, the gift to rachel remains enforceable 
E. Contacts relating to wills 
· We can have contracts to make a will or contracts not to revoke a will 
· A third party beneficiary must sue under contract law, not law of wills 
· Possible remedies 
· Constructive trust 
· Specific performance 
· Damages
· Injunctive or declaratory relief 
· Usually, remedy gives promised property or value of promised property - if contract is proved 
· If not, quantum meruit possible (value promised evidence of reasonable value) 
· Priority to creditors in probate: creditors get paid before beneficiaries in probate 
· Contracts and wills are separate: the contract related to the will and the underlying will are separate
· Breaching contract does not change the devise in the will BUT will be able to be sued for damages by estate 
· Performance of the contract with no actual devise does not affect the will, BUT will be treated as a creditor of the estate 
Mutual (or reciprocal) wills 
· Joint will is one instrument executed by two as will of both 
· With joint will it makes sense for court to conclude there is a contract not to revoke without permission of other 
· Mutual or reciprocal wills are separate wills with mirror provisions 
· Mutual wills does not give rise to presumption of contract (according to general rule) 
Keith v. Lulofs
Facts - Husband and wife at the time of marriage both have a child from a previous marraige, husband and wife both execute mirror image wills that leave estate to spouse and if spouse predecease then to the two child equally, The husband dies first and wife gets everything but then wife changes her will so now everything she has goes to her daughter, When she dies the son of the husband challenges the will and argues the reciprocal wills were meant to irrevocable
Holding and reasoning - here there is no evidence that the parties intended their mutual wills to constitute a contract be irrevocable, (when reciprocal testamentary provisions are made in mutual or reciprocal wills for the benefit of third party, sufficient consideration is present to entitle beneficiary to enforce the wills as contract, provided there is clear and convincing evidence the parties intended to create a contract - here there isnt evidence) 
CPC §21700 contract to make  a will, devise, or other instrument 
(a) A contract to make a will or not to revoke a will or devise, or to die intestate, if made after the effective date of this statute, can be established only by one of the following: 
(1) Provisions of a will or other instrument stating the material provisions of the contract (will provision with a contract provision) 
(2) An expressed reference in a will or other instrument to a contract and extrinsic evidence proving the terms of the contract
(3) A writing signed by the decedent evidencing the contract 
(4) Clear and convincing evidence of an agreement between the decedent and the claimant or a promise by the decendent to the claimant that is enforceable in equity 
(5) Clear and convincing evidence of an agreement between the decedent and another person for the benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant that is enforceable in equity (does not need to be in writing) 
(b) The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills 
Juran v. Epstein (CA case) 
Takeaway - example of mutual wills 
Facts - will says first to each other, then divided first among all their children, then among daughters, after wife dies he leaves the will only to his daughter, 
Holding and reasoning - CA did have 21700 saying that we would normally would have to writing or clear and convincing evidence for contract to not enforce, but the court here did apply equitable estoppel 
E. Admission of Extrinsic Evidence 
When do we look outside the 4 corners of the will? 
Traditional common law = plain meaning/ no extrinsic evidence rule: if the words are clear, we will only look to the will to given them their plain meaning. No need to go beyond the four corner of the will unless there is an ambiguity then we can consider allowing extrinsic evidence 
Validity exception to plain meaning doctrine = when it comes to determining the validity of the will itself, extrinsic evidence will always be allowed. Only when it comes to interpreting the meaning of the words in a will does a court restrict plain meaning 
· We are more willing to bring in extrinsic evidence to make sure the will is actually valid 
Mahoney v. Grainger (mass case)
Takeaway - example of court applying plain meaning doctrine and not allowing extrinsic evidence because extrinsic evidence is not needed to define “heirs at law” - court thinks its her fault she did not know what this meant 
Facts - testator wrote that she wanted to give her residuary to be divided in equal shares to  her heirs at law, she thought this meant her 25 cousins, but under the statute it was actually her aunt, 
Holding and reasoning - court gave it to the aunt, ignored the part that said divide it equally because this would not make sense if it was only going to one person, 
Patent ambiguity = ambiguity that is evidence from the face of the will (example: ½ to A, ½ to B, ½ to C) 
· Rule = extrinsic evidence is not admissible to explain a patent ambiguity; courts will do best to construe and if they can’t gift will fail 
Latent ambiguity = when there is ambiguity when the terms are applied to the facts 
· Rule = extrinsic evidence is admissible to discover/point out the ambiguity and to help explain it/construe the ambiguity 
· 3 types of latent 
· Equivocation - when two or more person or things fit the description exactly 
· I give my car to my friend Dan (person has 2 friends named Dan) 
· Personal usage - if a testator habitually used a term in an idiosyncratic manner
· Example: if someone always called person by their nickname 
· No exact fit - a description in a will does not exactly fit any person or thing 
· Example: i give my house at 1313 mockingbird lane, but person does not own a house at that address, but there is a house at 1331 mockingbird lane 
In re Estate of Cole (minnesota case)
· Takeaway - example of not following normal patent ambiguity rule 
· Facts - testator gives gift to friend in will, it said “$25,000 (two hundred thousand)” so number and written out number do not match, this is patent ambiguity and its unclear what they meant 
· Holding and reasoning - even though this is a patent ambiguity and usually we dont allow extrinsic evidence for patent ambiguity the court allows extrinsic evidence to know what the testator meant 
CPC §6111.5 Determining Whether a Document is a Will 
Extrinsic evidence is admissible to determine whether a document constitutes a will pursuant to §6110 or 6111, or to determine the meaning of a will or a portion of a will if the meaning is unclear 
· Where an ambiguity exists within a will, extrinsic evidence may be offered to show and interest the ambiguity (no distinction between patent and latent) 
· Ambiguity = anything that is reasonably susceptible to 2 or more interpretations 
· Extrinsic evidence = once an ambiguity is found, will admit any evidence reasonably related to any of the interpretations 
· Deference given to the circumstances surrounding the testator at the time of execution 
UPC §2-805 (we dont need to know this but background) = the court may reform the terms of a governing instrument, even if unambiguous to conform the terms to teh transferors intention, if it is proved by clear and convincing evidence that the transferor’s intent and the terms of the governing instrument were affected by a mistake of fact or law, whether in expression of inducement
· Vs. 
· Tradition misdescription doctrine = court strikes words from will in order to construe 
Arnheiter v. Arnhieter (new jersey case) 
Takeaway - substituting the correct number for wrong is more problematic than just crossing out wrong and interpreting that 
Facts - testator mixed up address and wrote 304 but correct address was 317, 
Holding and reasoning - court didnt correct the mistake but they struck the wrong number so just left with the name of street 
In re Gibbs Estate (wisconsin case)
Facts - when identifying a beneficiary the testator wrote the wrong middle initial and address for the person, there was a Robert W Krause and a Robert J Krause, Robert W was an employee for testator for many years and Robert L was a rando 
Holding and reasoning - court could not substitute correct initial but they struck the incorrect initial 
There is a timeline for how the law changed regarding allowing in extrinsic evidence for correcting mistakes in wills - from mahoney v. grainger, to gibbs, to upc 2-805 (but we dont need to know, we only need to know CPC 6111.5)
Citizens Business Bank v. Carrano (CA case from french) 
Takeaway - appellate court was following CA statute, language of will was clear and they followed it so they dont need extrinsic evidence to find out what grandfather really wanted 
Facts - mother was married, but she was drugged and raped in her sleep, she did not know child was not her husband’s, eventually she found out but the husband never adopted the son, the grandfather of child wrote that his trust will go to the issue of his son (the rapist), the will said issue does not include a child who was adopted out of the family, and grandfather did know about the child, does the child take as issue? 
Holding and reasoning  - child is issue of son, and he was never adopted out, appellate court said we dont need to bring in extrinsic evidence because child is an issue and was never adopted out and court thinks this is clear 
In re Estate of Duke (CA case)
Takeaway - “an unambiguous will may be reformed to conform to the testator’s intent if clear and convincing evidence establishes that the will contains a mistake in the testator's expression of intent at the time the will was drafted and also establish that testator’s actual specific intent at the time the will was drafted” (but this does not really follow CPC 6111.5)
Facts - duke writes a will that says when he dies wife will get estate and if they die at same time specific named charities will get estate, but wife died before duke which he didnt provide for this situation in his will, charities claimed they should still get the estate, lower court said no ambiguity and treated estate as if he died intestate, 
Holding and reasoning - Ca supreme court rejects a previous case (barnes) and says there is nothing to prohibit us from reforming an ambiguous will, nothing legislature has done will prevent us from bringing in extrinsic evidence, no categorical ban on reformation of unambiguous wills (prof said court was being kind of sneeky like saying 6111.5 says we can bring in evidence if ambiguous and doesnt technically we cant bring in evidence if its unambiguous) 
***how to approach duke and cpc 6111.5?***
***review wills review packet and practice questions for wills  - answers in 3/15 class*** 
XI. TRUSTS 
Trust Typology 
· Inter vivos (sometimes called a living trust) 
· Creation = declaration of trust or deed of trust 
· Type of transfer = non probate
· Revocability = revocable or irrevocable 
· Testamentary 
· Creation = will (must be wills act compliant) 
· Type of transfer = probate 
· Revocability = irrevocable 
Terms 
· Settlor = person who sets up trust 
· Trustee = property conveyed to trustee, has duties to manage trust 
· Beneficiary = 
A. Creation of Trust 
Trust Creation Basics = 4 requirements 
1. Intent to create
2. Trust property 
3. Ascertainable beneficiaries 
4. Written instrument 
a. Inter vivos trust can be created without writings unless for real property because has to satisfy statute of frauds 
b. Testamentary trusts require a writing 
· where 4 requirements are not met the gift fails and falls into residuary clause if there is one 
· Settlor may create trust for his benefit BUT somebody other than settlor must be part of transfer (as the beneficiary or another trustee) 
Lux v. Lux (note case) 
Takeaway - dont need specific language to create trust,  
Facts - language says, “any real estate included in said residue shall be maintained for the benefit of said grandchildren and shall not be sold until the youngest of said grandchildren has reached twenty one years of age” , was this sufficient to create a trust? 
Holding and reasoning - court says this language is enough to create a trust, we dont need some magic language (dont need to use the word “trust”)  to create a trust and this language does express intent to create trust 
Intent to create a trust: 
· no particular form of words is necessary to manifest an intent to create a trust. 
· Not even the word trust or trustee is required
· The settlor need only manifest an intent to create the fiduciary relationship known by the law as a trust, a person who is ignorant of trust law may create a trust 
· The focus is on function rather than form, a transfer to one for the benefit of another is typically held to create a trust 
Precatory language = relating to or expressing a wish or request wish
· Although no magic words are needed to create a trust if language is too precatory then court will not conclude it was express intent to create a trust 
· Have to use totality of the circumstances test 
· Colton case = language was “i recommend and request” and the court concluded that the person intended to create a trust but prof said this was kind of surprising outcome and usually you need to be stronger with language 
Jimenez v. Lee (oregon case) 
Takeaway - transfer of property to one person and beneficial ownership to a third gives rise to trust and imposes trustee duties on person like accounting for trust expenditures 
Facts - grandmother gave money (bond) to father when his daughter was born to be used for her education, father cashed savings bond and invested in shares of commercial bank of salem and register stock in his name as custodian, daughter brought action to compel father to account for the funds
Holding and reasoning - court said what grandmother did was enough to create a trust, she gave money to one person for the benefit of another person, father has to account for the funds 
Hebrew University v. Nye (connecticut case)
Facts - ethel was giving library to charity, she had a lunch where she declared she was donating her library to university, she was cataloging books and preparing to send them when she died, her will didnt mention anything about books going to the university 
Holding and reasoning - court held this was a gift not a trust because there were no enforceable duties on the alleged trustee 
Unthank v. Rippstein (texas case)
Facts - Craft wrote rippstein a letter that said he would pay rippstein $200 a month for 5 years, in the letter he wrote i hereby bind my estate to make $200 a month payments, 
Holding and reasoning - court said that absent showing that he put that money aside, its not enough to say that this is a trust, this is a failed gift with no delivery 
1. Necessity of property 
Trust must have property (res), but many kinds of property qualify, what property counts: 
· Money, stocks, bonds, contingent remainders, leaseholds, choses in action, royalties, property must be specifically identified 
General rule = any interest in property is sufficient to fund a trust, subject to 2 exceptions 
1. Expectancies = an expectancy of inheritance or otherwise is not enough to create a trust 
2. Promise to fund with future profits = future profits are okay to support an outright gift (generally assuming that they are traceable to present ownership of the underlying means of production), not okay to support a funding in trust 
2. Necessity of beneficiaries 
Ascertainable Beneficiaries General rule = a trust must list beneficiaries that are able to be identified by the trustee, or else the gift will fail. The beneficiaries need not however, be ascertained when the trust is created - only ascertainable (so if settlor creates a trust for the benefit of his children, when he is childless, it is still valid) 
Power of appointment = power given to somebody to undertake an action on behalf of another. A power created or reserved by a person having property subject to disposition, enabling the donee of the power to designate transferees of the property or shares in which it will be received 
· This happens more in a will, its not a trust its an outright gift and you are appointing someone else to decide who gets the gift, so there are no fiduciary duties  
· Example: my books to my relatives as my daughter decides, so daughter has power of appointment 
Two types of appointment: 
1. General appointment = appointee can give property to anybody, including himself 
2. Specific appointment = appointee can distribute among a specified group of individuals as directed by appointer, except to the appointee  
Clark v. Campbell (New Hampshire Case) 
Facts - deceased wrote a letter that said he will give his property to trustee and they will distribute the property “as they see fit among my friends.” court was looking whether this should fail for want of beneficiaries  
Holding and reasoning - court does not think “friends” is enough, because does this not include people he is related too or could someone like a cousin also be a friend? The court thinks this is too broad to be ascertainable beneficiaries, also the court says this is not power of appointment 
· Prof says under cpc 15205 this would have probably been ok 
CPC §15205 Beneficiary is Ascertainable or to Be Selected by Another 
(a) A trust, other than a charitable trust, is created only if there is a beneficiary 
(b) The requirement of subdivision (a) is satisfied if the trust instrument provides for either of the following: 
(1) A beneficiary or class of beneficiaries that is ascertainable with reasonable certainty or that is sufficiently described so it can be determined that some person meets the description or is within the class 
(2) A grant of power to the trustee or some other person to select the  beneficiaries based on a standard or in the discretion of the trustee or other person 
The Will of Marilyn Monroe
· “It being my desire that he distribute those, in his sole discretion, among my friends colleagues and those to whom I am devoted”
· It being my desire - may be too precatory 
· With beneficiaries is it enough - ??? i cant hear what she said in the class - i think she said it would be ok under 15205 
In re Searight’s Estate 
Facts - trust created to take care of a pet, decedent leaves $1,000 to pay for the keep and care of my dog as long as it shall live, the friend gets $1,000 for benefit of dog (leaves the 1,000 for dog but pay 75 cents to friend each day for rest of dogs life), the question is if the dog can be the beneficiary of the trust 
Holding and reasoning - this has to be an “honorary trust” not regular trust because beneficiary cannot enforce duties against trustee 
Trusts for Non Charitable purposes 
· Honorary trust 
· Transferee is not obligated to carry out settlor’s purpose 
· If transferee declines, she holds the property on resulting trust and property reverts to settlor or settlor’s successors 
· Used in Searight
· Statutory purpose trust
· Statutory trust for pet animal or other non charitable purpose 
· Authorized by UTC §408-409 and UPC §2-907
· Typically authorize cout to reduce excessive trust property and provide for enforcement by settlor or court appointee 
CPC §15212 trust for care of domestic or pet animal
(a) A trust for care of an animal is a trust for a lawful non charitable purpose. Unless expressly provided in the trust, the trust terminates when no animal living on the date of settlor’s death remains alive. (instrument can be liberally construed to bring the trust within this section to carry out general intent of settlor and extrinsic evidence allowed- so its ok if there is precatory language?)
(b) A trust for care of an animal is subject to the following requirements 
(1) Except as expressly provided in instrument - income cant be used by trustee for something other than for benefit of animal 
(2) Upon termination extra money distributed in following order (i dont knwo if we need to know this?) 
(c) Purpose of trust may be enforce by person designated by settlor, court can also appoint someone to enforce (could be nonprofit)
· Annual accounting required those who would get funds, with fewer requirements if assets 40k or lower
· Nothing about reducing size if assets substantially exceed amount needed for intended use
3. Necessity of written instrument 
Intervivos trust = does not always require written instrument 
· Except when statute of frauds comes into play = where inter vivos seeks to transfer property subject to SOF, written instrument creating trust is required, 
Testamentary trust = always require writing since it must be wills act compliant 
B. Oral Trusts
Oral creation is allowed with clear and convincing evidence (CPC § 15207) 
(a) Oral declaration established with evidence: existence and terms of an oral trust of personal property must be established with clear and convincing evidence 
(b) Oral declaration alone is not sufficient evidence: oral declaration of settlor by itself will not be sufficient evidence to show creation of a trust for personal property 
Oral Trust of Land = violation of statute of frauds
· If someone puts title to land in another’s name, relying on transferee’s oral promise to reconvey then whether a constructive trust is imposed generally turns on whether there is a confidential relationship and whether the transferor had clean hands 
· If transferor is trying to avoid legal duty then no clean hands  
CPC §15206 Statute of Frauds 
Trust in relation to real property is not valid unless
(a) Written instrument signed by trustee (or agent) 
(b) Written instrument converting the trust property signed by settlor (or settlor agent) 
(c) By operation of law 
Estate of Fournier (maine case)
Facts - fournier gave 2 boxes of cash (total = $400,000) to his friend and he asked him to keep the cash in secret until his death and when he dies to give the cash to his sister Faustina, 
Holding and reasoning - court held this was an oral trust and the court said clear and convincing evidence was met, the court gave the trustee a lot of credence because he could have said he didnt know anything about the money but instead he said decedent gave him the money for the sister (this case involved a maine statute that required clear and convincing evidence that settler intended to create a trust, and they found C&C here) 
C. Secret and Semi Secret Trusts 
Secret trust = where some evidence outside of will exists (conversations with others) regarding the testator creating a trust for a particular purpose and testator’s will makes no reference to proposed trust
· Since testamentary trust must be wills act compliant, secret trust fails  
Semi-secret trust = will provides for a gift in trust, but does not name a beneficiary 
· gift fails since no ascertainable beneficiaries 
Modern Trend Dealing with fail secret / semi secret trusts 
· Court applies doctrine of constructive trust: attempt to determine the beneficiaries, and use constructive trust to get property to the beneficiaries 
Olliffe v. Wells (mass case)
· Facts - in the will there is no mention of a trust, she left residue of estate to reverend for “the purpose we discussed” but the family wants the money outright, reverend says she left the money to him for charitable purposes (this is a semi secret trust) 
· Holding and reasoning - cant be a trust because no named beneficiaries, so reverend doesnt take anything for any purpose and it goes to family 
Curdy v. Berton (CA case from french) 
· Facts - testator writes in her will, “i give in trust to berton all the moneys i possess in france … to be distributed according to private instructions i gave him” 
· Holding and reasoning - this is semi secret trust and court creates constructive trust for beneficiaries that testator intended - (they specifically say they will not follow olliffe) 
***does CA still follow this? Or now they dont make constructive trusts / extrinsic evidence for semisecret trusts***
Resulting Trust = a trust that arises by operation of law when the facts and circumstances show that a person had the intent to establish a trust, but the trust fails
· The settlor (or settlor’s heirs beneficiaries if the settlor has died) is deemed to have reainted equitable title. The would be trustee must convey legal title to these deemed beneficiaries 
· Examples: clark v. campbell, olliffe v. wells 
· There is a handout on this - difference between constructive trust and resulting trust - one is legal remedy and one is equitable remedy 
D. Revocable Trusts 
Inter Vivos trusts are usually revocable 
· In CA trusts are presumed revocable unless expressly made irrevocable 
· No writing requirement unless subject to SOF 
· Also must be funded during life to avoid probate - exception to this is pour over will 
Revoking a trust = a trust that is subject to revocation, can be revoked any way that a will can be revoked UNLESS trust document expresses the exclusive way to revoke 
Settlor Cannot hide behind revocable trust = treated as an extension of settlor, court can order the trust be revoked so that creditors get paid (more on this later) 
Upon death of the settlor = revocable trust is no longer revocable, if settlor owed creditors money, protected by the trust - not part of probate estate, 
· Although the trust is protected, creditors may be able to be paid out from the trust if they are unable to be fully paid back through probate estate first 
CPC §15400 presumption of revocability 
Unless a trust is expressly made irrevocable by the trust instrument, the trust is revocable by the settlor. If settlor is domiciled in CA when the trust is created, instrument is executed in CA, and instrument says CA law governs 
Farkas v. Williams (illinois case)  
Facts - he put stocks in his name as trustee for Williams as beneficiary, so he was settlor and trustee, instrument also said that farkas was to receive dividends during his lifetime and he had a right to revoke the trust, and it said that williams could receive cash when farkas died, Farkas heirs want this declared as testamentary and that it is invalid becaues it didn comply with will formalities
Issue - was this a valid trust before death? Because if it was not then its testamentary and needed to comply with wills act formalities 
Holding and reasoning - court did hold there was some present transfered so it is a valid intervivos trust, the question here was if the settlor still had control over the assets, williams had contingent remainder beneficiary, if he had actual remainder it would have been better but he just had a contingent remainder, 
Beneficiary of revocable trust: 
· Beneficiary has no rights while the trust is still revocable 
· Only had expectancy and cannot enforce any fiduciary duty against trustee while it is revocable 
· If settlor is also trustee then an action that diminishes the trust is not a breach of fiduciary duty but implies revocation 
· Settlor trustee cannot be compelled by a beneficiary to account or to provide information 
CPC §15401 Methods of Revoking a Revocable Trust
(a) A trust that is revocable by the settlor or any other person may be revoked in whole or in part by any of the following methods: 
(1) By compliance with any method of revocation provided in the trust instrument 
(2) By a writing, other than a will, signed by the settlor or any other person holding power of revocation and delivered to the trustee during the lifetime of the settlor or person holding the power of revocation ( but if the instrument make explicit that it can only be revoked by the method described in the instrument than it cant be revoked by method (2)) 
Patterson v. Patterson (Utah Case)
Facts - Darlene amends the family trust to remove one of her sons, Ronald, as a beneficiary, the original trust document didnt include a provision that provided a method for making amendments or revocation, after darlene’s death ron petition to invalidate the amendment arguing that darlene had to revoke the whole trust ot change it 
Holding and reasoning  - court said she could amendment it - if terms of trust dont say specific way to revoke/amend then settlor may amend or revoke the trust by any method manifesting clear and convincing evidence of the settlors intent  (result would be same in CA)
State Street Bank v. Reiser 
Facts - wilfred creates an intervivos trust with the power to amend or revoke, he put stocks into the trust, then executed a will leaving his residuary estate to the trust (this is pourover will?), bank then gives him an unsecured loan for 75,000 and then couple months later he dies, the question is if the bank can reach the assets in the trust
Holding and reasoning - yes the bank can reach the assets in the trust, because it was revocable and if they came after the trust when he was alive then the court would have forced him to revoke 
CPC §18200 revocable trusts: creditors rights during settlor’s lifetime 
If the settlor retain the power to revoke the trust in whole or in part, the trust property is subject to the claims of creditors of the settlor to the extent of the power of revocation during the lifetime of the settlor 
CPC §19001 revocable trusts: creditor’s rights at settlor’s death
(a) Upon settlor’s death, property that was subject to revocation at death is subject to the claims of creditors of the deceased’s estate and to expenses of administration of the estate 
(b) The settlor may direct priority of sources of payment of debts among subtrusts or other gifts established by the trust 
Clymer v. Mayo (mass case)
Facts - clara is a professor at BU, she executed a will and her husband is primary beneficiary, then she names husband as beneficiary of her BU insurance policy, then she executes a new will and revocable trust which says the bulk of her estate is to pour into the trust and husband was beneficiary under trust, then 5 years later they get divorced but she never changed anything 
Holding and reasoning - the trust was treated as valid even though it was unfunded, in this case there was a state statute that termiantes a spouse’s interest in the other spouse’s will upon divorce, and court says that statute also applies to a revocable pour over trust that is funded entirely by the will (prof said if this was CA it would be same and we would use CPC 5040) 
CPC §5040 when nonprobate transfer to former spouse or domestic partner fails (THIS IS ALSO ABOVE BUT I HAVE REPEATED IT HERE) 
· (a) a nonprobate transfer to the transferor’s former spouse, in an instrument executed by the transferor before or during the marriage fails if at the time of death former spouse is not surviving spouse under definition of section 78
CPC §6320 & CPC §6321 Non proabte transfer to testatmentary trust (these are no in french)
· Nonprobate assets can be transferred to trustee named in will
· These probate assets will not be subject to administration 
· The trust, as testatmentary trust, will be subject to probate court supervision 
Before UTATA: 
· If you wanted a nonproabte trust you had to either use: 
· Incorporation by reference: 
· Trust had to be in existence before will was executed, and 
· You couldnt make changes to the trust 
· Doctrine of independent significance
· Trust had to be funded before testator’s death 
CPC §6300 Testamentary Additions to Trusts (Ca utata statute) 
(a) A devise … may be made by will to the trustee of a trust establisehd or to be estbalished … if the trust is identified in the testator’s will and its terms are set forth in a written instrument, (other than a will) executed before or concurrently with the execution of the testator’s will … the devise is not invalid because the trust is amendable of revocable, or both, or because the trust was amended after the execution of the will or after the death of the testator … the property so devised is not deemed to be held under a testamentary trust and trust can be amedned before or after the death of the testator … a revocation or termination of the trust before the death of the testator causes the devise to lapse 
· Note: in CA original trust instrumetn cannot be executed after execution of will, CA differes here from utata 
· Basically = will makes reference to a trust and the will says all my property will go into the trust when I die and this person will be trustee (needs to be identified in testator’s will and be in writing) 
***handout unified trust administration problems 
***handout creation of trust review problems 
XII. NONPROBATE TRANSFERS
Types of non proabte transfers (ways to avoid making a will); 
1. Joint tenenacy 
2. Life insurance 
3. Contracts with payable on death provisions 
4. Intervivos trust 
5. Legal possessory estate in future interest 
A. Contracts with payable on death provisions 
Contracts with payable on death provisions = a decedent may have a contract with someone to distribute property at decedent’s death to a named beneficiary (ex: pension plans with survivor benefitis, tax deferred investment plans often name a death beneficiary); all that needs to be done is fiel a death certificate with a custodian holding property 
CPC §5000 pay on death provision is not invalid 
· A non proabte transfer is valid without complying with requirements for execution of wills 
· But nothing in this provision limits rights of creditors under law 
Cook v. Equitable Life Insurance 
Facts - douglas purchased life insurance and wife was beneficiary, then they get divorced and he stopped paying premiums and equitable life insruance told him policy would change to paid up term policy, then douglas gets married to margaret  and they have a son, douglas makes a holographic will and he says he wants wife margaret and son to get insruance policy, but he doesnt change name on life insruance 
Takeaway - first wife still gets to take bcause its her name is still on life insurance (prof says same result under CA cpc 5040 and 5042) 
CPC §5040 - this is written two separate times above - divorce revokes none proabte transfer but it says it does not apply to life insurance policies
CPC §5042 severance of joint tenancy with former spouse or domestic partner (also written above)
· Joint tenancy is severed upon divorce 
B. Multiple party bank account
***handout on bank accounts 
Varela v. Bernachea 
Facts - V and B are both from argentina, B is married but he askes V to move in with him, he opens bank account that is joint tenancy with right of survivorship and V had a card connected to the account and unrestricted access, B has a heart attack and B’s daughers make V leave condo they lived in together, V transfers all the money from the account to her own private account, court was trying 
Holding and reasoning - B failed to rebut presumption that he did not intend to giver her equal interest in the account - he gave her an unresitrcited card for the account and the bank teller explained to him what joint tenant account meant and B was a lawyer in argentina so he definitely understood (in this case the rule was = when joint bank account is established with funds of one person, a gift of the funds is presumed - the presumption may be rebutted by clear and convcincing evidence, prof says CA rule is different) 
C. Joint tenancies
Joint tenancies give equal interest on creation and cannot be devised by will 
· Creditor must seize the joint tenant’s interest during life
Right of survivorship = upon death of a joint tenant, the decedent’s interest is extinguished and passes to the surviving joint tenant’s - 
· avoids probate - joint tenant cannot give away property in a will 
· Creditor could reach one’s interest in a joint tenancy and sever joint tenancy ONLY when interest holder is alive. Once he dies, his interest in the joint tenency is extinguished, so creditors cannot go after that share 
D. Community property with right of survivorship  
CA recognizes community property with right of survivorship 
· It avoids probate
· Gives tax advantage of fair market value basis to surviving spouse 
· CPC §5042 explicitly says = property held in “joint tenancy” includes property held as community property with right of survivorship 
E. Management of Property By Another 
Conservatorship : a conservator may be appointed if the court finds clear and convincing evidence that the person is unable to manage property and business affairs because of an impairment in the ability to receive and evaluate information or make decisions and by a preponderance of the evidence that the person has property that will be wasted or dissipated unless management is provided or money is needed for support, care, education, health, and welfare of the person.
·  Conservator basically acts as a trustee
Revocable trust: used as an alternative to conservatorship. The settlor provides for a successor trustee in the event the settlor/trustee is incapacitated 
· Could be used as alternative to conservator
· This would require person owning property to make trust - so they would have to be willing 
Durable power of attorney: a durable power of attorney is effective during the capacity of the principal and until the principal dies (a regular power of attorney terminates on the principal’s incapacity) 
· Also see with elderly people - fam member has power to sign for them and do things for them 
· Durable power of attorney doesnt have to do with medical care - so its only for decisions about property 
F. Management of Health Care
Default law: every person has a constitutional right to make health care decisions for herself, including the right to refuse medical treatment. A person may exercise this right by an advance directive that states her wishes about refusing or terminating medical treatment. In the absence of an advance directive, responsibility for an incompetent patient’s health care decisions usually falls to the patient’s spouse or next of kin 
Advance directives - 3 types
1. instructional directives - like a living will, which specify either generally or by way of hypothetical examples how one wants to be treated in end of life situations or in the event of incompetence
2. proxy directives - like durable power of attorney which designates an agent to make health care decisions for the patient 
3. hybrid or combined directives - incorporates the first two approaches together 
a. Hybrid is usually most common 
*** handout with will and will substitute problems 
XIII. WHEN GIFTS FAIL 
A. Antilapse  
Antilapse general principles: 
· Beneficiary must survive to take 
· Antilapse provides that in certain cases other beneficiary are automatically subtituted for predeceased beneficiary 
· If beneficiary predeases and antilapse does not apply then gift falls into redisuary (or intestacy if no residuary) 
· If devise is to class and someone in class dies, then surviving members divide gift and no one takes place of person who died 
· Antilapse is default rule - if contraty intent is indicated then it overrides antilapse (in CA language “if she survives me is contrary intent”) 
Lapse = beneficiary dies before testator, gift has lapsed 
What happens = gift fails unless antilapse applies 
Doctrine of antilapse; if predeceased beneficiary is within a designated degree of relationship (in CA “kindred”) and leaves issue behind before predeceasing T, rebuttable presumption arises that T would want gift to pass to predeceased beneficiary’s issue absent clear contrary intention 
***anytime there is a lapse, ask whether antilapse doctrine applies 
A gift will be saved if ALL of the following are satisfied: 
1. Lapse occurs
2. Proposed transfer stands within a specified relationship with transferor (form emmanuel outline = CA includes any beneficiary who is related to the testator or the testator’s spouse) 
3. The proposed transferee leaves issues; and 
4. No express intent to the contrary 
Rebuttable presumption - contrary language = doctrine of antilapse may only be rebutted if contrary language regarding the disposition of the property is expressed in the instrument 
· Contrary language example” = in CA could be “is she survives me” 
· Ramification of expressed contrary language = antilapse does not apply, will dispose of property as desire in the will 
CPC §2110 Antilapse Statute 
(a) Subject to subdivision (b) if a transferee is dead when the instrument is executed, or fails or is treated as failing to survive the transferor or until a future time required by the instrument, the issue of the deceased take in the transferee’s place in the manner provided in section 240. A transferee under a class gift shall be a transferee for the purpose of this subdivision unless the transferee’s death occurred before the execution of the instrument and that fact was know to the transferor when the instrument was executed (this last sentence means if i make a class gift to nieces but one died before i made the will then I did not mean that niece and she is not included)
(b) Issue of a deceased transferee does not take in the transferee’s place if the instrument expresses a contrary intention or a substitute disposition. Requirement that transferee survive for a specified amount of time after death of testator is a contrary intention, requirement that the initial transferee survive until a future time that is related to the probate of the transferor’s will is contrary intention 
· Applies to wills but also to instruments generally 
· Beneficiary surviving to specified age is not contrary intention 
· Antilapse applies to class gifts 
· Antilapse applies to transferee who is kindred of transferor or kindred of surviving, deceased or former spouse 
· Antilapse does not apply to predeceased spouse 
CPC §21111 disposition of fail transfer 
(a) Property is transferred as follows: 
(1) Alternate disposition if instrument provides
(2) If no alternate then it goes to residue 
(3) If no residue goes by intestacy 
(b) … 
(c) A transfer of “all my estate” or words of similiar import is a residuary gift for purpose of this section 
***handout “when antilapse applies”, antilapse introductory problems, antilapse reminders***
Ruotolo v. Tietjen (conneticut case) 
· Facts - will said to hazel if she survives me, she doesnt survive, she is the stepdaughter, court looks at whether if she survives me language precludes use of antilapse
· Holding and reasoning - court concludes this languahe is not contray intent so they apply antilapse (in CA they would not have applied antilapse) 
B. Antilapse and Class Gifts 
Class gift = a class gift is one in which the testator designates a group of beneficiaries by a generic reference rather than by their individual names. The most common type of class gift in a will is to “my children” other examples of class references include, “grandchildren” “siblings” “nieces and nephews” and “employees”
Example: what if someone writes. “To my sisters, alice and elizabeth”
· Most courts hold that a gift that includes both the class designation and the individla names is a gift to the named individuals. The specific listing of beneficiaries governs over the general use of class reference. The testator is deemed to have used the class language to describe the named beneficiaries rather than to create a gift to all invidiauls who fit the description. Thus, testator’s other sisters will not share in residuary gift 
Dawson v. yucas (illinois case)
Facts - will says ⅕ to gene and stewart (who were her nephews), then ½ of that to one nephew and ½ to the other, but gene (one of the nephew predeceased, testator knew this but did not change will, stewart thought gene’s ½ should go to him, court was trying to figure out if this was a class gift 
Holding and reasoning - court holds this is not a class gift because she named them individually and didnt use class language like “nephews” (under CA relatives of spouse do count under antilapse)
Antilapse and class gifts: 
· Antilapse does apply to class gifts 
· In CA not limited to single generation class 
· Does not apply to class members who die before exeuction if testator knew that when will was drafted 
C. Changes in Property  
Other way gift can fail is if property changes, for example no longer exists 
CPC §21117  classification of gifts 
At death transfers are classified as follows: 
(a) A specific gift = transfer of specifically identifiable property 
(b) A general gift = a transfer from the general assets of the transferor that does not give specific property 
(c) A demonstrative gift = general gift that specifies the fund or property from which the transfer if primarily to be made 
(d) A general pecuniary gift 
(e) An annuity is a general pecuniary gift that is payable periodically 
(f) A residuary gift is a transfer of property that remains after all specific and general gifts have been satisfied 
1. Ademption 
Doctrine of Ademption = (applies to specific bequest only) where specific bequest cannot be found at the time of death, then the gift fails 
· Example: t gives “my watch to fred” but at probate watch is not present, 
· General bequests are never adeemed = a general bequest not in existence during proabte imposes a duty on the executor to go obtain the gift for distribution 
Construction techniques used to save adeemed gifts: 
1. Consture as general bequest: construe the gift as a general bequest rather than a specific bequest 
a. Example: “my watch to X” and no watch, court may interpret bequest as “i want X to have a watch, any watch” if court does this, it directs the executor to go out and buy watch for beneficiary
2. Form over substance; form of gift has changed, but not the substance itself 
a. Example: t gives “my 100 shares of tiger stock to X” tiger merges with lion stock converts to lion, here is no longer tiger stock - form has changed, but the lion stock is still stock, will treat lion as tiger
3. Change point in time at which we construe; instead of construing at the moment of the will’s execution, cosntrue at a different point to keep the specific gift from failing 
a. Example: T gives “my 2002 yukon to f” car gets traded in, T only has chevy volt, if construed at wills execution, gift fails, if change construction to T’s death, construe t’s intention was to give f his person use vehicle to f give him chevy volt 
CPC § 21133: ademption 
If property specifically given does not exist at time of enjoyment, transferee is entitled to: 
(a) Any balance of purchase price owed to estate
(b) Any amount of eminent domain award unpaid 
(c) Any proceeds unpaid at the time the gift takes effect in possession or enjoyment on fire or causaulty insurance
(d) Property acquired as a result of foreclosure or obtained in lieu of foreclosure for a specifically given obligation 
· This one is ways to deal with the gift that is not present, you can use proceeds that you can trace to the particular property, for ex: if will says my beach condo to X, but testator sold condo you can give x proceeds from selling the condo, but you cant give X just any money from estate 
Estate of Anton (iowa case)
· Facts - mary left ½ of duplex in her will to gretchen (her stepdaughter), other ½ to her biological son, robert, but mary has accident and has to go to nursing home, gretchen is durable power of attorney and she has to sell condo to pay for mary’s living expenses 
· Holding and reasoning - under traditional theory of ademption, stepdaighter and son dont get gift of condo, in this jurisidction they said there was no ademption becaue mary did not know that condo was sold so could not revise the will to change the gift (not sure if CA is the same)
CPC §21135 satisfaction 
(a) Property given by transferor during his lifetime to a person is treated as a satisfaction of an at death transfer if one of the following are satisfied: 
(1) Instrument provides for deduction of lifetime gifts from at death transfer
(2) Transferor so declaares in contemporaneous writing 
(3) Transferee acknowledges in writing 
(4) Property is that specifically given 
· This is similar to advancement - only difference from advancement is that if the will provides for a specific gift and the person already got that specific gift during life you will consider that to be satisfied and we wont try to put in a substitute 
CPC §21131 no right of exoneration 
A specific gift passes the property transferred subject to any mortgage, deed of trust, or other lien existing at the date of death, without right of exoneration, regardless of a general directive to pay debts contained in the instrument  
2. Abatement 
Abatement = reducing gift 
· Abate when there is not property in estate to satisfy all the gifts 
CPC §21402 Statutory Abatement Order 
(a) Shares of beneficiaries abate in the following order 
(1) Property not disposed of by the instrument 
(2) Residuary gifts
(3) General gifts to persons other than the transferor’s relatives
(4) General gifts to the transferor’s relatives
(5) Specific gifts to persons other than the transferor’s relatives
(6) Specific gifts to transferor’s relatives 
CPC §21403 abatement within class; treatment of annuities & demonstrative gifts 
· Within a class, gifts are abated pro rata (proportional)
***handouts - abatement and when bequest fails*** 
XIV. RESTRICTIONS ON THE POWER OF DISPOSITION: PROTECTION OF SPOUSE AND CHILDREN 
· Parents arent required to leave anything for their children, so there is not much protection to them,
· There is protection for child who was accidentally overlooked 
· there are more protections for surviving spouse but it depends what is community property and separate property
·  when one spouse dies ½ of community property belongs to surviving spouse and other ½ belongs to the dead spouse - dead spouse can give away that ½ by will, but if dies intestate the ½ would go to surviving spouse (so surviving spouse would end up with 100% of community property) 
General Rule for Migration Couples: upon death or divorce, the separate property is treated as quasi community property, which attaches against the deceased wage earners property - ie when wage earner dies, his separate property treated as community property for spousal protection purposes 
· The character of the property does not change until death or divorce, remains separate property 
· Real property outside the state is not treated as quasi community property, government by the law of the state where the property is located 
Migration hypo: husband and wife in ohio, husband makes most of the money, all assets are in his name, they decide to move to CA. how is property characterized? 
· Upon crossing its still separate property 
· If wife dies first; estate has no right to husband;s separate property 
· If husband dies first: wife receives 50% of husband’s separate property 
Migrating from community property state to separate property state: community property is split, each owns 50/50 
A. Omitted Spouses
In Re Estate of Prestie (nevada case) 
Facts - husband and wife marry and then divorce, then husband gets sick and wife takes care of him and moves into his condo and takes care of him, and they get married again but after second marriage he doesn't amend his will but he changes his trust to say she gets life estate, wife is arguing she is omitted from will and should be treated omitted spouse because will was revoked as to her, and son argues that because she was provided for in the trust she should not be omitted spouse 
Holding and reasoning -  amendment to trust does not rebut presumption that will was revoked as to her so she will be treated an omitted spouse and she gets intestate share 
CPC §21610 share of omitted spouse
Applies to wills and revocable trusts that become irrevocable (testamentary trusts), But not other will substitutes, Applies if will is executed before marriage, omitted spouse gets  
(a) Decedent’s ½ of community property 
(b) Decedents ½ of quasi community property
(c) Share of separate property that spouse would have gotten if D died without having executed testamentary instrument, but no more than ½ of value of separate property 
· Share of estate and estate here means probate estate and all property held in revocable trust that become irrevocable 
· Satisfy first from estate not disposed of by will or trust if any (CPC §21612) 
· Then for all beneficiaries of testamentary instruments in proportion to what they recieve (CPC §21612)
Timeline presumption = if will was executed before marriage there is presumption that the omission of the spouse was accidental, and the statute provides for an enhance disposition 
CPC §21611 When omitted spouse does not receive share 
The spouse shall not recieve a share of estate under 21610 if any of the following is established 
(a) Decendent’s failure to provide was intentional  and intention appears in testamentary instrument 
(b) Decedent provides for spouse outside of instrument and intent shown in instrument, or decendent provides for spouse outside of the instrument and intent shown that this was to be in lieu of providing within the intrument by amount of transer (like if spouse already getting substantial part of estate somewhere else like million dollar life insurance), decedent’s statements etc 
(c) Prenup agreement to not provide 
B. Intentional Disinheritance of Child/ Ommitted Child 
CPC §21620 share of omitted child 
Except as provided in 21621, if a decedent fails to provide in a testamentary trust instrument for a child of decedent born or adopted after the execution of all of decedent’s testamentary instruments, the omitted child shall receive a share in the decedent’s estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instrument 
· So gets intestate share, but here that includes assets disposed of by revocable trust 
CPC §21621 When omitted spouse does not receive share 
Child shall not recieve under 21620 if any of the following is established: 
(a) The failure to provide was intentional and intention appears from the testamentary instrument 
(b) Decedent had one or more children and devised or otherwise directed the disposition of substantially all of estate to the other parent of the omitted child 
(c) Decedent provided for child outside of the testamentary instrument and intention shown by statement of decedent, from amount of transfer, or other evidence 
CPC §21622 unknown child or child believed dead 
If at the time of execution of all testamentary instruments effective at time of decedent’s death, decedent failed to provide because he/she believed child to be dead or was unaware of the birth of the child, then child gets share equal to what would have received if decedent had died without having executed any testamentary instrument 
CPC §21623 property to satisfy omitted child’s share 
· Satisfy first from estate not disposed of by will or trust, if any
· Then for all beneficiaries of testamentary instruments in proportion to what received 
· If would defeat decedent’s intent, other apportionment can be used 
Gray v. gray (alaska case)
Facts - guy gets married to wife 1 and has 2 kids, he executes will leaving everything to wife, they get divorced, then he married with 2 and has 2 kids with her, but he never changed his will and he divorces wife 2 adn under divorce settlement he tries to make a trust for her 
Holding and reasoning - the kids from wife 2 dont get anything, alaska has a statute that if the testator has 1 or more kids when will was executed and devised all the estate to the other parent, that happened here even those it was with kids from wife 1 and estate was left to wife 1, so kids from wife 2 fit into the exception of omitted spouse and dont get anything 
In re Estate of Jackson (oklahoma case)
Facts - Benjamin is born, his mother marries walter, walter and wife establish intervivos trust, benjamins mother / walter wife dies, walter dies intestate, bejamnin claims share of intervivos trust as a pretermitted heir  
Holding and reasoning - Benjamin doesnt get share, “when any testator omits to provide in his will for nay of his children, or for the issue of any deceased child unless it appears that such omission was intentional, such child, or the issue of such child, must have the same share in the estate of the testator, as if he had died intestate, and succeeds thereto as provided in the preceding section” (in CA he also would not be able to take because he was born before the trust was executed) 
***omitted child and spouse problems***
XV. DUTY OF TRUSTEE / FIDUCIARY DUTIES 
Duty of loyalty = all trustees’ fiduciary duties flow from the duty of loyalty. Trustee has an obligation to act in the best interest of the beneficiary 
Absolute duty against self dealing = Ex of self dealing = you are a trustee and you determine an asset is a surplus and you are interested in selling it. You look up how much you can sell it for and you pay 10% above that highest appraiser. Problem is that any such action is immediately suspect. If you do that, at nay time thereafter, beneficiaries can force you to give it back for any reason 
· Harsh remedies against trustee in this case and almost no defense, 
Conflict of interest = must avoid conflict of interest = if there’s a conflict of interest, breach of duty of loyalty will be presumed; can be rebutted 
Agency Cost & the fiduciary obligation 
· Risk that agent, here the trustee, in carrying out discretionary actions will act on interests that diverge from that of the principal 
· Beneficiaries cannot easly monitor or remove the trustee
· Fiduciary duty with after the fact judicial scrutiny and possibility of damages and disgorgement is intended to align agent with principals interest 
CPC §16200 general powers 
A trustee has the following powers without the need to obtain court authorization: 
(a) The powers conferred by the trust instrument 
(b) Except as limited in the trust instrument, the powers conferred by statute
(c) Except as limited in the trust instrument, the power to perform any act that a trustee would perform for the purpose of the trust under the standard of care provided in section 16040 and 16047
CPC §16040 standard of care
(a) The trustee shall administer the trust with reasonable care, skill, and caution under the circumstances then prevailing that prudent person acting in a like capacity would use in the conduct of an enterprise of like character and with like aims to accomplish the purpose of trust as determined from the trust instrument 
· Prudent person standard - if trustee has acted with reasonable care and prudence even if things dont turn out well they will still probably be protected 
CPC §16002 Duty of Loyalty 
(a) The trustee has a duty to administer the trust solely in the interest of the beneficiaries 
(b) It is not a violation of the duty provided in subdivision (a) for a trustee who administers two trusts to sell exchange, or participate in the sale of exchange of trust property between the trusts, if both of the following requirements are met: 
(1) The sale or exchange is fair and reasonable with respect to the beneficiaries of both trusts
(2) The trustee gives to beneficiaries of both trusts notice of all material facts related to the sale of exchange that the trustee knows or should know 
CPC §16004 Conflict of Interest
(a) The trustee has a duty not to use or deal with trust property for the trustee’s own profit or for any other purpose unconnected with the trust, nor to take part in any transaction in which the trustee has an interest adverse to the beneficiary 
(b) The trustee may not enforce any claim against the trust property that the trustee purchased after or in contemplation of appointment as trustee, but the court may allow the trustee to be reimbursed from trust property the amount that the trustee paid in good faith for the claim 
(c) A transaction between the trustee and beneficiary which occurs during the existence of the trust or while the trustee’s influence with the beneficiary remains and by which the trustee obtains an advantage from the beneficiary is presumed to be a violation of the trustee’s fiduciary duties. This presumption is a presumption affecting the burden of proof. This subdivision does not apply to the provision of an agreement between a trustee and a beneficiary relating to the hiring or compensation of the trustee. 
· Trustee shouldnt do business with friends or associates either
· Raises rebuttable presumption: trustee must show that they did not provide any unreasonable advantage to friends and associates they dealt with 
Duty of care/ prudence = trustee has duty to collect assetes, segregate the funds, conserve and protect the assets
Duty to make assets productive = trustee has duty to make sure that the assets are not idle 
· If trustee doesnt do anything with assets that is breach of duty 
Common law = trustee was in charge of all investment decisions and were non-delegable. Had to conservatively invest all assets in a court approved manner (modern trend changing)  
Modern trend - advisers okay = trustee may hire investment advisers, but must supervise, review performance, and replace if performance is not adequate 
Hartman v. Hartle (new jersey case) 
Facts - testator died and left property with instruction it will be sold and proceeds split between children, the two son in laws were the executors and they sold the property to the testator’s son, and the song was actually buying it for his sister who is the wife of one of the executos, then the wife and executor quickly re sold the property for profit 
Holding and reasoning - this is self dealing and plaintiff gets ⅕ of profit from the sale, this was breach of fiduciary duty, even if she didnt flip property still not allowed because he basically sold it to his wife 
In re Gleeson’s Will (illinois case)
Facts - testator dies and leaves farm to children but leaves Con as trustee, con is tenant on farm and after he becomes trustee he continues to be tenant on farm, lease is up at farm and con releases to himself, he released to himself at a higher price - so he raised price on himself, if this a breach of loyalty / self dealing? 
Holding and reasoning - yes he breached self dealing, if he wouldnt just have continued as tenant it wouldnt be self dealing but when he renewed it became self dealing, he should have found someone else to rent/ lease the land 
No further inquiry rule = self dealing is per se bad, wont look into the transaction to see if its fair - you have to disgorge profits you have made 
· This is CA rule (and modern trend)
· Categorical exceptions 
· (1) Reasonable compensation for trustees
· (2) investment of trust assets in trustee’s common fund 
· Best interest rule = applies when conflict is inherit to the structure of the trust, such as trustee becoming director of corporation in stock of which trust is invested because of stock ownership 
In re Rothko (new york case) 
Facts - rothko dies, 3 guys are executors and the estate consisted of like 700 rothko paintings, executors dispose of all the painting in 3 weeks (this already is suspicious), they disposed of paintings through contracts with galleries that they owned, there was no auction to see what other people were willing to pay, children sue to remove executors and rescind contracts, 
Holding and reasoning - this is obvious breach of duty of loyalty, the executors sold the paintings to their own galleries, 2 executors were gallery owners and third was not, he was an artist because court still foudn conflict because as an artist he wanted gallery owners to like him but he didnt have self dealing just conflict of interest, there was appreciation damages, court looked back at the transactions and price to determine damages and not to determine if transactions were fair 
Marsman v. Nasca (mass case) 
Takeaway = where the terms of a trust direct the trustee to use his discretion in determining the amount of trust principal to distribute for the support of the beneficiary, the trustee must inquire into the needs of the beneficiary in order to exercise his discretion with sound judgment required of a fiduciary 
Facts - marsmann left one third of residue of her estate to her husband cappy, income was to be distributed to cappy during his lifetime, trustee was supposed to distribute as he “deemed advisable” and for cappy’s “comfort and maintenance” which trustee was supposde ot determing by considering various sources of support, due to reduction in income cappy had to take out mortgage on the home, he requested money from trust and Farr (trsutee) sent 300$ and said next time cappy needs to provide a written explanation of why he needs money, and he never made an further requests, instead he asked for money from marsmann daughter and she said yes if cappy would transfer house to her when he died, he said yes, but then he leaves the house to new wife in will, husband of daughter was saying he was supposed to get house and new wife said that deal should never have been done because trustee should have given him the money 
Holding and reasoning  - this case is about not fulling duties (not about self dealing), the trustee should have engaged in some sort of inquiry to make sure cappy had enough money, because farr made no inquiries and failed to release principal that cappy needed to maintain residence, the probate court was correct in rulign that far breached his fiduciary dity to cappy 
CPC §16080 discretionary power shall be exercised reasonably 
Except as provided in 16081, a discretionary power conferred upon a trustee is not left to the trustee’s arbitrary discretion, but shall be exercised reasonably 
CPC §16081 trustee with extended discretion subject to fiduciary principles 
(a) If a trust instrument confers “absolute” “sole” or “uncontrolled” discretion on a trustee, the trustee shall act in accordance with fiduciary principles and shall not act in bad faith or in disregard of the purpose of the trust 
Pure discretionary trust = trustee has absolute discretion over distributions to the beneficiary, creditor of a beneficiary has no recourse against beneficiary’s interest in trust 
Support trust = trustee required to make distributions as necessary for beneficiary’s needs, insulates the trust property from some but not all of the beneficiaries creditors (becoming less common to treat as category separate from discretionary trust) 
Discretionary support trust = common for a trust to combine absolute discretion with a distributed standard 
Spendthrift trust = beneficiary cannot assign or give their rights to anyone 
***handout on creditor right and limits with these trusts
XVI. MODIFICATION AND TERMINATION OF TRUSTS 
A trust can naturally terminate in 2 ways 
1. When there is no more assets in the trust 
2. The trust’s purpose has been satisfied 
a. Remaining assets go back to the settlor if still alive, or are disposed of according to settlor’s estate
A. Modification of Trusts 
Claflin doctrine = if continuance of the trust without modification or termination is necessary to carry out material purpose of the settlor, the beneficiaries cannot compel modification or termination (definition from book = trust cannot be terminated or modified on petition of all the beneficiaries if doing so would be contrary to a material purpose of the settlor) 
· Examples of material purpose 
· Spendthrift (specifically providing creditors cannot reach) 
· Discretionary trust (giving someone discretion to decide when beneficiary gets money) 
· Support trust (purpose to provide support) 
· Postponed enjoyment (i dont want kids to have the money until they ate 30)
In re Estate of Brown 
Facts - Trust said: trust shall be used to provide an education for the children of my nephew … said trust to continue for the purpose until the last child has received his or her education (the trust said “particularly college education”) and the trustee in his discretion has determined that the purpose hereof has been accomplished. Once purpose has been accomplished and trustee has so determined trust may be used by trustee for care and maintenance of my nephew, question was if education was a material purpose 
Holding and reasoning - court viewed the part about support and maintenance as a material purpose so the court does not terminate because this material purpose still exists, court said this was not support or spendthrift trust (but prof thinks language could be support trust,) 
When can you modify or terminate early ? 
· Revocable trust = where settlor is still living and trust is revocable, settlor retains right to modify or terminate 
· Irrevocable trust = more difficult. The rules that we are looking at deal with irrevocable trusts
· Preference of modification over early termination = court always prefer modification over termination because at the trust and some of the settlor’s intent remains (happens a lot with charitable trusts) 
· In CA there is a presumption of revocability 
If the trustee refuses to modify or terminate … 
· If settlor is alive and consents to the beneficiary’s request and trustee refuses: trustee’s opinion does not matter; court will grant modification 
· If settlor is dead - must show unfulfilled material purpose: the trustee must show that there is an unfulfilled material purpose yet to be served by the trust when rejecting beneficiary’s request 
In re Riddel 
Facts - Grandparents create trust that will give beneficiaries the money when they are 35, There are two grandchildren boy and girl, the boy is trying to modify the trust because the girl is about to turn 35 but she is bipolar and schizoprenic and is in a mental hospital - if she gets money it will all go to the state and she will stop receiving state assistance for medical care, He wants to create a special needs trust, He wants to modify the trust so its more restrictive - petition to modify trust so daughter doesn’t squander money or have it taken by the state, settlor’s purpose was for daughter to use funds as she saw fit but was unable to manage or pass to children and great possibility that state would take the money 
Holding and reasoning - Court found this frustrated settlor’s intent and ordered an equitable deviation because they think it would further the settlor’s purpose. 
CPC §15403 Modification or termination of irrevocable trust by  beneficiaries (claflin doctrine) 
(a) Except as provided in subdivision (b), if all beneficiaries of an irrevocable trust consent, they may petition the court for modification or termination of the trust 
(b) If the continuance of the trust is necessary to carry out a material purpose of the trust, the trust cannot be modified or terminated unless the court, in its discretion, determines that the reason for doing so under the circumstances outweighs the interest in accomplishing a material purpose of the trust. If the trust is subject to a valid restrain on the transfer of a beneficiary’s interest as provided in chap 2, the trust may not be terminated unless the court determines there is good cause to do so (last 2 sentences are about spendthrift trust) 
CPC §15404 modification or termination by settlor and all beneficiaries
(a) A trust may be modified or terminated by the written consent of the settlor and all beneficiaries without court approval of the modification or termination 
(b) Even if not all consent, other beneficiary and settlor may petition for modification or partial termination if interests of beneficiaries who do not consent “are not substantially impaired” 
CPC § 15409 modification or termination if changed circumstances 
· Court may modify the administrative or dispositive provisions of the trust or terminate it, if owing to circumstances not known to or anticipated by the settlor, “the continuation of the trust under its terms would defeat or substantially impair the accomplishment of the purpose of the trust” 
· Spendthrift provision a factor but does not preclude court’s exercise of discretion to modify or terminate trust ( but heavier burden) 
Davis v. Us national bank 
Facts - Grandfather created trust - it was to go to respondent and when he dies to his children, Grandfather and some bank were listed as trustees, No respondent is trying to change to a different bank as the trustee , He wants a different bank as trustee because it is closer to him, the fees there are lower, and they would have an independent investment adviser and not just trying to invest in things at that particular bank
Holding and reasoning - Missouri did let a change in trustee without cause (without trustee doing something wrong), They permitted it here because all beneficiaries wanted it and it was in their best interest, Note - this is not the rule in CA
B. Removal of Trustee
Common law = breach of duty = settlor’s intent is respected unless a serious breach of trustee’s duty is shown 
Modern trend = court considers the desires of the beneficiary when looking at trustee replacement 
CPC §15642 removal of trustees
Ground for removal 
(1) Breach of trust 
(2) Trustee insolvent or unfit 
(3) Hostility or lack of cooperation among co trustees impairs administration 
(4) Trustee fails to act 
(5) Excessive compensation
(6) Is drafter unless exceptions we have seen apply (? what?)
C. Charitable Trusts 
Generally everything is the same with formation charitable trusts but 3 main differences: 
1. Charitable purpose = a charitable trust may be created for the relief of poverty, the advancement of education or religion, the promotion of health, governmental or municipal purposes, or other purposes the achievement of which is beneficial to the community (this last purpose is very narrowly construed and must overlap or be tied with one of the other five purposes) 
· Cannot set up for descendents
· Courts look at both direct and indirect benefits to determine if the purpose if charitable
· Direct = person receives money
· Indirect = the other benefits that flow from the beneficiaries enjoyment (like scholarship) 
2. Cy pres = may be used to modify trust
3. Enforceable by state attorney general 
Other differences with charitable trusts: 
1. Does not need to have ascertainable beneficiaries 
2. Don't have to comply with the rule against perpetuities 
Examples of charitable purposes: 
1. Relief of poverty 
2. The advancement of knowledge or education 
3. The advancement of religion 
4. The promotion of health 
5. Governmental or municipal purposes, and 
6. Other purposes that are beneficial to the community 
Shenandoah Valley v. Taylor 
Facts - Trust says money is to go to third and fourth graders a Kerry school each year to be used for educational purposes 
Holding and reasoning - Although it says to be used for education the court thinks this is not an education trust and is used more for just giving the children gifts 
Cy pres = particular charitable purpose becomes “impossible or impracticable or illegal” court will direct property to some charitable purpose which falls within the general charitable intention of the settlor 
· The doctrine addresses the risk that, because a charitable trust may have a perpetual existence, changes circumstances will render the trust’s original purpose obsolete 
· CA uses this standard - CA is very strict with cy pres 
Cy pres 3 part test
1. Valid charitable trust
2. Settlor’s specific charitable obligation frustrated 
3. Settlor had general charitable intent (modern trend to presume general charitable intent but CA does not make this presumption) 
In re Neher’s Will (new york case) 
Takeaway - example of finding general intent 
Facts - In her will Ella said she wanted her house to be incorporated into the village and to used as a hospital, But when she died the village did not have resources to create a hospital and there was already a hospital close by that was sufficient, They asked the court if instead the house can be incorporated into the village and used as an administrative building 
Holding and reasoning - The court think the testator wanted the building to be used for a generally charitable purpose and not just a particular purpose so would have been ok with changing what the building was going to be used for The court think the testator wanted the building to be used for a generally charitable purpose and not just a particular purpose so would have been ok with changing what the building was going to be used for 
Buck Trust 
Facts - Beryl Buck devises her estate in trust to the San Francisco Foundation for the needy in Marin County CA, Marin county is very wealthy county so there were not needy people there, Trust corpus grows from 9 million to 300 million, SFF seeks judicial authorization to spend trust income also in the four other counties in the SF bay area (which is not that crazy because its same purpose but just expanding the location to 4 counties instead of just one), SFF resigned as trustee, Court dismisses case and orders creation of marin community foundation to act as trustee, The SFF petitioned to use cy pres to expand to the other 4 counties, At first teh attorney general was ok with expanding but then the went back and wanted it to just be in marin 
Holding and reasoning - court does not apply cy pres, court does not find general intent and does not modify, court said ineffective is not the same as impracticable, does not matter if it is not the best use because you could use that argument with any trust, 
The Doctrine of Deviation = allows court to alter administrative or distributive provisions of trust (rather than its purpose) 
· Standard = compliance with these provisions is impossible or illegal or due to circumstances unanticipated by settlor and compliance would defeat or substantially impair accomplishment of purposes of trust 
· Cy pres allows changing the purpose (the “ends”) and deviation permits changing the method of achieving the purpose (the “means”)
Barnes Trust (doctrine of deviation) 
Facts - barnes dies and bylaws of the trust are set in stone they are very specific like paintings are not to be moved, hours of gallery are limited, no admission fee etc, but gallery struggles financially, they try to change some things and trustees try to move to collection to philadelphia 
Holding and reasoning - Court determines that 3 campus model with art collection in philadelphia the least drastic modification to ensure public exposure of collection and preserve primary mission - formal education program, This decision continues to be very controversial in the philadelphia area, some arguing that it failed to protect the donor’s intent and thus would curtail philanthropy; others arguing that there was public interest in protecting the collection and that benefit of tax exemption undermines the principle of absolute donor control 
** review packet and answers in class 4/17**
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