TRUSTS & WILLS
INTRODUCTION & TERMINOLOGY

I. Six Mechanisms for Transferring Property at Death 
a. Probate

i. Intestate (statutes)

ii. Will

b. Non-Probate Transfers (self-executing; never enters the estate)
i. Joint-Tenancy (Right of Survivorship); 

ii. Life Insurance; 

iii. Pay-on Death (POD) and Transfer-on-Death (TOD) Contracts

1. Aka: Possessory Estates & Future Interests

2. Ex: bank, brokerage, mutual fund, pension, and other retirement accounts; IRAs/ Pensions

iv. Inter Vivos Trust (transfer of legal title for the benefit of another); 

II. Probate Property & Functions of Probate Court 

a. Probate is the process of disposing property when someone dies. 
i. Run by an Administrator (appointed by court if decedent dies intestate; or 
ii. Executor (appointed by will who steps into the shoes of the person who dies).
b. Functions of Administrator/ Executor:

i. Clear title & Collect Assets – It provides evidence of transfer of title to the new owners, making the property marketable again and allowing the new owner to fend off rival claimants; 
ii. Protect creditors by providing a procedure for payment of debts (instead of collection agencies);

1. Also provides creditors a statutory period for them to file claims w/ the court (if not timely filed, they are banned)
iii. It distributes decedent’s property to those intended after the decedent’s creditors are paid; 
III. Policy Justifications for Inheritance

a. Freedom of Disposition vs. dead hand

i. R3d Property § 10.1 cmts. a, c: The organizing principle of the American law of donative transfers is freedom of disposition. Property owners have the nearly unrestricted right to dispose of their property as they please. The donor’s intention is given effect to the maximum extent allowed by law. 
b. American law does not grant courts any general authority to question the wisdom, fairness, or reasonableness of the donor’s decisions. The main function of the law in this field is to facilitate rather than regulate. The law serves this function by establishing rules under which sufficiently reliable determinations can be made regarding the content of the donor’s intention. However, American law curbs only to the extent the donor attempts to make a disposition that is PROHIBITED or RESTRICTED by an overriding rule of law:

i. Wealth transfer taxation

ii. spousal rights
iii. creditors’ rights
iv. unreasonable restraints on alienation or marriage
v. provisions encouraging illegal activity
vi. rules against perpetuities & accumulation
vii. rules against trusts for capricious purposes

c. Shapira v. Union National Bank 

i. Facts: Father dies testate. Divided estate to three sons provided that one son married a Jewish girl from Jewish parents within 7 years, otherwise money would go to State of Israel. 
ii. Holding/ Reasoning: Court holds this to be reasonable, since 7 years, enough Jewish ladies around, did not compel him to practice Judaism ( Israel clause showed devotion to religion, not just anger at son ( If son was already engaged, would have a better argument that condition was unreasonable.
1. What if father was a White Supremacist and require son to marry a white woman?
a. It would probably be unconstitutional or against public policy.
iii. Take away: the right to receive property by will is a matter of statutory law – testator may disinherit children or condition their taking in a manner without offending the constitution. Partial restraints on marriage which impose only reasonable restrictions is not void as violative of public policy. 

INTESTACY 

I. Terminology
a. Testate: died with a will 

b. Intestate: died without a will – probate estate passes by intestacy
i. Governed by the default rules of the law of intestacy

c. Partial Intestacy: decedent leaves a will that disposes of only part of the probate estate; the part of the estate not disposed of by the will passes by intestacy. 

II. Background

a. Applies when Decedent leaves no will (or will substitute) or the Decedent leaves a will that disposes of only part of the probate estate; the part of the estate not disposed of by the will passes by intestacy (Partial Intestacy). 

i. Typically happens b/c people don’t want to talk about death, undecided, lack knowledge of the process/ importance, expensive process; etc. 

b. Choice of Law: 

i. Real Property (state where property is located) 

ii. Personal Property (state where decedent is domiciled at death)  

III. How to Determine Intestacy:

a. Is there a surviving spouse? 

i. If yes, § 6401.

ii. If no, was there a simultaneous death? 

1. If yes, §6403/
2. If no (predeceased), § 6402. If no descendants, § 240

3. If no one is around, escheat – § 6404 (goes to the state)

b. Decedent: Person who died

c. Descendent: children, grand-children 
d. Children: first generation descendant 
e. Issue: any live descendant in first parentelic line
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IV. SURVIVING SPOUSE/ DOMESTIC PARTNER

a. General: Disposition depends on whether the decedent is single or married & whether the property is community property, Quasi-community, or separate. 
i. Note: common property cannot be created if there is no marriage and merely cohabitation; putative marriage can retain inheritance rights if parties acted in good faith as if they were married; separation stops the accumulation of community property without formal termination such as divorce, but inheritance rights are preserved
b. What does it mean to be a “spouse”? 

i. Spouse = legally recognized marriage. You are a spouse until you get divorced (separation won’t work)—inheritance rights maintained until divorce. Can get around it by writing a will.
ii. What happens to accrual of community property during separation? 

1. Viewed as a “rupture” once you have left the community and no more accrual 

2. But still have rights to separate property (in intestacy)

iii. CA does not recognize common law marriage 

iv. Domestic partner 

1. Family code § 2975
a. Need to file documents with Sec. of State

b. Registered domestic partners treated the same as spouses in probate 
c. CPC § 6400; UPC § 2-101: Property subject to intestacy
i. Any part of the estate of a decedent not effectively disposed of by will passes to the decedent’s heirs.

ii. Starts the process – identified rules of intestacy. 

d. UPC § 2-102: Share of Spouse

i. Survive spouse gets the entire estate if: 

1. No descendent or parent of the decedent survives the decedent; or 

2. All of the decedent’s surviving descendants are also descendants of the surviving spouse and there is no other descendant of the surviving spouse who survives the decedent; 

a. Spouse does not get all the estate if decedent had step-children. 

ii. SS gets the first $300K + ¾ of any balance of the estate, if no surviving descendant, but a parent of the decedent is surviving. 
iii. SS gets $225K + ½ of any balance if all of the decedent’s surviving descendants are also descendants of the surviving spouse AND surviving spouse has one or more surviving descendants who are not of the decedent. (shares kids and SS has a kid of their own)
iv. First $150K + ½ of balance if decedent’s surviving descendants are not descendants of the surviving spouse.

1. Ex: person who died was in his 2nd marriage and ONLY had kids from his 1st marriage. 

e. CPC § 6401: when there is a surviving spouse or domestic partner 
i. SS gets ½ of the decedent’s CP (since they already get the other half, they effectively get all the community property) + ½ of the decedent’s quasi-community property  

ii. Separate property:
1. (100%) The entire intestate estate if no surviving issue, parent, parent’s issue (brother/ sister); or issue of a deceased brother/ sister (first two parentelic lines)

2. (50%) ½ of the intestate estate in the following cases:

a. D leaves only one child or the issue of 1 deceased child 

b. D leaves no issue but leaves a parent or parents or their issue or the issue of either of them.   

3. (33%) 1/3 of the intestate estate in the following cases:

a. D leaves > 1 child

b. D leaves 1 child AND issue of 1 or more deceased children 

c. D leaves issue of 2 or more deceased children
V. SIMULTANEOUS DEATH
a. To be a “surviving spouse” they must have survived decedent. 

b. Common law: only needed to show beneficiary survived by 1 millisecond (this rule still applies for will unless there is an express amount of time specified in will) 

i. Hard to tell initially 

1. Later on, looked at brainwaves (brain activity became measure) 

ii. Standard used: clear and convincing evidence 

c. UPC §§ 2-104; 2-702 / CPC § 6403: applies a legal standard to survival 

i. This is a legal fiction whereby survival requires:

1. Actual Survival (millisecond) 

2. Legal Survival (120 hours) 

a. SS has to survive for 120 hours (5 full days)

b. If no clear and convincing evidence they would have survived, spouse is treated as if they predeceased the decedent.

c. If neither spouse is survived (simultaneous death) 

i. Treated as if no surviving spouse

ii. Partition of CP and JT (SP goes to direct family of each spouse)

3. The 120- hour survival requirement does not apply if the application would result in the escheat of property to the state. (ONLY CPC)
ii. CPC: For intestacy & statutory wills. 
iii. UPC: applies to intestacy, devisee (wills), or life insurance beneficiary;
VI. SHARES OF DESCENDANTS

a. Equal Distribution – What does “equally” mean? 

i. Analysis should discuss the following: 

1. At what generation tier do we make the division/ cut?

a. Children or the first tier with a live taker? 

2. Into how many shares do we divide the estate? 
a. Divide based on number of children or number of takers
b. 1 share for live taker, 1 share for deceased taker with issue.  

3. What do we do with the shares that would have gone to a living child that is now deceased (dropping shares)? 

a. Bloodline descent or pooling
b. Three different models: 

i. English per stirpes (traditional approach)
1. Vertical equity

ii. Modern per stirpes (**CA intestacy default: CPC § 240)
iii. Per capita at each generation (UPC Default Method)
1. Horizontal equity
	
	Where do we cut
	How Many Shares
	Dropping

	English Per Stirpes
	Always make the cut at the children level. ALWAYS. First generational tier. NEVER ANY OTHER generational cut. 
	1 share for each life, and 1 share for each diseased leaving issue
	Bloodline descent. STRICT. 

	Modern Per Stirpes
	First live taker! That is the division point generation. 
	1 share for each life, and 1 share for each diseased leaving issue
	Bloodline approach. STRICT. 

	Per Capita Each Gen
	First live TAKER. 
	1 share for each life, and 1 share for each diseased leaving issue
	Pooling ​​– horizontal equality: each taker at each generation treated equally. Those that didn’t take are added together and distributed to the next generation. THIS IS ONLY FOR THE DROPPING SHARED THOUGH…… SO the first gen will get the cut, but anything that drops is for pooled. 


VII. SHARES OF ANCESTORS, COLLATERALS, AND OTHERS
a. UPC § 2-103 Share of Heirs Other Than Surviving Spouse

i. Surviving descendants; (ex: children)

1. If none, then keep going.

ii. [Surviving Parents] equally; alive and deceased parents with descendants by representation 

1. Ex: Mom alive and Dad dead with 2 kids (separate relationship) – Mom and dad’s kids get shares (decedent’s half-siblings)
2. But if the parents have kids together and dad died, mom gets everything. 

iii. [Surviving Descendant(s) of Deceased Parent(s)] 

1. If descendants are shared by the same parents (as above), then descendants do not represent the deceased parent. 

2. If not alive, to the descendants of the decedent’s parents or either of them by reoresentation; 
iv. [Surviving Grandparent] equally; alive and deceased grandparents with descendant(s)

1. If one grandparent is deceased, they’re descendants take by representation ONLY IF the descendants are not shared with surviving grandparent. 

2. If they are shared, living grandparent get’s everything. 

v. [Surviving Descendant of Deceased Grandparent]; aka Aunt/ Uncles –only if both grandparents are deceased or by representation.  

vi. [Surviving Descendant of Deceased Spouse] Aka decedent’s step-children from deceased spouse. 

vii. Note: The UPC does not consider collateral kin outside of the grandparents line. 

b. CPC § 6402: Intestate Estate not Passing to SS or Surviving Domestic Partner 
i. [ISSUE] Issue of the decedent take what is left equally if they are all the same degree of kinship to the decedent 
1. Sons/ daughters/ children

ii.  [PARENTS] If no issue, the decedent’s parent or parents equally

1. Mom/ Dad

2. Note: Unlike the UPC, CA doesn’t care if parents have kids from separate relationships. (CA is big on blended families) 
iii. [ISSUE OF PARENTS] If no issue or parent, to the issue of the parents of either of them, the issue taking equally if they are all of the same degree of kinship to the decedent. 
1. Decedent’s siblings

iv. [GRANDPARENTS OR ISSUE OF GRANDPARENTS] If no issue or parent or parent’s issue, to the grandparent or grandparents equally, OR to the issue of those grandparents if there is no surviving grandparent, the issue taking equally if they are all of same degree of kinship

v.  [ISSUE OF PREDECEASED SPOUSE] 

1. If none of the above, to the issue of a predeceased spouse

2. Ex: Step-children

vi. [NEXT OF KIN] equally (those who claim through the nearest ancestor are preferred to those claiming through an ancestor more remote) 

1. Depends on the degree of the parentellic (see below)
vii. [PARENTS TO PREDECEASED SPOUSE] To the predeceased spouse’s parents or parent’s issue  

1. Mother-in-law/ Father-in-law OR

2. Sister-in-law/ brother-in-law
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c. Determining “next of kin”

i. Parentellic approach 

1. Go down 1st line of table, then 2nd line, then 3rd…; whoever is found will get the estate. The theory is, whoever is the closest line to the decedent is the taker.

2. 1st parentellic line = decedents issue, 2nd line = decedent’s parents, 3rd line = grandparents, etc. 

ii. Degree of Relationship: Minority Approach
1. Superscript on table of consanguinity tells degree of relationship between decedent and next of kin (looking at how many links in the chain) 

2. Lowest # wins (closest relative)

3. How many links between family member and decedent

a. Some jurisdictions say all members of the same level share equally. 

iii. Hybrid

1. Degree of relationship is used but the parentellic line is used as a tiebreaker.
a. ex. nieces + nephews in 2nd parantellic line vs. aunts & uncles in 3rd parantellic line(the nieces + nephews win!
2. This model is used in CA.  
d. Application of Escheat Provisions: UPC § 2-105; CPC § 6404 
i. If an intestate decedent leaves no survivors entitled to under the statute, their probate estate foes to the state. goes to the state (policy: strong disfavor of escheat)

1. Typically, doesn’t happen in CA because it goes much further than the UPC

e. CPC § 6402.5: recapture rules; equities require consideration of predeceased spouses’ family

i. If the decedent had a predeceased spouse who died not more than 15 years before the decedent and the decedent did not remarry or have issue, real property (portion of the decedent’s estate attributable to the decedent’s predeceased spouse) is distributed as follows: 
1. Issue of predeceased spouse 

2. Parents of predeceased spouse 

3. parent’s issue 

4. next of kin of decedent
5. next of kin of predeceased spouse  
6. Escheat 
7. Joint tenant accounts (right of survivorship property) are attributable to a predeceased spouse only if it remains the asset in the same form
8. Recapture requirements: 1) decedent has no new spouse; 2) decedent has no issue; and 3) and decedent has property attributable to first spouse
ii. If the decedent had a predeceased spouse who died not more than 5 years before the decedent and the decedent did not remarry or have issue, personal property is distributed in the same way as in (a) 
iii. Personal property means aggregate value of $10,000 or more and there is a written record of title or ownership. 
VIII. ADVANCEMENTS 
a. General:

i. During decedent’s lifetime, decedent gifts property to an heir. Do we count this against their intestate share?
ii. CL: each gift was presumptively an advancement, which is an inter vivos gift from parent to child is presumed to be an advance on their share of the estate.  
iii. But the modern trend is that the doctrine applies if there is clear and convincing evidence in writing that it was the decedent’s intent to give  an advancement. 
1. Ex: If Decedent with two descendants has an estate worth 100K but a descendent received a 10K advancement. We add the 10K to the estate and divide it by 2, then subtract the 10K before distribution with the other descendants.  

a. 110K / 2 = 55 – 10 = 45K to descendant with the advancement 

iv. Advancements only apply in intestacy; but satisfaction is a parallel doctrine for wills. (see Wills section)
b. Hotchpot Method: Use when there is an Advancement 
i. Add everything up (net total, advancements), + add to the estate, divide equally, and subtract from giftee’s portion
ii. If a gift is treated as an advancement, it is accounted for in distributing the decedent’s estate by bringing it in hotchpot. 
1. If a descendant received more than others in the advancement that it would give them a negative number, we don’t request that they return anything. Instead, the descendant receives nothing and we divide the remaining pot with the other descendants. 
2. If the descendant predeceases, we don’t count the advancement against their descendants. 

a. Ex: C1 received a 40K advancement but predeceased his mother. The grandkids will receive the portion of the estate under the typical intestacy rules and not add the advancement against them. 

c. UPC § 2-109 – Advancements 
i. A gift is treated an advancement only if: 

1. Decedent declared in contemporaneous writing or the recipient’s written acknowledgement that the gift is an advancement; or  
2. The decedent’s contemporaneous writing or the heir’s written acknowledgement otherwise indicated that the gift is to be taken into account in commuting the division and distribution of the decedent’s intestate estate. 

ii. Determining the Value: subsection (b)

1. The advanced property is to be valued as of the time the heir came into possession or enjoyment of the property or as of the time of death of the decedent, whichever occurs first. 

iii. Recipient predeceases the decedent: (d)

1. If the recipient of the advancement predeceases the decedent, the gift is not taken into account unless there is a declaration that says otherwise.
d. CPC § 6409 – Advancements 
i. The presumption is that a gift during lifetime is not an advancement UNLESS:
1. (1) the decedent declares in a contemporaneous writing that the gift is an advancement against the heir’s share of the estate or that its value is to be deducted from the value of the heir’s share of the estate.
2. (2) heir acknowledges in writing that the gift is to be so deducted or is an advancement or that its value is to be deducted from the value of the heir’s share of the estate. 
ii. Determining the Value: subsections (b)-(c)

1. The advanced property is to be valued as of the time the heir came into possession or enjoyment of the property or as of the time of death of the decedent, whichever occurs first. 

2. But if the value was expressed in the writing, then the value is conclusive. (distinguishable from the UPC)
iii. Recipient predeceases the decedent: (d)

1. If the recipient of the advancement predeceases the decedent, the gift is not taken into account unless there is a declaration that says otherwise. (unlike satisfaction)
e. The Writing: 
i. The writing can be anything (napkin or a check memo). 
ii. If contemporaneous, it needs to be around the time of the delivery of the gift. 
iii. Receipt acknowledgement can happen at any time. 
IX. Bars to Succession
a. HomiSlayer Doctrine
i.  In re Estate of Mahoney – The Slayer Rule
1. Facts: Wife shoots and kills husband. Wife was convicted and sentenced to prison for manslaughter. Husband died intestate and left no issue. Probate court orders that his estate be distributed to his parents, equally. Wife appeals order.
2. Issue: Can a widow convicted of manslaughter in connection with the death of her husband inherit his estate?  
3. Holding/ Reasoning: Yes, if the court finds that the surviving spouse did not have the intent to kill their spouse. Although the state of Vermont did not have a statutory provision addressing this question, the court looked at three different approaches followed in other sister jurisdictions. (1) At common law, courts would simply apply regular inheritance laws and allow spouse to take; (2) Then courts took a more equitable approach (wrongdoer should not benefit from their own wrongdoing); (3) the modern approach is to apply a constructive approach (slayer becomes a trustee and must pass gift to the heirs) 
a. In the constructive approach, the court does not impose an additional punishment to the slayer by prohibiting them from receiving property/ interests statutorily owed to them. But it also does not let them receive the beneficial interest in the property, preventing the slayer from profiting off their crime. 
b. Court distinguishes between intentional and non-intentional killing and remands the case & allows the parties to seek relief from the Court of Chancery.
4. Take away: A conviction or finding that a party intentionally killed the decedent disables the party from taking under the decedent’s will or through intestate succession. Instead, the estate must pass as statutorily required by equity imposes a constructive trust requiring the killer to hold the assets in trust for the decedent’s next of kin. 

ii. CPC § 250: Slayer’s Rule Effect on Decedent’s Estate
1. A person who feloniously and intentionally kills D is not entitled to any property or benefit from the decedent to any of the following: 
a. Note: Involuntary manslaughter would not apply

b. Treat killer as if they predeceased the decedent (therefore, killer cannot take)

i. In intestacy: next in line take (killer’s issue can take because no antilapse doctrine for intestacy) 
ii. For wills: antilapse does not apply so killer’s issue cannot take (250(b)(1))
1. Antilapse: presumption that T would want gift to go to the issue of individual who predeceased them. 

2. Rebuttable presumption (applies unless evidence of contrary intent)

iii. CPC 251: Slayer doctrine re joint tenancy – JT severed

1. A joint tenant who kills feloniously and intentionally another joint tenant

2. Severs the joint tenancy; and
3. The property passes as the decedent’s property; and
4. The killer has no rights by survivorship.

5. Note: Applies to JTs in real and personal property, joint and multiple-party accounts in financial institutions. 

iv. CPC § 252: a slayer is treated as predeceased if they are a beneficiary of a bond, life insurance policy, or other contractual arrangement issued to decedent.
v. Burden of Proof Required to Show Felonious and Intentional: Either by reasonable doubt or by a preponderance of the evidence. Thus, can still be treated as predeceased even if not criminally guilty.

1. Burden of proof is on party seeking to establish that killing was felonious and intentional.

2. CPC 254(a)/ UPC § 2-803(g): A final judgment of conviction of felonious and intentional killing is conclusive (state found you guilty beyond a reasonable doubt).

a. An acquittal does not show anything, just that couldn’t meet beyond reasonable doubt standard. 
3. But in the civil context: preponderance standard
a. Why a lower standard? b/c the issue is whether to prevent unjust enrichment of the slayer, not deprive slayer of their liberty. 

b. Elder Abuse – CPC § 259
i. Any person shall be deemed to have predeceased a decedent if it has been proven by clear and convincing evidence that the person is liable for:

1. Physical abuse, neglect, or financial abuse of the decedent, who was an elder or dependent adult; 
2. The person acted in bad faith; 
3. The person was reckless, oppressive, fraudulent, or malicious in the commission of these acts; and 
4. The decedent during this time was substantially unable to manage their financial resources or resist fraud or undue influence

ii. Applies to wills, trusts, and intestacy. 

c. Disclaimer – UPC § 2-1106
i. When an heir declines to take the property/ inheritance they are considered a disclaimer.

1. Disclaimers are treated as predeceased or before the time of distribution.  
2. People tend to do this for tax reasons or keep property from creditors. 

WILLS: CAPACITY AND CONTESTS 

I. Mental Capacity (this comes first in analysis)

A. General:

i. Standing: Someone who would benefit if they challenge = successful
ii. Burden: Person(s) who contest the Will. 

1. A properly executed will is presumed valid, thus the ultimate burden is on the challenger to show invalidity or lack of capacity. (majority view) 
2. Presume testamentary capacity arising from due execution but once the challenger shows some evidence of incapacity, the burden of proof shifts to the proponent. (minority view)
iii. Capacity is really the first question when doing will analysis: If T does not have capacity, nothing that happens has legal effect. 

B. A testator has no capacity if she has no ability to understand what she is doing/is in no position to make a testamentary act. = unsound mind. 
i. CPC § 6100/ UPC: an individual 18 or more years of age who is of sound mind may make a will.  

C. To have sound mind:

i. Capable of understanding the nature and the extent (what you have)

ii. Capable of understanding who they’re giving their stuff to

iii. Capable of understanding the nature of the act they’re undertaking

iv. Capable of understanding how elements form a rational basis for disposition

v. Note: Proving that T has a sound mind does not require showing that T had the knowledge. 

D. Testamentary Capacity Requirements: 

i. Least: Marriage 

ii. Middle (but still low) for wills. –  Protection of the dead is not a concern but courts do want to protect beneficiaries.

iii. Highest for irrevocable lifetime gift/ deed (because you might need gov’t support in your life) 
E. In Re Wright’s Estate – A Few Isolated Acts of Irregular is not Enough
i. Facts: Daughter contests father’s will, which gave some beneficiaries a single dollar, gave his friend a house, and one house to his daughter. Probably wanted to invalidate it so that she can get his entire estate in intestacy. Several witnesses testified of T’s behavior: 

1. Gave people smelly fish, chased children out of his yard, would hold his breath and pretend to be dead to scare his neighbors, drank a lot, gave unfriendly comments to people, lied about giving gifts to people.
ii. Holding/ Reasoning: The court held that the T did have the capacity to enter the will. 

1. Had ability to understand nature and extent of his assets. He knew the natural objects of his bounty. He visited the notary public and realtor on his own and showed up with his documents. 

2. Being eccentric does not mean you’re not incapable of being a will. 

3. Burden of proof on contestant to show that will brought into court with presumption of validity is flawed because of capacity 

a. Didn't meet the burden here. 

iii. Main Take away: Being eccentric is not incapacity. 

F. Wilson v. Lane – Burden Proof is on the Challenger 
i. Facts: T left 16 shares to blood relatives and one to D, her caregiver at death. Blood relative challenges T’s will asserting that T did not have the capacity to form the Will. At trial, there was evidence/ testimony of the following: 

1. T had hallucinations of floods and fires, and was unable to bathe herself. 

2. A medical expert testified that T showed early signs of Alzheimer

a. But expert admitted to have never examined T and that their assessment was solely based on T’s medical files.

b. Expert’s testimony was “equivocal” by how the expert used language as “it appears” 

3. A doctor testified that T was blind, senile, and showed signs of dementia. 

a. But he later admitted that it wasn't a legitimate assessment, only for her phone bill.
4. T filed a guardianship petition a few months after the will was executed. 

a. But the petition was only filed to satisfy DCFS’s concerns regarding T’s ability to live alone & remain in her home. 

b. But inability to live alone does not mean that T had no ability to dispose her assets/ capacity. 

ii. Holding/ Reasoning: The court held that the testator had capacity because there was no evidence that these mental defects occurred at the moment of executing the will (“interludes of lucidity”) 

iii. Main Take Away: Contestants need to prove that AT THE MOMENT OF EXECUTION T was unable to form a decided and rational desire regarding the disposition of their assets. 
G. Even if we find capacity – not the end of the inquiry. There might be a defect to capacity, rendering it ineffective: 

i. Insane delusions

ii. Undue influence

iii. Duress 

iv. Fraud and tortious interference 

II. Insane Delusion 

A.  General

i. There is a difference between an insane delusion and a plain delusion. 

1. Delusion = false perception of reality (mistake)

2. Insane delusion = false perception of reality held despite all evidence to the contrary (even if you would have shown the evidence to T, would not have let go of the delusion) 

ii. Insane delusion will usually strike the entire will, unless you can show that it only impacted certain portions.

iii. Typical claims argued are when spouse believes the other spouse is cheating on them. 
iv. Common law Test: 

1. (1) Show insane delusion; and
a. Testator adheres to a (mistaken) belief despite all evidence to the contrary;
b.  Reasonable person standard: would a reasonable person in T’s circumstances have reached the same conclusion?
2. (2) The will is a product of the insane delusion.  

a. The insane delusion must materially affect or influence the disposition in the will. 

v. CA/Modern approach: 
1. Contestant must show that testator had an insane delusion and 
2. Insane the delusion caused the disposition. 
B. In Re Strittmater’s Estate – Feminism Motivated Gift
i. Facts: Woman lived with her parents and never got married. Doctors said she had paranoia and split personality. T was involved in feminist groups and left her property to a woman’s group. Allegedly “irrational hatred of men” was gleaned from T’s statements made during her life. T also called her mom a “moronic she-devil” and made scribbles on pictures of her parents. Medical testimony revealed that she had split-personality disorder. 

ii. Holding/ Reasoning: The court made the conclusory holding that T suffered from an insane delusion because of the court’s obviously negative opinion of feminist groups. 
1. Prof. noted the implicit biases found in judges & how beliefs of what are “insane delusions” can change over time.

C. Breeden v. Stone– Drugs/ Alcohol & Suicide 
i. Facts: Contest of a holographic will where T committed suicide after a hit and run that resulted in someone’s death (T was under the influence). He had been partying and using drugs and alcohol prior to and right after the accident. The will gave everything to T’s friend and said “I wasn’t the one driving.” Prior to the holographic will, T executed a formal will leaving his estate to persons other than Respondent (relatives). The family challenged the holographic will. Evidence at trial revealed the following:

1. T used drugs and alcohol for several years prior to his death.

2. T was using drugs and alcohol close to the time of his death. 

3. He was paranoid: he took apart his VCR thinking it was bugged, destroyed the antenna of his home, and put captain crunch on the rug. However, there was a factual issue because it turns out he was being surveilled (had a friend who was an FBI informant). 

ii. Holding/ Reasoning: The T’s holographic will was valid because T had the capacity to enter in the will and T’s insane delusions did not affect his testamentary intent. 

1. Was there capacity at the time of execution? 
a. Yes. The only moment which mattered was the moment of execution. Burden shifts to the challengers after the proponent offer prima facie proof that the will was duly executed. 
i. Proved by using a handwriting expert and stated that the writing did not appear to be in the hand of someone suffering motor impairment (e.g., from being under the influence) – T was in command when he wrote it. 
2. Insane Delusion? The court agrees that the testator was suffering an insane delusion, but there was no causation. The causation element is not met because there was evidence that he did not get along with his family and thus would not have disposed of his assets to them anyway. Even if paranoia against the government was an “insane delusion,” the delusion did not affect his testamentary intent/ cause his disposition. 
3. Note: Courts will sometimes consider suicide as added evidence towards capacity/ insane delusions but not often. 
III. Undue Influence
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A. FOR EXAM: When you see an undue influence situation, analyze interested drafter, CA presumptive rule AND Traditional 4-factor test – these are NOT mutually exclusive!

B. General: 

i. Undue influence is a question of conduct, concerns the actions of a third party. It doesn’t have to be a gift to the person who caused the influence. 
ii. CPC § 6104 – Duress, Menace, Fraud, Undue Influence 

1. The execution or revocation of a will or a part of will is ineffective to the extent the execution or revocation was procured by duress, menace, fraud, or undue influence. 

a. Under the undue influence doctrine, the influencer’s intent is substituted for the testator’s. 
iii. CPC § 86 – Undue influence definition is the same as used in Welfare & Institutions Code. But this section is meant to supplement the common law meaning of undue influence without superseding/ interfering in the operation of the law. 
1. Welfare & Institution Code § 15610.70 – Undue Influence Defined
a. Undue influence means excessive persuasion that causes another person to act or refrain from acting and results in inequity. Determination looks at the following factors: 

i. Vulnerability of the victim

1. Look at incapacity, illness, disability, injury, age, education, impaired cognitive function, emotional distress, isolation or dependency. 

ii. The influencer’s apparent authority

1. Fiduciary relationship, family member, health care professional, legal professional, expert, etc. and whether the influencer knew or should have known of victim’s vulnerability. 
2. Note: they don’t necessarily need to have a K with T; 

iii. The Actions or Tactics used by the influencer

1. Controlling necessities of life, medication; use of affection, intimidation, or coercion

iv. The equity of the result
1. Unusual measure of benefits to the influencer. 
a. I.e. economic consequences to the victim; divergence from the victim’s prior intent or course of conduct or dealing; 
b. A disposition we didn’t expect.

2. Evidence of this element alone is not enough to prove undue influence. 

C. Presumption Doctrine of Undue Influence: 

i. Common Law Presumption: 

1. Confidential relationship
a. (1) fiduciary relationship (lawyer/client relationships)
b. (2) reliant relationship
i. question of fact
ii. relying on another person because of their expertise
1. i.e. doctor/patient relationship
c. (3) dominant-subservient relationship
i. question of fact
ii.  hired caregiver/ill feeble donor, adult child/ill feeble parent. 
2. Suspicious circumstances; and 
a. Non-exhaustive list of suspicious circumstances 
i. Most common: unnatural disposition 

3. Burden Shifting 
a. If 1-2 shown, burden of proof shifts back to the proponent/ alleged influencer to prove that they did not do it.
b. Proponent must show clear, satisfactory, and convincing evidence (preponderance of the evidence) that the grantee acted in good faith throughout the transaction and grantor acted freely, intelligently, and voluntarily. 

D. Lipper v. Weslow – Son/ Lawyer’s Influence on T
i. Facts: Testator left estate to her two children (Defendants/ Appellants) from her second marriage, leaving out her daughter-in-law and two grandchildren (Plaintiffs/ Appellees) from her first marriage. In her will, she explained why decided to leave nothing to them because they never called/ visited and were unpleasant towards her but Plaintiffs argued that she was under undue influence when she executed her will. Evidence revealed the following: 

1. Susceptibility: T is 81 years old, likely susceptible to Frank’s influence. 
a. But was of sound mind of strong will; and in excellent physical condition. 
2. Opportunity: Frank lived next door, had a key to her house, was there all the time. Every day – reminding her that the grandkids didn't call on her b-day/ exc.
3. Motive: Frank had a bad relationship with brother; Revenge/ Frank could get more $. 
4. Causation: CA Presumption Doctrine
a. Confidential relationship: Frank was his mother’s attorney and his son. Familial and professionally. She became increasingly dependent on him + beneficiary in the will.  
b. Active: He drafted the will 
c. Unduly benefit: he has a larger share that he would’ve received had the will not been drafted as such. 
5. BOP that there was undue influence was on challenger. (minority)  
a. Typically, after challenger has shown the confidential relationship and suspicious circumstances, the burden shifts to the proponent. (majority view) 

6. Included a no contest clause, likely Frank’s doing. 
ii. Holding/ Reasoning: Ct ended up finding the judgement for Frank – b/c insufficient evidence to show the will substitute’s Frank’s wishes for T’s. 
1. Note: Incentive in a case like this to bring a lawsuit. Majority will settle b/c cost of litigation and time and delay and risk of loss are typically too big. Strike Suit. Litigation inevitable.
E. CPC § 21380: Presumption of Fraud/ Undue Influence for Certain Transfers:

i. A provision of an instrument making a donative transfer (not just wills) to any of the following persons is presumed to be the product of fraud or undue influence. (must have actually received a gift)
1. The person who drafted the instrument; 
2. The person who transcribed the instrument or caused it to be transcribed and who was in a fiduciary relationship with the transferor when the instrument was transcribed; 
3. A care custodian of a transferor who is a dependent adult, but only if the instrument was executed during the period the care custodian provided services to T, or within 90 days before or after the period; 
4. A care custodian who commenced a marriage, cohabitation, or domestic partnership with a transferor who is a dependent adult while custodian provided them services, or within 90 days after those services were last provided, if the donative transfer occurred, or the instrument was executed, less than 6 months after the marriage, cohabitation, or domestic partnership commenced; 
5. A person who is related by blood or affinity, within the third degree, to any person describe in (1) to (3) 
6. Cohabitant or an employee, to any person described in 1-3; 
7. Partner, shareholder, or employee of a law firm in which person described in 1-2 has an ownership interest. 
ii. Boiled down, this section discusses suspicious relationships. Presumption can be rebutted by proving by clear and convincing evidence. 

iii. But it is conclusive for the drafter and their relatives/associates/ cohabitants. 

F. CPC § 21382: § 21380 does not apply to any of the following transfers:
i. DT to a person who is related within the fourth degree, to the transferor or is the cohabitant of the transferor. 

ii. An instrument that is drafted or transcribed by a person who is related by blood or affinity, within the fourth degree, to the transferor or is the cohabitant of the transferor; 
iii. An action of conservator approved by court. 
iv. A DT of property valued at $5,000 or less, if the total value of the transferor’s estate equals or exceeds $150,000; 
v. Instruments executed outside of CA by a transferor who was not a resident of CA when the instrument was executed. 

G. CPC § 21384: Transfers Excluded from Presumption 

i. A donative transfer is not subject to § 21380 if the instrument is reviewed by an independent attorney who: 
1. counsels the transferor; 

2. Out of the presence of any heir or proposed beneficiary, 
3. About the nature and consequences of the intended transfer, including the effect of the intended transfer on the transferor’s heirs and on any beneficiary of a prior donative instrument
4. Attempts to determine if the intended transfer is the result of fraud or undue influence, and 
5. Signs and delivers to the transferor an original certificate of independent review. 

ii. Estate of Winans – Cert. of Independent Review

1. Facts: In 2005 and 2006 Winans (T) executed wills excluding his half-brother and leaving most of his prop to Appellants, nieces and nephews by a different brother. But then in 2007, T executed a will that differed considerably. It left everything to his half-brother, his care custodian, and other nonrelatives. And left nothing to Appellants. When T prepared the last will, he hired a new attorney. The execution of the will occurred in his residential facility, that was owned and managed by his care custodian. Appellants argued that his attorney did not conduct the certificate of independent review properly. 

2. Rule: CPC § 21384: A donative transfer is not subject to § 21380 if the instrument is reviewed by an independent attorney who: 

a. Counsels the transferor, 

b. Out of the presence of any heir or proposed beneficiary about the nature and consequences of the intended transfer, including: 

i. The effect of the intended transfer on the transferor’s heirs and on any beneficiary of a prior donative instrument

ii. Attempts to determine if the intended transfer is the result of fraud or undue influence; and 

iii. Signs and delivers to the transferor an original certificate of independent review. 

3. Holding/ Reasoning: Court reversed the holding on issues of fact as to whether the certificate of independent review was properly completed. Specifically, the court had the following concerns: 

a. Adequacy of the Substance of Coyle’s Counseling 

i. Short/ brief 1- 5 min conversation with T, whether he had any “pressures” or “promises”

ii. Didn’t counsel him re his past bequests/ will and re the changes or whether he understood that a disqualified person was set to receive property.  

b. Confidentiality

i. Meeting was done in the presence of another attorney and notary, who could have left whole attorney counseled T. 

ii. His care custodian came into the room often and the door was left open where it was likely she could hear the conversations. 

iii. T should be in a space where he can speak freely. 

c. “Independent” Attorney

i. Because of the size of the estate, the attorney was set to receive a large fee. Refusing to certify because of the custodian’s share could have caused him to lose his fee.

H. Ways to avoid litigation

i. Videotaping the execution ceremony 

ii. Professional examination of client’s level of capacity

iii. Letter to the lawyer

iv. Family meeting

v. Statement of reasons: testamentary declaration 
1. Be cautious b/c this could make the family members angry and compel them to sue. There is also a testamentary libel issue.

vi. No contest clause: Beneficiaries who sue will lose the gift they have in the will if they are unsuccessful in their suit. 

1. These only works if beneficiary takes under the will. Otherwise, the contestant will have nothing to lose and litigation will be inevitable. See Lipper v. Weslow
2. Courts usually uphold these.

3. CPC § 21311, a no contest clause shall only be enforced against the following types of contests:
a. A direct contest that is brought without probable cause 
i. Alleges the invalidity of an instrument or one of its terms based on: (lack of due execution, forgery, lack of capacity, menace, duress, fraud, undue influence.).

b. A pleading to challenge a transfer of property on the grounds that it was not the transferor’s property at the time of the transfer. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application.  

c. The filing of a creditor’s claim or prosecution of an action based on it. A no contest clause shall only be enforced under this paragraph if the no contest clause expressly provides for that application. 

4. Thus, actions with reasonable likelihood of success are not barred by no contest clauses (which are enforceable in those contexts). If the contestant wins, the clause is unenforceable. But if they lose, it penalizes a beneficiary for filing a pleading with the court. 
IV. Duress

A. When undue influence becomes overtly coercive

i. Discussions about capacity/contests should involve undue influence and fraud in tandem & duress if physical. 

V. Fraud

A. When the T is deceived by: 

i. (1) a deliberate misrepresentation with intent to affect the will; and 

ii. (2) the misrepresentation caused the disposition in the will, which would not have been made but for the misrepresentation.  

B. Two Types: 
i. Fraud in the execution ​– when the will is the wrong document or not the document it has been purported to be, e.g., a switcharoo; and 
ii. Fraud in the inducement – actions that caused the testator to draft or revoke the will, or include a particular provision in the wrongdoer’s favor e.g., a sneaky underlying premise  
C. Courts will remove the portions of the will that were poisoned by fraud, if possible. 
WILLS: Formalities & Forms

I. Execution of Wills

a. While the preliminary step for wills requires that the testator have capacity (stems from a concept of personhood), the core requirements for “Attested Wills” are: 
i. 1) a writing; 
ii. 2) a signature; and 
iii. 3) attestation of witnesses
b.  Public Policy Functions of Formalities: 
i. Evidentiary – proving the testator’s intent; 
1. Want the best evidence of T’s intent 

a. Writing = best evidence 

i. Distinguished by signature 

ii. Witnesses bolster that this writing = T’s intent 

ii. Channeling (systemization); 
1. Requiring formalities takes it out of hands of ‘do it yourself’ 

a. Makes people seek advice of someone who knows how to do this (lawyer) 

i. Encourages going to experts.  

2. Makes it easier for the judicial system (judges) for deciphering the will

iii. Cautionary or ritualistic (impressing seriousness); and 
iv. Protective (of the testator or the parties)
1. Trying to protect T’s intent 

a. Once T dies, no opportunity to ask 

2. Best evidence of intent and protect that evidence 

3. Signed writing = best expression of intention 

i. Witnesses eliminate doubt
II. Attestation, Writing, and Signatures 

a. UPC § 2-502 – Execution of Witnessed Wills

i. Must be in writing 

ii. Signed by Testator or in testator’s name by another in T’s presence and at T’s direction; and 
iii. Either: 

1. Signed by at least 2 individuals who signed within a reasonable time after the individual witnessed either the signing of the will or T’s acknowledgement of the signature on the will or acknowledgement of the will; OR
a. Note: UPC allows a witness to sign after T’s death as long as it’s considered with a reasonable time.

2. Acknowledged by the T before a notary public or other individual authorized by law to take acknowledgements. 

iv. (b) But if the will does not comply with the requirements above AND the signature and martial portions of the document are in T’s handwriting, the will is valid as a holographic will. 

v. (c) Extrinsic evidence can be used to prove T’s intent to use a document as their will and in holographic wills for portions of the document that are not in T’s handwriting. 
b. CPC § 6110 – CA Wills Requirements 

i. Must be in writing 

ii. Must be signed by: 

1. Testator or another in T’s presence and at T’s direction or
2. By a conservator pursuant to court order

a. Someone appointed by court to preserve estate of T; operate under strict court supervision 

iii. Witnessed during T’s lifetime by 

1. 2 or more witnesses present at same time who:

a. Witness the signing of the will; or
b. T acknowledges the will; or 
c. T acknowledges the signature of the will

2. AND understand that the instrument they sign is T’s will (one exception) 

3. Note: Witnesses need to be together when T signed or acknowledged but don’t need to sign together. 
iv. (c)(2) Delayed Attestation 
1. ** Further discussed below.

c. The Presence Requirement 
i. General: 

1. Presence requirements will vary by states.

a. Consider the following questions: 

i. (1) Whether the witnesses need to be present when the T signed or acknowledged the will? 

ii. (2) Whether the witnesses need to be present together when T signed or acknowledged the will?

iii. (3) Whether the witnesses need to sign in the presence of each other or the T? 

iv. Were they actually “present”? 

2. Line of sight approach (CL): 

a. Did not actually have to see 

b. If witness would have looked, would have been able to see T sign 

c. Case with issue of blotting paper blocking witnesses view of actual signing: will = invalid 

3. Conscious presence ​– (CA Approach) 

a. Invokes all of the senses or general consciousness of events, comprehends that the testator is signing a document that he intends to be his will. 
i. Know that it is taking place/happening 

ii. Allows for greater interpretation 

iii. Still requires presence, but how that presence manifests changes 

b. Applies to both T and witnesses 

c. CA follows this approach

ii. Differences between UPC & CPC: 

1. Whether T must sign or acknowledge the will in presence of Witness?

a. UPC: YES

b. CA: YES

2. Whether witnesses must be present together at time T signs or acknowledges sign/will?

a. UPC: NO

b. CA: YES

3. Whether witnesses must sign in presence of each other and/or the T? 

a. UPC: NO

b. CA: NO

d. The Signature Requirement 

i. What is a signature? 

1. Anything that T intends to be his/her signature 

a. Can be any mark (ex. Estate of McCabe: T signed using ‘X’) 

b. Asking someone else to sign on their behalf but must be done in the T presence and at the direction of the T. 

c. Must be in writing. 

i. CPC requires a wet signature.

2. Notarized signatures (UPC/ CPC Differences)
a. Note allowed by the CPC but the UPC does. 

ii. What about a typed signature? 

1. Taylor v. Holt 

a. T typed out signature on computer in front of witnesses 

i. Can a computer-generated signature constitute a valid signature? 

1. Yes, but need safeguards against fraud 

2. This case came down in Tennessee (limited precedent) 

b. CA has not embraced this approach—in CA need a wet signature
i. No electronic will statute. 

e. Order of Signing 
i. Historically (CL): T must sign first, then witnesses (because cannot witness something that hasn’t happened yet)
ii. Modern approach: one big happy signing ceremony 
1. As long as no one enters/leaves before all signatures are on document, order of signing doesn’t matter 
a. No risk of fraud 
iii. Subscriptions – in some states, T might sign the will “at the foot or end thereof.” It specifies where the will actually ended and protects from people adding to the will after the fact. Neither UPC or CPC require it. 
iv. UPC or CPC don’t follow any particular order in terms of signing. 

f. Writing Requirement 

i. Most states do not require that the will be on paper but it does have to be on some medium that allows markings to be detected. i.e. paper, tattoo. 

1. CPC: Can’t make an oral will! 
ii. Electronic Wills

1. Uniform Electronic Transactions Act (UETA) 

2. CPC not permitted but legislation was proposed that would allowed a writing with a textual record & would allow witnesses to sign electronically. 
III. Interested witnesses

a. Interested witness is someone who participates in the attestation of the will and is also a beneficiary to the will. 

i. If you are a beneficiary under a will—are you a reliable witness? 

ii. Approaches: 

1. We can invalidate the will completely or
a. The common law approach. 

i. Worthless to the court at common law ​​– their presence would invalidate a will unless you had an extra witness (“supernumerary”). 

ii. Doesn’t only punish that interested witness but punishes everyone else under the will 

2. Allow the will to move forward but void the gift to the interested witness or
a. Void gift to interested witness, but will still stands. 

3. Allow the will to move forward but void a portion of the gift that the interested witness who wouldn’t have otherwise received under intestacy. 

a. Considered the modern approach 
b. Only purges the gift to interested witness if it is in excess of what that witness would have gotten in intestacy (takes some of the gift but not necessarily all of it)
i. Works if witness was close enough to T to have taken in intestacy 
ii. Gifts to non-family members wiped out entirely 
b. CPC § 6112: CA’s Approach to Interested Witness
i. Any person generally competent to be a witness may act as a witness to a will. A will or any provision thereof is not invalid because the will is signed by an interested witness. Unless there are at least two other subscribing witnesses to the will who are disinterested witnesses, the fact that the will makes a devise to a subscribing witness creates a presumption that the witness procured the devise by duress, fraud, or undue influence. This presumption affects the burden of proof. If presumption not rebutted, the interested witness shall get an intestate share or whatever the share without the current will. If rebutted, the witness gets the gift. Thus, non-blood relatives can still take. 
ii. Witnesses must be:
1. (a) competent (18 and sound mind) 

2. (b) expressly rejects traditional void gift approach

3. (c) If there aren’t at least 2 uninterested witnesses, there is a rebuttable presumption that interested witness procured the gift by duress, fraud, or undue influence.
a. Does not apply if the gift to the witness is made to the witness solely in a fiduciary capacity. (witness = trustee)  

4. (d) if interested witness fails to rebut presumption, interested witness takes what they would have gotten if tainted will did not exist: 

a. Intestacy OR an earlier will 

b. Purge any excess about that 

c. CPC § 6111.5 – Extrinsic evidence is allowed for documents under 6110/6111 (attested wills & holographic wills) to determine a will’s meaning. 
d. UPC: (most modern trend)

i. Drops the whole idea of an interested witness (do away with doctrine) 

ii. If engaged in bad acts, just prove that. 

iii. When on deathbed, T surrounds with people closest. 

IV. Approaches to satisfying Wills Act Compliance: 
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a.  Strict Compliance 
i. Under strict compliance jxd, a will must satisfy every requirement under the applicable will statute.  
ii. Gives precision + elevates form over substance. 

iii. In Re Groffman – Strict Compliance w/ Attestation 
1. Facts: During a visit with another family, Groffman decides to execute his will and have some guests witness his will, which was prepared by a lawyer beforehand.
a. Groffman signs his will before the party, then takes the witnesses into the dining room for attestation but one of the witnesses delayed, so he arrived in the dining room after the first witness already returned to the lounge after witnessing. (both witnesses were not there)  

b. If the will was valid, Wife would have to share estate with step-children. If not, Wife would have taken the entire estate. 

c. Based on the English Will Act 

2. Issue: Whether the attestation of the will is valid despite the testator acknowledging the will not in the presence of the two witnesses?
3. Holding/ Reasoning: The court held that this was not a validly executed will because the attestation with improper. (1) both witnesses didn’t sign the document in the presence of each other when the testator acknowledged the document. Court takes a strict compliance approach as a matter of policy: judges are not legislators

a. The wills act in this case required: 1) a writing; 2) signed by testator at the foot-end; 3) by the testator or by another in his presence and by his direction; 4) signature be acknowledged by the testator; 5) in the presence of two or more witnesses; 6) present at the same time; 7) witnesses subscribe the will; and 8) in the presence of T.

b. Why do we want the two witnesses to be together?: 

i. (1) to make sure they are witnessing the same document – not a switched/ different document. 
ii. (2) to make sure that the witnesses are testifying as to the same thing (not allowing time so changes can be made) 
c. Note: UPC would have considered it to be a validly executed will. 
iv. Stevens v. Casdorph: Strict Presence Requirement
1. Facts: (ex on pg. 151 – not assigned case) Miller was confined to a wheelchair and he was a successful businessman and did a lot of business in this bank. He signed at the desk of one bank teller and asked two other tellers who are notaries to sign his will (serve as a witness). The bank tellers did sign the will but they were behind the counter away from Mr. Miller’s area so they didn't see Miller actually sign it.

a. Issues: There are two things wrong here. (1) They weren’t in the presence of T and/or each other when they signed. (2) They weren’t in the presence of T when he signed/ acknowledged. 
b. Held: It was not in compliance with the wills act using strict compliance because tellers didn't see Miller sign it or acknowledge it in his presence.
v. In re Pavlinko’s Estate – Switch of Will/ Signature Error
1. Facts: Pavlinkos were non-English speaking testators who attempted to execute identical/reciprocal wills (same provisions, leaving everything to the other) However, they accidentally signed each other’s wills. 
a. When Mrs. Pavlinko died, the will was not probated because she had nothing to give. Husband’s will also denied probate. 
2. Holding/ Reasoning: Although the only difference in the two documents are signatures, the court still denied to probate the will because the court followed the strict compliance approach. 
a. Policy: courts do not want to fix a party’s mistakes. It is not a court’s job to reform or rewrite.
3. Other courts have applied the misdescription doctrine: eliminate the misdescription and follow what is left to effectuate the gift (judicial white-out). The problem with strict compliance is that it does not protect against attorney’s errors or misconduct.  
b. Strict Compliance with Flexibility 

i. In Re Snide – Crt’s Disregard of Switch of Will/ Sign Error 
1. Facts: Like in Pavlinko, husband and wife attempt to simultaneously execute reciprocal wills but end up signing each other’s. Wife tries to probate the will that husband signed when he dies and guardian ad lietum (for one of their children under 18) contests will on behalf of youngest child (youngest child would benefit from intestacy). 

2. Holding: Court allowed will into probate: there is clear testamentary intent that attaches to the testamentary scheme not the formalistic view of the document. 

a. Wills had the same provisions and the same witnesses so there was no risk of fraud. Hard cases force courts to get creative with strict compliance. 

b. Court only wanted to allow it because it was narrow exception for specific type of case. 
c. Note: Eventually later, courts pushed away from strict compliance and more towards substantial compliance to be used. 
c. The CA approach ​– Strict Compliance with Flexibility/ Harmless Error
i. CPC § 6110(c)(2) – Doctrine of Delayed Attestation
1. if there is a lack of compliance with the attestation/witnessing element, a will is still valid if it is shown by clear and convincing evidence that the will reflects T’s intent to make a will. 
a. They have to observe T’s signature but can sign at a later time (must be before T’s death) as long recollection of events are vivid. 
d. Substantial Compliance Approach

i. Substantial compliance allows the court to deem a defectively executed will as being in accord with statutory formalities if there is clear and convincing evidence that: 

1. T intended the document to be their will; AND

2. That the non-complying will substantially complied with the purposes/ functions of the wills act.  

a. The breakdown test: 

i. (a) Ask what went wrong 

ii. (b) Ask what actually happened

iii. (c) Ask whether what actually happened served the purposes/ functions of this specific requirement under the wills act that we’re comfortable to believe that it was substantial compliance. 

1. Functions: ritual, channeling, evidentiary, protection. 
b. Hypo: T asked W to attest his will and only had one witness at the time it was in probate. But when W attested the will, there was a person in the room cleaning the windows. Under these facts, is there substantial compliance? 

i. Case by case analysis. 

ii. Assuming the cleaning person was aware and can testify as to what he saw, a court may allow the will to pass even though not all formalities are met. (met cautionary not ritual) 

ii. Concerns with substantial compliance: 

1. Courts felt that it was opening the door to issues of fraud and was going against the Legislative’s intent.

2. So, a lot of states have moved against this rule and more towards harmless error. 

a. Those that do use it probably only use for specific cases (like switched wills) 

3. UPC & CA don’t apply this. 

iii. In re Will of Rainy – Substantial Compliance Approach 
1. Facts: Attorney created a “self-proving affidavit” for a will (declaration that an instrument satisfies the statute; allows witnesses to contemporaneously state under oath; administrative convenience). The problem is that the testator signed the affidavit but not the will itself. 

2. Rule: Validity under substantial compliance requires: 

a. Clear and convincing evidence that: 

i. The non-complying document expresses the decedent’s testamentary intent AND 

ii. this is a will sufficiently complies with the wills act formalities in that it still serves its purposes/ functions. 
3. Holding/ Reasoning: Court held that the will substantially complied with the thus making the will was valid. 

a. 1st court to adopt the substantial compliance doctrine.
b. Court had to look at what went wrong/ what made it non-complying and does what actually happened still comply with the wills functions? 

i. Problem here: witness did not attest the actual will. So, court will look at the witness’ testimony and ask:

1. What happened that day? Did they actually witness the signing of the will by T? 

2. What did they intend to sign? 

3. Are the witnesses still doing the effort to comply with the will’s functions? 

c. Few jurisdictions have adopted substantial compliance because of a concern about the meaning of “substantial”. How do you quantify? Intent based approach of harmless error essentially replaced this. 

iv. In re Will of Ferree – Pre-printed Form w/ Notary Signature
1. Facts: Testator signed and notarized will before committing suicide. T used a pre-printed will form and filled out. He did not have witnesses. There is no doubt T wanted this to be his will. 
2. Holding/ Reasoning: Court held that the will was not in substantial compliance with the wills act (“studied disregard of formalities”, construing substantial compliance strictly?). 
a. Manner of execution did not comply with Wills Act

b. This is strange because this jurisdiction is a substantial compliance jurisdiction where Rainy was decided (which also only had one actual witness on the will). Lesson: substantial compliance became its own monster. 

e. Harmless Error: 

i. Under harmless error there needs to be clear and convincing evidence that the testator intended the document to be their will. 

1. So, a will can be probated even without meeting the statutory requirements if you can prove T’s intent. 

2. Note: There still needs to be a document (even if it’s an electronic document). It’s not an argument on whether T intended to dispose their estate. 

ii. How is it different to substantial compliance? 
1. In substantial compliance, courts are still actually looking at what the legislator’s intended b/c we still look at the statute.
2. But harmless error disregards the statutory requirements and focusses on the testamentary intent. 

3. Harmless error might require an increased inquiry than to substantial compliance b/c we have to look for evidence and testimony to show the testator’s intent. 

iii. In re Estate of Hall – Harmless Error for Unfinalized Will

1. Facts: H executed a will and then him and his wife worked with their attorney on preparing a joint will. During a meeting with their attorney to review a draft of the Joint Will, they marked it up with various revisions and agreed that the draft will as revised was an accurate statement of their testamentary plan. Since their attorney still needed to draft the final copy, H and W asked him if they could execute the draft in the meantime to ensure that their testamentary scheme was protected. The will was notarized by their attorney without any other witnesses. H asked W to destroy the original will. W offered the joint will for probate and one of James’ daughters from a prior marriage, objected to probate of joint will and offered original will for probate.
2. Holding/ Reasoning: A will that was not witnessed by two people who sign the will as witnesses may still be probated if the proponent of the will establishes by clear and convincing evidence that the decedent intended that will to be his or her will.
a. This case is decided in a harmless error jurisdiction. 

b. Problem: only one witness (statute requires two; and the decedent likely intended the final version to be the will)

c. But there was strong evidence of testamentary intent based on Wife’s and attorney’s testimony: 

i. H told attorney to destroy the old will & asking lawyer to finalize the new joint will.

ii. W testified that H told the attorney to notarize the new will to hold them over until the will was finalized

iv. How is it applied? 
1. UPC applies harmless error really broadly: 

a. UPC § 2-503 – Harmless error
i. Applies it pretty broadly. Potentially applies it to ANY of the wills act requirements, not just the attestation.  
ii. Including revocations, alterations, and revivals. 

iii. But note: it typically will be really hard to use for T’s signature. 

2. CPC only applies harmless errors to attestation/ witness errors:
a. CPC § 6110(c)(2) – Attestation/ Witness Error
i. If there is a lack of compliance with the attestation/witnessing element, a will is still valid if it is shown by clear and convincing evidence that the will reflects T’s intent to make a will. 
ii. They still have to observe T’s signature/ acknowledgment.  
1. But can fix an interested witness concern. 
V. Holographic Wills 

a. General: A holographic will is written by the testator’s hand and is signed by the testator; it need not be attested by witnesses. 

i. Can be in a form of a letter, written on a tractor, napkin, etc. 

b. UPC § 2-502(b)

i. A holographic will must use T’s handwriting for (1) the signature and 2) the material portions of the document; it need not be attested by witnesses. 

1. Court must find that there was testamentary intent when the testator created the holographic will. (aka T intended to create a document that disposes their property at the time of death) 

2. UPC § 2-502(c) allows the extrinsic evidence to be used to establish T’s intent. 
a. Including portions of the document that are no in T’s handwriting & testimony from others who can testify towards T’s intent. 
c. CPC § 6111: Holographs
i. (a) A will that does not comply with section 6110 is valid as a holographic will, whether witnessed, if the signature and the material provisions are in the handwriting of the testator. 
1. Date – (b)(1) Holograph need not be dated but in the event it is inconsistent with another dated will, there is a rebuttable presumption that the dated will’s provisions control unless the date of the holograph can be shown.
2. Capacity – (b)(2) If it is established that the testator lacked testamentary capacity at any time during which the will might have been executed, the will is invalid unless it is established that it was executed at a time when the testator had testamentary capacity.  
3. Intent – (c) Can be determined use statements in T’s handwriting or as part of a commercially printed form will. 
d. Discerning Intent for Holographic Wills 
i. It must be clear that the document was intended by the testator to be a will. 

1. Can be presumed by the use of T’s language (e.g. “I bequeath”) or by the testator’s use of a pre-printed form (crossing off sections/ provisions of the form). 
a. Ex: T placing importance on the document can allow the court to presume he wanted that document to be his will. See In re Kimmel’s Estate. 
2. The handwriting can be proven to be the testator’s if it has the aura of authenticity 

3. Note: Be careful with confusing it with T’s intent on how he wishes to dispose his property. Not a holographic will. Must be that he intends to this document as his will. 
ii. Only the material provisions need to be handwritten: the parts of the will that say who takes, what they take, and in what shares) 
1. So, we can use the pre-printed language as added context to material portions. See In re Estate of Gonzales 
iii. In re Kimmel’s Estate – Expressed Importance of Letter 

1. Facts: Father wrote a letter to his sons about his property if anything happens (goes to his sons) and also discusses cooking advice, butchering advice, and a weather report. He also warns the boys to keep the correspondence safe. Father clearly contemplated death in the letter.

2. Holding/ Reasoning: This is a holographic will, which requires: 1) a writing; and 2) signature. No attestation requirement.  This is a valid holograph with clear testamentary intent (“if anything happens, take care of my sow.”)

a. Specified what he was giving to his children. 

b. Also, told his kids to keep the letter. 

c. Signed as “father” was enough b/c the context of the letter and that he was writing the letter to his sons showed it was T writing the letter. 

d. Testamentary intent = the testator had the intent to create this will. 
e. Use of Pre-Printed Forms 

i. States require holographic wills to be in their handwriting but how much of it actually needs to be in their writing? 

1. Material portions/ provisions. But if not there, where else can we look at for testamentary intent?  
a. UPC: Pre-printed form (writing and printed provisions) + extrinsic evidence 

b. CPC: Pre-printed writing from the form as long as the material provisions are in T’s writing. More limited than the UPC. 

ii. In re Estate of Gonzales – Preprinted Provisions as Extrinsic Evidence 

1. Facts: Testator filled in a pre-printed will form but died before he could make a final draft (had 2 forms). Witnesses signed the unfilled copy and testator signed the rough draft (which the witnesses saw T do). 

2. Issue: Whether there is testamentary intent & whether the material provisions were in the testator’s hand. 

3. Holding/ Reasoning: Court held that this was a valid holograph because the signature on the rough draft indicates completion.  

a. At common law, courts would ignore the pre-printed parts but modern courts look at the pre-printed parts for context. (originally, courts ONLY looked at the portion that was in T’s writing) 

b. Although T’s writing only listed his property and did not indicate the conveyances of his property, the pre-printed words was used as context to determine what T’s testamentary intent was. 

c. Looking back, the will in Feree could have been a holograph under this reasoning but the court here is simply more flexible.  

d. Some courts follow the “material portions” approach, which examines extrinsic evidence for testamentary context. 

i. Ex: portions not in the T’s writing, we can take into account extrinsic evidence. 

ii. Similar to the UPC route.

f. Use of Extrinsic Evidence Beyond the Pre-Printed Form
i. In re Estate of Kuralt 
1. Facts: Famous tv personality has a GF on the side for whom he buys a Montana property. 

a. Kuralt executes a holograph in 1989, gifting the property to her. This document had clear testamentary intent (“bequeath, in the event of my death”). 

b. In 1994, attorney prepares a regular will where the MT property is not mentioned but residuary clause gives everything to wife. (General rule is that most recent will usually wins.)

c. In 1997, testator deeds the 20-acre parcel property to GF and gives her the purchase money for it. The remaining 90 parcel of the property was supposed to be transferred in September 1997 but that same year, testator gets deathly sick and dies before the transfer could happen. 

d. On June 18, 1997, the testator writes a letter saying that the lawyer will visit hospital to “be sure that [GF] inherit the rest of the place in MT. if it comes to that.”

2. Issue: Does the 1997 letter have testamentary intent? 

3. Holding/ Reasoning: Court finds testamentary intent in the 1997 letter through the use of extrinsic evidence and admits the document as a holographic will. They noted the following: 

a. Testator had a long and close relationship (30 yrs) with GF

b. He financially supported her and her children, which we even saw with him writing her two checks in the amounts of $8K and $9K

c. He transferred the first portion (20 acres) as a gift by giving her the purchasing price 

d. 1989 letter also shows testator’s intent in giving her the property and intent is further supported through the 1997 letter (and other facts mentioned above)
g. Conditional wills: wills that become operative if death arises from a particular event. The problem arises when the death occurs differently. Courts usually presume that these events are just motivating the drafting and will disregard these conditions in holographic wills generally.
h. Approaching a holographic will on the exam: 

i. If this state does not have a holographic will statute, then we should look to see if the state has substantial compliance or harmless error rules.
1. Use extrinsic evidence to provide support of T’s intent. 

ii. Support for holographic wills? Concerns? 
1. Form of authenticity when a will is in the testator’s writing 

2. Typically, people who are forming holographic wills do not have time to create an actual will. (exigent circumstances)

3. Concerning to allow these type of wills b/c they have very little requirements and not any form of burden. 
REVOCATION OF WILL 

I. Revocation of Wills 
a. Revocations of Wills are permitted in the following scenarios: 

i. (1) by a subsequent writing executed with Wills Act formalities, and;

1. Express revocation – including a stmt in the recent will that revokes all prior wills and codicils. “I hereby revoke…”
2. Implied revocation – when the subsequent will does not have an express stmt revoking prior wills but the court presumes that prior will are revoked when the subsequent will makes a complete disposition of the testator’s estate. (creates inconsistency)
ii. (2) by physical act such as destroying, obliterating, or burning the will. 

b. Nullification of a prior will; can be total or partial. 
i. Partial:

1. The revocation is partial if the original will still has a function. 

2. Codicil: an amendment to a will; effectively a partial revocation of a prior will in writing. 

a. Wills are the main document that come first and are more likely to have a residuary clause. 

b. Codicils come after a will and adjust them. 

i. Codicils should reference the existing will.

ii. Total: 

1. A subsequent residue erases all previous general or specific bequests (and likely constitutes a full revocation). 
2. Revocation of wills also revoke all accompanying codicils. 
a. B/c codicils can’t exist on their own; they don’t reflect complete testamentary intent of the T.  
iii. Unlike the making of a will, which is effective at death, revocation is effective immediately. 
iv. Note: An oral declaration that will is revoked, without more, is not enough to revoke the will. 

1. & two documents containing only specific bequests would be simply two separate wills. (assuming they don’t conflict)

c. UPC § 2-507 – Revocation by Writing or by Act

i. Complete or partial revocations can be done by the following: 

1. Subsequent will that revokes the prior will either expressly or by inconsistency; or

2. By a revocatory act on the will either by: 

a. T with the intent and for the purpose of revocation or

b. By another individual who performed the act in the T’s conscious presence & by the T’s direction. 

3. A revocatory act includes burning, tearing, canceling, obliterating or destroying it, whether or not the act touched any of the words on the will. 

a. By not touching the words, do they mean like in Thompson or would it at least still need to be on the document itself? – Debatable.  
d. Revocation under CPC § 6120:
i. A will or codicil is revoked by
1. A subsequent will which revokes the prior will or part expressly or by inconsistency; 
2. Being burned, torn, cancelled, obliterated, or destroyed, 
a. With the intent and for the purpose of revoking it, by either the testator or another person in the testator’s presence and by the testator’s direction.  
3. Note: Requires an act AND intent. 
e. Extent of the Physical Act

i. The modern trend is for courts to allow any destructive action on any part of the will (does not have to be the document’s face).
ii. But CA has not embraced this approach for revocation by physical act. Actually, needs to touch the words of the document.  
iii. Thompson v. Royall – Must Touch the Words of the Doc. 
1. Facts: Testator first signed a will and then a codicil 1.2 weeks later. But then 4 days later T brought her attorney and the Judge to her home to revoke the docs. Instead of tearing it up, the lawyer kept it as a memorandum for future wills. Testator signed a revocation memo on the back of the manuscript cover of the will, which was fastened to the five sheets by metal clasps and behind the codicil, indicating revocation. The revocation memo was typed by the attorney but signed by T. However, she died before a new will could be made. 
2. Issue: Was testator’s writing on the will enough to effectively revoke the will? 
3. Holding/ Reasoning: No, the writing voiding the will was not enough to revoke the will. 

a. Methods of revocation: writing that meets the requirement of the wills act (another will); physical act; revocation by writing (either an express revocation that says the magic words, or a revocation by inconsistency). 

b. Here, the revocation memo is not an effective revocation. 
i. Revocation by subsequent writing? – No.

1. It is not valid as a new will because there was no attestation.

2. Also, not a holograph will because it written by the lawyer;
ii. Revocation by a physical act? – No. 

1. This is not a revocation by writing nor is there any evidence of a physical act. There can never be revocation with a physical act by accident. Here, the lawyer did not do a destructive act on the face of the will. 

a. The writing wasn’t even on the will itself but on the manuscript cover and behind the page. 

c. Main Take away: The revocation by physical act should actually hit the words of the document. 

i. CA follows the same requirement

ii. UPC would be a valid revocation if the writing was at the back of the document. 

f. Under curative doctrines, how does the UPC and CPC apply it to revocations? 
i. CPC/ harmless error for revocation – Because harmless error is only used for attestation, we can use harmless error for subsequent writings w/ attestation problems. But can’t be used for physical acts. 
ii. UPC/ harmless error approach – Because their harmless error is broader and applies to revocations it can be used for subsequent writings, but not physical acts of destruction. 
II. Doctrine of Presumptive Revocation
a. CPC § 6121: Duplicates & Revocation in CA 

i. A will executed in duplicate, or any part thereof is revoked if: 
1. One of the duplicates is burned, torn, cancelled, obliterated, or destroyed, 
2. with the intent and for the purpose of revoking it by either 
a. The testator or another person in the testator’s presence and by the testator’s direction. 
ii. ** A duplicate executed with the original is revoked if the original is revoked successfully (one for all).

b. CPC § 6124: Presumptive Revocation Doctrine in CA 
i. If the testator’s last will was:

1. last in the testator’s possession, 
2. the testator was competent until death, and 
3. neither the will nor a duplicate original can be found after the testator’s death, 
ii. It is presumed that the testator destroyed the will with intent to revoke it. 
1. This presumption affects the burden of proving evidence. 

c. Harrison v. Bird – Doctrine of Presumptive Revocation 
i. Facts: Testator makes a will but 2 yrs later she telephones her attorney and directs him to tear it up. The attorney destroys the will in the presence of his secretary (but not in front of the testator) Attorney then sends scraps and a letter to the testator memorializing testator’s request and said, “you have no will.” After T died, the letter was found within T’s belonging but the scraps of the will wasn’t within her possessions. 
1. Problem: the revocation is invalid because T never saw the destruction (presence requirement not met) 

ii. Doctrine of presumptive revocation: 1) the will was last in the testator’s possession; 2) T had capacity during that time; and 3) will cannot be found. 
1. The presumption is that T destroyed the will or at least would have kept it safe if T intended it to be his will.

a. We know that the pieces was in her possession b/c the letter itself said that the scraps was enclosed in the letter. And although they found the letter, there was no will. 

2. Presumption can be rebutted by the proponent of the will (burden is on person proving will); 
a. If rebutted and contents of the will can be proved, the burden shifts to the party opposing probate to prove the will was actually revoked.  
i. Split authority in terms of evidence needed to overcome the presumption of revocation –split between clear and convincing evidence vs. preponderance of the evidence. 

b. Lost will doctrine applies if court is willing to reconstruct the terms of the will. There is a low threshold to overcome presumption: any plausible alternative. (for example, if the will was not found after a house fire, that would be a plausible alternative rebutting the presumption) 

iii. Holding: Court held that the will was revoked and refused to probate a duplicate original (duplicate that is executed with the original will)  

1. Note: If the will’s pieces was found in the house, the court likely would’ve probated the will (or it’s duplicate) because the revocation was improper. 
III. Partial Revocation by a Physical Act (crossing out a part of a will)

a. Some jurisdictions do not allow this and require partial revocations to be only by subsequent writing.

i. Jxd without Partial Revocations by Physical Act– 

1. If the jxd doesn’t allow partial revocation by physical act, the revocation fails and the will is interpreted as written.

ii. Partial revocation in a holographic will by physical act in jxd that allows holographic wills – T would be able to make revisions in their own handwriting w/o needing to resign it. 

b. Difficulties with partial revocation is determining intent:  

i. i.e determining intent from an ambiguous mark (what did they mean to cross out; who did it)??? 
ii. Total destruction is easier to interpret.
c. CPC § 6120 & UPC allows partial revocation by a physical act 
i. The modern trend for states like CA that follow the doctrine is to treat the revoked gift as part of the residuary clause (residue of residue doctrine). Thus, in CA (and other modern jurisdictions), gifts that are revoked via partial revocation by a physical act can only go to the residuary. Changing a beneficiary gift would require compliance with the wills act. 
IV. Dependent Relative Revocation (DRR) 
a. Court will undo an otherwise valid revocation (BUT NOT create a new will) in cases where the revocation was based on a mistaken belief of fact or law, if the T would not have revoked the will but for the mistaken belief. (causation req)
b. It’s an interpretive device that allows the court to presume T’s intent.

i. Requires:
1. Will #1 created first by T

2. T creates Will #2 but wasn’t effective b/c of mistake by law

3. T revokes Will #1 b/c of their hope to use Will #2

4. Here, courts will use DRR to allow Will #1 to stay in place instead of intestacy. ** But the DRR’s use is limited. 
c. Allow judges to ignore an otherwise effective revocation or ignore it. 

i. Jxds used DRR (a common law doctrine) when there aren’t any curing doctrines that can be applied. i.e. if broad harmless error is available, then use that. 

ii. Commonly happens when someone tries to cross out a portion of their will and revise it with new info. (like to increase a gift) 
d. LaCroix v. Senecal – DRR for Interested W Issue
i. Facts: T’s valid will: bulk of estate to nephew and the defendant. In a codicil, T corrected the nephew’s name, but the codicil was defective because the witness was an interested party (old rule) to one of the beneficiaries. The revision was simply made to ensure that there is no ambiguity for her nephew’s name bc he used a name that was not given to him by birth.  

ii. Holding/ Reasoning: In deciding whether to ignore or respect the revocation, the court examined the failed alternative plan.

1. The residuary gift was not any different. (substantively, the will was exactly the same) 

2. Court applied DRR to keep intact T’s testamentary disposition instead of purging the gift from the interested W.

e. Limitations of DRR

i. DRR applies when: 

1. There is an alternative plan of disposition that fails under applicable law; or 

a. Typically see this when T tries to make a new will that is/ isn’t effective under the wills act. 

i. i.e. when states don’t allow holographic wills

b. When there is a failed alternative disposition, courts look at oral evidence and terms of the invalid will to determine T’s intent.

i. Note: When the change is a lowered gift amount, courts are usually unable to see T’s intent & will allow the revocation to remain. 

ii. If there is revocation without explanation in a new will, a judge is unlikely to apply DRR because there is no express term to use for guidance

2. A mistake of law or mistake of fact that is either recited in a term of a revoking instrument or established by clear and convincing evidence. 

a. Ex: when T thought a beneficiary was dead so she revoked her gift.
i. But usually no DRR when the mistake of fact is within T’s knowledge. 

b. Evidence used is the revoking instrument. 

c. Or can use clear and convincing evidence but hard to meet. 

3. The presumption for revocation is rebutted if allowing the revocation to remain is more consistent with T’s probable intention. 
V. Revocation by Operation of Law 
a.  Divorce
i. At common law, there was a presumption that upon divorce, the ex-spouse doesn’t take and is treated as predeceased 
ii. CPC § 6122 – Revocation by Dissolution of Marriage
1. Unless the will expressly provide otherwise, if after executing a will the T’s marriage is dissolved or annulled, the dissolution or annulment revokes the gift to the spouse in the will (this extends to non-probate transfers under § 5040 & domestic partnerships under § 6122.1). 
2. Legal separation does not count as dissolution. 
3. Former spouse is treated as predeceased. 

4. Gift revived by marriage to former spouse. 

REVIVAL

I. Revival
a. The doctrine of revival governs the reinstatement of a previously revoked will. 

i. If the doctrine of revival applies, the previously revoked will 1 is valid (is “revived”) without having to be re-executed or republished by a later codicil. Requires:
1. Valid revocation of Will 1

2. Intent to revive

a. Prove intent using T’s contemporary or subsequent declarations.

ii. Three approaches when it comes to revival: 

1. State does not allow for revival 

a. Once a will is revokes, it’s forever revoked.

b. BUT use DRR to revive the will if T revoked will 2 b/c of mistake of law. See In Re Estate of Alburn.
2. ** UPC & CPC are different when it comes to presumptions/ burden. 

b. Complete Revocation 

i. UPC § 2-509(a) – If a subsequent will (Will 2) that wholly revoked a previous will (Will 1) is thereafter revoked by a revocatory act under section 2–507(a)(2) [includes burning, tearing, canceling, obliterating, or destroying the will or any part of it], the presumption is that the will remains revoked unless it is revived. The previous will is revived if it is evident from the circumstances of the revocation of the subsequent will or from the testator's contemporary or subsequent declarations that the testator intended the previous will to take effect as executed.
1. Rebuttable presumption that will 1 is revoked when will 2 completely revoked it. 

2. CPC § 6123(a) – similar to the UPC that the presumption is that it’s revoked. (against revival) 
c. Partial Revocation 

i. UPC § 2-509(b) ​– If a subsequent will (will 2) that partly revoked a previous will (will 1) is thereafter revoked by a physical act, the presumption is that the revoked part of the previous will is revived unless it is evident from the circumstances of the revocation of the subsequent will or from the testator's contemporary or subsequent declarations that the testator did not intend the revoked part to take effect as executed.
1. Rebuttable presumption that will 1 is revived when will 2 partially revoked it. 

2. CPC § 6123(a) – different to the UPC. Presumption is still for revocation. (against revival) 

d. Revocations with Subsequent Will (will 3)
i. UPC § 2-509(c) If a subsequent will (will 2) that revoked a previous will (will 1) in whole or in part is thereafter revoked by will 3, the previous will (will 1) remains revoked in whole or in part, unless it or its revoked part is revived in Will 3. The previous will or its revoked part is revived to the extent it appears from the terms of the later will (will 3) that the testator intended the previous will to take effect.
1. Rebuttable presumption that will 1 is revoked unless will 3 has express language reviving it. 

2. CPC § 6123(c) – same as UPC; presumption for revocation. 

e. In re Estate of Alburn – Jxd Without Revival 
i. Facts: T executed a will (Will 1) in 1955. In 1959, she executed a new will (Will 2), which expressly revoked the Will 1. In 1960, T tore up Will 2, intending to revive Will 1. T died a few years later. 
ii. Issue: Does revoking will 2 revive will 1?
iii. Holding/ Reasoning: The court held that there is no revival without re-execution but applied dependent relative revocation (DRR) to probate the second will (1959). 
1. The traditional approach (approach that Wisconsin followed at this time) is to only allow revival if there is re-execution or republished by codicil. 
2. Modern courts do not require re-execution if there is an evidenced intent to revive Will 1.  
iv. In this case, the testator tore up will 2 likely to revive the terms of the first will. Here the mistake of law was that T believed revoking 2 would revive will 1. 
1. Since the revocation was a physical act, the court examined the testamentary plan of will 2, which was close to will 1, and probated will 2. 
2. Probating Will 2 more closely approximated T’s intent than would an intestate distribution. 
COMPONENTS OF A WILL
I. Assessing the Components of the Will
a.  To identify the scope/ content of a will, we look at the following doctrines:

i. Doctrine of Integration

ii. Republication by codicil

iii. Incorporation by reference

1. Existing Writings 

2. Subsequent Lists of Tangible Personal Property 

iv. Acts of Independent Significance

II. Integration 
a. Under the doctrine of integration, all papers that are:

i. (1) physically present at the time of execution; 
ii. (2) that T intends to be part of the will at that moment (“4 corners”) are treated as a part of the will. 
1. Typically, we see intent when the pages are physically connected with a staple and are numbered. BUT absent this, we look to see if there is a sufficient connection of language carrying over from one page to another to show coherent progression. See Rigsby. 

iii. In re Estate of Rigsby – Notations vs. Parts of the Will
1. Facts: Dorsy (decedent’s sister) appeals the probate of a holographic will. Surviving spouse found the document in 2 pages folded up together but not otherwise fastened together. Both pages were written by T, dated, and with her initials. But only the 1st had testamentary intent language and was signed. 2nd page didn’t, it listed personal property to names, and conflicted with the 1st page. 

2. Issue: Whether both pages should get probated.

3. Holding/ Reasoning: Held that 2nd page was not a valid holographic will. These pages were not integrated because there was a lack of internal consistency.

a. The 2nd page only listed names and assets. No language like in the 1st page. 

b. No reference in either page to the existence of the other page. 

c. 1st page gave her jewelry to her boys but then gave it to 3 other individuals. 

d. 1st pg. gives instructions to use the money in the bank to pay for horse breeding and boarding fees but then pg. 2 gave all her cash to a 3rd party. 

e. Note: Signature only being on the first page is not determinative. 

III. Republication by Codicil
a.  A will is treated as being executed afresh (republished) on the date upon which the accompanying codicil was executed. 
i. Can use it to remove a trigger of purging in underlying valid will (i.e. interested witnesses) 

1. Interested witness is not an error, so will complies with Wills act. Just gives a negative consequence to the interested witness. 

ii. Most states this is true even if there isn’t express language in the documents. 

b. Codicil can only exist with valid underlying will 
c. Codicil must comply with Wills Act 
IV.  Incorporation by Reference (look outside)
a. Allows for a writing that was in existence but not present at the time of execution and that was not itself executed with testamentary formalities to be absorbed into the testator’s will. 

i. Inclusion of terms in a will to reach beyond a will
1. In enough detail so court can identify 

2. Directing court to look at external writing 

3. Using external document to construe T’s will 

b. 3 Elements: 
i. Intent – the will expresses an intent to incorporate; 
1. Low standard: 

ii. Adequately Identified – in enough detail that it adequately identifies a writing; and 
iii. the writing must be in existence at the time of incorporation/ execution of the will. 
1. Physical writing. (unless that states have a statute that recognizes electronic writings) 
c. UPC § 2-510/ CPC § 6130 – Incorporation by Reference
i. A writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification. 

1. This doctrine often works in tandem with republication by codicil.

a. If document is not an existence yet, use a codicil to republish the date and allow the document to be incorporated. (as long as the doc. Is dated before the codicil)
2. Can include any property. – not limited like Writing that direct disposition of tangible personal property. see below. 
a. Use these doctrines when there is will that is not validly executed, like missing dates or signatures. But there needs to be some form of reference. (express or implied) 
d. Clark v. Greenhalge– Incorporation by Reference using Codicil
i. Facts: 1972 memo and identifies as a list of items personal property for guidance in the distribution; 1976 modifications to memo; 1977 will; 1979 memo became notebook; 1980 codicil #1 (may); 1980 codicil #2 (October); 1986 T dies 
1. Testator was known to keep a notebook and always wrote about who would get what. 

2. The notebook gave Ms. Clark the painting that she admires and verbally told her and others that Ms. Clark would get the painting.  

3. But the Will gave the executor all tangible property and the Memorandums made no modifications/ references to the paintings.

4. At the time of T’s death, executor made distributions based on the Will, the two Memorandums, and certain provisions contained in the notebook (not the one of the painting).  

5. Executor argues that the memorandum was not incorporated.  

ii. Holding/ Reasoning: Court held that incorporation by reference applied to the notebook. 

1. Intent? Yes.

2. Adequately Identified? 

a. Yes, because Will mentioned existence of Memorandum to help designate the distributions based on her wishes, which was the exact purpose of the notebook. It didn’t need to have the actual title of “memorandum.”  

b. Note: This may be questionable in later precedent. Courts usually would prefer something more specific. 

3. External document in existence at time will is executed? 

a. Yes. In 1979, the notebook came to existence (and the writing within these documents were in existence) and codicils in the 80s republished her will, allowing it to incorporate the notebook writings that steadily were updated over time. 

4. Couldn’t be a valid will b/c it wasn’t signed nor was it in her own handwriting. 
e. Writings that Direct Disposition of Tangible Personal Property 

i. States adopted these types of statutes to allow people dispose low-value tangible personal property in an easier manner than in a will. But it comes with many limitations. 

1. Can’t include money, business assets, real estate, RVs, vehicles (likely) – just personal property. 

ii. UPC § 2-513 – Separate Writings Directing Dispositions 

1. A will may refer to a written statement or list to dispose of items of tangible personal property not otherwise specifically disposed of by the will, other than money. To be admissible, the writing must: 
a. be signed by the testator and 
b. describe the items and the devisees with reasonable certainty. 
c. Must be in existence at the time of T’s death but it may be prepared before or after the execution of the will; 
d. And it may be altered by the testator after its preparation;
iii. CPC § 6132 – Separate Writing Directing Dispositions 

1. A will may refer to a written statement to dispose tangible personal property that is not mentioned in the will (except money, crypto, or property primarily used in trade or business) if: 
a. An unrevoked will refers to the writing; 

b. The writing is: 

i. Dated; and

ii. Either in T’s writing or signed by T;

1. BUT if T doesn’t comply with this, court will allow evidence to show T’s intent

c. Items are described with reasonable certainty;

d. Does not have to be in existence at will execution;

e. T may make subsequent handwritten or signed changes to the writing; But if the disposition is inconsistent between the writings, the most recent writing controls.  

f. If the writing does not have a date & it established that T lacked testamentary capacity at any time which the writing could’ve been executed, then: 

i. Writing is invalid unless it is established that the writing was executed when T had testamentary capacity. 

g. The total of the items cannot exceed $25,000;

h. Single item cannot exceed $5K
iv. Differences between the CPC & UPC: 

1. Similar except CPC has additional requirements: 
a. Writing must dated;

b. Can be signed or in T’s writing (UPC requires only signature)

c. Problems with signature/ T’ writing can be fixed with extrinsic evidence (no curing aspect in UPC)  
d. Reference by an unrevoked will;

e. Places a cap on the value of the items; 

f. If there’s no date & there are capacity concerns, writing is invalid. (rebuttable presumption) 

g. Alterations must be in T’s writing or signed changes

v. Johnson v. Johnson – Holographic Wills Integration Limits
1. Facts: There was a type-written paragraph of various bequests. It stopped midway and then in handwriting it said “to my brother James I given ten dollars only. This will shall be complete unless hereafter altered, changed, or rewritten.” (written, dated, and signed by T) But the rest of the will was typed, wasn’t dated, and didn’t appear to be attested. So, typed portion didn’t appear to be a validly executed will. P attempted to use the doctrines to incorporate the typed portion. 
a. Integration: We can’t integrate typewritten stuff into holograph and still call it a valid holograph so no integration.
b. Republication by codicil: Can’t use republication by codicil in modern law because need a valid will here and without it being valid in the first place, can’t call this a codicil. 
c. Incorporation by Reference: Court could have allowed incorporation by reference. A valid holographic codicil can incorporate the prior typed portion by reference but there was no reference. It’s going to be a bit of a stretch. 
d. The court used republication by codicil, but this is bad law – republication by codicil assumes there was an underlying, validly executed will. You CANNOT republish something which was not a valid will to begin with.
2. Rule: Holographic will cannot integrate typewritten portions because it would invalidate the holographic will. (material portions need to be in T’s handwriting) 
V. Acts/ Facts of Independent Significance 

a.  UPC § 2-512/ CPC § 6131 – A will may provide for the designation of a beneficiary or property to some unattested act or event occurring before or after the execution of the will or death of T, if the act or fact has some independent significance. The execution or revocation of a will of another person is such an event. 
i. The act must have significance outside its testamentary impact.
1. Lifetime non-testamentary purpose 
2. Doing it for some reason other than to affect disposition
a. Ex: You can’t have a box labeled “Dena” specifically to give to Dena at the time of your death. 

i. We want to avoid this bc we want people to still meet the requirements of the Will. 

b. Ex: Designating T’s car to beneficiary would be okay b/c T would use the car during their life and could possibly be different to the car at the time of T’s death. 

ii. A lot of facts/ circumstances have to be considered under this doctrine (very fact sensitive)
1. Safety Deposit Boxes – Some courts upheld these devises b/c testators acknowledge that putting things in a safety box makes people take extra steps like actually going to the bank, opening a box, placing the items in the box. 

a. We like these extra steps bc it shows extra effort that reflects the testator’s intent and the protection that a beneficiary won’t place things there to get it later. 

WILLS: Construction – The Interpretation of Wills
I. Mistaken or Ambiguous Language
A. Interpretation: The biggest issue regarding interpretation is whether to admit extrinsic evidence (evidence outside the 4 corners of a document) to interpret a will. 
i. Plain Meaning Rule: Extrinsic evidence cannot be admitted UNLESS there is an ambiguity.  

1. But if we do look at extrinsic evidence due to ambiguities, the plain meaning of the words of a will cannot be disturbed by evidence that the testator intended another meaning. 
ii. No Reformation Rule: Courts may not reform a will to correct a mistaken term to reflect what the testator intended the will to say. 

B. Mahoney v. Grainger ​– Mistake with no Ambiguities
i. Facts: A sick woman hired a lawyer 10 days before she died and wanted her cousins (25 of them) to split her estate. But in the will, the lawyer mistakenly included a residual clause that gave her estate to her “heirs at law” in equal shares, thinking that the cousins were her closest next of kin. Turns out the testator’s aunt was actually her heir at law based on their state law. 
ii. Holding/ Reasoning: The court applied the plain meaning doctrine because the will was clear and no extrinsic evidence was needed to define “heirs at law.”  The court did not acknowledge the testator’s statements concerning her intent to divide her estate with her cousins but nonetheless followed the plain meaning rule. 
1. “Heir” is a term of art with a well understood meaning. No ambiguity in the term.
2. Court does not correct mistake, no reason to question what will says 

a. The court wants to focus on the instrument created, not the things said to other people. 

3. “where no doubt exists as to the property bequeathed or the identity of the beneficiary there is no room for extrinsic evidence, the will must stand as written.” 

C. Ambiguity: Anything reasonably susceptible to two + interpretations. Common Law types of Ambiguities: 
i. Patent Ambiguity: Evident from the face of the will, found express language itself. No Extrinsic Evidence.

1. Ex: I give ½ my estate to A and ½ to B and ½ to C. Do not need EE, will give effect at 1/3, probably meant to say 1/3 to each. If can’t give effect, the gift fails. 

ii. Latent Ambiguity: Only manifests when terms are applied to the facts. Doesn't appear from the express terms of the will. Will allow extrinsic evidence to clarify. Two types of latent ambig.:

1. Equivocation: When two or more persons or things fit the description exactly. The court allows the admission of extrinsic evidence. 

a. Ex: T left her estate to “Danny” but all 3 lovers were named Danny. The court looked at extrinsic evidence to see which Danny T was closest to. 

b. Personal Usage Exception: Equivocation cases give rise to the personal usage exception, which provided that if EE shows that a T habitually used a term in idiosyncratic manner, the evidence is admissible to show that the testator used that term in accordance with his personal usage rather than its ordinary meaning. 

i. Ex: T call cigar store worker Mrs. Cabott, but that wasn't her real name. Court still allowed gift to Mrs. Cabott.

2. Misdescription: When a description in a will does not exactly fit any person or thing. The more common latent ambiguity. 

D. Ad Hoc Relief for Mistaken Terms
i. The no reformation rule guards against a spurious finding of mistake – a false positive. But the cost of this is that denies relief, even if there is overwhelming evidence of mistake and the testator’s actual intent – a false negative. 

1. To address this harsh reality, courts sometimes corrected a mistake under the guise of using EE to construe a supposedly ambiguous term. 

2. If you’re describing the thing but a detail is erroneous, we’ll delete the erroneous part and resolve the remaining part with EE. 

ii. Arnheiter v. Arnheiter – Misdescription to Identify the Prop. 

1. Facts: T directed executor to sell interest in property and give proceeds to heirs. The problem was that he described the wrong property: 304 Harrison Ave. instead of 317. The gift will fail without a curative doctrine. 
2. Holding/ Reasoning: The court does not change the will. The court struck the misdescription and admitted admits extrinsic evidence to interpret the provision that remained. If they could understand what was left, the gift stood. Allowed in to show latent ambiguity. 
iii. In re Gibbs’ Estate – Misdescription to Identify Identity of the Beneficiary
1. Facts: H and Wife both had wills devised around the same time. W’s will provided that her estate was supposed to go to her H if he outlived her by 60 days, but didn’t. T made a gift to Robert J. Krause who lives at a certain address who had the same name of the person who was really meant to receive it – Robert W Krauss. R. W. Krause was someone who used to work for him and with whom he had a connection. R.J. argues the gift was his because he potentially gave the T a ride as a cab drive once several years before T’s death.  
2. Holding/ Reasoning: The court admitted extrinsic evidence to show that R.W. was the intended beneficiary. Court considered all the evidence and Robert J Krauss couldn’t have been any person other than Robert J Krauss. Only Robert J Krauss could produce that he had served as a Kabby. So, they dropped the J and the location & used EE to figure out who the testator meant. 
E. UPC § 2-805 – Reformation to Correct Mistakes

i. The court may reform the terms of a governing instrument, even if unambiguous, to conform the terms to the transferor’s intention if it is proved by clear and convincing evidence what the transferor’s intention was and that the terms of the governing instrument were affected by a mistake of fact or law, whether in expression or inducement.
1. Broader than the CA b/c mistakes can be more than just scribbler’s error. 

2. But limited in that only the terms in the actual document can be reformed, whereas CA goes beyond it. 

F. CA/ Modern approach: More liberal allowance of extrinsic evidence. 
i. General: CA/ modern approach is to allow admission of EE to determine the meaning of any ambiguity. The word/ provision is ambiguous when there is more than one reasonable interpretation of the word. 
1. Any ambiguity, court will allow extrinsic evidence under CPC § 6111.5. 
2. Use EE to try to figure out what the T meant to say with the word/ phrase. 

ii. Reformation of Unambiguous Wills

1. Initially, CA only allowed EE to solve for ambiguities. But through the Estate of Duke, the CA Supreme Court extended EE to unambiguous wills to reform to T’s intent if: 

a. Clear and convincing evidence of mistake in T’s expression of intent at the time the will was drafted; and 

b. Clear and convincing evidence establishing T’s actual specific intent at the time of execution.  

2. Key is to look at expression of intent at the time of execution – NOT inducement like in UPC. 

a. Mistake in inducement are mistakes that are out in the world (broader) as opposed to mistakes of expression are limited to testator’s misspeaking or drafting errors. 

b. So, CA really only looks at things like scribblers errors. 

G. In re Estate of Duke – CA Permits Reformation of Unambiguous Wills
i. Facts: Testator in a holographic will left everything to his wife unless they died simultaneously, in that case everything would go to charity. Wife died before T and his intestate heirs petitioned for probate as did the charities. Intestate heirs argued that there was no provision for when the wife predeceased the testator, making the holographic will inapplicable and leaving T dying intestate. But the charities, while using extrinsic evidence, that T’s intent was to actually give his estate to the charities, notwithstanding his wife outliving him.  
ii. Holding/ Reasoning: Court refers to the old rule which would not have allowed them to look at extrinsic evidence b/c the will was not ambiguous. Court analyzes stare decisis and decides that the precedent for the old ambiguity rules are not strong enough. They rationalize their extension by: (1) acknowledging that courts previously have stretched their rules and made changes to things that weren’t even ambiguous; (2) Court compares contract law; (3) courts recognize that in other areas of the law, such as the UTC, we allowed extrinsic evidence so why not allow it in the area of wills and several other ways within the Wills Act. 
1. New extrinsic evidence rule: An unambiguous will may be reformed to the testator’s intent if: 

a. 1) clear and convincing evidence of mistake in T’s expression of intent at the time the will was drafted; and 
b. 2) clear and convincing evidence establishing T’s actual specific intent at the time of execution. 

2. This is a radical departure from the old ambiguity rules. (breaks 60 years of precedent) but the court is still mindful of their limits. 
DEATH OF BENEFICIARY BEFORE DEATH OF T (LAPSED GIFTS), ANTI-LAPSE STATUTES, & CLASS GIFTS

I. Lapse – Death of a Beneficiary Before T’s Death
A. General

i. Wills are ambulatory because there is a big gap between execution and death. Changes can happen with respect to beneficiaries or property and the will can get stale. i.e. people die, divorce, etc. 
B. Lapsed: When beneficiary dies before T, making the gift fail. 

i. Common law rule is that a gift made by will is subject to a condition that devisee survive the T, unless the testator specifies otherwise. 

ii. The effect of the lapsed gift depends whether it is specific, general, or residuary. 

1. Specific: A devise is specific if it is a particular item such as a watch or car. 

a. If a specific devise lapses, the devise falls into the residuary. 

2. General: A devise is general if the T intends to confer a benefit out of the general property of the estate. i.e. T gives $100,000 of his estate to A. 

a. If a general devise lapses, the devise falls into the residuary. 

3. Residuary: Conveys the portion of the testator’s estate not otherwise effectively devised by other parts of the will. 

a. CL: Depends if there is one or several residual takers. 

i. If all the residuary devise lapses, the heirs of the T take by intestacy.

ii. If one of several residual takers predecease: Split among states: 

1. Some say that no residue of residue = goes to intestacy 

2. Some say remains residual = living residual takers will take. 

C. Void gifts: gifts made to a beneficiary who was dead at the time of execution or some ineligible take (like a dog or cat), is void and cannot be saved. In contrast, a lapsed gift (one to a beneficiary who simply predeceased the testator), can be saved.
II. Anti-lapse Doctrine 
A. Anti-lapse doctrines do not prevent a lapse; rather they substitute other beneficiaries, usually the dead beneficiary’s descendants, if certain requirements are met. 
B. Presumed intent statute: It rests on the assumption that T would prefer a substitute gift to the dead beneficiary’s descendants rather than pass by intestacy. 
i. CL: A gift is saved for the descendants of a predeceased beneficiary if: 
1. There is a lapsed gift; 
2. The beneficiary is “kindred” to the testator; and 
3. The beneficiary leaves issue. 
4. **If these elements are satisfied, the gift goes to the issue unless there is an expression of contrary intent in the will such as an alternative distribution.  

C. UPC § 2-605 – Antilapse; Deceased Devisee; Class Gift

i. If a devisee who is a grandparent or a lineal descendent of a grandparent, or step-child of the T is dead at the time of execution of the will, fails to survive the T, or is treated as if he predeceased the T, the issue of the deceased devisee who survive the T by 120 hours take in place of the deceased devisee and; (antilapse) 
1. Limits the anti-lapse statute to T’s grandparents, their descendants and stepchildren. 
ii. If they are all of the same degree of kinship to the devisee they take equally, but if of unequal degree then those of more remote degree take by representation (depends on the method used by the state). 
iii. One who would have been a devisee under a glass gift if he had survived the T is treated as a devisee for purposes of this section whether his death occurred before or after the execution of the will. (deceased devisee)
1. ** Different to the CPC b/c if T knew about their death, they wouldn’t be treated as a devisee under a class gift. 
iv. Words of Survivorship UPC § 2-603(b)(3) – a devise to an individual that uses the words “if he survives me” or “my surviving children” on it’s own, without any additional evidence, is not sufficient to show contrary intent by T. Antilapse statute would still be applied. 
1. Majority have held that these words creates an express requirement of survivorship, which precludes the antilapse statute.

2. Minority has held that these words are merely boilerplate and should not impact the use of the antilapse statute. 
D. CPC § 21110 – Antilapse 

i. If the gift was made to kindred blood of the T (or kindred blood of his current or former spouse or domestic partner) who predeceased the T but left an issue, the issue take the gift. 

1. But not to the current spouse themselves. 
2. Applies to void gifts, lapsed gifts, or when transferee is treated as predeceased

E. Classed Gifts:  
i. If a devise is to a class of persons, and one member of the class predeceased the T, the surviving members of the class divide the gift, unless an antilapse statute applies. 

1. Functions as another way to save a lapsed gift.

2. What is a class? 

a. A class arises if T was group minded, which occurs when rather than naming the beneficiaries individually, he uses a common label to describe the beneficiaries as a class. ie. “to A’s children” or “to my nephews and nieces. 

b. Look at the following factors: 

i. (1) Description of the gift (Specific share or amount vs. aggregate sum divided; 
1. More specific, less likely to be a class gift); 

ii. (2) Description of the beneficiaries (more specific, less likely to be a class gift); 

iii. (3) Common characteristics of the individuals (more in common, less class-like); 

iv. (4) T’s overall testamentary scheme (what happens if the gift is considered a class gift).

3. These gifts are not fixed until T’s death (because changes in group).

ii. Dawson v. Yucus – Factors used to Determine Class
1. Facts: Testator left interest in property she inherited from her husband to her 2 nephews by marriage so that the land goes back “to my late husband’s side of the house.” But other nephews were not included in the gift. And T devised the residue of her estate to two other individuals. Gene, one of nephews in T’s will predeceased T. 

2. Issue: Since one of the nephews dies, where does that portion of the gift go? Does it go to the other nephew (if a class gift) or does it lapse as part of the residue. 

3. Holding/ Reasoning: The clause did not establish a class thus making the nephew’s interest pass to the residue. 

a. Court looked at the class gift factors: 

i. (1) Description of the gift (Specific share or amount vs. aggregate sum divided; more specific, less likely to be a class gift); 

ii. (2) Description of the beneficiaries (more specific, less likely to be a class gift); 

iii. (3) Common characteristics of the individuals (more in common, less class-like); 

iv. (4) T’s overall testamentary scheme (what happens if the gift is considered a class gift).

b. Here, the testator likely intended a specific gift because she did not make a generic description and did not include the other nephews. Court also noted that she had a right of survivorship provision elsewhere in a will, so it was likely intentional that she did not do that for the gift to the nephews. The court held that the gift passed to the residue (lapse applied).

F. Class Gifts – CPC § 21110(a); 21114
i. When a gift is to an entire class and one member of the class dies, the gift will not lapse but will go to the surviving class members. However, if the anti-lapse statute applies b/c the deceased class member is related to the T, then the issue of the predeceased member will divide the predeceased member’s share. 

1. Exception: The anti-lapse statute will not apply to save a gift to a class member who died before the will was executed if the T knew of the fact. 

G. CPC § 21111 – Disposition of Failed Transfer 
i. *Triggered when there gift lapsed (beneficiary dies or if transferee has no takers)

ii. Instrument provides alternative disposition in the event the transfer fails– property is transferred according to those terms. 

iii. No alternative disposition but there’s a residuary clause – transfer it to the residuary 

iv. No alternative disposition, residuary clause, or the gift itself is the residuary clause – transfer to decedent’s estate.
H.  Anti-lapse Statute Analysis 

i. Does the Antilapse statute apply to THIS beneficiary? 

1. UPC: Only applies to T’s grandparents, grand’s descendants, or step-child. 
2. CPC: Kindred blood to T or kindred blood to T’s living or deceased spouse/ DP or former spouse. *Beneficiary can’t be the actual spouse. 
ii. Is there someone who can take under the statute?
1. UPC: Issue 

2. CPC: Issue
iii. If yes, then distribute as above. 
iv. If not, then apply the common law lapse rules.
1. Was it a class gift? If yes, was the beneficiary a devisee (descendant/ kindred)
a. Did the devisee predecease T? 
i. No: Devises issue takes. If none, then it goes to the rest of the class. CPC & UPC
ii. If yes, did the T know that they died before they executed the will? 

1. Yes: Issue only takes in UPC.

2. No: Issue takes in UPC & CPC. 

2. If not, a class gift, what kind of gift was it? 

a. Specific: Goes to the residuary

b. General: Goes to the residuary

c. Residuary: Depends. Split decision

i. Majority: Transfer to decedent’s estate (intestacy laws)

ii. Minority: Surviving beneficiaries of the residuary take.  
Changes in Property After Execution of Will

I. Ademption (by extinction)
A. General: 

i. Disposition of property that is no longer there at the time of T’s death. 
ii. Under the classic approach, the property was adeemed (taken away) because a testator cannot give what is not there (identity approach). 
iii. Only applies to specific bequests, not general, demonstrative, or residuary devises.
1. Demonstrative devise: is a hybrid; a general devise that specifies the fund or property from which the transfer is primarily made. 
a. If the specified source is insufficient, the devise is not adeemed, but rather satisfied out of other of the testator’s property. For ademption purposes, we treat this as a general devise. 
iv. Two theories of Ademption: 

1. Identity Theory: If a specifically devised item is not in the testator’s estate, the gift is extinguished. 

2. Intent Theory: If the specifically devised item is not in the testator’s estate, the beneficiary may nonetheless be entitled to the replacement or cash value of the original item, if the beneficiary can show that is what the T would have wanted. (CL approach)
a. The modern approach is that courts distinguish between voluntary and involuntary ademption. 
i. If involuntary, the beneficiary gets the proceeds or the cash equivalent. 
1. This was easy if there was a continuing embodiment of the asset (like an insurance policy or an insurance award). 
v. Presumptions & Burden

1. The UPC presumes against ademption, 
a. e.g., beneficiary will get replacement or cash value. 
2. The UPC puts the burden on the party opposing ademption – that is, the burden was put on the party seeking the pecuniary value of specifically devised property not in the estate. 

B. In re Estate of Anton – Remaining Balance Exception
i. Facts: Testator had kids from multiple marriages and decided to will ½ duplex to her step-child, Gretchen and ½ to her biological son, Robert. Residuary to Robert and Nancy, her daughter. After a bad accident, the testator made Nancy to have power of attorney. After the testator needed money for assisted living facility, the daughter sold the duplex without telling the testator (bc the testator was disturbed when discussing financial issues, so hearing about it would be bad for her health). Nancy sold the duplex and net proceeds were $133,263. The remaining balance at the time of T’s death was $104,317.38. 

ii. Issue: Whether the duplex was adeemed (the background issue is whether T was competent to change her will/ whether the sale was voluntary).  
iii. Holding/ Reasoning: Court discussed various decisions for other jxds that addressed this issue. Specifically, the court focused on their prior decision, Bierstedt, which held that ademption does not occur when specifically devised property is sold as a result of acts that are involuntary to the testator. 

1. We should focus on whether the T made a deliberate decision not to revise the will. If she was aware of the decision and its impact, ademption under the identity theory would occur. 

a. Why ademption? B/c if it was a deliberate decision then we expect Mary to know that the duplex would not go to her son and she would have wanted to revise the will to give him something else instead. But by not revising, we assume that she just wanted the specific disposition to disappear. 

2. But if Mary wasn’t competent at the time of sale, then the sale was involuntary, in which case, ademption would not occur. 

3. Ultimately, the court applied the modern approach and held that because T only had general knowledge that assets may need to be sold for support at some time in the future, the beneficiary was entitled to the remaining balance of the sales price because T had no opportunity to change her will under the POA.

4. “An expression of intent in the indefinite future to sell assets for support is not sufficient to cause ademption under our “modified intention theory” where the T is not aware that the specific action has taken place.”

iv. Key: The court applied the identity theory with an exception that considered whether the act was voluntary or involuntary. 

C. Stock Splits & Dividends
i. CPC § 21132: a bequest of a certain number of shares of security that were owned by the T at the time the will was executed is deemed to include additional owned by the T at death that were acquired T executed the instrument for the following:  

1. Corporate initiated change, securities from same organization. 

2. Another organization after a merger, consolidation, reorganization, or other distribution by the org, corporate initiated. 

3. Securities of the same organization acquired as a result of a plan of reinvestment. 
4. Under this provision, all transfers (both specific and general) will include the after-acquired shares. 
5. Cash-divided from the security that was declared during T’s death does not go to beneficiary. 
II. Doctrine of Satisfaction (Testacy equivalent of advancement)

A. Satisfaction occurs where the testator makes an inter vivos transfer to a devisee provided for in the will after executing the will.
i. If the T is the parent of the beneficiary, there is a rebuttable presumption that a bequest received before the testator’s death was intended to be a satisfaction.

1. NOTE: A majority of states don’t care that T is a parent. Presumption will only be present if there is a writing showing T’s intent. 

ii.  Usually only applies to general pecuniary bequests but not to specific requests. 

B. CPC § 21135: property given by a transferor during their lifetime to a person is treated as a satisfaction of an at-death transfer to that person in whole or in part only if one of the following conditions is satisfied:
i. The instrument provides for deduction of the lifetime gift from the at-death transfer  
ii. The transferor declares in a contemporaneous writing that the gift is in satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer

iii. The transferee acknowledges in writing that the gift is in satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer. 

iv. The property given is the same property that is the subject of a specific gift to that person (e.g., ademption). 
v. *** If the transferee fails to survive T, then lifetime amount is treated as partial satisfaction, is deducted from amount beneficiary’s issue receives under the anti-lapse statute. 
vi. Advancement vs. Satisfaction

1. Under Advancement, you do not count it against children. Here is the opposite – satisfaction will count against share that passes to issue if beneficiary predeceases T.
vii. UPC § 2-609 – Doctrine of satisfaction will not apply without a writing. 
III. Exoneration of Liens
A. This doctrine arises when a T makes a specific disposition of property (real or personal) that is subject to a mortgage to secure a debt on which the T is personally liable.

i.  Under common law, it is presumed that the T wanted the debt, like other debts, to be paid out of the residuary estate. 
1. But that disproportionately affected “prime takers” such as spouses and kids. 
2. And a shift in society where people rarely buy property without a mortgage. 

ii. So, under the modern approach, there is no exoneration presumption, and the taker takes subject to the encumbrance unless the testator expressed otherwise. 
IV. Abatement

A. This doctrine arises when the will gives more than what the estate devises. 

i. In such circumstances, some devises must be abated or reduced. 

ii. Abatement functions like bankruptcy. 

B. Common law abatement: 

i. Residue abates first.

ii. Then, general devises.

iii. Then specific and demonstrative devises. 

iv. Hypo: Tina’s testator’s will: 

1. I leave my gold watch to my friend, Melissa

2. I leave $10,000 to Wanda

3. I leave $5,000 to Clara. 

4. I leave the remainder of my estate to Jamal. 

5. Tina’s estate consists of $20K in cash, a gold watch with fair market value of $25K. There are $12,500 in debts and expenses. (So, $7,500 in cash)

a. Jamal abates first bc he receives the residue. 

b. Because Wanda is getting $10K and only $5K to Clara, Wanda should get twice as much as Clara. So, 

c. Melissa gets the gold watch. Bc the specific devise is there, then Melissa get is. But if Tina indicated in her will that she wants the watch to be sold to cover all dispositions, then the court would let the watch to be sold to cover Wanda and Clara’s devises.

C. CPC § 21402: shares of beneficiaries abate in the following order:

i. Property not disposed of by the instrument 

ii. Residuary gifts

iii. General gifts to persons other than the transferor’s relatives

iv. General gifts to the transferor’s relatives

v. Specific gifts to persons other than the transferor’s relatives

vi. Specific gifts to the transferor’s relatives 

vii. However, courts can alter an abatement plan under § 21400 to better suit the testator’s intent. 

D. Omitted spouses and children will get an intestate share; courts will force abatement of will plan and each beneficiary will receive an abated request equally. (see below)
NONPROBATE TRANSFERS: Will Substitutes

I. Introduction 

a. 4 Traditional Types of Nonprobate Transfers: 
i. Life Insurance

ii. Joint Tenancy
iii. Pay on Death (POD) & Transfer on Death Contracts (TOD)
1. Bank accounts, brokerage, mutual fund, pension, and other retirement accounts
iv. Intervivos Trusts 

b. Since the risk of fraud for these types of instruments is low/ non-existent (transactions are in writing), these instruments are self-executing. 
c. General Terms in Trusts: 

i. A trust is a legal arrangement in which a settlor/ grantor, or trustor conveys property to a trustee to hold as a fiduciary for one or more beneficiaries. 

1. Bifurcated Transfer 
2. Beneficiary is really the owner of the trust and the trustee has a fiduciary duty to carry out trust. 

II. Probate vs. Non-Probate Trusts
a. Testamentary: trust created at death (provision in will that creates trust)

i. In will: “send residue/ entire estate to trust” 

ii. Requires probate distribution because it is created in the terms of the will. 

iii. Thus, the trust assets will necessarily come out of the probate estate (is a creature of probate) and this type of trust must comply with the wills act.
1. Works as a pour-over will. 
iv. Are generally irrevocable but can be modified

b. Intervivos: lifetime transfer in a trust; 

i. Does not require probate administration. Trust property never passes into the estate because the transfer occurs during life. 

1. The trust need not be in writing unless there needs to be compliance with the statute of frauds. 
2. Can be revocable or irrevocable. 

a. At CL: presumption that a trust is irrevocable unless expressly retain right to revoke.
b. CPC § 15400/ UTC § 602 – Presumption that a trust is revocable unless expressly stated that its irrevocable. 
ii. Inter vivos Trusts Created by: 

1. Declaration of Trust ​– whereby the settlor declares himself to be trustee of certain property. 
2. Deed of Trust – Whereby the settler transfers to the trustee the property to be held in trust. 
a. CPC § 15200 – Methods of Creating Trusts 
i. A trust may be created by any of the following methods: 
1. A declaration by the owner of property that the owner holds the property as trustee. (Declaration of Trust)

2. A transfer of property by the owner during the owner’s lifetimes to another person as trustee; (Deed of Trust)

3. A transfer of property by the owner, by will or by other instrument taking effect upon the death of the owner, to another person as trustee. (pour over will)

3. An exercise of appointment to another person as trustee.
iii. CPC § 1520 – Trust Purpose

1. A trust may be created for any purpose that is not illegal or against public policy. 

a. Ex: Can’t be created to defraud creditors. 
III. Payable on Death Contracts/Life Insurance
a. Nonprobate contract whereby the beneficiary gets the proceeds after the policy holder dies. The modern common law rule is that all beneficiary payable on death contracts are non-probate transfers.  
i. UPC § 6-101/ CPC § 15400 –Nonprobate Transfer on Death 

1. A provision for a nonprobate transfer on death listed below are nontestementary: 

a. Insurance policy, K of employment, bond, mortgage, promissory note, certificate or uncertified security, bond, mortgage, promissory note, compensation plan, individual retirement plan, pension plan, trust conveyance, deed of gift, and other contracts that are similar in nature. 
IV. Multiple Party Bank Accounts/Joint Tenancy
a. Modern approach: if both parties are alive, the presumption is that ownership is proportional to contribution. When one party dies, the other party is presumed to get all the account (right of survivorship). 
TRUSTS: Characteristics & Creation
II. Introduction 
a. Trust Defined: Gift to one for the benefit of another, bifurcation of legal title and benefit. 
i. Will, avoids intestacy; 
ii. Trust, avoids probate. 
b. Parties: 
i. A donor/settlor gives a gift in trust to a trustee (who has legal title) for the benefit of beneficiaries (who hold equitable title). 
c. Elements to create a trust: 
i. (1) Intent to create a trust 
1. Saying the word “trust” is good but all that is required is evidence of bifurcation, e.g., transfer to one for the benefit of another
ii. (2) Property/res (that the trust be funded; analog to delivery); 
iii. (3) Beneficiaries (must be ascertainable for standing); and 
iv. (4) a Writing (not to satisfy trust law but to satisfy either the wills act or the statute of frauds). 
1. Some trusts have to be writing, not all.
d. When do trusts end? 
i. Trusts are satisfied when:
1. The money is gone, or 
2. The purpose of the trust is satisfied. 
ii. Any left-over money goes to the settlor or the residue of their estate (or intestacy if the money was the residue) to be redistributed. 
1. Resulting trust: An equitable reversionary interest where property reverts back to the settlor or their estate. Arises in two situations: 
a. Failure of Express Trust –if an express trust fails or makes an incomplete disposition, or

b. Purchase Money Resulting Trust –if one person pays the purchase prices for property causes title to the property to be taken in the name of another person who not a natural object of the purchaser’s bounty. 

III. Intent to Create a Trust
a. General: 

i. No particular form of words is necessary to form an intent to create a trust. 
ii. The settlor need only manifest an intent to create the fiduciary relationship known by the law as a trust. 

iii. CPC § 15201 – A trust is created only if the settlor properly manifests an intention to create a trust. 

b. Determining Intent among the different instruments: 

i. Testamentary Trust 

1. Created by will, so whether a Testator intended to create a trust involves construing the will. 

2. If not clearly stated in the will, it may be inferred from the language and structure of the will in light of all the circumstances. 

ii. Deed of Trust 

1. Express words of “in trust” are not necessary. It is enough if the transfer of the property is made with the intent to vest the beneficial ownership in a third person. See Jimenez v. Lee 

a. If the beneficial trust is vested with the recipient, then it’s an outright gift. 

iii. Jimenez v. Lee – Determining Intent
1. Facts: Grandmother purchased bonds for granddaughter’s education. Then, the grandma gave the bond to the dad, a judge, to keep for the granddaughter when she was a baby. While it’s possible that the grandma likely did not intend a trust specifically, she clearly intended to bifurcate legal and equitable title. The dad sells the bond, then invests and spends the money. When the granddaughter gets older, she sues for the bond. The dad argues the bond was for him (outright gift). 
2. Holding/ Reasoning: The court found that there was a trust because of the language “for the benefit of my granddaughter’s education”. A trustee’s belief does not matter.  
a. The court also held that the father trustee made improper expenditures because a trustee carries the burden of showing accounting (he tried to justify travel expenses for himself taking daughter to ballet)  
iv. Declaration of Trust 

1. Under a Declaration of Trust, a settlor simply declares himself to be trustee of certain property. A settlor may also be a beneficiary of the trust. 

a. But in order to be a valid trust, the trustee must owe fiduciary duties to someone other than herself. 
b. For personal property, there are no particular formalities. Nor does it require delivery or an instrument of transfer. 

2. The settlor need only manifest an intention to hold certain of the settlor’s property, over which he already has legal title, in a trust for an ascertainable beneficiary/ies. 

a. In contrast to a declaration of a trust, an outright gift requires the donor to deliver the property to the donee. 

i. Delivery can be constructive or symbolic. 

IV. Property/ Res

a. General: 

i. Under traditional law, a trust cannot exist without trust property/ res. 

1. It does not need to be land or a substantial sum of money. 

2. It may be a penny or another interest in any type of property that is transferrable. But it “must be funded.” 
a. i.e. Contingent remainders, leasehold interests, choses in action, royalties, life insurance policies. 

b. BUT it needs to a specifically identified interest in property. 

3. Exceptions – Property/ res can’t be: 

a.  Future profits (too speculative) – Does not constitute property for the purpose of funding a trust. 

b. Expectancies – An expectation or hope of receiving property in the future, or an interest that has not come into existence or has ceased to exist, cannot be held in trust. 

i. i.e. expectancy of an inheritance.

ii. CPC § 15202 – Trust Property

1. A trust is created only if there is trust property. 

2. Exception: Pour-over wills that are funded at the death of the settlor by a devise in the settlor’s will. 
b. Unthank v. Rippstein – Uncertainties with the Property 
i. Facts: Decedent wrote a letter to Rippstein promising he would give her $200 monthly for 5 years. In the margin, he wrote: “I have stricken out the words ‘provided that I live that long’ and hereby and herewith bind my estate…” But the decedent died before the payments commenced. Rippstein sues the estate to enforce the payments, arguing that the letter was a holographic codicil or a trust. 
ii. Holding: The court rejects these arguments because of the suspicion that this was merely a failed gift/ just a letter. Specifically, the court had concerns with two issues:
1. Uncertainties with Intent
a. No present intent to create a trust nor to hold himself in a fiduciary capacity as trustee.  
b. Need clear language he’s set aside a fund with clear interest. 
2. Uncertainties with Subject of the Trust

a. Decedent was not clear whether all his property or any specific portion of the assets, which he owned at the time would constitute as the res. 
b. Court believed it was unlikely that the settlor intended to keep the whole estate for those small monthly payments while all other beneficiaries have to wait. 
V. Ascertainable Beneficiaries

a. General: 

i. A private trust must have one or more ascertainable beneficiary to whom the trustee owes fiduciary duties and who can call the trustee to account. (someone to enjoy the property)
1. They don’t need to be ascertained when the trust is created ​–they only need to be ascertainable within the period of the applicable Rule Against Perpetuities. (but can’t be too indefinite)

a. Ex: O can create a trust for the benefit of her children, even if she is childless at the time she created the trust. 

VI. A Written Instrument

a. General: Depending on the type of trust and the property held in it will determine whether the trust needs to be in writing. 

i.  Writing Required

1. To satisfy statute of fraud:

a. Real Property
i.  CPC § 15206 – by one of the following:
1. Written instrument signed by the trustee 

2. Written instrument conveying the trust property signed by the settlor

3. By operation of law

b. Marriage K

c. K guarantees hip

d. K over 1 yr

2. Testamentary trusts (b/c must satisfy the Wills Act) 

ii. Writing NOT Required 

1. Declarative or deed of transfer trusts for personal property 

2. K of indefinite duration with only personal property

b. Oral Inter Vivos Trusts of Personal Property

i. UTC § 407: Except as required by statue other than this Code, a trust need not to be evidence by a trust instrument, but the creation of an oral trust and its terms may be established only by clear and convincing evidence. 

ii. CPC § 15207 – Oral Trust of Personal Property

1. The existence and terms of an oral trust of personal property may be established only by clear and convincing evidence. 

2. The oral declaration of the settlor, standing along, is not sufficient evidence of the creation of a trust of personal property. 

3. In the case of an oral trust, a reference in this division or elsewhere to a trust instrument or declaration means the terms of the trust are established pursuant to subdivision (a). 
iii. In re Estate of Fournier – Clear and Convincing Evidence
1. Facts: Decedent gave $400,000 (in cash) to his two friends to give to one of his sisters, Fogarty, because the other sister, Flanigan was well off. The decedent wanted it to be a secret. This trust was set up orally via statements between the settlor and the friends. 
a. Testimony from the couple/ friends re the instructions from Decedent.
b. Court found that Decedent intended Fogarty to the money in her individual capacity. 
2.  Holding/ Reasoning: The Maine Supreme Court followed the common law approach and held that the oral trust was valid without a writing (which is not an explicit requirement) given the clear and convincing evidence provided in court.
a. However, after the Supreme Court decision, Flanigan petitioned for a new probate trial after a real estate agent found a note in Decedent’s home that referenced the $400K and it be used to “reimburse” Flanigan, Fogarty, and Curtis King (great grandnephew) that was signed by friend. [But King’s name was crossed out] The probate court held that the $400K was for the benefit of Flanigan, Fogarty, and King. 
VII. Secret Testamentary Trusts and the Wills Act

a. Secret trust: 
i. No indication on the terms of the face of the will, don't know who beneficiaries are. Fails as a trust. Traditional remedy is constructive trust. This akin to a latent ambiguity and extrinsic evidence is allowed to clear who the beneficiaries are. 
1. Latent ambiguity (we don't see immediately) -> constructive trust. Allow extrinsic evidence. Transfer assets to rightful taker to intended beneficiary. (prevent unjust enrichment)
2. Patent ambiguity (on its face) -> semi-secret trust. Gift fails and goes back to the estate to pass in another way.

b. Semi-secret trust: a bequest in a will attempting to create a trust but does not name a beneficiary. This an analog to patent ambiguities. Thus, it is a failed gift. 
i. CL: No extrinsic evidence is allowed because there is no ascertainable beneficiary in the terms of the will. The money will go back to the estate (residuary or intestacy)
ii. Modern Trend: Courts allow constructive trusts if they can determine who the beneficiary is and what T wanted to do. 
iii. Curdy v. Berton – Semi-Secret Trust in CA

1. Facts: Testator created a will and made several bequests to people and attempted to make a trust by stating that she leaves all her money in France to Berton to be distributed according to her private instructions that she gave to them. One of the beneficiaries of the trust attempted to argue that the trust failed and the money should be reverted to her estate because the beneficiaries are unknown.  

2. Holding/ Reasoning: The court held that under a semi-secret trust, a constructive trust is created in favor of the beneficiaries intended by testator so long as the constructive trustee did not encourage testator to make this bequest which would not otherwise have been made, and then refusing to execute his promise.

a. Note: CA rejected the traditional approach in reverting the gift back to the estate. 
LIMITS ON FREEDOM OF DISPOSITION: Protection of Spouse & Children 

I. Share or Support 

A. General:

i. For spouses there are two mechanisms of support that depend on which law controls. 
1. Our system doesn’t generally take care of children.

2. What is the basis for enacting these forms of laws? 

a. Understanding the historical inequities where women were not protected financially because of their work within the home. 

b. A shift towards recognizing marriages as a partnership. (not totally there yet) 

ii. Controlling law is where the surviving spouse is domiciled (and/or where the property is acquired). 

1. Community Property vs. Separate Property

II. Separate Property or Community Property Jurisdiction? 
A. Separate Property Jurisdictions

i. Give Surviving Spouse elective share of assets

1. SS can elect to:

a. Take under the decedent’s will; or

b. Renounce the will and take a share of the decedent’s estate.

ii. Elective share: Sometimes called a forced or statutory share of the decedent spouse’s property. 

1. Used in 40 out of the 41 CL separate property states. 
2. SS can assert elective share to take as a right. 
a. Places a lien on assets that decedent owns at death, SS gets 1/3 of them (CL) or 1/2 (Modern). 
3. The concept of community property does not exist within these common law states. 

4. What property does SS get? SS gets 33% whether acquired before, during or after marriage. 
a. How to Calculate the Property:

i. Step 1: Calculate the Augmented Estate 

1. Add: D’s net probate estate (things passed in wills/ intestacy – debt) + 
2. D’s nonprobate transfer to others +
a. Nonprobate transfers: Gifts (given during the M within 2 yrs of death over $16K), POD transfers, joint tenancies, revocable intervivos transfers, life insurance, future interest
3. D’s nonprobate transfers to the surviving spouse +

4. SS’s property and SS nonprobate transfers to others

ii. Step 2: Determine Martial Share % ; 

1. Multiply the augmented estate by a percentage that is determined by the length of the marriage under § 2-203(b). 

a. 10 yrs – 60%

b. 15 yrs or more – 100%

c. Less than 1 – 3%

iii. Step 3: Take ½ of the Share 

iv. Step 4: Satisfy

1. Subtract property that SS receives by Will, intestacy, and will substitutes. (Pull out 100%) 
2. Subtract amount of marital property SS already has. (portion depending her marital share)
a. Their property & Nonprobate to others X Marital Share % 

v. If it is a negative value = SS already got enough 

vi. If it is a positive number = SS forced share. 

5. Waiver of Elective Share: 

a. Waiver of elective share can be made through a Prenup/Premartial agreement or Postnuptial Agreement

6. Hypo: Calculating W’s Elective Share 

a. $10 million augmented estate for marriage of 5 years. 

i. 5 years marital share (under the UPC): 30%
ii. 30% multiplied by $10 million= $3 million 

iii. ½= $1.5 million 

iv. D name SS as Beneficiary in Life Insurance for a $500K policy 

v. SS owns a 1 million property (but apply the percentage under the marital share chart) SS only owns 30% of the property = $300,000

b. Satisfy (From $1.5 million above) 
i. Subtract $500K from the Life Insurance 

ii. Subtract $300K from the 1 million property 

iii. = $700K 

III. Community Property 
A.  In community property states, there is community and separate property.

i. “Community property” is property acquired during marriage (except gifts or inheritances). 

ii. Separate property is acquired before marriage or by gift or inheritance during marriage. 

1. There are no elective shares in CA (no need bc of CP) 

2. Community property is an immediate percentage interest of property and immediately divided when property hits. 

B. Undivided Interests 

i. Each spouse is the owner of an undivided one-half interest in the community property. 

ii. The death of one spouse dissolves the community.

1. But the deceased spouse owns and has testamentary power over his or her half of the community. & can dispose their half of the community property however they like. 

2. SS already owns the other half. They are not entitled to their decedent spouse’s share. 

C. Tax Benefits in Community Property 

i. IRC § 1014: Upon the death of one spouse, the entire value of CP receives a stepped-up basis for determining capital gains when the property is eventually sold. Any appreciation in value between acquisition and the date of the first spouse’s death is never taxed as capital gain. 

ii. But if the property is not CP, only the decedent’s one-half interest in the property receives a stepped-up basis.

D. Inconsistences between CP and Common Law

i. When it Kicks in:
1. Designed to kick in only when disaster strikes, when death or divorce intervene 
a. vs community property – no elective share; immediate percentage when property is acquired. 
ii. The type of Property
1. Traditionally, was a 1/3 of what decedent owned whether it was acquired before or during marriage 
2. CP: The only property considered is those that were acquired during marriage. 

iii. Amount of Shares 
1. Community property jdx – 50% 
2. vs CL – 33%
iv. Considerations of the Length of the Marriage

1. CL: No considerations of length

2. CP: Typically protect spouses that are in marriages of 10 yrs or more.

IV. Migrating Couples & Multistate Property Holdings

A. Governing Law

i. Law of situs (where real property is located) controls deposition of real property. 

ii. Law of Domicile at the time that personal property is acquired controls its characterization; whether we call is separate, community, etc. 

iii. Law of Marital Domicile at death controls the surviving spouse’s rights. (spousal protection rights)

1. Consider whether the CL states issues an elective share of 1/3 or ½. 
B. Moving from CP to SP Jdx

i. The fact that you cross the border from a community property does not change the fact that you own ½ of assets, but no longer call it community. 
C. Moving from SP Jdx to CP Jdx
i. No community property is created if a spouse dies as soon as the couple migrates from a separate property jurisdiction to a community property jurisdiction. 

ii. But as a result of the move, the other spouse loses the protection of the elective share. To address this concern, CP states created the doctrine of quasi community property. 

iii. Quasi-Community property: Personal property that wasn't acquired in CP state but would’ve been characterized as community property if the couple has been domiciled in the CP state when the personal property was acquired. 
1. During the continuation of marriage, property is treated for most purposes as separate property of the acquiring spouse. (doesn’t change the rights of people during their lifetimes.) 
a. If W predeceases H, she receives nothing from the quasi-community property. 

2. Split between quasi-community States
a. Some treat it as community property to SS for probate purposes.
i. CA only applies for probate purposes. 

b. Other states only recognize quasi community for divorce actions and not the division of decedents’ estate. 
D. Hypo – CP to CL 

i. 1995 – CA 

1. Married 

2. H acquired 100K in stocks 

3. Condo located in CA 

ii. 2005 _ NJ (CL state) 

1. H buys NJ Shares From H’s Earnings

iii. 2022

1. H Dies and leaves a will: “All to my Sister Sandra”

iv. What do we with the property? 

1. $100K in Stocks – $50K to W and $50K to H’s sister 

2. CA Condo – property located in CP state so ½ to W and ½ to Sister 

3. NJ Property –located in a CL state so, 1/3 to W (through elective share) and 2/3 to sister

4. Personal property acquired in NJ – 1/3 to W (through elective share) and 2/3 to sister. 

E. Hypo – SP to CP

i. 1995 – NJ 

1. Married 

2. H purchases a home 

3. H buys stock with earnings from marriage 

ii. 2005 – CA 

1. H buys a CA home

iii. 2022

1. H Dies and leaves a will: “All to my Sister Sandra”

iv. What do we with the property? 

1. NJ Home – CL subject to elective share

a. W: 1/3 interest

b. Sister gets 2/3 share

2. Stocks purchased in NJ – quasi-community property 

a. Law of marital domicile at the time of death – CA but recognizes that it was acquired in a CL state. So, it applies quasi-community property. 

3. CA Home – Community Property 

a. W: ½ interest

b. Sister gets the other ½ 
V. Classic Support Rights 

A. Social security: 

i. Created by the U.S. Government, under which benefits are paid to a worker and the worker’s spouse. 

ii. After spouse dies, SS can elect to keep spouse’s entire earned benefits or keep their own benefits, if any, whichever is greater. Terminate entirely at death of SS. 

iii. A divorced former spouse of a worker may also have a right to benefits if the marriage lasted at least ten years. 

B. Private Pension plan & Retirement Accounts: 

i. From employers, salary continuation. Governed by Employee Retirement Income Security Act (ERISA). 
ii. ERISA requires that the spouse of an employee have survivorship rights if the employee predeceases the spouse. 

iii. Defined benefit pension plan: Pays its primary benefits as annuity rather than a lump sum, generally those benefits must be paid as a joint and survivor annuity to the employee and their spouse. 

1. You get same amount each month but it depends on how the market is doing. Terminates when you die. 
a. Support payment. 

iv. Defined contribution plan: Account belongs to employee, can do what they want with it, can leave it to whoever they want, subject to spousal protection. Surviving spouse is entitled to the entire account balance. Share model, not support. 

C. Homestead exemption: 

i. Designed to secure the family home to the surviving spouse and minor children, free of the claims of the decedent’s creditors. 

ii. SS will often have the right to occupy the family home (or maybe the family farm) for his lifetime. 
1. UPC: $22,500 homestead exemption. 

2. CA: The Court has the discretion to issue an amount depending on a set of factors. 

D. Personal Property Set- Aside: 

i. Right of the SS (and sometime of minor children) to receive tangible personal property of the decedent up to a certain value. 

1. UPC § 2-403 exempts personal property, household furniture, furnishings, etc. of no more than $15,000.

ii. Exempt from creditors’ claims, usually include household furniture and clothing, but may also include a car and farm animals. 

iii. Does not pass to the survivor’s estate. 
E. Family allowance: 

i. Award an allowance for maintenance and support of the SS (and often dependent children) pending close of probate. 

ii. Usually limited to a fixed period (typically 1 year), or it may continue thereafter while the will is being contested or for the entire period of administration.  
1. But not allowed after the estate is closed. 

iii. Some j(x) – flat amount vs others will take into account how much family normally spends

1. UPC § 204 – Allowed reasonable allowance from the estate to support them for no longer than 1 year if the estate is inadequate to discharge all claims. 

iv. Do not pass to the survivor’s estate. 
F. Dower and Curtesy

i. Dower – Support for surviving wives 

1. At CL, a widow had dower in all land of which her deceased husband had been seized during marriage and that was inheritable upon the husband’s death. 

2. Dower entitles the widow to a life estate in one-third of her husband’s qualifying land. 

3. No purchaser, bona fide or not, can cut off the wife’s dower without her consent. 

ii. Curtesy – Support for surviving husbands

1. Gives Husband a support interest in wife’s land.

2. But H does not acquire curtesy unless children were born of the marriage, and the H was given life estate in the entire parcel, not merely in one-third. 

iii. Dower and Curtesy have been abolished by most states. 

VI. Omitted Spouses: circumstances where there was a premarital will that T never changed.  

A. When a spouse is accidentally omitted, they receive an intestate share & the other beneficiaries get a reduced share under abatement. 
i. Happens when T writes a will, then gets married, die without changing will. Will doesn’t make any provision for spouse – presume an accident.  

B. CPC § 21610: If a decedent fails to provide in a testamentary instrument for the decedent’s SS who married the decedent after the execution of all the decedent’s testamentary instruments, the omitted spouse shall receive a share in the decedent’s estate: 
i. ½ of the community property 
ii. ½ quasi community property that belongs to the decedent
iii. The spouse’s intestate share but the share cannot be more than ½ of the value of the separate property in the estate. 
C. CPC § 21611: the spouse shall not receive a share of the estate under CPC § 21610 if any of the following is established.
i. The decedent’s failure to provide for SS was intentional and that intention appears from the testamentary instruments. 

ii. The decedent provided for SS by transfer outside of the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedent or from the amount of the transfer or by other evidence.  
iii. The spouse made a valid agreement waiving the right to share in the decedent’s estate 

iv. Caregiver marriage problems (90 days) + Decedent died less than 6 months after the marriage commenced. 
VII. Omitted Descendants: circumstances where a will was made before children were born.
A. CPC § 21620: if a decedent fails to provide in a testamentary instrument for a child of decedent born or adopted after the execution of all the decedent’s testamentary instruments, the omitted child shall receive a share in the decedent’s estate equal in value of an intestate share.  

B. CPC § 21621: a child shall not receive a share of the estate under CPC § 21620 if any of the following is established
i. The decedent’s failure to provide for the child in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments. 

ii. the decedent had one or more children and devised or otherwise directed the disposition of substantially (not-insubstantially) all the estate to the other parent of the omitted child
iii.  the decedent provided for the child by transfer outside of the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedent or from the amount of the transfer or by other evidence. 

C. CPC § 21622: if, at the time of the execution of all of decedent’s testamentary instruments effective at the time of the decedent’s death, the decedent failed to provide for a living child solely because the decedent believed the child to be dead or was unaware of the birth of the child, the child shall receive a share in the estate equal to an intestate share.
TRUSTS: Fiduciary Administration (enforcing the fiduciary duties a trustee has) 
I. Duty of Loyalty (north star of fiduciary duties): trustee must act in the best interests of the beneficiaries.
a. No self-dealing (doing business with the trust, e.g., buying property form the trust). 
i. A beneficiary can force the trustee to disgorge (these are per se violations) 

b. Conflict of interest: doing business with family/friends. There is rebuttable presumption of a breach (the trustee must show that the transaction is fair). 

c. Impartiality: the trustee must treat all beneficiaries fairly (income beneficiary with the life estate and the remainderman with interest in the remaining principal). The ancient maxim is to live off income and not touch the principal, but this potentially presents a conflict. For example, proceeds of a sale of land is considered principal (capital gain) but some of the proceeds might be treated as income for the benefit of the income beneficiary. 
II. Duty of Prudence/Care: 
a. Must act from the prospective of the reasonable trustee.
b. Applies to all functions: 

i. Distribution, investment, custodial, and Administrative. 
III. Duty to make productive assets: 
a. Trustee must account for losses & has a duty to invest. She cannot waste assets and must keep track of inflation and taxes. These duties used to be nondelegable, but the modern approach is to allow the hiring of investment advisors. But there is still a duty to supervise and replace them. Courts also used to be restrictive on the type of allowed investments (no IPOS, bonds allowed) but the modern approach is to follow the prudent investor rule, which expanding the types of allowed investment. Diversification is a must, which allows for more risk tolerance than at common law. The focus has shifted to a modern portfolio theory, where the return of the overall investments is what matters.
IV. Duty to Account & Inform: the trustee must update beneficiaries on things like income and expenses. Accountings are a good idea for this reason. This duty is enforceable because a beneficiary can sue a trustee who doesn’t adhere to the duty and the statute of limitations starts when the adequate accounting is sent.  
V. Marsman
a. Wealthy heiress decedent marries Cappy later in life, and she paid for their lavish life. In her will, she initiates a trust to leave her property to Cappy (partial residual bequest). The trustee was the drafting attorney. The trust explicitly states to provide for Cappy’s reasonable comfort and maintenance and there is discretion to invade the principal based on Cappy’s circumstances.
b. For trust administration, the words “comfort and maintenance” have an ascertainable standard: they guide the trustee and incorporate the standard of living the beneficiary experience at the time of the settlor’s death (supporting of existing experience). Decedent stated that the trustee “shall” pay Cappy the income but stated that the trustee “shall have discretion” to invade the principal. 
c. Beneficiaries have mandatory or discretionary interests. Income is usually mandatory, and principal is usually discretionary (but can be both).

d. Cappy remarries and experiences a lower standard of living. He gets behind on payments and taxes and asks the trustee for money, who gave him a few hundred bucks after asking him the reasons why he wanted to invade the principal. Cappy never asked for principal again. Decedent’s daughter took over the mortgage for Cappy and the arrangement was that at Cappy’s death, the house would go to the daughter, not Cappy’s wife. Daughter’s husband boots the wife from the house when Cappy dies. 
e. The wife sues the trustee for breach of fiduciary duty alleging that Cappy lost the house as a result of the trustee’s failure to pay principal (and provide for Cappy’s comfort and maintenance).

f. She claimed that: 1) the trustee had a duty to inquire on Cappy’s circumstances for support and maintenance (this is a function of the settlor’s intent to give the trustee discretion to provide for maintenance); and 2) trustee’s discretion to give principal was not exercised reasonably and in good faith (the standard is objective (the reasonable trustee) and subjective (did the state of mind of the trustee show good faith) but the settlor can determine the standard that applies). Here there is also a conflict because the trustee represented the remainder beneficiary, the settlor’s daughter who got the house (and the reduction of the principal means the reduction of the trustee’s fees)
g. Here, it is easy to show a breach because the trustee never asked about Cappy’s circumstances.

h. The trustee had a lot of discretion under the will/trust (“sole and uncontrolled”). The settlor can either modify or specify the standard for a trustee’s discretion. Here, the trustee modified it by saying the trustee had “sole and uncontrolled” discretion. The default standard is “reasonably and in good faith” and the settlor can eliminate the duty to act reasonably but the trustee must always act in good faith (the bare minimum). Under public policy, the trust must have some enforceable duties (settlor cannot eliminate them completely).
i. However, here, the settlor also specified a standard: the trustee had to “consider source of support” for the beneficiary’s “comfort and maintenance”, which is to be judged from the perspective of the settlor. This limits the trustee’s discretion and led to the breach in this case (which likely arose because of the old maxim of never touching the principal). While the old common law rule was that the trustee could not ask about other income, the modern approach holds that a trustee ought to ask about this.

j. The will also had an exculpatory clause: no liability unless the trustee was willfully negligent. The general rule is that the courts will enforce these clauses unless there is reason to be suspicious. Here, the trustee also drafted this provision in the will, the court held that this was the product of overreach. When the trustee is the drafter, there is a presumption that the will was a product of overreach that the trustee can rebut. Otherwise, the presumption is that the clause is valid, and the beneficiary must rebut by showing overreach. It is a good drafting practice to have an acknowledgement provision or an extra signature in these types of cases (to show that the settlor/testator read it).

k. The court did not overturn the sale because the daughter was a bona fide purchaser. However, the court assessed damagers by looking at the principal that should have been paid over Cappy’s lifetime. 
TRUSTS: Alienation & Modification
I. Alienation of the Beneficial Interest
a. This doctrine comes into play when a creditor tries to go after a beneficiary’s interest in a trust. 
i. However, the general rule is that they cannot do so because technically the trustee owns those assets. 
ii. They can only touch a distribution made to a beneficiary to satisfy a judgment/debt once it is made.  

b. Interests, such as interests in trust, are usually salable (e.g., transferable or alienable) but in the context of trusts they must first be distributed. The typical trust has mandatory distributions for income and discretionary distributions for principal. 
i. A creditor cannot compel a trustee to make a discretionary distribution. In that regard, creditor has no more power than a beneficiary. 
ii. When there is a distribution, a creditor can initiate a Hamilton order: demand that the trustee pay the beneficiary’s distribution to the creditor. Otherwise, the trustee risks suit by the creditor. However, trustee can avoid suit/duties when it comes to discretionary distributions.   

c. The settlor can change the provisions in the trust to protect against creditors.
i. Spendthrift provisions: prohibition of certain transfers (creditor judgments, tort judgments, divorce settlements) which become non-alienable/transferable. Here, the creditor must wait until the distribution. 
1. However, public policy provides that there are 4 types of elevated creditors exempt from spendthrift provisions: 

1) spousal support, 
2) child support, 
3) the federal government, and 
4) providers of necessities; for these, a spendthrift provision will not be enforced). 
2. However, this provision is not enforced when the trust is self-settled (settlor is the beneficiary) nor are they forced for fraudulent transfers (trust is created for the purpose of avoiding a creditor).
ii. Support Trust

1. Type of discretionary trust allowing for a specific number/amount of distributions to provide for the support of a beneficiary (“only as much as necessary”). Usually a minimal baseline. These trusts are presumed to be spendthrift even if not stated. However, providers of necessities are not limited as ordinary creditors.

iii. Protective Trust

1. These trusts have automatic provisions for creditor protection, e.g., converting to a discretionary trust.
d. Kreuger
i. Rapist father goes to jail and the abused daughter gets a large tort judgment against him. Daughter sues to gain access to the father’s trust interest to satisfy the judgment. There is no general rule permitting the piercing of trust assets. Here, because of the discretionary/spendthrift nature of the trust, the trustee refuses to make a distribution and the creditor is unable to force one. The daughter argues for a tort victim exception for spendthrift provisions but the court declines to do so.

II. Modification
a.  Revocable trusts can be modified and/or terminated at will. But issues come along with irrevocable trusts. Because it is less intrusive, courts are more inclined to modify than to terminate a trust.
b. Stuchell
i. Issue: whether a trust can be modified so that a disabled beneficiary can keep receiving public assistance. The family essentially wanted a support/special needs trust whereby the trustee only had a duty to pay for supplemental needs that state services could not provide.

ii. The traditional rule for modification: 1) all beneficiaries consent (including guardians ad lietem for minors, who are usually hesitant because of economic benefits); 2) an unforeseen change in circumstances (such as a disability); and 3) that change resulted in a substantial impairment of the settlor’s intent. Here, the court followed the traditional rule and held that potential advantage to the beneficiaries was not enough to justify modification. The court valued the settlor’s clear intent to provide for his family members in the way that he saw fit.  
c. Ridell
i. Same issue as in Stutchell but the court allowed the modification, relying on the modern rule: allow the modification if all beneficiaries consent, there is an unforeseen change, and the modification is in furtherance of the trust’s purpose. Here, it was unexpected that the granddaughter would be unable to manage her own affairs, but the modification would better provide for her needs. The modern rule shifts the focus from the “settlor’s intent and its impairment” to the “furtherance of purpose” because a settlor is essentially irrelevant when a trust is irrevocable; only the beneficiaries matter. 
III. Termination
a. A trust normally terminates when either there is no more funding or the purpose for which the trust was created has been served. This only becomes a problem for irrevocable trusts. 
b. Brown 

i. A rich uncle sets up a trust for: 1) his grandnieces and nephews’ education; 2) life estate for his nephew’s life; and 3) a distribution of the principal to the nephew’s children once the nephew dies. Since the nephew was well of, he wanted to terminate his life interest so that it would go to his kids, who needed it more. Court rejected the termination holding that there was a material unfulfilled purpose as a “support” trust even though the trust was more for the nephew’s comfort. This reflects the common law rule. Modern courts usually have no problems terminating naked life estates. But a court is less likely to terminate if the trust was designed to protect the beneficiaries from themselves. 
ii. The traditional rule for termination is that all the beneficiaries (including contingent beneficiaries) and the trustee must consent. If the beneficiaries consent, they are estopped from suing the trustee. Further, a living settlor has no standing to stop the termination.

c. Trustees’ motivations: a trustee may prefer modification because that leaves more assets for fees. Thus, they may have an interest against early termination. However, a trustee may also argue that termination would go against the settlor’s intent (loyalty).

d. Termination problems
i. If all the beneficiaries and trustee consent to the early termination of an irrevocable trust, the trust will be terminated even if the settlor is alive. If the settlor is alive and the trustee does not consent, court is unlikely to terminate. 
ii. However, if the trustee does not consent but the settlor does, the trust will be terminated because the basis for the trustee’s objection (assuming it is for loyalty reasons) has been eliminated. 
iii. If all the beneficiaries’ consent, the trustee does not, and the settlor is dead, a court will not terminate, especially if the trustee argues that there is a material unfulfilled purpose of the trust. 

e. A court will not terminate an irrevocable trust if there is a material unfulfilled purpose of a trust. The following are per se material unfulfilled purposes: 
i. spendthrift provisions; support trusts, discretionary trusts; and specific age distributions (which are not satisfies until the beneficiary becomes that age). 
IV. Trustee Removal

a. The general rule is that it is difficult for a beneficiary to remove a trustee; must usually show a serious breach. However, the modern trend is that courts are a little more willing. Instead of suing for a serious breach, a better approach is proper drafting: have a provision that allows for removal (e.g., unanimous consent of the current income beneficiaries) and one that allows a method for selecting a new trustee.

V. Pour Over Wills

a. Simple type of distribution instrument whereby a provision in a will makes a bequest to a trustee to hold in terms of a trust. This usually occurs with a residuary bequest funding a new trust. While a residuary bequest could go into a testamentary trust (the terms of which are contained in the will) it could also go into an existing trust outside of the 4 corners of the will. 
b. At common law, courts were suspicious and treated these as testamentary trusts. Courts had an easier time if the trust was already mostly funded but were skeptical if the bulk of the funding came from the will bequest. Further problems arose when the trust was amended after the will was executed (and the testator died). 

c. Approach # 1: incorporation by reference. The will incorporates the trust, and the court will look at the trust to construe the will’s terms. However, the trust must already exist (and thus already have some funding). Republication by codicil can help if a trust is subsequently amended and the codicil is executed thereafter. 

d. Approach #2: act of independent significance. The trust is a non-testamentary act (is inter vivos) and can be subsequently amended or created after the will (does not have to exist at the time of execution). But it must be a valid trust and have funding when construing the will. Drafters often use a ceremony of having a client sign a $20 bill, which satisfies the funding requirement is an act of independent significance. A deed to real property can also satisfy the funding requirement. 
e. The modern approach under CPC § 6300 (similar to UTATA): a devise may be made by a will to the trustee of a trust established or to be established by the testator, if the trust is identified in the testator’s will and its terms are set forth in a written instrument (other than a will) executed before, concurrently with, or within 60 days after the execution of the testator’s will (regardless of the existence, size, or character of the trust property). The devise is not invalid because the trust is amendable or revocable, or both, or because the trust was amended after the execution of the will or after the death of the testator. The property so devised is not deemed to be held under a testamentary trust of the testator but becomes a part of the trust to which it is given and shall be administered and disposed of in accordance with the provisions of the instrument or will setting forth the terms of the trust, including amendments (regardless of whether made before or after the execution of the will)
i. Thus, as long as the writing is signed and within the time period, the devise will go into a trust even if the trust has no funding before the bequest (not yet a valid trust). Inter vivos treatment is guaranteed and the assets are only supervised by a probate court until they go into the trust. 

ii. However, if the instrument does not satisfy these requirements, you can still use the other approaches (incorporation by reference & act of independent significance)
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