Part I: Damages and Compensatory Justice
Compensatory Damages

· Single Judgement Rule
· You can only sue someone once so you often need to predict damages over a long period of time – past, present, and future damages must be measured all at once
· Some exceptions for toxic torts where something unknown comes up years later

· Reasons:

· High administrative costs & judicial resources – cost to system, lawyer fees

· Difficulty collecting money over time, especially when bankruptcy risks exists

· Malingering – understate how much they want to keep suing

· Indefiniteness - Peace to parties and prevention of continued feuding 

· Overview

· The total award must put the injured party into the position he or she was in before the accident occurred
· Making someone whole, this is the primary focus of Torts

· Deterrence is also a factor

· Morally right, someone should pay if they caused harm
· Economic Damages
· Past Economic Loss

· Lost Income

· Medical Expenses
· Other Incidental Damages

· Future Economic Loss

· Income and medical expenses

· How to determine? (Tax returns, P&L’s to project out, what’s average for industry, average medical costs

· Age/work life/dependents 

· Life Expectancy / Working years left, education 

· Economic variables (interest/inflation/taxes)

· Non-Economic Loss

· Pain and Suffering

· Effect of harm on emotional well being

· Lost Enjoyment of Life

· Loss of the ability to enjoy life’s activities while still living

· Consider: Severity of injuries, activities before, how they are affected now, length of time

· No hard and fast criteria

· Typically left up to jury to decide

· Rationale for Non-Economic Damages

· Recognition that emotional trauma is real as physical or economic harm

· Way to deter wrongdoer by forcing them to bear the cost of harm

· Way to assure distributional justice; if you think non-economic damages should not correlate to economic loss they may serve as a way to level the playing field between jury awards

· Promotes court access – incentives lawyers to get involved if fees economic damages would otherwise be small

· Judge & Jury

· Judge wont’ overturn what the jury says unless it “shocks the conscience”

· Jury is fact-finder, but courts have additional authority to alter awards under common law

· Seffert v. Los Angeles Transit Lines
· Facts:
· Seffert was caught in a bus door and dragged some distance. She suffered severe, disabling, and permanent injuries, will suffer pain the rest of her life. She claimed $53k in noneconomic losses and $134k in nonpecuniary damages for past & future pain and suffering, humiliation at being crippled, and anxiety that her leg will be amputated.
· Calculated non-economic loss on a per-diem, this is normally not done
· Holding: 
· A judge car only overturn if the amount “shocks the conscious” and indicates passion, prejudice, or corruption. While the award is high here, she suffered serious injuries that will affect her for the rest of her life and maybe even prevent her ability to work in the future or how effective she is at work.
· McDougald v. Garber
· Facts:
· McDougald had a procedure where she was deprived of oxygen and suffered brain damage leaving her in permanent coma. She was awarded economic damages and non-economic damages related to pain and suffering and a separate amount for loss of enjoyment of life 
· Holding:
· Person must have some level of awareness of their loss of enjoyment of life to be awarded damages for it, otherwise it doesn’t serve a compensatory purpose, it has no meaning to the injured person
Punitive Damages

· Must be intentional (historically, this is changing), willful, or wanton misconduct
· (1)“Unjustifiable failure to avoid known risk” (Mathias)

· (2) “Conscious disregard for safety of others” (Taylor)

· Others:
· Fraud, oppression, malice in fact, evil motive
· Reasons for Punitive Damages:

· Compensate for “dignitary harms” too difficult to place a dollar amount on

· Provide an economic incentive for an attorney to take cases on commission that otherwise wouldn’t be worth their time

· Provide a legal remedy for harms that, if left unremedied, would spiral out of control 

· If hotel was punished for bed bug / tick fraud they would continue to do it for profit 

· To ensure that an actor is punished for conduct that often goes undetected

· May have only caught them once, but the practice may have been going on even more

· Mathias v. Accor Economy Lodging
· Facts:
· Extermination service discovers bedbugs in some rooms, hotel only has them spray those room instead of whole hotel for small amount, manager notice refunds for “ticks”, manager recommends closing hotel, major problem with bedbugs is reported, plaintiffs room said “do not rent until treated”
· Holding:
· They covered it up by calling them ticks, manager told superior who did nothing, failed to warn guests (willful and wanton) also (fraud); and they rented rooms marked do not rent and it was an ongoing and repetitive problem (unjustifiable failure to avoid a known risk)
· Taylor v. Supreme Court
· Facts:
· Defendant had a long history of drunk driving incidents
· Holding:
· His behavior was willful and wanton and qualified for punitive damages
· Texting and Driving Exercise
· [image: image23.png]Number

Nature

Location

Only one similar robbery had occurred
in the Sam’s Club parking lot in six
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Other crimes at Sam’s Club involved
domestic disputes or after-hours
against delivery drivers.

Although proof that subdivision behind
sam’s Club was “heavily crime
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alarms at defendant's property
in the decade prior to the
instant fire and discussed
capacity of roof to spread fire.

Plaintiffs do not have to show
the foreseeability of the
“precise manner in which the
accident occurred or the precise
type of harm produced;” just
notice that similar harm could
occur.
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and discussions with fire
department how the building
failed to comply with code.




· Factors to determine if Punitive Damages violate Due Process?

· (1) reprehensibility of the defendant’s conduct

· Physical or economic?

· Targets vulnerable people?

· Repeated misconduct?

· *Conduct must have a “nexus” to specific harm suffered
· Reckless disregard for safety of others 

· (2) the ratio of compensatory to punitive damages

· (3) the presence of comparable sanctions

· State Farm v. Campbell
· Facts:
· Campbell caused a car accident that kills Ospital. State Farm refuses to settled within the $50k policy limit, jury returns a verdict of $185k leaving him on the hook for $135k. Campell sues State Farm for failing to compromise claim in good faith, fraud, IIED. Jury awarded him a $145M award. 
· Holding:
· Harm here was entirely economic, happened once (evidence of similar practice in other states where it was legal didn’t count, not enough of a nexus, not all the same type of issues), no disregard for health and safety of others. Typically a single digit ratio is appropriate, 145:1 isnt’ appropriate, didn’t align with similar criminal or civil cases
Part II: Intentional Torts

Intentional Torts
· Liability for volitional acts
· (1) intending or

· (2) substantially certain to invade the rights of another

· Note on Each:

· Whether forbidden conduct is construed as harmful or offensive is judged objectively – by a “reasonable person of ordinary sensibilities”
· Example: Deepwater Horizon

· BP Oil spill, they broke a lot of safety precautions. Is it intentional?

· Lead BP Engineer says “who cares, its’ done, end of story. We will probably be fine”

· Shows it wasn’t substantially certain 

· Maybe more reckless

· Garratt v. Dailey
· Facts:
· Child is accused of intentionally pulling a chair out from under adult, who suffers $11k in damages
· Holding:
· Had the plaintiff proved that little Brian moved the chair while she was attempting to sit down, that would be patently for the purpose or with the intent of causing bodily contact with the ground.  

· But little Brian could also be held liable even if he didn’t act purposefully, but rather, knew with “substantial certainty” fall would occur.
· Infancy Defense? Goal of torts is to make someone whole, doesn’t matter if a kid did it. Also, when a minor commits a tort of force, he is liable
· Picard v. Barry Pontiac-Buick
· Facts:
· After reporting troubled car to a television new show, plaintiff shows up at auto dealership with camera. Plaintiff claims she was attacked, defendant came at her asking “who said you can take a photo?” and pointing finger at her, touching camera she was holding
· Holding:
· The Court holds the defendant can be held liable for both the assault, after he charged at her in a threatening way, and a battery. Even though he only “touched” her camera, he still intended to make contact with something “intimately connected” to her body.  
· Assault

· (1) Intent to put individual in “reasonable fear” of 
· (2) “imminent” bodily harm
· Battery
· (1) Intentional offensive contact or non-consensual touch

· (2) To body or object intimately connected to body

· Wishnatsky v. Huey
· Facts:
· Defendant was having a private conversation in office when assistant tried to walk in, slammed the door on them. Plaintiff says “very sensitive to evil spirits”
· Holding:
· Court concludes that bodily contact was not “offensive” because contact must be measured objectively. That is, the act must violate a “reasonable sense of personal dignity”

· Bodily contact was momentary, indirect, incidental which differs from camera touching which was more intentional
· False Imprisonment
· (1) Act intending to wrongfully confine another within boundaries fixed by actor

· (2) Directly or Indirectly Results in Confinement
· Physical Force or Threats

· Duress

· Legal Authority

· Not Enough: Moral pressure, desire to clear ones name, consenting

· (3) Must be conscious of confinement or, at least, harmed by it if unconscious

· Notes:

· Confined if “no reasonable means of escape” (jumping through poop isn’t a viable escape)

· Boundaries need not to be physical – threats sufficient (so long as would threaten person of “ordinary sensitivity”

· Lopez v. Winchell’s Donut House
· Facts:
· After employee is accused of stealing from the register, she is questioned in the baking room.  The defendants close the door behind them and lock the latch.  Defendants sit next to her with yellow pad and evidence in briefcase.  They do not show her the contents of briefcase.  
· Holding:
· Court says that her employers never expressly threaten to fire her if she leaves, never prevented from leaving the room, in fact she did leave on her own, plaintiff remained in room to clear her reputation

· Summary judgement granted to defendants 
· Intentional Infliction of Emotional Distress
· (1) an intentional or reckless act that, by 
· (2) extreme and outrageous conduct, 
· (3) that causes 
· (4) severe emotional distress to another

· (2) = Offends generally accepted standards of decency or morality

· Hallmarks of outrageous conduct include:

· Makes you want to raise hand and say “that’s outrageous!”

· Conduct continuous or repetitive

· Whether defendant is in a unique position of control or authority

· To vulnerable populations

· Transportation Company / Innkeeper

· Although an objective standard, may consider whether defendant has reason to know of plaintiff’s vulnerability 

· Note: Because “reckless” is included it doesn’t have to be substantially certain, it can be highly likely 

· Womack v. Eldridge
· Facts:
· Photographer sued by plaintiff whose picture, after being wrongly introduced into grand jury proceedings involving child molestation allegations against another person, caused mental distress to plaintiff. Photographer got plaintiff to pose for picture under false pretenses

· Holding:
· They intended their conduct and knew or should have known that emotional distress would likely result

· NBC v. Williams Exercise
· See notes
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Holding in Taylor For Punitive Damages Against Punitive Damages

Aggravating circumstances warranted
punitive damages when defendant
was “aware of the dangerousness of
his driving while Intoxicated"; had
“previously caused a serious
automobile accident while driving
under the influence of alcohol”; had
been “arrested and convicted for
drunken driving on numerous prior
occasions”; and “that at the time of
the accident in question he was
facing an additional pending criminal
drunk driving charge.”

“There s a very commonly
understood risk which attends every
motor vehicle driver who is
intoxicated...The effect may be lethal
whether or not the driver had a prior
history of drunk driving incidents”

Texting while driving may not
involve malice, fraud or other
“evil” motives, but just like the
driver in Taylor, demonstrates
the same individual “conscious
and deliberate disregard” of
other drivers’ safety.

Like Taylor, policy concerns
support punitive damages.
Studies demonstrate that
texting while driving is
analogous to DUI.

Texting while driving may
demonstrate that someone drove
negligently, but it hardly rises to
the level of a “deliberate” disregard
for others’ safety demonstrated in
Taylor, particularly
defendant’s driving

Unlike Taylor, no law prohibits
texting while driving in Florida.
Imposing such fines is the job of
the legislature, not the courts.




Defenses
· Constitutional (Free Speech)
· First Amendment limits tort actions, like defamation or IIED, involving 
· public figures
· issues of public concern
· Must involve:
· (1) False Statements
· (2) Made with “actual malice”: knowledge the statement is false or a “reckless disregard for the truth”
· Note: Is it veering into conduct? Then it isn’t free speech.
· Hustler Magazine v. Falwell
· Facts:
· Hustler Magazine published a parody article about Jerry Falwell saying his first time was drunken with his mother
· Holding:
· The article in question was a parody and not believable, so it did not constitute a false statement of fact and was not made with actual malice
· Snyder v. Phelps
· Facts: 

· A church that felt soldiers dying in war was punishment for the US allowing gays in country and in military. Held a protest at a funeral for a fallen soldier, saying “Thank God for Dead Soldiers” “You’re going to hell”
· Holding:
· The statements involved issues of public concern, and hence, were protected by the First Amendment 
· Consent
· May consent to battery or other limitations on personal autonomy
· May be express or implied by custom or reasonable interpretation of consent 
· Limits exist when:
· Not informed (didn’t have complete information)
· Not voluntary (coerced) 
· Not available for malicious attacks that go beyond scope of consent
· Would otherwise violate public policy (statutory rape, consent to murder)
· Policy: civil justice system aims to allow adults to use their bodies as they please (within limits.)
· Rules for fighting
· Majority – mutual combat in anger, each is civilly liable to the other
· Minority – mutual combat in anger, the act is unlawful and neither will be liable
· In the absence of showing excessive force or malicious intent
· Hart v. Geisel
· Facts:
· In a prize fight, one fighter dies after receiving a blow to the head. The statute that existed at the time made prize fighting illegal.  
· Holding:
· Court adopted the minority rule. Even though neither was fighting in anger, the spirit of the rule still made sense

· Self Defense
· In general, people may use “reasonable force” in response to “reasonable belief” that another will intentionally cause them harm.   
· Both subjective and objective – you have to actually feel the belief and others must reasonably feel that way to in same situation
· Generally, no duty to retreat unless you can do so in “complete safety”
· Courvoisier v. Raymond
· Facts:
· Man lives in his jewelry store, group of men break in in middle of the night, chases them out with gun, crowd gathers, a police officer steps out of the crowd, reaches under his lapel, guy takes aim and fires, hitting the police officer. It was night
· Holding:
· He thought the police officer was one of the rioters pulling a gun, he believed he was being threatened, his fears were reasonable based on the situation, and he responded with a reasonable amount of force

· Even if he missed and hit someone else, rightful intent transfers as well
· Defense of Property
· Property owners are entitled to use reasonable force, including obvious and non-deadly barriers to prevent trespassers. 
· Ex: Barbed wire fence 

· Can't use lethal force - human safety over people
· While may use deadly force to repel similar threats to human safety, particularly, within home, generally no privilege to use deadly force to protect property.

· Katko v. Briney
· Facts:
· Defendant sets up a spring gun in abandoned farmhouse. No trespass sign but far from the house. Gun was hidden from view. After some thieves breaking in looking for old jars, one triggers the gun with severe damage to leg
· Holding:
· You can’t setup a trap that uses lethal force to defend your home, especially if it’s hidden and the property isn’t inhabited 
· Necessity
· Public Necessity

· For purpose of averting imminent public disaster

· Or shooting a rabid dog that is loose even if it belongs to someone, saves society at large

· Private Necessity

· Privilege to take steps to protect self or third parties

· But most compensate for damages.

· This distinguishes it from public necessity 

· Privilege extends to trespass to land, but not necessarily other kinds of harm to people.   

· There isn't a clean line between these public vs private, how many people should it affect before it becomes public? 

· Vincent v. Lake Erie
· Facts:
· Steamship is unloading cargo when a violent storm blows up, no tugs were available so it kept reinforcing its lines to the dock in an effort to protect the ship. It knocked against the dock creating $500 of damage
· Holding:
· It’s actions were justified based on necessity, but he is still required to pay for damage to dock

· Policy: For justification (self-defense) and necessity, in some cases, judicial remedies won’t practically resolve dispute and self-help is needed to avoid a greater injury.
Part III: Negligence

· Negligence
· A failure to exercise reasonable care (like being careless)
· A prima facie case for negligence requires four things:

· (1) Duty: An obligation to conform to a particular standard of care to another

· (2) Breach:  A failure to satisfy that standard of care.

· (3) Causation: That the breach be the factual and proximate (legally recognized) cause of harm.

· (4) Damages: The plaintiff is harmed.     
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Just as in Womack, NBC knew that broadcasting

allegations of child molestation and its nighttime raid on
plaintiff’s property was likely to cause severe emotional
distress. NBC producers pushed the local sheriff’s office
to immediately pursue the plaintiff in his home, despite
the absence of any urgent circumstances. The magistrate
who approved the nighttime warrant later admitted that he
would have never allowed the raid, and NBC arguably

violated journalistic ethics.

Not Protected by First Amendment. Because NBC’s
conduct fell outside boundaries of journalism, it is not
protected by cases like Falwell. First, the plaintiff is not a
public figure—he was out of public for years. Second,
NBC acted like a vigilante, not a news organization,
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on national television—including the plaintiff’s final
words before committing suicide. There is little social
value in exposing private citizens accused of criminal
charges on television before a trial. Such conduct only
prejudices the accused before he or she even has a chance
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go forward would chill important speech.



Breach

· Reasonable Person Standard
· The failure to exercise ordinary and reasonable care which persons of ordinary prudence would use in order to avoid injury.
· Qualified Exceptions:

· Common Carriers (transportation services) and Experts
· may be subject to a more stringent standard of care because of their relationship to the plaintiff and/or in light of their experience.  Rather than "reasonable person," they must act like an "average member of profession" in community.

· Children and Physically Disabled

· Children, physically disabled and, in rarer cases, mentally disabled may be subject to a more lenient standard in light of their age, wisdom experience, or capacity. 

· Adult Activities Exception.

· Exception for children exists when they engage in "adult activities." They must act with the ordinary prudence of a reasonable person, like everyone else.
· Random Factors That Could or Could not Establish breach

· Is injury foreseeable?

· Similar danger in the past?

· Gravely dangerous?

· Was risk needless?

· Is the injury preventable?

· Adams v. Bullock
· Facts:
· A kid was playing on a bridge with a wire and it accidentally hit the trolley wire that was below the bridge. The bridge had protective railing and the wire was 4.5 below top of railing 
· Holding:
· A person who has taken reasonable precautions against foreseeable dangers may not be held liable in negligence for injuries caused by extraordinary circumstances.
· Braun
· Facts:
· Some had wires installed on an empty lot, coating was only good for 3 years, wires were inspected for 15 years. During construction someone was electrocuted by them
· Holding:
· They were negligent, they knew the wires would need to be updated and never did, also this area was being built up rapidly so foreseeable construction would happen in the future
· Bethel v. New York City Transit Authority 
· Facts:
· Wheelchair accessible seat on the bus collapsed. Victim claims it was negligently inspected and repaired 11 days before incident. They had constructive notice and proper inspection would have caught and fixed issue.
· Holding:
· Common carriers should be held to the same reasonable standard as everyone else, not the utmost care
· As common carrier safety as gotten better, courts have been more inclined to apply reasonable person standard to common carriers. 
· Risk-Utility Analysis
· Assuming perfect information, forecasting, and no transaction costs, liability would exist only when the costs of taking additional precautions (B) are less than the probability of harm (P) and the magnitude of the harm (L).
· United States v. Carroll Towing
· Facts:
· While a boat was attempting a maneuver they messed up, causing boats to be set loose and another to sink. The responsible company didn’t have an employee on their barge during the day 
· Holding:
· Liability for negligence due to failure to take safety precautions exists if the burden of taking such precautions is less than the probability of injury multiplied by the gravity of any resulting injury, symbolized by B < PL = negligence liability.
· The burden of having an employee on the barge during daylight was less than the probability of an accident happening and the severity of damage if it did
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Exercise: Grey v Pinto – See Notes

· Limitations

· Information is not always perfect

· Hard to quantify how probable, costs

· Transaction costs of litigation 

· Burden, probability, and loss is not easily quantified

· How do you put or accurate get to numbers on things?

· May fail to account for other externalities, customs or moral considerations and norms

Role of Judge and Jury

· Judges decide law
· Ex: What does the statute say about red lights?
· Juries decide mixed-questions of law and fact (like breach), except in “exceptional cases”
· Ex: Was the light red? Was it day or night?
· The Restatement (Third) defines “exceptional cases” as:  
· (1) establish clear rules or lines for others to follow in similar cases

· (2) to promote personal responsibility when we believe the plaintiff may be in a better position to avoid getting hurt

· (3) to protect decisions better left to policymakers or experts--like the flourishing of our modern railway system--from the potential passion or prejudice of a jury swayed more by the terrible injury suffered by the plaintiff; 

· (4) to defer to other government agencies who are more capable to determine safety standards for a particular industry 

· Benefits of Judge-Made Rules

· Need for clear lines and consistency for others to follow in similar cases
· Institutional competence and administrative difficulties

· to protect decisions better left to policymakers or experts--like the flourishing of our modern railway system--from the potential passion or prejudice of a jury swayed more by the terrible injury suffered by the plaintiff

· Need to promote other valuable social conduct, personal responsibility when we believe the plaintiff may be in a better position to avoid getting hurt
· Maybe you want to discourage a certain behavior or put the responsibly on a certain party

· Deference to another branch of government

· to defer to other government agencies who are more capable to determine safety standards for a particular industry (for example, you could argue that perhaps the Department of Transportation or government corporations like AMTRAK may be more competent than a jury to decide how safe to make railroad crossing
· Benefits of Jury

· Need for discretion

· Especially when things are changing on the ground, changing society, tech advances
· Institutional Competence

· They are regular people who are in these situations, judges may not be as in touch with reality

· Access to Courts

· When you can’t get access to courts you lose out on democratic virtues

· Democratic Principles

· Body of people making decision vs one change

· Baltimore and Ohio RR v Goodman
· Facts:
· Goodman was killed when a truck he was driving was struck by a train. He slowed his truck down to 5-6 mph as he approached tracks, but did not hear it coming. Visibility on tracks was limited by buildings so he couldn’t seee 

· Holding:
· Normally the question of whether due care was exercised is one for the jury. However, if the required standard of conduct is clear, it may be articulated by the courts without being submitted to the jury. 
· Courts made a bright line rule that you are supposed to get out of your car and look
· Pokora v. Wabash Railway Co.
· Facts:
· Plaintiff approached the tracks but couldn’t see main line. He tried to look and listen but heard nothing. Did not get out of his truck to look. He was hit by an unseen train. 
· Holding:
· He doesn’t have to get out and look (it might not help, not usually done), this is a question for the jury to decide.
· More cars on the road so juries better position to assess, bright line rule can’t keep up with technology 

· Andrews v. United
· Facts:
· Passenger, after flight, was struck by briefcase from overhead bin. No one knows who opened it, or how it fell, but plaintiff claims at a minimum airline could have installed netting

· Holding:
· Question for the jury. They are passengers themselves and better able to judge, reasonable jury could rule either way

· See Harris v Scott Exercise

Custom

· Proof of common practice may be used as some evidence, but not conclusive evidence, to demonstrate that defendant complied, or failed to comply, with due care. 

· Consider three things with custom: 

· (1) Is it even an applicable custom? 
· Good evidence of custom? 
· (2) If it is a custom, was it adopted to protect against the harm alleged or for some other unrelated reason?

· (3) How persuasive is the custom for the jury?
· Trimarco v. Klein
· Facts:
· Plaintiff falls through the glass door that surrounds tub. Glass looked like tempered glass customarily used in apartments in 1970s, but apparently was a thin glass that was installed in 1953. Said that the glass failed to adhere to “custom and usage” of shatterproof glass
· Holding:
· When the custom is accepted at defining the standard of care, it can make someone liable, as long as it is reasonable.
· Benefits of this approach:
· Reflects the judgement and experience and conduct of many

· Crowd sourcing negligence
· Foreseeable
· Feasibility

· support for its relevancy and reliability comes too from the direct bearing it has on feasibility 

· Can't argue it's too expensive 

· Expert and Experience

· Industries knows more than regular individual (more expert)

· Custom can evolve and stay up-to-date with the times
· Encourage Internal Safe Norms
· Problems with using custom

· Custom can evolve, but slowly and may be out of date

· May have discriminate practices, may favor richer, whiter, over other groups

· Even though this is customary we still want jury to weigh whether this custom is good 
· Discourage Innovation
Statutes/Negligence Per Se
· will establish negligence when the purpose of the statute is designed to 
· (1) protect a particular class of people or interests OR

· (2) to guard from certain harms or hazards.
· Excuses:
· Childhood, physical disability or incapacity may excuse violation

· Reasonable care to comply with statute
· Headlight went out and you were on way to fix it
· Lack of knowledge or notice
· No one pays attention to j walking statuet and hasn’t been enforced in 30 years
· Compliance entails greater risk of harm 
· Ex: speeding to save appendix burst (harm for harm?)
· Compliance with the law (as a defense)
· Expertise, uniformity, cost and legitimacy may favor rule that allows limited defense to tort when complies with law

· Information, regulatory lapses, capture, and democratic principles of court access disfavor defense
· legislatures lack complete information, resources or independence from the very industries that they regulate. It is the fear that legislatures and regulators may not anticipate problems, may lack information, may fail to update old regulations or may succumb to corruption or undue political influence, that has led most courts to say that such regulations should provide a bare floor
· Compliance with custom or statute not just about basis for negligence, but about who decides.  
· Note: Doing something without a license is not typically auto negligence because license serve a variety of purposes, not just safety
· Martin v. Herzog
· Facts:
· Plaintiffs are in a horse buggy and didn’t have headlights on, car comes around the curve and passed over center line, he hits them and they get injured/killed. New headlight statute had recently been enacted.
· Holding:
· Plaintiff was negligent per se. Headlights statute was designed to protect public safety (visibility at night) so breaking it means he was negligent 
· Tedla v. Ellman
· Facts:
· Plaintiff violates traditional pedestrian-safety statute. They were supposed to be walking on the side against traffic but walked on the side with traffic. Side they should have been walking on was much busier. 
· Holding:
· Not negligent per se. There are two kinds of statues, public convenience, and safety. This was more about public convenience, so not negligent per se. And if it was about safety, they had a good excuse not to follow, if following would add more danger than you have a good excuse. 
Res Ipsa Loquitur
· Ordinarily, will not occur in the absence of negligence
· Boy, That’s Negligent! 
· Instrument in exclusive control of the defendant
· Harm not caused by plaintiff

· Entitled to inference or presumption that defendant was negligent. 
· Bryne v. Boadle
· Facts:
· Flour barrel fell out of a window on a persons head. There is a cart with same barrel outside of this shop. We know nothing about what they are doing to protect barrels, what are customs, etc. All we know is barrel fell out and hit someone 
· Holding:
· Court said the very fact that a bareel fell out and hit someone means there was negligence
· Ybarra v. Spangard
· Facts:
· Goes in for appendectomy and due to some blunt trauma starts to atrophy in shoulder and arm. He sues a lot of different people, doctors, nurses, anesthesiologist. He was unconscious when the harm occurred.  
· Holding:
· While there were a lot of different people, the group as a whole was in exclusive control, and something clearly went wrong. 

· If burden is on defendant, may incentivize them to speak up, otherwise wall of silence
· Policy:

· If burden is on defendant, may incentivize them to speak up, otherwise wall of silence

· The trend has been to relax this requirement (instrument in exclusive control) for situations in which defendant is in better position to gather information or a better position to avoid harm.  

· It’s usually reserved for cases when you don’t know what happens

· the kind of negligence “ordinarily” associated with a class of people, of which the defendant is a member.
Duty
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Duty – Big Picture Questions

· Big Picture Questions for Duty

· Is it misfeasance or non-feasance? 

· Is there a special relationship?

· If a novel issue, would policy consideration support or not support extending duty here?

· Foreseeable harm to plaintiff

· Closeness of defendant’s connection to plaintiff and moral blame

· Given burden of duty on defendant and community, who’s in the best position to avoid harm

· Availability of insurance and limitless liability

Duty – Affirmative Obligations
· Misfeasance
· occurs when a party, through a particular course of conduct, exposes another to an increased risk of harm. 

· Driving does this

· Nonfeasance
· by contrast, occurs when a party, passively observes harm to another, but fails to act in order to reduce that harm—even when burden of reducing harm is very, very slight. 
· You don’t have a responsibility to save a baby on train tracks even if it would take nothing for you to do it (unless it your kid)

· Knowledge of impending danger is not enough
· Rule:
· The general rule is that, absent some special exception or relationship, tort law punishes misfeasance, but not nonfeasance.
· Justifications for Misfeasance v. Nonfeasance

· Lack of bright line rules

· Altruism will accomplish same

· Multiple rescuers

· Risky self-sacrifice

· Would limit autonomy and liberty
· Reasons Why No Duty for Misfeasance

· Potential harm to rescuer

· Factual ambiguity

· Perverse incentives – rescuer sued if they mess up

· Problem of multiple rescuers

· Belief in personal autonomy 

· Note: Special relationships often eliminate these problems
· Exceptions 
· to Rule of Nonfeasance: “Special Relationships”

· Parents

· Common carriers or innkeepers
· We expect them to be in charge, not worried about multiple rescuers, expect them to know what to do and how to handle
· Property held open to the public

· A bar, club with pool

· Custody over helpless people
· No multiple rescuers

· May not be anyone else available to help
· Ex: babysitting

· Botched rescue attempts or reasonable reliance on a “voluntary undertaking”

· Once you do help someone you are committed
· You can stop as long as you exercise reasonable care
· Can’t make the situation worse, can usually leave in same situation you found them in, unless they are at risk of imminent bodily harm or death
· Harper v. Herman
· Facts:
· Man with lots of experience on lake took 4x guests out. One was invited by someone he invited, he didn’t invite. That individual suddenly dove in where the water was deceptively shallow, making him quadriplegic 
· Holding:
· This is nonfeasance and there is no special relationship.
· If Herman had charged for the boat ride he is benefiting so creates more of a duty

· If the guy had asked if it was safe to dive, if he said nothing > no duty, but if he says it is then he is creating the harm by giving false information, also like a voluntary undertaking

· Farwell v. Keaton

· Facts:
· Two guys are buddies, they go to run and errand together, drink, and chase after some girls. Some guys end up chasing them, one guy escapes but the other is severely beaten. Guy who escapes applies ice to head, drives him around for hours, but then he falls asleep, leaves him at his grandparents in the car overnight without telling anyone. He dies.
· Holding:
· There was a voluntary undertaking, he put ice on him, helped him into car, but then just left him. He left him in a worse position since he was alone where no one else could help so he had a duty. 
· He also had custody over a helpless person, though court doesn’t say this

· Knight v California Exercise
· See Notes
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· Duty Exist Due to Special Relationship between Defendant and Perpetrator

· Generally, no duty to prevent others from causing foreseeable harm to third parties, absent a special relationship
· Exceptions may include:

· Negligent representation that impacts physical safety of others

· Negligently providing false information

· That when “reasonably relied” upon, gives rise to physical harm to a third party

· Actor must reasonably expect third parties to be put in peril

· Negligence may consist of careless information gathering or communication OR negligent information gather or communication
· Parent/Child

· Owner of Property/User of Property

· Hiring a bouncer that is overly aggressive

· One who “takes charge” of a person one knows is likely to cause harm to another

· One who “takes charge” of person who knows is likely to cause physical harm to another

· Must exercise “reasonable care” to prevent harm, including warning to “identifiable third parties” in danger

· Randi W. v. Muroc Joint Unified School District
· Facts:
· 13 year old student was sexually assault by an employee of a school, they are suing the former schools he worked for because they gave him very positive reviews. Letters said he had “good character” “great rapport with children” to students, and said “I would hire him again”
· Holding:
· They seemed to tell the whole truth, but didn’t, so it’s a false representation. Spoke positive things about his character and interaction with children which are areas of concern. It was reasonably relied upon by the school in hiring decision and it gave rise to physical harm, and the refers should have reasonably expected other kids to be put in peril. 
· Tarasoff v. Regents of University of California

· Facts:
· Man was a patient at UC Berkley and said to his psychologist he was going to kill Tarasoff, his ex girlfriend. Therapist told police and tells supervisor, police detain him but then release him, supervisor says don’t do that anymore. Victim’s family says they had a duty to tell her, not just supervisor and police
· Holding:
· Yes there was a duty based on these factors:

· Take charge of perpetrator of harm?

· Therapy counts as taking charge

· Know or reasonably should hae know about danger? 

· Therapists have discretion to act as reasonable therapist would, but when they DO determine there is a threat, they are obligated to warn that individual

· Reasonable Identifiable Third Party? 

· It was a specific individual, not a general threat

· Explicit Policy Grounds for Duty (Rowland Factors)

· (1) the foreseeability of the harm to a particular plaintiff

· (2) the burden on defendants and the community of the duty imposed (or not imposed)

· Chilling letters of recommendation, but outweighed by others

· (+) certainty of harm to plaintiff

· (3) the severity of the potential harm to the plaintiff in the absence of a duty

· (4) the closeness of the connection between the defendant's conduct and the plaintiff

· (5) the moral blameworthiness of the conduct at issue, and even pragmatic concerns like

· It’s morally bad to fail to take steps to protect children

· (6) the prevalence of insurance.

Duty – Policy for Limited or Extending Duty
· Policy Limits on Duty

· Courts may articulate bright line rules applicable to general classes of cases

· Ordinarily, privity does not define whether or not there is duty

· May in rare cases imposes privity-based limit to account for “policy”, including burden on defendant to avoid harm and threat of unlimited liability
· Fear of company we need (like utility going under)

· Or costs being raised so high its not affordable 
· Strauss v. Belle Realty Co. 
· Facts:
· During a blackout, a 77 year old man fell while walking down the stairs of the basement of his apartment, which was a common area. He was a customer of Consolidated Edison, but his contract with them was for his own apartment, not the common areas which the landlord handled 
· Holding:
· Courts must fix an orbit of duty which limits liability to manageable levels, even where it may traditional qualify. 

· Because millions of people were affected by Consolidated Edison’s gross negligence, liability for injuries sustained should be limited to those with a contractual relationship

· Concern about unlimited liability 

· Social v. Commercial
· Social hosts liability is limited in most states

· Lack expertise, cohesion, money

· Commercial proprietors owe more of a duty

· May exercise greater supervision

· Comprise a discrete class of people

· Have more financial power
· Reynolds v. Hicks
· Facts:
· Defendants hosted a wedding reception where their minor nephew consumed alcohol, later drove, and was involved in an accident. Victims sued the wedding hosts
· Holding:
· Social hosts, unlike commercia hosts or vendors, are not liable to third parties injured as result of providing alcohol to an under-age person

· Social hosts not equipped to monitor, no financial resources, would affect most adults (mass liability)
· Negligent Entrustment
· One who knows or has reason to know property will be used in a way that creates an unreasonable risk of harm to another

· Applies to anyone who directly or indirectly supplies property for use of another: sellers, lessors, donors, lenders
· Vince v. Wilson
· Facts:
· Wilson provided funding so her grandnephew could purchase a vehicle. Ace Auto sold vehicle to said grandnephew. Wilson told seller that her grandnephew did not have a driver’s license and that he had failed his driver’s tests several times. Wilson also knew he abused drugs and alcohol. Passenger later driving with grandnephew was injured when he crashed and sued
· Holding:
· Under the theory of negligent entrustment, a party who entrusts an automobile to a driver the party knows to be incompetent may be held liable for injuries resulting from the driver’s incompetent operation of the vehicle.
· But also note that the judicial decision to impose a duty or no duty as a matter of law involves broader considerations (insurance, burdens on the community at large, crushing liability) and narrower considerations (trying to identify a broad, abstract class of people or harms (crime victims, traffic accidents, social guests) entitled to a duty of care by an abstract class of defendants (gun dealers, social hosts, power companies), and not whether the defendant failed to exercise reasonable care in one particular case.

[image: image21.png]Grey’s Arguments Ford’s Arguments

Cost of Additional Precautions. Assuming avery  The aggregate cost of recalling and

large, multi-million fleet of Pintos, the cost of reinstalling rubber bladders is $137
installing rubber bladders may only amount to a million, which is simply not worth it
pittance—literally, $10 per vehicle, not unlike the  light of the low probability this particular_
small daily wages required for the bargee in will occur.

Carroll Towing. Moreover, installing rubber

bladders does not impose costs on the Pinto’s

design or performance and can be easily passed

on to the consumer.

Probability of Harm. Ford likely underestimates Unlike Carroll Towing, the probability of
the probability of these collisions. Moreover, the this kind of event—a rear-impact collision
probability of a rear-end collision is always high, at with a van carrying a rigid plank for a
least as high as a boat colliding on the Hudson bumper—is low (about 210 vehicles out
River in WWII in Carroll Towing. of a multi-million dollar fleet).

Gravity of Harm. Ford can’t apply the same cost-
benefit analysis from Carroll Towing, a property

There is no such thing as a perfectly safe
vehicle, but there has to be some limit on

damage case, to a personal injury suit to value
human life and injury. Even so, $2 million for a
human life and $670,000 per personal injury,

based on past settlement amounts, is too low.

the safety precautions adopted by Ford.
Placing a numerical value on human life to
do so, while unseemly, is necessary to
ensure safe, but affordable cars.




Duty – Landowners & Occupiers

· Property Based Duties
· Property Owners Owe a Duty to…

· Protect invitees (business guests) from (a) known or reasonable knowable hazards on the property, (b) even if hazard is obvious to victim.    

· Protect licensees (social guests ) from only (a) known and (b) non-obvious (to the victim) hazards on the property.

· Only protect trespassers from (a) known, (b) concealed hazards (c) willfully or wantonly left on the property. 

· Protect (a) likely child trespassers from (b) crippling or lethal hazards that (c) children won’t recognize, where (d) burden of eliminating danger is slight.
· Attractive Nuisance Doctrine = Child being lured by smell of waffles 
· Protect known or reasonably knowable (a) invitees and licensees from (b) unreasonably dangerous activities on the property, like fire hazards (c) not simply property defects.

· Status of Entrant:
· Invitee

· Business guests (some benefit)
· Protect from 
· (a) known or reasonable knowable hazards on the property (b) even if hazard is obvious to victim.
· Also, open to the public may qualify     

· Licensee

· Social guests (no benefit, just allowed/invited)
· Protect from:

· only (a) known and (b) non-obvious (to the victim) hazards on the property.

· Trespasser

· No permission

· Protect from:

· only (a) known, (b) concealed hazards (c) willfully or wantonly left on the property.
· Ex: No concealed traps 

· Child Trespassers

· Children without permission

· Protect (a) likely child trespassers from (b) crippling or lethal hazards that (c) children won’t recognize, where (d) burden of eliminating danger is slight.

· Carter v. Kinney
· Facts:
· Host is having a bible study group over to house. Shovels the night before, but the next day it gets cold and ices over. He doesn’t know. Someone arrives early and slips and gets hurt. The bible study was only open to people at church and there wasn’t any $$ involved. 
· Holding:
· Guy who got hurt was a licensee, he was just there for a social reason with no benefit to the host. He only had an obligation to protect from known and non-obvious harzards, but he didn’t know about the ice so no duty. 
· Modern Approach

· Owners owe duty to exercise reasonable care in the “maintenance of premises” for the “protection of lawful entrants” (and, in some jurisdictions, even unlawful entrants). 

· Factors may include

· Foreseeability of the harm; 

· Purpose for entering building, 

· The time, manner and circumstances for the entry, 

· Use of the property, 

· Reasonableness of inspection or warning, 

· Opportunity to repair or give warning, 

· Burden on landowner.  

· Modern movement can be explained by classic considerations of compensation, deterrence and corrective justice

· Benefits of Modern:

· Tailor the different factors and weigh them differently to hopefully get a better result in situations that aren’t as clean

· Don’t always choose whether you are invitee or licensee, sometimes you are both
· Incentives large property owners maintain safe conditions

· Downsides:

· More jury decisions so inconsistent results with less guidance

· Heins v. Webster County
· Facts:
· Guy is visiting hospital and on his way out slipped and fell on accumulated snowfall. He was visiting his daughter (he also says he was there about santa job), so he is qualified as a licensee so no duty was owed
· Holding:
· Had he been there buying a coffee he would have been covered, so these traditional method of classifications creates problems as the hospital should be upholding a certain standard of care anyway, therefore the new standard should be reasonable

· Property and Activities

· Owners and occupiers also owe a duty to protect known or reasonably knowable invitees and licensees from activities on the property, not simply property defects.

· Must reasonably expect visitor not to discover danger. 

· Visitor does not know (or reasonably know of) danger.  

· A landlord has a duty to those lawfully on the property to exercise reasonable care to maintain his property in safe condition, including the risk of foreseeable fire hazards and crime.  

· Courts may require evidence that landlord had notice of fire hazards or prior criminal acts on property to establish that hazard was reasonably foreseeable.
· Was it reasonable forseeable?

· Totality of the circumstances approach

· taking into account the “number, nature, and location,” of similar prior incidents. 

· Policy:
· Impose a duty on the landlord because they are in the best position to do something (ex: allowing police on property, adding security measures)
· Posecai v. Wal Mart Stores Inc.
· Facts:
· Woman had a bunch of valuable jewelry on her and coming out of store someone hiding under her car mugged her. They had a security guard inside, but not in parking lot. Says they were negligent. There were 3 other incidents on premises over 6 years 

· Holding:
· Number, nature, location
· 3 over 6 years isn’t that much, and 2 of the 3 crimes were different types (one domestic dispute, one person fell asleep, one was legit) so not enough for this to be foreseeable to warrant a duty
· Todorovich
· Facts:
· Plaintiff were on vacation and they changed locks (in response to a mugging that happened in area where buildings keys were taken) but plaintiffs did not have the new key and when they were trying to get in got mugged 

· Holding:
· NO DUTY: Number (no relevant history in building, good record overall); Nature (ambient crime on street not sufficient, need to show infiltrated building); location (previous crime was in area, not in building)
· Washington
· Facts:
· Holding:
· Number (fire dept. responded to 375 fire alarms over 10 years and discussed capacity of roof to spread fire); Nature (not needed to show foreseeability of precise manner of which is start, just that fire was forseeable); Location (roof makes fire more risky)

· Sept 11 Litigation Exercise – See Notes
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Accordingly, the Defendant's last set of arguments were the policy bases for limiting the traditional duty of care, as in Strauss. Among other things, the defendant could argue, like in Strauss, that a duty would lead to (a) a proliferation of claims, (b) insurer like liability, (c) new channels of legal liability for future property owners, or (d) impose a duty for the Defendant to prevent risks that it is in no position to avoid (unreasonable risk allocation).
*SEE REBUTTAL TO THIS IN CLASS 18 REVIEW
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Duty – Governmental Entities
· Does the government owe a duty?
· 3 Independent Ways (+ Misfeasance):
· Government Function vs. Private

· Is the decision at issue traditionally a government function or does it arise out of private conduct—like maintenance of property or contract?

· Public: Police, Firefighters, Emergency Services

· Private: Not cleaning floor at courthouse and someone slips, Immigration taking care of kids (though can be argued both ways), property owner, hospital, mass transit
· Discretionary vs. Ministerial

· Is the decision discretionary—does it reflect a balance of competing policy concerns—or is it ministerial duty owed to a particular person?

· Discretionary decisions involved “reasoned judgment.”  Discretionary acts generally do not give rise to liability.  

· Ministerial acts are those that require adherence to a specific rule designed to protect plaintiff.  When ignored, they give rise to liability, if the rule is meant to protect a particular plaintiff. 
· Specific Obligation or Promise?

· Is the duty owed to the public at large, or has the government taken on specific obligation with respect to an individual? 
· Did they make a promise to a specific individual? 

· Examples: Direct assurances by 9-11 operators, court ordered protection or informants may be owed specific obligation because of government undertaking.  

· Factors Giving Rise to Duty:

· (1) assumption
· Did the government assume a duty, through promises or actions?

· (2) knowledge
· Did the gov know that it’s inaction would lead to harm?

· (3) contact
· Was there direct contact between government individual and the individual?

· (4) reliance.  

· Did the plaintiff rely upon the action of the government to his or her detriment? 
· Riss v. City of New York (Public v. Private)
· Facts:
· Woman’s former boyfriend terrorized her for 6 months, says if I can’t have you no one can. Woman repeated sought police protection, but they refused. The guy hired a thug to throw lye in her face, leaving her permanently disfigured and partially blind. 
· Holding:
· Police protection is traditional governmental. If we force police to pay every time they don’t’ respond to a call it could cripple them. It’s not up to the institutional competence of the courts to tell police how to allocate resources. 
· Dissent:
· Liability is limited to foreseeability and reasonableness, it doesn’t mean everyone gets to sue. Judicial interference argument ignores the fact that judges routinely play in lawsuits permitted against government entities

· Cuffy (Special Promise?)
· Facts:
· Cuffy family routinely seeks police protection from neighbors. After Ms. Cuffy is attacked, Mr. Cuffy receives assurances that something would be done, “first thing in the morning. Cuffy’s stayed in the house, but did not follow up. Later that evening, when their son came over he was attacked and the other Cuffy’s were trying to help, all received serious injuries. 
· Holding:
· There was a promise and the government would have known their inaction would lead to harm, but the son didn’t have contact with the police and it was well past morning, so it wasn’t reasonable for them to rely on it for that long. NO DUTY.
· Policy: Reason for the test being hard to meet is to avoid a chilling effect on police discretion and decision making
· Lauer v. City of New York (Ministerial v. Discretionary)
· Case Name
· Facts:
· 3 year old dies, medical examiner wrongly concludes the death was a homicide due to blunt trauma, causing police to investigate father. Examiner shortly learns that it was due to an aneurism, not trauma, but fails to correct report in violation of city regulations. Police investigate father for 17 months until expose reveals autopsy finding.
· Holding:
· His mistake was discretionary, can’t be sued for that. But his obligation to report the correction would be something you could be sued over because it’s a regulation, BUT the rule isn’t meant to protect the father, it’s for the DA
· Policy:

· Modern Rationale

· Separation of powers
· Judicial shouldn’t tell other branches how to allocate resources
· Institutional competence of courts
· Are judges in the best position to know?
· Protects the public fiscals
· Could open up a ton of lawsuits that increase taxes for society
· Chilling effect on public officers 
· Firefighters hesitating before storming building

· Big Picture: developed to create more predictable boundaries and guidelines so courts can manageably review the conduct of another branch of government that could have consequences for the public fisc.
· Immigration Exercise (See notes)
Duty – Pure Emotional Harm
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· Ask
· Is there a duty to begin with?
· Is this type of harm compensated in this situation? 
· Zone of Danger / “Near Misses”
· Requirements:
· Negligent Act
· Immediate Fear of Personal Injury
· Causes Fright
· Resulted in Substantial Bodily Injury or Sickness
· No longer just physical contact, although a couple states require this
· Falzone v. Busch
· Facts:
· They were on the side of the road, husband is hit by a negligent driver, she is almost hit but isn’t hit. She got such a fright that she became ill
· Holding:
· There was negligent driving, she was in immediate fearing for her own safety, she was very scared, and became ill after, meeting all the requirements
· Policy: Changes in medical science have allowed us to understand emotional trauma better (vets coming back from WWII)

· limit liability to those in the zone of danger (fear of mass liability)

· Physical symptoms of emotional distress (avoid fake claims)
· Metro North Commuter Railroad v. Buckley
· Facts:
· Buckley works in tunnels outside of Grand Central Station. Learns he has been exposed to asbestos and the risks after attending a seminar, as a result of exposure 1-5% increase in cancer risk. Otherwise, no serious physical symptoms associated with exposure, but suffers emotional distress from the fear of developing cancer
· Holding:
· A plaintiff may not recover for negligently inflicted emotional distress for exposure to a carcinogen unless he manifests symptoms of a disease. 
· Policy:
· It’s too ephemeral to pinpoint, might happen might not, no immediate threat
· Don’t want to dilute the pool of resources for those who actually get sick
· If disease is symptom free, must be more likely than not to develop it
· Gammon v. Oseopathic Hospital of Maine, Inc.
· Facts:
· Man had a leg accidentally mailed to him with his father’s belongings. Thought it was his father’s leg. No physical manifestation of his emotional distress, but he said he he was suffering from mental issues from some time
· Holding:
· Because it was reasonably forseeable the mental distress would result to an “ordinary sensitive person” there was a duty

· Most states require more than this

· NIED for Relatives

· (1) Family Relative / Intimate Dependant

· Intimate familial relationship

· (2) Contemporaneous witness

· See it, hear it, feel it, etc.

· Greater chance of trauma actually witnessing something as opposed to hearing about it later

· (3) Physically close to the event

· Can’t be far away and hear it

· (4) Death or substantial physical injury

· Portee v. Jaffee
· Facts:
· A mother watches helplessly as her son is crushed to death by an elevator. She was never exposed to danger, but after the death she became severly depressed and self-destructive
· Holding:
· Yes, she met the requirements for family members. This type of claim should be recognized as knowing your family members are ok is essentially to emotional tranquility
· Johnson v. Jamaica Hospital
· Facts:
· Parents have to leave their child at a hospital for a week after birth, they got to see it and realize it’s gone. It had been abducted and they didn’t find it for 4.5 months. Parents sue for their emotional distress. 
· Holding:
· Harm here was too indirect. There was no duty owed to parents, just the baby. Parents are like bystanders, they are indirectly harmed, different from direct harm.
· Examples of Direct Harm:

· Hospital wrongly tells daughter her mother died

· Hospital wrongly misplaces woman’s dead body

· Additional Circumstances Warranting Pure Emotional Loss

· Mishandling of Dead Bodies
· Wrongful Death Notice

· Loss of Consortium

· Misdiagnosis

· Takeaway:
· Generally, courts will not allow for pure negligent emotional distress, absent physical contact or damage

· They have made specific exceptions and in rare cases fashion new duty of care, but only when accounting for traditional policy concerns
· Recurring Policy Concerns for Non-Physical Injury Cases

· Proof
· False positive cases

· How do you know fear of cancer is having that big of an affect?

· How do you verify injury?

· Avoiding trivial claims

· Save money for those with real injuries
· Fair Compensation

· Controllable Liability  

· Directness of Relationship 

· Foreseeability/Best Position to Avoid Harm
Duty – Pure Economic Loss
· Possible Rules to Determine Liability for Economic Loss
· Foreseeability

· any person whom the accountant could reasonably have foreseen would obtain and rely on the accountant’s opinion

· Near-Privity

· limits exposure to those with whom the accountant Is in privity or in a relationship “sufficiently approaching privity”

· Restatement
· Different Way: know the class, know the type of transaction, and you are negligent
· The rule under the Restatement limits the informer’s liability to
· (1) a group of person she intends to benefit or
· (2) a group he knows will benefit from, or be influenced by, the information. 
· With respect to (2), it is enough that the informer intends to influence a particular person or distinct class of persons. The informer is not liable to an unlimited and undefined group of people who may rely on the information in the future 

· (a) the defendant knows or should know of the falsity of the information
· (b) knows or should know the 
· (1) purpose of the transaction and (
· 2) the person or class of persons the information will be distributed to, and 
· (c) knows or should know that it is the kind of information that they will rely upon.
· Limiting an accountant’s liability to third parties to situations in which the accountant has actual knowledge of the limited group of third parties that will rely on the provided information and actual knowledge of the particular financial transaction the information is intended to influence. 
· Or should have known, can’t bury head in sand 
· Do not have to know specific identity 
· Nycal Corp. v. KPMG
· Facts:
· Company hired an auditor to audit its financial statements. That report was used in company’s annual report, which later became public. Nycal purchased a large numbers of shares, in reliance on the audit report. Auditor did not know about the transaction until a few days before. Company later went bankrupt, making the investment worthless. Claimed auditor report negligently misrepresented Company’s financial condition. 
· Holding:
· Audit company did not know and shouldn’t have known the audit report would be relied on by Nycal, or a group of which nycal is a member, it was not intended to influence transactions. NOT DUTY
· What policies provided the basis for the Court’s decision? 

· Among other things, the Court reasoned that the auditor lacked control over the dissemination of the information. A “thoughtless blunder,” quoting Ultramares, could lead to liability for an indeterminate class for indeterminate time.  
· Hypo:

· Says it will be used to get loan for Bank A, but then gets loan from Bank B. (No liability, didn’t know it would be used by Bank B)

· Says it would be used to get a loan from a bank, client had Bank X in mind but went with Bank Y. (Yes, knew it was going to be used by some bank)

· Says it will be used for loan from Bank Z, but gets an investment instead. (no liability, didn’t know it would be used for that purpose)
· SoCal Gas v. Superior Ct. 
· Facts:
· Gas leak in southern california causes people in 5 mile radius to be evacuated. Some people suffered physical harm. Greatly affected business in the area. They sue company
· Holding:
· NO DUTY, traditionally no recovery for PURE economic loss when defendant creates a dangerous situation, some exceptions apply, but not here
· Hard to trace a geographic and temporal boundary – where do you draw the line in terms of distance and for how long do you compensate? 

· Some situations where you can recover:

· Contractor remodeling restaurant and not finishing on time, loss of business (special relationship)
· Not notarizing a will properly, affects the beneficiaries (more limited class)
· Some statutes for things like mass disasters like oil spills
· Note: Physical injury has a set, clearly defined limit. Emotional and Economic can spread beyond and lead to unlimited liability – less boundaries 

· BP Oil Exercise
· See Notes
· Big Policy Considerations:
· (1) foreseeability of harm, 
· (2) the connection between the plaintiff and the defendant
· (3) the fear of excessive liability
· (4) attempt to draw clear lines when identifying new theories of liability
· (5) who is in the best position to avoid the harm.
Causation
Factual Causation / “Cause-in-fact”
· “But For” Causation
· An event was necessary to produce another event, no matter how remote

· Better for one cause

· Problem: sometimes something is sufficient to cause another event but not necessary

· Example: Lightening strike and arson burn a property down

· Substantial Factor

· Under this test the defendant’s conduct is the “cause” if it could at least have been “material element” in bringing about the complained of event on its own

· Ex: shaking of the 7up was a substantial factor, even if it was also dropped

· Used when there are multiple sufficient causes

· What is material?

· It’s a quintessential jury determination, so long as it is predicated on “reliable” and “relevant” evidence 

· How do we show negligence when no one witnesses the true cause?

· Scientific Evidence

· General Causation

· Is the agent capable of causing harm generally?

· Specific Causation

· Did the agent cause plaintiff’s harm?

· Was the plaintiff exposed to it?

· Was there an alternative explanation?
· Scientific Guidelines (For Invisible “Fires”)
· Is there a temporal relationship?

· Seeing increase in lung cancer over 20 years after smoking mass produced

· What is the strength of the association between exposure and disease?

· Strong association between using the thing and getting sick the better
· 10x or 20x increase in lung cancer after rise in smoking
· Is there a relationship between the dose given and the response?

· Does higher use increase chance?
· More you smoke means more likely to get cancer?
· Replicated Results?

· Can we show the same results over

· Is the association consistent with existing knowledge?
· Increased risk of cancer from smoking makes sense based on bodily understanding
· Have alternative explanations been considered?
· Could family history have caused lung cancer?
· What is the effect of stopping exposure to product? 
· 5 years after smoking stopped, your chances of cancer go down a lot

· Note:
· Factors, do not need to answer yes to all of these, but if yes to many that can lead a jury to determine causation

· This list is usually for general causation but can be used for specific

· Stubbs v. City of Rochester
· Facts:
· The City (Defendant) maintained separate water systems for drinking and fore firefighting. The two systems intermingled near Brown Street Bridge, and the drinking water system became contaminated with sewage. Stubbs (plaintiff) worked at a factory a block away and drank water daily. He only drank city water. He became ill with typhoid fever, brought a suit against city for negligence. Typhoid has many causes included drinking contaminated water, interaction with infected person, other causes. Stubbs presented nearly 60 witnesses from area who got typhoid after water, and generally there was an increase in the city. 
· Holding: 
· Duty: Misfeasance
· Breach: Reps Ipsa Locutor, Negligence Per Se
· General Causation Evidence
· Water contained excess solids, chlorine, salt, and other bacteria
· Specific Causation Evidence
· Short time between exposure and onset (3 weeks)
· Physical evidence – water he drank was discolored and smelly
· Examined by doctor
· Doesn’t need to eliminate alternative causes, just establish with reasonable certainty that his injury was directly cause by defendant’s act. There was enough evidence of causation for the jury to decide
· Zuchowicz v. United States
· Facts:
· PZuchowicz (plaintiff) filled a prescription for the drug Danocrine at pharmacy. The prescription mistakenly directed her to take 1600 milligrams of Danocrine per day. This was twice the maximum recommended daily dosage. After developing primary pulmonary hypertension (PPH) and other health problems, Mrs. Zuchowicz filed suit against her physicians and pharmacists, for negligence. Dr. Matthay, testified he was confident to a reasonable medical certainty that the Danocrine, and specifically the overdose of Danocrine given to Mrs. Zuchowicz, caused her PPH. Dr. Matthay did not rule out all other possible causes of PPH, but given Mrs. Zuchowicz’s relatively healthy prior medical history, he testified it was extremely likely that her PPH was drug-induced. 
· Holding: 
· Where negligence exists it's enough to support negligent behavior caused the harm, where such a strong causal link exists, it is up to the negligent party to bring evidence denying a but for cause
· Policy:
· Wouldn’t be fair to make plaintiff rule out every alternative
· Stubbs could have gotten sick by transmission or normal case, Zuchowicz could have had a bad reaction to normal dose
· But because there was negligence, chances are higher it was the cause
· Sometimes science moves slower than lawsuits require, better to over-compensate and over-deter 
· Vioxx Litigation
· See handout and notes
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· When does Breach “Cause” Damages?
· “But for” Causation

· Substantial Factor Test

· Getting past the second fire

· General causation

· Specific causation

· Reliable and relevant expert testimony under Daubert
· Need to think about ways science can rule out alternative explanations of the danger

· Policy Considerations:

· Stubbs
· not reasonable to have plaintiff track down every person he met on train to see if they had typhoid, court was willing to say evidence was enough
· Zuchowicz
· because the overdose violated FDA reguations, court was ok saying defendant caused it, even though it could have been a weird reaction to any dose

· Reflects difference between legal proof of cause and scientific proof of cause

· Science can take time to figure it out exactly, legal issues need to be resolved now so must have different standards

Multiple Defendants
· Overriding Policy Concern
· Injustice of barring innocent plaintiffs' recovery solely because of defendants’ insolvency or plaintiffs’ inability to identify which of a number of wrongdoing defendants caused their injuries.

· We are bending the rules that make defendants pay more or pay when they may otherwise not have to due to this overriding concern

· Joint and Several Liability

· Definition: 

· When two or more actors act in (a) in concert or (b) concurrently to (c) produce a single injury, they may be held jointly and severally liable.  This means that plaintiff might sue multiple negligent defendants, together or separately, for the full amount of damages.
· Rule of loss allocation, not a proof problem
· Policy bases:  

· Difficulties of proof, insolvency of defendants, fairness in compensation.

· Insolvency problem between innocent plaintiff and culpable defendants so try and make it easier for plaintiff to be made whole

· Example:
· One person negligently bumps you, and you slip and fall on negligently left M&M’s on the ground by another person. You can sue either or both for all of it
· Injury must be the same. Can’t sue first person if they bumped you earlier and caused bruises
· Modern Reforms:
· Some state say must be at least 50% at fault
· Some apply only to economic damages
· Some have abandoned completely  - respective levels of fault only
· Alternative Liability

· Definition: 

· Under the doctrine of alternative liability, two defendants (a) acting negligently, (b) who produce a single indistinguishable harm, (c) may be held liable for the resulting injury, even if (d) only one defendant could be theoretically responsible for the harm.
· Can sue one for whole amount – if joint and several liability state

· Or both for 50% each – if state that abandoned J&S liability and only liable for your percentage

· Involves a proof problem, shifts burden of proof
· Policy:

· Shift burden of proof to defendants who are usually in a better position to know who is at fault or prevent it from happening

· Note: Usually used for 2 people (sometimes 3) because the odds that one person negligence caused the harm are higher
· When you have a bigger group the odds that it was a particular D goes down

· Example:

· Two students throwing the same amount of M&M’s at a target from different places, someone slips and falls, each has a 50-50 chance of causing the harm negligently, but neither is “more likely than not” to have caused the harm

· When to use?

· Proof problems

· Unfairness of imposing burden of loss on plaintiff

· Deterrence

· Limited number of wrongdoers
· Summers v. Tice
· Facts:
· Two hunters negligently shoot one man. Both use the same gauge shotgun and the same size shot, so it is impossible to tell who shot Summers in the eye. 
· Holding: 
· Both are liable for the full extent of the injury, and it shifts the burden to them to work out the fair apportionment of damages. Just because plaintiff can’t determine who doesn’t mean he shouldn’t be compensated. 
· Market Share Liability
· Definition: 
· Under a theory of market share liability, plaintiffs who consume a good may recover multiple defendants jointly or severally even when they cannot identify the defendant that caused harm when defendants 
· (a) participate in the same market
· (b) produce a nondescript (also known as “fungible”) product
· (c) in proportion to their share of the marketplace.
· Policy:
· Widely produced generic or “fungible” product
· Problems of proof
· Defendant in superior position to reduce risk
· Deterrence 
· Hymowitz v. Eli Lily
· Facts:
· Between 1941 and 1971, the FDA approved the use of diethylstilbestrol (DES) for women during pregnancy to prevent miscarriages.  Only 12 manufacturers made DES before 1951, after that time, however, the FDA stopped requiring new drug applications for DES and by 1971 over 300 different manufacturers made it. New statute allowed women to recover claims years later after discovery of issue. In these new claims, it was almost impossible for many women to know who of the 300 manufacturers were responsible for the specific drug that was administered to them.
· Holding: 
· NY (one of only states to do it this way)
· adopted a market share theory of liability. Defendants are severally liable for producing generic products in marketplace when: plaintiffs mothers ingested DES during pregnancy, defendant marketed DES for pregnancy use, according to their percentage of the national market, even if the defendant can prove did not produce the drug that caused plaintiff’s injury

· All manufacturers did something wrong, the fact that you didn’t hurt that one person is just chance, you can still be liable
· Dissent/Many Other States
· Permit burden shifting to allow the defendants to show they did not produce the actual drug used by plaintiff
· Hold the defendants jointly and severally liable
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· National Handgun Litigation
· The Question Presented: “Should gun show dealers be subject to market share liability for illegal gun sales?”
· In so doing consider whether:

·  (a) guns are fungible like drugs,
· (b) guns present same problems of proof as products in other cases, and 
· (c) rule would improve dealers incentives to reduce risk of illegal gun sales.  
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· Market Share Liability Policy Concerns

· Compensation/Corrective Justice: Unfair to bar innocent plaintiffs' recovery solely because of their inability to identify which of many different producers caused injury.

· Deterrence/Welfare Maximization: Defendants' superior ability both to absorb and to minimize the costs associated with their activities.

· Exceptions Premised on Policy Considerations

· Alternative liability and Market Share liability are exceptions to the general rule that in common-law negligence actions, a plaintiff must ordinarily prove that the defendant's conduct was a cause-in-fact of the injury.

· Rule based upon injustice of barring innocent plaintiffs' recovery solely because of defendants’ insolvency or plaintiffs’ inability to identify which of a number of wrongdoing defendants caused their injuries.

· Summary:
· Joint and Several Liability

· You have proof parties are responsible

· Protect against someone being insolvent and plaintiff can't be made whole

· If one is broke you can go after the other for the full amount

· Alternative Liability

· Proof problem, don't know which one did it but one of them did

· Shift burden to defendants to prove one didn't do it, otherwise both are liable

· Market Share Liability

· Expands alternative liability, when you have lots of defenants and you don't know who did it - also proof problem

· Maybe in an industry > indistinguishable product

· When you all participated in a dangerous marketplace you are liable for your share (usually national share) of that industry

· Can get out if you can prove plaintiff didn't use your product (though not always like NY)

· How do the 2nd two interact with first one? 

· Alternative Liability - don't know who did it, no one does, but one is broke so you can use J&S liability to go after the other one for the whole amount

· 2nd two help you get over proof problem
Proximate Causation
· Proximate Cause

· There is a sufficient connection between the defendant’s actions and the plaintiff’s harm to hold the defendant liable as a matter of policy
· Loose Factors: 
· time, space, directness/indirectness, foreseeable, remoteness, intervening causes

· Restatement (Third) §29

· “An actor’s liability is limited to those physical harms that result from the risks that made the actor’s conduct tortious.”
· Three Questions:
· Unforeseeable Harm. Is the plaintiff’s injury totally beyond the type of harm to be expected from the defendant’s conduct, or did the harm simply arise in an unusual manner or involve more serious harm than expected? 
· Unexpected Type of Harm (No proximate cause)
· Explosion from non-flammable oil

· Drowning in a lake of rate urine

· If there was a sign that said don't swim due to drowning, and one day it isn't there and someone swims and dies from exposure to rat urine, no proximate cause

· Speeding trolley hit by fallen tree

· Would think derail maybe, not this totally different type of harm

· Is it in the nature of a speeding trolley to be hit by a fallen tree? Does the speeding increase the risk of that thing happening? No proximate cause
· Unexpected Manner of Harm (Proximate Cause)
· Peg Leg losing both legs while helping with car, it’s foreseeable someone might get hurt helping get car unstuck, the peg leg is just a unexpected manner of harm
· Unexpected Degree of Harm (Proximate Cause) 
· Eggshell plaintiff

· Suicide

· Emotional distress

· If a traumatic event leads someone to have emotional harm or even suicide that is still within the scope of proximate cause
· Unforeseeable Act (Superceding Causes). Did another persons’ unexpected “intervening act” cause the harm, or did that action fall within the scope of risks created by the defendant?

· But if the intervening act is foreseeable then that would be ok
· Forseeable – failed burglary alarm leads to criminal act, advice that it is safe to walk in high crime neighborhood and leads to mugging

· Unforseeable – overgrown bushes leads to criminal act, advice that it is safe to walk in neighborhood and they get struck by lightning 
· Unforeseeable Party. Was the plaintiff a foreseeable plaintiff? That is, was the plaintiff in some position, in time and space, to be foreseeably harmed by the defendant’s conduct?

· Dr. Waterstone having a boat through his house half a city away
· Note:

· At the time of the negligence, think about all the different things or harms that could occur, and if it's something that is foreseeable then it is proximate harm, otherwise, its not
· Benn v. Thomas (Unforseeable Harm/Severity)
· Facts:
· Benn had a bruised chest and broken ankle after Thomas rear-ended him. Benn died of a heart attack six days later. He had a history of coronary disease, diabetes, had a previous heart attack and was at risk. 
· Holding: 
· Court ruled he was an eggshell plaintiff, you take them as you find them
· Duty: Misfeasance
· Breach: Reasonable Person, Custom (following too close)
· Case in Fact: Dr. said the accident is what triggered it
· Proximate Cause: You expect people to be hurt and when you take the plaintiff as you find them, as long as you are liable for some harm you are liable for all the harm. It’s just a more severe harm than you expected. 
· Note:
· Without eggshell plaintiff rule, it would make it harder for those people to collect damages because the harm would rarely be forseeable, want to deter negligence so forces people to be mindful of extreme scenarios 
· Polemis (Directness Rule v. Restatement, Unexpected Manner)
· Facts:
· Someone negligently knocks wooden board into hold of ship where gasoline had leaked into the ships hold. The plank created a spark that caused an explosion and fire, destroying the ship
· Holding: 
· Duty: Misfeasance, Privity of Contract (Polemis is ship owner suing defendants)
· Breach:
· Causation in Fact: 2x4 fell and made spark which caused fire
· Proximate Cause: You would expect injury or property damage, not explosion, not forseeable (or argue than you are working with explosives so an explosion is forseeable, just a different type of manner)
· Court uses a “directness” test but this is not normally the test
· Restatement – scope of risks that made defendant’s conduct tortious to begin with
· They are working with explosive materials and dropped something, it would be forseeable there would be a fire, they are professionals so should know
· Wagon Mound (Type of Harm)
· Facts:
· A wharf in Sydney Harbor burns down, three days after a ship called the Wagon Mound, spills “bunkering oil” at a different wharf 600 ft away. Minor oily damage but nothing major. At first they stop welding and wait a few days to see if there was a fire risk, then they resume activities. A spark hits a little piece of cotton and lights a fire.
· Holding: 
· Duty: Misfeasance
· Breach: Reasonable Person, Custom (not putting cap on to prevent leak)
· Cause-in-fact: the oil caused the fire
· Proximate Cause: court says it was unforeseeable, didn’t think bunkering oil would catch fire. Would expect damage to property, but not explosion from non-flammable oil – different type
· Why can’t use eggshell plaintiff?
· The warf was damaged by oil, so you should still be liable for more severe damage, if you are able to say same type of harm, then it’s proximate cause
· But here it’s a totally different type of harm, minor oil damage vs. fire
Unforeseeable Cause

· Unexpected Intervening Causes

· Did another persons’ unexpected “intervening act” caused the harm, or did that action fall within the scope of risks created by the defendant?

· Related versus unrelated crime 
· Ex: Failed burglar alarm leads to burglary = foreseeable

· Ex: WTC – foreseeable risk of fire = proximate, terrorist attack – not forseeable
· Related versus unrelated circumstances

· Plaintiff’s own conduct

· Stewart v. Federated Department Stores
· Facts:
· A plaintiff is killed in a dimly lit, three story, Bloomingdale’s parking lot while returning to her car. There was a lack of guards in parking lot, crime in the area around location, security guards in store but not in garage at time, expert had told them they needed more guards, no gates, dimly lit (300 bulbs out), store knows they are coming out with bags of Bloomingdale goods.
· Defendant argues it wasn’t foreseeable because no other murders had happened before
· Holding: 
· Duty: Number, Nature, Location (high crime area, mugging by knife point in garage)
· Breach: Risk Utility
· Court says there were muggings by knife so foreseeable that the same type of harm but more severe might occur, same type of cause (negligent conduct) creating the risk of harm = proximate cause
· [w]here the negligent conduct of the actor creates or increases the risk of a particular harm and is a substantial factor in causing that harm, the fact that the harm is brought about through the intervention of another force does not relieve the actor of liability, except where the harm is intentionally caused by a third person and is not within the scope of the risk created by the actor's conduct.
· Doe v. Manheimer
· Overgrown vegetation in a high crime neighborhood, bushes obscure an alley on the property, meter reader is going around and is grabbed and taken behind bushes and assaulted
· Court say no proximate cause. It wasn’t forseeable, we can predict a number of things from overgrown bushes (them falling on someone), but a crime being committed isn’t one of them

· Opioid Litigation Exercise
· See slides/recording
· Ways to Limit

· Different type

· Intervening Cause

· Unforeseen Plaintiff

Unforeseeable Plaintiff
· Was the plaintiff in some position, in time and space, to be foreseeably harmed by the defendant’s conduct?

· Palsgraf
· Facts:
· Man trying to get on train, negligently try and help him, knock package loose which turns out to be fireworks, explodes and causes penny scale to fall and hit plaintiff who is further down at the station
· Holding: 
· The defendant's conduct must be a "wrong" in relation to a foreseeable plaintiff. "The risk to be perceived defines the duty to obeyed and risk imports relation; it is the risk to others within range of apprehension"

· No duty because you couldn't foresee harm to her

· Court says it's about the package > even though they are wrong in loading passengers, not knowing what is in package, they aren't wrong to plaintiff
· Summary:
·  If you can go back to the original act, think about what made that act negligent, and imagine the very harm the plaintiff alleges happening," you likely have proximate cause--whether it's the same foreseeable kind of harm, a foreseeable intervening cause, or a forseeable plaintiff. 
· In fact, if you just think about the Palsgraf case, it illustrates all the reasons why someone might fail the test of proximate causation.  She's not just an unforeseeable plaintiff because no one could imagine she would be harmed, given where she was in time and space.  
· She also suffers a completely different kind of harm from what one would expect based on how the station agent acted toward the unknown passenger with a package.  Sure, you could imagine maybe the package would break or someone might be shoved, but could you really imagine an explosion.  
· And given the unforeseeable act of that unknown passenger with the package, you could also say that the passengers decision to bring explosives on the train was a "superceding and intervening cause." So, the Palgraf case, while known for its words about duty, also illustrate the kinds of unforeseeable injuries, causes and plaintiffs where proximate cause may be held to be lacking.
Defenses
· Contributory Negligence
· Old Rule: If plaintiff was 1% liable then they could not file a lawsuit

· Accommodations:

· Last Chance Doctrine

· Even if plaintiff did something wrong, if defendant had one last clear chance to avoid problem it is their fault

· Recklessness

· Plaintiff might have done something wrong, but if you were reckless contributory negligence doesn’t apply

· Expanded Jury Role

· If plaintiff was 10% responsible, they would deduct 10% (comparative)

· Comparative Negligence
· Under comparative negligence, the plaintiff’s fault does not present a bar to recovery.  Rather, the plaintiff’s recovery is only reduced by the plaintiff’s percentage of fault
· Express Assumption of Risk
· Written or oral agreement to waive liability (a) broad enough and (b) clear enough to cover the harm alleged.
· Language clearly covers claims at issue - Not enough to say waiving rights to inherent dangers of sport
· OFTEN MUST SAY NEGLIGENCE
· Consistent with public policy.
· Public regulated business
· hospital
· Important public service
· Essential service like surgery
· Available to public
· Hospitals are open to all
· Excessive bargaining power
· Couldn’t negotiate while having a heart attack

· Drove an hours to place, so hard to turn around
· Contract of adhesion (boilerplate)
· Standard agreement / take it or leave it while going into hospital

· No option to pay more for insurance coverage
· Plaintiff under control or custody of defendant
· Completely under surgeons control

· Can’t make situation any safer himself
· Note: courts don't always allow these
· Enforced when:

· 1) freely made, 
· (2) the parties are in relatively equal bargaining position, and 
· (3) as so long as they are consistent with policy.
· Tunkle v. University of California
· Facts: 
· Admitted patient to UC Hospital signs written agreement waiving liability against hospital.  
· Holding:

· California Supreme Court holds agreement violates public policy.  

· Excessive bargaining power

· Adhesive contract (take it or leave it)

· In custody and control of defendant

· Can't make the situation any safer himself 

· Publicly regulated service (essential service - hospital, day care)

· Open to the public

· Quimbee:
· (1) whether the agreement concerns a type of business suitable for public regulation; 
· (2) whether the party seeking exculpation provides a service that is important to the public or a matter of practical necessity; 
· (3) whether that party provides the service for any, or nearly any, member of the public who seeks it;
· (4) whether, because of the essential nature of the service, that party has an advantage of bargaining strength against a member of the public seeking the service;
· (5) whether that party provides only an adhesion contract, and does not allow the public to pay additional fees to obtain protection from negligence; and
· (6) whether the member of the public seeking services is placed under the provider’s control and is subject to the risk of the provider’s carelessness. 
· Hanks v. Powder Ridge (Express)
· Facts:
· Parent and four kids snow tube on Powder Ridge resort in Connecticut. Parent signs an agreement barring lawsuits arising out of (a) inherent risks of sport and (b) negligence of resort. Parent injures foot on negligently maintained man-made bank on the slopes. So it was due to defendant's negligence 

· Holding: 
· Duty: invitee (obvious and non-obvious risks)
· Breach: maybe custom? Risk-utility
· Causation: Cause-in-fact, proximate cause (forseeable)
· Open to public (families can participate, want to be more cautious), adhesive contract, they drove all the way there, either sign it or don’t sled, no option to pay more for coverage; custody and control, plaintiff doesn’t have any control over equipment slope, defendant is in superior position to detect harm
· Violated public policy and not enforceable

· Implied Assumption of Risk

· Non written 

· Knowledge of the nature and extent of danger

· Voluntary assumption of risk
· *does not apply to intentional or reckless conduct

· *not affirmative defense, determines scope of duty

· Implied Assumption

· Primary Assumption of Risk

· One who takes part in an activity accepts the dangers that are inherent in it if they are “obvious and necessary”

· Voluntary Assumption

· Known Risk

· Not a true affirmative defense, but rather, determines whether defendants legal duty covers risks to which plaintiff is exposed.
· Plaintiffs conduct bars recovery

· Note: does cover intentional or reckless acts that are outside the scope of the activity 
· Secondary Assumption of Risk

· When there is negligence, but one assumes the risks anyway

· Voluntary Assumption

· Known Risk

· A true affirmative defense because it is asserted only after plaintiff establishes prima facie case of negligence
· Murphy v. Steeplechase (Implied)
· Facts:
· Murphy while at Coney Island was injured on the flopper. Belt on floper moved at about 7 miles per hour. He falls and gets injured, sues for having a contraption that makes people flop. He was sitting and watching ride before trying it. Did other risky rides.
· Holding: 
· There was an implied assumption of risk. One who takes part in a sport accepts the dangers that inhere in it so far as they are “obvious and necessary”. The ride is called the flopper, that is the whole point. He watched other people do it, knew the risks. 
· Exceptions:
· People getting hurt all the time, something that he couldn’t observe that hurt him like sharp metal under a pad, some mechanical malfunction that he couldn’t observe, if the “jerk” was due to a mechanical problem or failure to maintain
· Volleyball Hypo
· Can you sue if spike in face (no waiver) - no, inherent risk

· Can you sue if someone tackles during game? - no, intentional tort

· Can a spectator sue who gets hit? No, inherent risk of attending

· Can Talia if she slips on M&M's while playing? 

· M&M's is secondary risk (it's not inherent in playing volleyball)

· Probably yes, talia's injury was not the result of a "obvious and necessary" danger inherent in volleyball (M&M's are not inherent risk of a volleyball game

· SEE SLIDES
· Davenport v. Cotton Hope Plantation
· Facts:
· Plaintiff rented a condominium from owner, where three stairways afforded access. Plaintiff informed defendant that the floodlights in the closest stairway failed, and later, fell on stairs because of poor lighting. Lower court dismisses case under doctrine of assumption of risk

· Holding: 

· Duty: invitee (know about or reasonably know about)

· Breach: does he know or could he have known? Yes he has notice

· Cause: lighting would have helped; but for; foreseeable

· Secondary Risk – knowingly proceeding in the face of an additional risk
· This is a secondary assumption of risk, unlike Murphy, which means there is comparative negligence
· DETERMINE THIS ONE BETTER / QUIMBEE / RECORDING
· Note: both express and implied are about consent
Preemption 

· Supremacy clause mandates that all state courts must follow federal law when federal and state law conflict
· Pros (of allowing lawsuits)
· Information gaps
· Process not rigorous enough to prevent injury
· Lawsuit might be necessary to detect problems
· Access to justice
· Cons (of not allowing lawsuits)
· Regulator may provides more expertise, consistency, neutrality
· Neutrality - allow them to weigh costs and benefits nationaly
· Regulator better position to evaluate costs/benefits nationally
· Express Preemption
· Does federal law say that state law “requirements” in a certain area are preempted? Because statutes aren’t always clear, consider the text, purpose and legislative history of law.
· Something specifically written in
· Approach:

· What does the federal statute say? Keeping in mind its purpose and the legislative history, is the statute specific enough to govern the misconduct alleged?

· What does the state lawsuit do?  Will the lawsuit effectively require the defendant to do something different than federal law requires?  Does the lawsuit fall outside the scope of federal law entirely? 

· Implied Conflict or “Impossibility” Preemption
· If the federal law doesn’t say anything about state law, does federal law impose requirements that make it impossible to comply with state law?
· Ex: After 9/11 FAA said open the doors in hijacking but tort law said to close - "impossibility" preemption
· Implied Obstacle Preemption
· If federal law is silent and it is possible to comply with both state and federal law, does state lawsuit obstruct “purposes and objectives” of federal law? 
· Riegel v. Medtronic
· Facts:
· Riegel and his wife brought a products liability suit against Medtronic after a balloon catheter ruptured in his coronary artery during heart surgery. Medtronic received premarket approval for the catheter from the FDA. Doctor may have been negligent. 
· Holding: 
· Express premption. A statute, the Medical Device Act, preempts state requirements “different from or in addition to” any state law requirement applicable to the device that relates to safety effectiveness
· Court looked at Medtronic v. Lohr where they didn’t apply preemption because it was being regulated for something else, preemption didn’t bar a suit for a different use than it was regulated for
· MDA Requirements specific enough to preempt
· Generic, run of the mill requirements that apply to all medical devices are not enough
· To preempt, regulation must specifically apply to the device in question, including:
· (1)  premarket approval based on safety
· (2)  reporting requirements
· (3)  cannot change product without regulatory clearance
· (4)  regulator has power to withdraw approval
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· Wyeth v. Levine
· Facts:
· Wyeth was filed on behalf of a professional guitarist, Diana Levine, who lost an arm after an injection of the nausea drug Phenergan, which is manufactured by Wyeth. 
· The injectable form of Phenergan can be administered intravenously through either the "IV-push" method, where the drug is injected directly into a patient's vein, or the "IV-drip" method, where the drug is introduced into a hanging intravenous bag.  
· The drug is corrosive and causes irreversible gangrene if it enters a patient's artery.  Plaintiff alleges that better warnings would have saved her arm.
· Wyeth attempted to avoid liability by arguing that Levine's failure-to-warn claim was preempted on the ground that Wyeth could not legally have changed the drug's label without prior approval from the FDA.
· Holding: 
· Implied premption case, there are no words in the statute, they are just trying to figure out if it frustrates the FDA’s regime / ability to do it’s job
· Court rejected both arguments pointing to legislative history and lack of specific regulations designed to ensure ongoing safety of drugs.  

· Finally, unlike Riegel, Wyeth could change labels had it asked for permission.  Absent evidence that FDA would not have approved new label, could comply with both federal and state law without a conflict.

· Therefore, the manufacturer did not show it was impossible to comply with both federal and state laws, meaning its preemption defense failed.
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· Schwab v. Altria Group Exercise

· See notes
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Part IV: Strict Liability
Strict Liability (no fault liability)
· Policy

· Corrective Justice

· Moral blame assigned to direct cause of harm; Nonreciprocal risk-taking

· Deterrence

· Loss Avoidance; Risk Spreading; Cost of Business

· Compensation

· Best insurer; Loss not born by innocent person

· Court Access and Administration

· Proof 

· Expense

· Abnormally Dangerous Activities
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· Fletcher v. Rylands
· Facts:
· Defendant builds a large reservoir over coal mines in 19th Century England. Minin country, builds res .5 miles away, there was a problem with the soil that allowed water to seep through soil, into plugged mining shaft, which then broke through a wall, and flooded plaintiff’s mining shaft. A lot had to go wrong for this to happen. 
· Defendant is faultless (possibly engineers were negligent but at time couldn’t sue independent contractors).
· Holding: 
· Court says he is strictly liable for lawfully bringing something onto land that, if released, would damage neighboring property
· Defendants are strictly liable for direct and natural consequences that result from dangerous and non-natural use of land.
· If you can show someone else caused then maybe can blame that person

· Causation still matters, if a once in a hundred year flood causes problem then maybe not SL

· Indiana Harbor Belt Railway Co. v. American Cyanamid 
· Facts:
· American Cyanamid Co. (defendant) leased a railroad car to ship 20,000 gallons of acrylonitrile, a highly toxic and flammable chemical. Missouri Pacific Railroad handled the car and directed it to a yard outside of Chicago owned by Indiana Harbor Belt R.R. (plaintiff). When the car arrived, Indiana’s employees noticed it was leaking. Approximately one-quarter of the chemical had leaked out. The Illinois Department of Environmental Protection ordered decontamination measures that cost Indiana nearly $1 million.
· Holding: 
· Shipping hazardous chemicals by rail through metropolitan areas is not an abnormally dangerous activity. Strict liability is proper against a party engaged in an abnormally dangerous activity.
· Leak was caused by careless maintenance of the car, liability for traditional negligence is proper here
· Abnormally Dangerous Activities
· Abnormal

· Extent to which the activity is not a common usage
· Shipping such products are common in our modern rail system
· Inappropriateness of the activity
· Shipping such products are appropriate and needed
· Community value is outweighed by danger
· *How you define community can affect argument

· Shipping on trains often goes through major metropolitan areas
· Dangerous

· Existence of high degree of harm to person, land or personal property

· Likelihood of great harm

· Inability to eliminate risk through reasonable care
· Best you can do is do less of it or do it somewhere else
· Opposite: with more care you could have prevented this harm
· Train case could have been prevented with more care (inspection)
· Ex: Hot Air Baloons in NYC, blasting, fireworks (borderline)
· In Re Hurricane Katrina Canal Litigation Exercise (see notes)
· levee construction around the MRGO. Theoretically, expert evidence could show that no amount of care could have reduced the risk of dredging on the levees, that the gravity of harm and probability of harm was too great, and that dredging is too dangerous notwithstanding marginal increase in shipping MRGO brings the Gulf region. 
· However, the defendants could also forcefully argue that the contractors could have exercised more care to ensure that levees remained stable during dredging. They could also argue that dredging was common, appropriate and warranted in light of increased trade, jobs, and economic benefits it brought to the region.
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Products Liability
· Manufacturing Defects
· Central Question:
· Is the product different from, or more dangerous than, its intended design? 
· Restatement:
· One engaged in the selling or distributing products who sells or distributes a defective product is subject to strict liability for harm to “persons or property” caused by the defect
· A manufacturing defects exist when products “depart from their intended design even though all possible care was exercised.”

· Outline Summary

· Maker or seller of product?
· Does product enter stream of commerce dangerously different from intended design?
· Did product cause damages?
· Useful note from Recap:
· “Show me that the product left the plant unchanged, but dangerously different from its intended design, and that it caused me harm. Even if you exercised all reasonable care in the world to ensure that the product would be made right, I have a claim.”
· Policy Reasons for abandoning old rule where you had to be in privity
· Industrialization - no longer making products for just one person, making them at scale, sometimes they one buying it from you isn't the one who is going to use it
· Supply chains, changing relationships.
· Policy Abandoning Negligence
· Could simply show your inspections procedures and plaintiff would have no claim
· Manufacturer is best position to avoid harm and they can insure and spread cost across consumers
· Macpherson v. Buick
· Facts:

· Buick sold an automobile to a retailer, who sold it to MacPherson (plaintiff). The automobile contained a defective wheel which had been manufactured by another company. The defect was unknown; however, Buick could have discovered the defect through a reasonable inspection. The defective wheel caused the automobile to collapse while MacPherson was driving, and he was injured.
· Holding:
· Abandons contractual privity. Rule: Manufacturers owe a duty of care for reasonably foreseeable harm to reasonably foreseeable plaintiffs, including those persons “other than the purchaser” of the product.

· Reasons: Manufacturer in best position to avoid danger, mass production means contracting, by itself, insufficient to regulate dangerous new products 

· Escola v. Coca Cola Bottling Co of Fresno
· Facts:

· Gladys Escola (plaintiff) worked as a waitress in a restaurant. One day, she was placing bottles of Coca-Cola that had been delivered 36 hours earlier in the restaurant’s refrigerator. The bottles were filled by Coca-Cola Bottling Co. of Fresno (Coca-Cola) (defendant). As Escola was handling the fourth bottle, it exploded in her hand and caused her severe injuries.
· Holding:
· Majority finds for her under Reps Ipsa Loquitor
· Concurring Opinion: Manufacturer is strictly liable when (a) places article on the market, (b) knowing that it is to be used without inspection for defects, and (c) proves to have a defect that causes injury.
· Schmiegel v. ZGE Exercise (see notes/slides)
· When you re-read make note of where the arguments center like product failure or user error, especially when you no longer have access to the product

· Policies

· Corrective Justice

· Moral blame assigned to direct cause of harm

· Nonreciprocal risk-taking

· Deterrence

· Loss Avoidance

· Risk Spreading

· Cost of Business

· Compensation

· Best insurer

· Loss not born by innocent 

· Court Access and Administration

· Proof 

· Expense

· Manufacturing Defect Issues:

· Manufacturing defect issues are more practical than theoretical

· No need to prove fault.

· However, must show when, how, where injury takes place to demonstrate the cause was due to a manufacturing defect and not other conditions or actions.

· Circumstantial Evidence Supporting Inference of Product Defect

· One can infer a product defect harms a plaintiff without specific proof of a defect when:

· The incident that hurt plaintiff was of a kind that generally occurs as a result of a product defect

· The incident was not, in that case, solely the result of other causes
· As we discussed in class, only in rare cases will circumstantial evidence of a product defect support an inference of a product defect. (Under the Third Restatement, this is only when the problem would not “ordinarily occur” without a defect and other causes at the time of sale or distribution may be reasonably excluded.  But, as a practical matter, usually this threshold question will turn on expert evidence, particularly when the product itself is compromised or destroyed.
· Design Defects
· Ordinary Consumer Expectation Test

· Used in cases involving obvious defects
· A product may be found defective if the product failed to perform "as safely as an ordinary consumer would expect" when used in an intended or reasonably foreseeable manner
· Rooted in implied warranty - that consumer's expectations
· Examples:
· Car randomly explodes at a stoplight; breaks not working; car rolling over while making a basic turn; windshield randomly shattering
· Note:
· “the test still remains important in cases involving obvious harm to consumers, as well as those cases where the manufacturer or seller creates certain expectations that a product can be used in a particular way, particularly through advertising, like a an advertised "turkey pan" that can't actually hold a turkey or a jeep that cannot function well on the open road the way its advertised.”
· marketing and labeling can also may matter for consumer expectations. Sell consumers on a off-road vehicle by advertising that it works great on the highway – when it's design only works well off-road but, in fact, is very dangerous on the street – those newly formed consumer expectations about road travel become meaningful to determine what is safe.
· Snapshot:

· If obvious defect: Did product enter stream of commerce inconsistent with consumer expectations when used in a foreseeable manner?
· Excessive Preventable Danger (Risk Utility Analysis)
· Used in cases involving non-obvious defects, particularly where consumers have no idea how safe product can be made
· Defendant is strictly liable if risk of danger inherent in the design outweighs the benefits
· Considerations include:
· Probability and gravity of danger
· Feasibility and cost of safer reasonable alternative design
· Adverse consequences to product and consumer of alternative design 
· What using an alternative might mean

· Snapshot:

· technical defect, did product enter stream of commerce with (a) unreasonably dangerous risks notwithstanding benefits to consumers of the product, (b) reasonable alternative designs that would have reduced risk of harm, and (c) that reasonable alternative design would not adversely impact consumers or society at large?
· Reasonable Alternative Design
· Must prove “reasonable alternative design” would have reduced the foreseeable risk of harm
· Advantages and disadvantages of alternative design including: 

· Cost

· Product longevity

· Maintenance and Repair

· Esthetics

· Range of consumer choice
· Example: Leg Guards on Motorcycle vs. MiniVan
· Soule v. General Motors
· Facts:
· Soule (plaintiff) was driving her 1982 Camaro when she was struck by another vehicle near the left wheel of her car. The collision bent the Camaro’s frame and tore loose the bracket that attached the car’s wheel assembly to the frame. The wheel collapsed inward and hit the underside of the “toe pan,” the slanted floorboard area beneath the pedals, causing it to crumple. Soule sustained permanent injuries to both of her ankles. 
· Holding:
· Further, the ordinary consumer expectations test is reserved for cases in which the everyday experiences of the user permits a conclusion that the product’s design violated minimum safety assumptions and is thus defective, and expert witnesses are not needed to demonstrate what an ordinary consumer would expect. 
· However, a complex product, even when it is being used as intended, may often cause injury in a way that does not meet ordinary consumers’ reasonable minimum assumptions about safe performance. More specifically applied to the facts here, the ordinary consumer of a car simply has “no idea” how it should perform in all foreseeable situations, or how safe it should be made against all foreseeable hazards.
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· Gray v. Pinto Exercise
· See notes / slides
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· Social Media Addiction Litigation – Good Review – See notes
· [image: image18.png]Reasonable Alternative Design
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Information Defects and Failure to Warn
· General Questions:
· Is a warning required at all?
· Is the warning adequate?
· When will “learned intermediaries” eliminate need for a direct warning to consumers?
· Warning Required: General Rule

· The seller is required to warn against:
· (1) latent dangers resulting from
· (2) foreseeable uses of product 
· Even ones that aren't' intended
· (3) of which it knew or should have known.
· This part feels like negligence  
· This includes unintended uses of the product, so long as those uses are also foreseeable
· Notes:
· Only applies to latent dangers, not risks that are “commonly known”
· drinking too much alcohol, riding in back of flatbed truck
· Today almost all states now require that the defendant at least knew or should have known of the danger through reasonable testing at the time of sale
· State courts disagree about how to define  what manufacturer should have known.  It may be measured by experts in the same field, by what the industry knew, or the most “state of the art” technology that exists at the time.
· Many states, however, require that the manufacturer warn consumers about newly discovered risks after the sale, if that is possible.
· Know or reasonably know of risk
· Identify users otherwise unaware of risk
· Can effectively communicate risk
· Burden of post-sale warning justified by risk
· Warning Adequate: General Rule
· A reasonable warning not only must convey a “fair indication” of the danger, but also warn with the “degree of intensity” required by the “nature of the risk.”
· Reach: Must reach person likely to use product (except children).

· Scope: Describe scope of the danger for people likely to be affected by use

· Seriousness: Describe extent, seriousness and consequences of harm resulting from foreseeable misuse

· Graphic Power: Physical aspects of the warning and means to convey warning must be adequate

· Hood v. Ryobi
· Facts:
· Bought a saw that had a lot of warnings about not removing the blade guards, removed them to cut a small piece of wood, never put them back on, later the saw came off and caused injuries to his thumb and leg

· Holding: 
· The way he got injured from the saw is the same type of harm that you would expect (getting cut), it just happened in a different way than he expected. The warnings were adequate 
· Different than hair product exploding when you put in the wrong thing, not what you would expect, you would expect hair damage not explosion
· It’s hard to warn for everything, if it becomes too long people don’t read it, information economics 
· Learned Intermediary Doctrine
· Under the “learned intermediary doctrine,” the manufacturer owes no duty to the ultimate consumer, so long as the manufacturer adequately warns the prescribing physician of the danger.

· Exceptions have always existed for mass immunizations and when a regulatory authority requires direct warnings.  

· Getting your COVID vaccine at CVS, there is no doctor there

· To quickly vaccinate everyone we weren't in a position to go through the normal learned intermediary system and have everyone see their doctor

· When things are advertised directly to the consumer

· If you are able to reach that person then the information you provide should be realistic and not unduly positive
· Why have some states created exceptions to the rule?
· Direct consumer advertising
· Managed care weakened doctor patient relationship
· Rare to have a doctor who really goes through everything with you, they are too busy
· Medical practice as a shared undertaking
· What is a learned intermediary?

· Usually doctor-patient relationship

· But also manufacturers of raw products incorporated by other manufacturers into more complex products 

· Note:

· someone in a sophisticated position between the end user of a product and a manufacturer who is in a better position to warn about potential dangers than maker

· Reasons for Rule:

· Product is sufficiently complex so that person can help weigh risks/benefits
· Doctor can help with information overload problem
· When it comes to medicine, don’t want to scare people away
· Company may not be in a position to warn consumers (maker of a bottle cap, bottle company better intermediary)
· OR
· Difficulty warning consumers
· Traditional reliance on treating physician
· Physicians select drugs
· Physicians best position to warn
· Interference with doctor-patient relationship
· Don't want drug companies interfering with this releation
· Centocor v. Hamilton
· Facts:

· After receiving Remicade, a woman suffered serious side effect called lupus like syndrome. She alleged that Centocor provided inadequate and inappropriate warnings and instructions for use of Remicade. 
· Holding: 
· Centocor did not have a responsibility to warn the patient. Even though she was showed a video, that was intended to provide comfort on infusion process, not sell her on the drug. She was already getting it. 
· Failure to Warn (Information Defects)
· Was a warning necessary in light of known or reasonably knowable defects?

· If it is necessary to warn, it must be something you knew or reasonable knowable about

· Sounds like negligence 

· Was the reach, scope, seriousness and graphic characteristics of warning adequate in light of foreseeable uses?

· Saw Case - don't need to warn about everything, especially if it seemed like the same type of harm like getting cut

· Hair Product - explosion, more necessary to warn, this seems unexpected and a different type of injury, would think just damage hair, not an explosion

· Also want to make sure it's bold and graphic enough to reach the person

· Was there a “learned intermediary” who was already warned? Is there a exception to the doctrine?

· Ex: maker of a metal that can react a certain way telling the car manufacturor who is an expert and can then warn customers of risks in their car

