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PROF ZIMMERMAN
Recommends examples and explanations ( think checklist more than flowchart for visuals 
· Less issue spotting and more how one side will argue something vs another

· Likes arguments from both sides

· Racehorse exam 

· Argue each side for each element/each argument you raise 

Topics
Subtopics
Cases
I. DAMAGES AND COMPENSATORY JUSTICE 

A. Compensatory damages

· Goal of compensation is to return Plaint as close to their condition before the damages occurred (corrective justice)

· Damages are measured in terms of past and future economic/pecuniary and non-economic losses

· Economic damages AKA Pecuniary damages: Medical expenses, loss of income, business factors
· Will take into account age, race, gender, etc to calculate future damages

· Non-economic damages: Pain and suffering, mental anguish, loss of enjoyment of life 

· Arguably evens out damages b/w rich and poor since rich people have more income so they can recover more on lost income

· Single judgement rule- damages are awarded in a single lump-sum payment and when you sue you can only recover damages once 

· Past, present, and future damages must be awarded all at once 

· Seffert v. Los Angeles Transit Line: woman has permanent damage from getting on bus 

· An appellate court/judge can only overturn the damages awarded by jury if it shocks the conscience or suggests passion, prejudice, or corruption from the jury 

· Non-economic damages can be higher than economic ones (though this is not the standard)

· Seffert used per diem/per day argument to calculate damages

· McDougald v. Gerber: wife goes into a coma after C section, malpractice suit
· Court rules that wife can’t recover non-economic damages if she is unconscious 

· Some degree of cognitive awareness is required 

· Awarding pain and suffering damages to someone who is not conscious would be punitive and not compensatory

· Court rules that pain and suffering and loss of enjoyment of life should not be separate categories for non-economic damages, all in the same umbrella 

· Punitive damages are prohibited unless the harm was malicious and intentional 

B. Punitive damages 

· What entitles you to Punitive damages? 

· Intentional, willful, or wanton misconduct 

· Malice in fact 

· Fraud- knowingly lying to Plaint to deceive them and this causes harm 

· Despicable conduct that is socially frowned upon 

· Why do we impose punitive damages? 

· Compensate for dignitary harm that is difficult to put a $ value on

· provide an economic incentive for an attorney to take cases on commission that otherwise wouldn't be worth their time 

· Provide a legal remedy for harms that, if left unremedied, would spiral out of control
· Ensure actor is punished for conduct that often goes undetected

· A civil alternative to the crim system, substitute for violent retaliation

· Punishment and deterrence 

· Traditionally only apply to intentional conduct, but this has been expanded
· Ex: drinking and driving, product liability

· Anything with a good policy reason where Def should not have been ignorning red flags

· Not intended to compensate, but to punish

· Mathias v. Accor: Plaint sues hotel for bed bugs 

· Set the legal standard for punitive damages: willful and wanton, unjustifiable failure to avoid a known risk

· State Farm v. Campbell: car crash, Campbell is responsible for the crash and sues SF for bad faith insurance and fraud 
· Court putting constitutional limits on punitive damages that are so high that they violate due process

· Factors to evaluate whether punitive damages violate due process:

· Reprehensibility of Def’s conduct (moral blameworthiness)

· Factors to determine reprehensibility

· Whether harm was physical or purely economic 

· Involved a reckless disregard to safety 

· Repeated misconduct

· Vulnerable target 

· Proportionality to compensatory damages (should not usually be a double digit ratio)
· Comparability to similar sanctions (criminal or administrative penalties)
Damages and Compensatory Justice Case Chart:

	Case Name
	Trigger Facts
	Takeaway
	Concepts

	Seffert v. LA Transit Line
	- Women gets hurt when getting on Bus
	- Non-economic damages can be higher than economic ones

- Damages awarded by jury can only be overturned if it shocks the conscience or suggests passion, prejudice, or corruption from the jury


	Compensatory damages

Per diem calculation of damages

Non-economic vs. economic damages

	McDougald v. Gerber
	- Plaint goes into coma after a C section, sues for medical malpractice
- Plaint is unconscious afterwards 

- Sues for economic and non-economic damages (pain and suffering)
	- Can’t recover for non-economic damages if you are unconscious, must be aware of the pain and suffering 
- No punitive damages b/c it was not willful or wanton
	Compensatory damages
Punitive Damages

Non-economic vs. economic damages

	Mathias v. Accor
	- Plaint sues hotel for bed bugs 
- Manager is aware of the problem, asks to close down hotel but is refused 

- room that said DO NOT RENT UNTIL TREATED still rented out

- exterminator made hotel aware

- told clients they were just ticks
	The standard for punitive damages: willful and wonton conduct, unjustifiable failure to avoid a known risk 
	Punitive damages

	State Farm v. Campbell
	- C responsible for car crash, originally represented by SF 
- SF refuses to settle and leaves C owing $100k + 

- C then sues SF for failing to compromise claim on good faith, fraud, and IIED

- jury awards $145M to C in punitive damages
	- Court ultimately reduces award because not sufficiently (1) reprehensible, (2) proportionate, and (3) comparable to other kinds of penalties
- Factors to determine reprehensibility: (1) whether harm was physical or purely economic harm; (2) involved a reckless disregard to safety; (3) repeated misconduct; or a (4) vulnerable target

- generally should be a single digit ratio b/w compensatory and punitive damages
	Punitive damages

Constitutional limits on punitive damages

Reprehensibility 


II. INTENTIONAL TORTS

A. Overview of intentional torts
· Spectrum of intentional conduct: Negligence ( Recklessness ( Intent 
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· Doctrine of transferred intent: if your intentionally wrongful act accidently harms another, the second person may also sue for an intentional tort
· Ways to determine intentionality: 1) acting purposefully or 2) substantially certain harm will occur 

· SUBSTANTIALLY CERTAIN = INTENTIONAL TORTS

· Deliberate ignorance or conscious avoiding of knowledge is no excuse to be substantially certain that harm will occur
· All intentional torts require that 1) Def to be at fault 2) Def to cause harm to another and 3) Plaint to suffer from some form of compensable damages
B. Assault and Battery
· Assault:
· Intent to put someone in reasonable apprehension of imminent bodily harm 

· Words alone are not enough and conditional words can negate threat

· Battery:
· Intent to cause offensive contact to body or an object intimately attached to your body, or intentional non-consensual touch

· Offensive contact does not have to be immediate (ie a poison or trap)

· Intent to harm or injure is not required- just the intent to create offensive contact

· Garrat v. Dailey: 5 yo pulls out chair under Aunt, Aunt injured and sues for battery

· Plaint claiming offensive bodily contact to the ground

· Standard of intent = acting with knowledge that harm would occur 

· Minors and adults treated the same way for intentional torts 

· Intent to harm not required, only the intent to create offensive contact. Even if he was joking and did not intend to hurt her, if he intended her to fall and make offensive bodily contact with the floor this is enough

· Was offensive bodily contact, question of intent goes back to lower court

· Does not just have to be what you subjectively believe, objectively could you be substantially certain that she would fall?

· Piccard v. Barry Pontiac Buick: Plaint lunged at by Def (mechanic at dealership) when she was trying to take a picture of him. Def lunged at Plaint and grabbed her camera

· Court ruled assault (lunging at Plaint) and battery (offensive contact w/ camera)

· Camera was an extension of her body/intimately connected to her body. Why? Torts cuts off the path for more escalation. 

· Wishnatsky v. Huey: Plaint works at a law firm, Def slams door in his face when entering an office, Plaint sues for battery

· Assault/battery must at least violate a reasonable sense of personal dignity to warrant compensatory damages
· No battery- slamming a door is not offensive contact, a reasonable person must think its offense. Plaint particularly weak here.

· Whether conduct is harmful/offensive is judged objectively by a reasonable person of ordinary sensibilities 
C. False Imprisonment

· Act intending to wrongfully confine another person within boundaries created by Def 

· Directly or indirectly causes confinement 

· Physical force/threats

· Duress- when someone forces you to do something, can be economic duress, something that limits your freedom 
· Legal authority

· Plaint is conscious of confinement or harmed by confinement if unconscious

· Not confined if there is a reasonable means to escape 

· Do not need to be physical boundaries 

· Lopez v. Winchell’s Donut House: Plaint (employee) accused for stealing $ from register, questioned in the back room by Def. Def sues for false imprisonment, claims she could not leave the room when being questioned 

· Court says there is not claim for false imprisonment, she could leave whenever she wanted to. She did have a reasonable means to escape, only stayed for moral pressure to clear her name 

· False imprisonment can’t include moral force to want to stay

D. IIED

· (1) An intentional or reckless act that, by (2) extreme and outrageous conduct, (3) causes (4) severe emotional distress to another
· Extreme and outrageous = offends a generally accepted standard of decency and morality, objective standard 

· Although objective, may consider if Def was aware or should have been aware of Plaint’s vulnerability

· Subjective (how much was the victim harmed) and objective standard (would a reasonable person be harmed)

· Insults alone are not enough 

· Doesn’t care if what someone says is untrue as long as it hurts someone 

· Womack v. Eldridge: Plaint sues photographer for using his picture in trial for a child molestation case even though he had nothing to do with it, caused mental distress 

· Court says yes, it is IIED

· Def knew that the Plaint was not the child molester and knew or should have known that showing Plaint’s picture in court would cause distress ( intentional deceit
Intentional Torts Cases:

	Case
	Trigger Facts
	Takeaway 
	Concepts

	Garrat v. Daily
	- 5 yo child accused of battery for pulling chair out from under adult, resulting in $11k of damages

- went back to trial court to determine intentionality
	- Would be held liable if Plaint proved that Def moved the chair with the intent for the Def to make offensive bodily contact with the floor, but could also be held liable if Def was substantially certain that the fall would happen
- infancy is not a defense 

- intent to injure/harm is not required for battery, just the intent to cause offensive bodily contact
	Battery

“Substantially certain”

Offensive contact

	Wishnatsky v. Huey
	- Plaint sues Def for slamming door in his face, sues for battery
- Plaint “very sensitive to evil spirits”
- Plaint not of ordinary sensibilities
	- For bodily contact to be offensive a reasonable person must think its offensive
- We judge offensive objectively- would a reasonable person of ordinary sensibilities be offended?  
	Battery
Offensive contact- reasonable standard

	Piccard v. Barry Pontiac Buick
	- Plaint reports troubled car to news show

- Plaint shows up to dealership and pulls out phone to photograph the mechanic

- mechanic lunges at her to stop recording, Plaint sues for battery and assault
	- Intent to injure/harm someone is not required for battery, just the intent to cause offensive bodily contact 

- Camera counts as an extension of the body, policy argument for tort to cut off the path for more escalation 
	Battery 


Assault 


Offensive contact to extension of body

	Lopez v. Winchell Donut House
	- Plaint (employee) accused for stealing $ from cash register

- Def interrogated her, locked the door 
- Plaint said she was scared that she couldn’t leave

- Court rules that it wasn’t false imprisonment
	False imprisonment can’t include moral force to want to stay
	False imprisonment

	Womack v. Eldridge
	- Plaint sues photographer for tricking him to take a picture of him for the school paper when really it was used at trial in a child molestation case

- Caused mental distress to Plaint

- Yes IIED, Plaint knew or should have known it would have caused distress
	- IIED: (1) An intentional or reckless act that, by (2) extreme and outrageous conduct (3) causes (4) severe emotional distress to another.
- Offends “generally accepted standards of decency or morality”
- IIED measured objectively (would a reasonable person be distressed) and subj (how distressed was the victim)


	IIED


III. DEFENSES TO INTENTIONAL TORTS

A. Constitution

· 1st Amendment limits defamation and IIED involving public figures or issues of public concerns

· Must be FALSE statements made with actual MALICE or with a reckless disregard of the truth

· Hustler Mag v. Falwell: Famous pastor sues porn mag for parody article written about him, article did specify it was parody

· Public figures may not recover from IIED w/out showing 1) false statement made about you and 2) made with actual malice

· Malice can be knowledge the statement is false or a reckless disregard for the truth

· Falwell did not have an IIED claim here 

· Defense also applies if the statements involved issues of public concern (ie, case at a veterans funeral where people were shouting homophobic comments, families of the deceased sued but could not b/c commentators were protected by 1st amendment)
B. Consent 
· Can be a complete defense, but limits to this defense exist when:

· Consent is not informed

· Consent is not voluntary

· Malicious attack that goes beyond to what I consented to 

· Ie signed up for a hockey match but gets beat up

· Consent violates public policy 

· May be express consent or implied by custom

· Hart v. Geisel: fighter dies in a prize fight that he consented to 

· Maj rule: if mutual consenting combat in anger, both parties can sue if injured

· Min rule: if mutual consenting combat in anger, neither can sue in the absence of excessive/disproportionate contact 

· Court does not apply either Maj or Min rule b/c fight was not out of anger

· Can’t sue for $ when it’s a planned fight that is agreed to in advance 

· Don’t need to know the min and maj rule, just know consent as a defense

C. Justification (Self-Defense or Defense of Property)

· Can use reasonable force in response to a reasonable belief (objective and subjective) that another will intentionally cause them harm and that the force you are using is proportionate
· You can use lethal force if you think harm is lethal, but NOT to protect property

· DEADLY FORCE ALLOWED BUT NOT TO PROTECT A HOME

· Property owners can use reasonable, non lethal force, including OBVIOUS and non-deadly barriers like barbed wire (because they are proportional) 

· How much force is actually reasonable is always a jury Q

· Courvoisier v. Raymond (Self-Def): C lives on top of his store, burglars come, he chases them away and then the R (police) arrives. C mistakenly thinks R is a burglar (is near sighted, doesn’t have glasses on, its dark out) and shoots him. 

· C’s defense: using self-def b/c he thought R was pulling out a gun and was going to use lethal force

· Test for self-def is subjective (what the Def was thinking) and objective (what a reasonable person would have done in their situation and what is a reasonable amount of force)

· Katko v. Briney (Defense of property): Def sets up a shotgun trap on her abandoned property to avoid trespassers, shoots and injures Plaint 

· NOT VALID SELF DEFENSE, this was a disproportionate/excessive use of force

· Not allowed to use lethal force to protect property

D. Necessity 
· CAN USE SOMEONE ELSES PROPERTY/TRESPASS BUT DOES NOT APPLY TO HARM PPL
· Public necessity: for the purpose of averting imminent public disaster

· Interest in protecting the public is greater than the damages

· Argument that you are protecting the community

· No compensation, don’t have to pay for the damages

· Private necessity: privilege to take steps to protect yourself/3rd parties

· Ie- can trespass on a person’s property to avoid a graver danger to yourself
· If property owner does not allow you to do so and you suffer damages, you can sue them 

· But if you invoke this necessity and cause damages to land you have to pay for them (justification is that you don’t want the property owner to pay for damages that they didn’t cause)
· Privilege extends to trespass land, but not to harm people

· Private is saving yourself v. public is saving more than 1 person/a community

· Vincent v. Lake Eerie: cargo boat had to anchor on someone else’s dock b/c a bad storm was incoming, boat ends up causing damage to the dock 

· Court holds that under necessity, Def was allowed to leave the boat docked, but he still has to pay for damages 
· Captain was not careless, he still committed an intentional tort but he has a defense 

· Could technically be private and public necessity 
IV. NEGLIGENCE
Negligence requires four things: 

1) DUTY: An obligation to conform to a particular standard of care to another, usually that of an ordinary, prudent “reasonable person.”

2) BREACH: A failure to satisfy that standard of care.

3) CAUSATION: Breach is factual AND proximate.

4) HARM: Plaint is harmed (Damages)
5) MINUS DEFENSES
A. Duty
How to approach duty questions:

· Misfeasance v. Nonfeasance

· If Nonfeasance, is there an exception to why duty would be owed? 
· Common carriers and innkeepers (Andrews v. United)

· Property held open to the public

· Custodial relationship of Helpless person (Harper)

· Voluntary assumption of duty (Falwell)

· Parties “in charge” of others with dangerous propensity (Tarasoff)
· Negligent entrustment (Vince)

· Negligent misrepresentation (Randi) FUCK RANDI EAT NUGGETS
· Privity (Strauss)
· Social hosts v. commercial hosts (Reynolds v. Hicks)
· Property based duties 

· Traditional approach: invitee, licensee, trespass (Carter v. Kinny)
· Modern approach: no categories, reasonableness (Heins, Ponsecai v. Walmart)

· Government actors:

· Gov acting like a private party (Riss)

· Breaching a ministerial rule meant to protect P (Lauer)

· Cuffy factors 

· Even if there is a duty, are there policy reasons to limit it? (Strauss)

· Foreseeability of harm 
· Certainty of harm/Closeness of connection b/w P and D

· Fear of excessive liability

· Burden

· Who is in the best position to avoid the harm

· Moral blameworthiness 

· Certainty of harm to P/Closeness of connection?

· Moral blameworthiness?

· If there was no physical harm, can the P recover for emotional harm? NIED
· Near miss/Zone of danger NIED (Falzone, Metro North)

· Negligent act

· Results in immediate fear of personal injury 

· Causes fright/emotional distress 

· Manifests in a physical injury or sickness (Metro North did not meet this, court expanded the)
· Bystander to family member (Portee v Jaffee, Johnson) – DEATH OR PHYSICAL INJURY
· Contemporaneous witness
· Physically close to the event

· Close family member

· Special cases involving death (Gammon)
· Could there be policy for still allowing recovery even if it doesn’t fall in those exceptions? See Gammon
Misfeasance v. Nonfeasance

· Misfeasance = you have a duty for care when your actions cause the risk or expose the Plaint to harm. Not acting = negligence
· Will be punished for your failure to act

· Also counts when you are actively making the policy worse

· Nonfeasance = when you did NOT cause the harm, you have NO duty, even when its an easy rescue 

· You passively observe harm to another but won’t be punished for failure to act 

· Rule: ABSENT A SPECIAL RELATION, WE PUNISH MISFEASANCE AND NOT NONFEASANCE
· NONFEASANCE = NO DUTY TO ACT UNLESS SPECIAL RELATION TO VICTIM OR TO PERPETRATOR
Exceptions of special relations 

· Special relationship b/w Def and Victim: 
· Examples:

· Common carriers or innkeepers (Harper)
· Property held open to the public (Harper)
· Parents
· Custodial relationship of careless person (Harper)
· Voluntary assumption of duty (Farwell)
· Harper v. Herman: Def owns a boat and takes it out on the lake, Plaint dives off but the water is very shallow, hits his head and dies. Is Def liable? No. 
· Nonfeasance, but none of the exceptions/special relationships apply 

· Plaint was not a helpless person, he was an adult and could have asked before jumping in

· Absent a special relationship, Def did not owe a duty at all to victim 

· Does not matter how preventable or probable the harm was, still no special relation
· Farwell v. Keaton: two friends hanging out, Plaint gets beat up buy random guys, Def (the friend) starts to help him but then eventually they just keep hanging out, Def leaves Plaint in back of car and Plaint dies. Is Def liable? Yes

· Nonfeasance, but he assumed a voluntary duty of care

· Once you start giving aid to someone, you assume voluntary duty

· You only need to exercise reasonable care before discontinuing your aid, but you can’t leave them worse off than how you found them

· Generally you can discontinue aid if they are in the same position as before you undertook the duty

· Special relationship b/w Def and Perpetrator

· General rule is that you don’t have a duty to protect others from the actions of 3rd parties b/c its hard to control what others do, but there are exceptions which include: 

· Negligent representation that impacts physical safety of others (Randi)
· Negligently providing false information that when relied upon harms a 3rd party

· Actor must reasonably expect 3rd parties to be in danger

· Can be careless information gathering or communication

· FUCK RANDI EAT NUGGETS

· Providing false info/half truth 

· Info is relied upon by someone else 

· Must reasonably expect the harm to occur 

· Negligently provided info- careless information gathering or communication

· Parent/Child

· Owner of property/user of property 

· One who "takes charge" of a person and knows they are likely to cause harm to another (Tarasoff)
· Must exercise reasonable care to prevent harm (ie, warning others)

· Randi v. Muroc School District: school wrote glowing letters of rec for an employer who got hired and then sexually assaulted a student, turns out he had a history of SA that was not disclosed in letters. Mom of victim sued the writers of the letters for misrepresentation 

· Could the writers/school be held liable? Yes 

· If you negligently give false information/half truths to someone and physical harm is caused by that someone’s reliance on the information, you are held liable
· Tarasoff v. UC: student tells therapist he is going to kill his ex GF, therapist tells campus police but nothing happens, boss tells him to not do anything about it, eventually student does kill the ex GF. Parents are now suing the therapist 

· Is therapist liable? Yes. 

· A special relation exists when you take charge of someone else and know or should know that that person will cause harm. Duty to at least warn someone exists, he didn’t warn the family in this case
· Here therapist had control over student and knew about harm 

Policy grounds for duty 

· Extending duty b/c of policy: If there is no special relation either to victim or perpetrator, is there still a policy argument that would merit imposing duty?
· Cases: Strauss
·  Factors courts consider: 

1. Foreseeability of harm to Plaint 

2. Burden on Def/the community to impose or not impose a duty 

3. Severity/certainty of potential harm to Plaint in absence of duty 

4. Closeness of the connection b/w Def conduct and the Plaint 

5. Moral blameworthiness of conduct at issue

6. Availability and cost of insurance 

7. Preventing future harm

Privity-Based Duty
· Contractual relation w/ someone
· Strauss v. Belle Realty: Huge blackout in NYC, Plaint tripped going down to the basement of his apt b/c lights were out, sued the light company
· Is light company liable? No. 

· Reasons to limit liability: 

· Would be expanding litigation too much and create unlimited liability for utility companies
· No privity of contract b/w Plaint and light Co in the common area (there would be privity in Plaint’s own unit)

· Plaint is not the immediate customer, landlord is

· Only liable to who you are in privity of contract with
· It was misfeasance but there was policy reasons to not hold Strauss liable 

· THINKS OF IT AS A POLICY CASE, THE PRIVITY IS A SMALL PART OF THE CASE.

· Court is really worried about the unlimited liability, it is too burdensome to impose liability , they could not take steps to limit liability 

· At the end of the duty argument include policy arguments 

Social Hosts v. Commercial hosts

· Social hosts aren’t able to regulate behavior as well, don’t have the expertise, and don’t have the $ for insurance

· Commercial hosts have a profit motive (incentive to make things safer), have greater supervision, more financial power
· Reynolds v. Hicks- couple gives alcohol to a minor at their wedding, kid gets in a car accident when driving drunk, victim sues the couple for giving him alc 

· Here, the Hicks are social hosts so they are not held liable

Negligent entrustment

· you may owe a duty if you supply someone a good knowing or with reason to know that they were going to use it in a way to harm someone 

· Vince v. Wilson: aunt and car dealer knew that nephew did not have a license and had a drinking/drug problem but still gave him $ for the car and dealer still sold him the car

· Gets in car accident, can victim sue? Yes. 

· Applies to anyone who directly or indirectly supplies property for the use of another

· Most commonly applied to guns and cars

Special case for property owners

· Traditional property-based duties: vary depending on the status of the entrant (Invitee, Licensee, or trespasser?)

	Invitee
	Licensee
	Trespasser

	Definition: Business guests procuring a material benefit OR public invitees (holding property open to the public), you are getting a material benefit from them coming to your property
Duty: Protect from known or reasonably knowable hazards even if the hazard is obvious to the victim

Obvious and non obvious 

Duty (activities): protect from known or reasonably knowable harmful activities on the property that the guest would not expect to discover and is not aware of (ie- Travis Scott concert)

Ex: Feinberg coming to Zimmerman’s waffle party to promote Zimmerman’s non profit (still a material benefit b/c Z gets more donations)
	Definition: Social guests or non-business guest w/ no material benefit. Private guests at social affairs
Duty: Protect from known AND non-obvious hazards

Duty (activities): protect from known or reasonably knowable harmful activities on the property that the guest would not expect to discover and is not aware of (ie- Travis Scott concert)

Ex: Carter v. Kinny
- Def host a bible study at their house, Plaint slips on ice on the way in and sues Def

- Are Def liable? No, it was not a known or obvious hazard. Def had shoveled snow before the event and did not know ice had formed
	Definition: entering property without any permission
Duty: Generally, owners do not owe trespassers a duty of care, only to protect from known, concealed hazards that were left willfully/wantonly on property 

Duty (child trespassers): protect likely child trespassers from crippling/deadly hazards that a child wouldn’t recognize when the burden of eliminating the hazard is small

Ex: Can’t leave shot gun traps at your door 


· Modern property-based duties: owners owe duty to exercise reasonable care in the maintenance of their premises for all lawful entrants 
· Landlords have duties towards those lawfully on the property to exercise reasonable care to maintain their property in safe condition, including the risk of foreseeable fire hazards and crime

· Heins v. Webster County- Plaint slips and fall when walking into a hospital, sues the hospital

· Unclear if he is a licensee or invitee, he was either there to visit his daughter or there to interview for the job of Santa?

· Moves away from traditional bright line rule of invitee = duty and licensee = no duty to be more flexible

· Posecai v. Walmart- Plaint in parking lot and gets robbed, sues Walmart for not having sufficient security 

· Can be held liable not only for physical defects

· Court uses the test: the more foreseeable the harm, the more the need to impose duty
· Not that foreseeable b/c it was broad daylight and it was not a high crime area

· Factors to determine foreseeability: 

· Number- how many times harm has happened in the past 

· Nature- severity of the harm that occurred

· Location- does the harm typically occur there 
Special case for government actors

· Usually, very hard for government actors to owe a duty, unless: 

1. Government acting like a private party (Ie: breaching a contract, maintenance of property)
a. Riss gives us ideas of what is public and what is private

b. Public: police, firefighters

c. Private: buildings open to the public, hospitals

d. Does it fit within something we expect the government to traditionally do? = public 

i. Traditional government functions: dispatching police. Fore protection, EMT service 

e. Private = everything else (did the enter a K with you, did they do something like a private party)

2. Still acting governmental, but breaching a ministerial rule that was meant to protect you (Lauer)
3. Government made a promise to you that you relied on (Cuffy factors)

· Riss v. City of NY: Plaint getting terrorized by her ex repeatedly for 6 months, she repeatedly calls the police for help but the police refuses, eventually ex bf throws lye in her face and she is blinded. Plaint sues police for not protecting her

· Is police liable? No

· Not acting like a private figure, more public

· Would open floodgate to lawsuits if we hold police liable for what they could be doing to protect people

· Cuffy v City of NY: altercation b/w neighbors, mom calls 911 for help, help doesn’t come. Eventually neighbors kill her son. 

· Direct assurances by 911 or court ordered protections may be owed specific obligations 

· Court establishes Cuffy factors that give rise to duty

· Assumption- Did the gov assume duty through their promises or actions?
· Knowledge- Did the gov know that their inaction would lead to harm?
· Contact- Was there direct contact b/w the gov and the victim?
· Reliance- Did victim reasonably rely on the action of the gov to keep them safe?
· Court says contact factor is not met here b/c it was the mom who called 911 not the son himself 

· Lauer v. City of NY: 3 yo dies, the coroner makes a clerical error and concludes that death was from blunt trauma so father is investigated for over a year for child abuse/murder

· Eventually the coroner corrects the mistake and notes that cause of death was an aneurisms but he does not inform DA office so the investigation against dad continues 

· Is city liable? No

· There was a ministerial rule to correctly report the death, but this rule is meant to protect the DA office/public at large, not the plaint specifically 

· Can only be held liable for bureaucratic screwups that are meant to protect the Plaint

Duties for pure emotional harm: NIED- Negligent Infliction of Emotional Distress

· Usually you cannot recover for physical harm, but under the NIED exceptions you may be allowed to recover for purely emotional harm 
· Near miss/Zone of danger NIED (Falzone- wife sees husband get hit by a car and nearly gets hit herself and becomes ill from her fright, Metro North- railroad worker exposed to asbestos and sues for his increased risk of cancer)

· Negligent act

· Results in immediate fear of personal injury 

· Causes fright/emotional distress 

· Manifests in a physical injury or sickness- have a disease or symptoms 
· Metro North expanded this to say that even if it was disease or symptom free sometimes if it is more likely than not to develop a disease this factor is still met. VERY RARE. Still did not help P in this case b/c it was a less than 10% chance of getting cancer

· Bystander to family member (Portee v Jaffee- mom watches helplessly as her son is crushed in an elevator, shes close but never suffers from physical harm; Johnson- baby abducted from hospital, parents did not see him for 4 months but were not able to sue under this test b/c they were the indirect victims)

· Familial or intimate relationship

· you directly observe it
· You are physically close to the event- can’t be observing from afar/on TV
· The victim died or actually suffered from substantial physical injury
· Special cases involving death:

· Misdiagnoses of illnesses

· Mishandling body parts of the deceased 

· Sometimes courts will create new categories/tests based on policy reason that may still allow P to recover if they don’t fall into the specific exceptions (Gammon- father dies and son is expecting his belongings in the mail, gets a severed leg instead, thinks its his fathers leg but it isn’t)

· Court adopted new test: Would a reasonable person be distressed? 

· Recognized that policy reasons may still allow recovery even if it doesn’t fall into the zone of danger test or bystander test

· VERY MINORITY RULE
· Policies for limiting NIED:

· Avoid false positive claims 

· How to get proof for NIED 

· Unlimited liability/floodgate of claims 

· Policies for expanding NIED:

· Fairness

· Directness of relationship

· When liability is controllable 

· KEY TAKEAWAYS FOR NIED:

· Usually you cannot recover for emotion harm alone absent physical damages 

· Courts have fashioned specific exceptions (zone of danger, bystander relatives) and sometimes they can impose a new duty based on policy concerns (Gammon) but this is rare 
Duties for economic loss

· Court adopts the restatement test to be able to recover for pure economic harm (KPMG):
· Negligent statement made 

· Know the statement will be used for a particular reason 

· Know what parties/particular class of ppl will rely on the information

· Fails to exercise reasonable care in obtaining or communicating the information 

· Nycal v KPMG: KPMG does an audit for a company that P invests in, company ends up going bankrupt and P loses a lot of money 
· KPMG not liable b/c at the time they did the audit they don’t know what Nycal is going to use it for or who was going to rely on the information

· Court says foreseeability test (can sue if the harm was foreseeable) is too broad and near privity (can only sue if P and KPMG were in contract but they were not) is too narrow 
· SoCal Gas: small biz owners sued SoCal Gas after a major gas leak made them lose business. Were not able to recover b/c doing so would create unlimited liability for D.
· Reaffirmed courts commitment to the rule that you cannot usually recover for pure economic losses 

· The default is that we can’t recover for economic losses in the absence of physical damage, but there are some exceptions 

· Negligent misrepresentation (KPMG)

· Negligently handling a will

· Restaurant that can’t open in time b/c of contractor issue 

· Should we create a new category? They won’t do this when they can’t draw a meaningful line. Can’t draw a meaningful line in time and space.’

· Last thing: does policy create an exception? 

· SoCal gas case: points to policy considerations 

· Beneficiarry to a will w/ negligent legal advice 

· Restaurantar w/ a GC that breaks contract 

· Really narrow, really foreseeable parties 

· Limited calss of ppl that would foreseeably be injured—policy exception

· TAKEAWAY: Usually we don’t allow ppl to recover from pure economic harm, unless there is a negligent statement made that was relied upon or maybe there is a policy reason to establish it 

B. Breach 

What are the different ways you can establish a breach?
1. Reasonable person standard

· Failure to exercise care that ordinary person of reasonable standard would exercise to avoid harm 

· Doing something that a reasonable person would not do

· Factors to consider what is reasonable: Is injury foreseeable? Have we seen the danger before? Was injury preventable? 

· Exceptions to reasonable standard: 
· Common carriers (ie transportation services) and experts- more stringent standard of care b/c of their experience in the industry, instead of reasonable person it’s the average person in their industry

· Bethel v. NYC Transit- someone sat in the wheelchair accessible seat and the seat collapsed, Def was liable b/c bus company held to a higher standard

· Children and physically disabled- less stringent standard of care b/c their lack of age, wisdom, experience, and capacity

· Exception for children is when they engage in adult activities, in this case they are under the same standard as adults

· Adams v. Bullock: kid playing on a bridge that goes over a trolley system, got shocked by electrical wires, sued trolley company for negligence 

· Court says Def is not liable

· Accident was not w/in Def foresight, they took all the necessary precautions, this is an extraordinary peril they could not have anticipated 

· Steps Def would have to take to avoid injury are not w/in their scope

2. Risk-utility analysis: B < P x L

· Breach exists when the burden of taking precautions (B) is smaller than the probability of harm (P) and the gravity of harm (L)

· Weigh the burden of taking precautions to the probability and gravity of harm

· U.S. v. Carrol Towing: Def had a towboat that was improperly docked, collided into Plaint’s ship (government property), goods on the ship and the boat sank. 
· P: high % that something bad could’ve happened, lots of boats in the area

· L: really valuable property so the gravity was substantial, also really valuable to society b/c these ships were part of the war effort 

· B: burden of taking precautions was not that high, all they needed was to make sure that their boatman was on the boat when he should have 

· Court uses calculation to hold the Def liable/not liable

· Policy arguments for/against Risk utility analysis
3. Custom

· Customs (ie- industry customs) can be evidence of breach, not conclusive evidence but it is very strong
· Trimarco v. Klein: Plaint in shower and the glass shatters, sues landlord for no having shatter proof/tempered glass 

· Was common practice in NY housing industry to have tempered glass, so landlord was held liable 

· Court rules when a custom defines a standard of care, then you’re neglecting a duty by not following it

· When to apply custom? Common practice. When to not? Outdated, not followed by enough ppl/only in a specific region

· Pros of using custom: 

· Reflects industry expertise

· Wisdom of many

· Sheds light on what safeguards are feasible for the Def to follow 
· Helps provide jury a current standard

· Cons of custom:

· Not all customs are good, some are outdated

· Customs are slow to evolve 

· Standards may not be followed by enough people or limited to a particular geographic area 

4. Violation of statute/regulations

· Unexcused violation of a statute = automatic negligence when the statute is designed to protect a particular class of people/interests OR protect against particular harms/hazards

· Negligence per se = when courts adopt a statute/legislative rule as the standard for reasonable care. Automatic negligence. But only when the statute:

· Protects a particular class of ppl/interests from certain harms/hazards
· Law must be designed to promote public safety or a matter of life or death
· Martin v. Herzog: buggy crashes into car, buggy did not have lights on. Buggy driver found negligent b/c he broke the regulation of needing to have lights on 

· Violation of a statute is negligence if it’s a matter of life or death

· Tedla v. Ellman: couple walking on the wrong side of the road and get hit by a car

· This rule is about public convenience not public safety (gives guidance to pedestrians, not a law that promotes public safety)

· A statute that is not about life or death = violation is not a breach 

· Even if it were a statute that envokes negligence per se, they would have had a good excuse to break it b/c the other side of the road was more dangerous

· Here violating the statute was not negligence per se because the statute did meet the test but they had good reason to break
· Was negligence per se but they had a good reason to violate? Or NOT negligence per se but even if it was they would have a good reason? BOTH
· NEGLIGENCE PER SE (RULE THAT PROMOTES PUBLIC SAFETY) = AUTOMATIC NEGLIGENCE UNLESS YOU HAVE A GOOD REASON TO BREAK THE RULE

· Excuses to break the rule:

· Complying with the rule could be more dangerous then not complying

· Physical or mental disability, children, incapacity 

· Lack of knowledge or notice about rule

· When to apply this: is the rule a safety rule (Martin)? Or is it a just a “rule of the road” (Tedla)?

5. Evidence (Direct, circumstantial, Res Ipsa Loquitor) 

· Three types of evidence:
· Direct- witness, physical evidence of exactly what happened

· Circumstantial- relying on direct evidence to support an inference of another fact

· Res ipsa: so obvious it speaks for itself, but this is pretty rare 
· Factors of res ipsa:
1. Ordinarily would not occur in the absence of negligence-- Boy that’s negligent!

2. Act under the exclusive control of Def

3. Act not caused by Plaint, it wasn’t the Plaint’s fault

· Byrne v. Boadle- Plaint walking down the street and flour barrels falls out of a window and hits his head, sues owner of shop

· Res ipsa satisfied, this would not happen w/o negligence 

· McDougald v. Perry: Plaint driving behind a truck, spare tire comes off of truck and hits Plaint’s car

· Res ipsa satisfied, this wouldn’t have happened w/o negligence 

· Bad examples of res ipsa: falling down stairs (need more evidence)

· Good examples: elevator falling, pipes busting, gas explosion (don’t need more evidence, the res ipsa stands by itself)
· Ybarra v. Spangard: Plaint goes into appendicitis surgery, walks out with severe back pain and blood trauma in the back 

· Res ipsa satisfied, was in the exclusive control of the Def

· Exclusive element of res ipsa does not have to be that exclusive, ie in McDougald do we could make the argument that the truck manufacturer was at fault


· A better Q would be: is the kind of negligence that is usually associate w/ a particular class of people?
· Res ipsa satisfied if the act alone is enough, do not need to bring in more evidence

· Inferences that we draw when we don’t have direct evidence of negligence
· Just an inference, Defs can rebut the inference 

Who decides breach? 
· Usually the jury does, but sometimes judges take this power away 

· Benefits of Judge vs. Jury
	Why let JUDGE dismiss a case?
	Why let JURY hear a case?

	- Clear lines and consistency 

- protect decisions better made by policymakers or experts from the passion/prejudice of jury
- promote personal responsibility when we think Plaint can be in a better position to not get hurt

- defer to other gov agencies that may be better suited to hear the case

- when the standard is clear, courts should lay down the standard
- case is so clear jury would not see diff
	- Social/tech advancements unknown to judges
- when there are no clear lines/rules

- democratic input to check unelected judges 




· Restatement Re. when to remove cases from the jury:
· Conflicts w/ social norms about responsibility

· Conflicts w/ another domain of law

· Institutional competence and administrative difficulties
· Deference to discretionary decisions of another branch of gov 

· Goodman v. Railroad Co: Plaint driving and struck by an oncoming train, claims he slowed down before approaching railroad and couldn’t see train b/c track was obstructed by houses

· Court adopts a bright line rule: must stop and get out of the car to check before proceeding to drive. Narrow holding. 

· JUDGE DECIDES

· Notorious for the judicial overreach into jury territory 

· Pakora v. Wabash: Almost same facts as above. 

· JURY DECIDES

· Court says bright line rule from Goodman is too strict and could be dangerous

· Andrews v. United Airlines: Passenger deboarding a plane gets hit in the head w/ a luggage that fell from overhead compartment, sues airline. 

· JURY DECIDES
C. Causation
Types of causation: 

1) Factual causation for single defendants (“but for” and “substantial factor”)

2) Factual causation for multiple defendants 
3) Proximate cause 

Factual causation AKA cause in fact:  

· Factual causation for single defendants:
· Two tests: But for and substantial factor
· But for test: one event was necessary to produce another event, no matter how remote 
· Easy test—But for the negligent act happening, the harm would have not occurred 
· Ex: But for Zimmerman being born, we would’ve never had waffles in class 
· Only applies when there is ONE event, not when there are two independent, concurrent events that (aka multiple forces operating at the same time)
· Substantial factor test: D’s conduct is the cause if it could at least have been a "material element" in bringing about the event
· Used for cases w/ multiple sufficient causes, when there are multiple things that could’ve caused the harm
· Defining what is “material” enough is for the jury to decide 
· Ex: 2 fires test—one fire was caused by an electric mishap, the other was caused by an arsonist. Technically the arsonist was not the but for cause, but was still a substantial factor 
· In cases where the cause is not obvious, we may need general and specific scientific evidence to prove that D’s negligence was at least a “substantial factor” in bringing about harm
· General: my dog doesn’t bite! v. specific: even if my dog bites, it didn’t bite you!
· How do we deal with non-obvious causation and distinguish when natural things that may cause harm from someone being negligent? Rely on scientific evidence about general and specific causation. Applies to both the but for test and substantial factor test.
· General causation: The event is generally capable of causing the harm that P experienced 
· Ex: Stubbs: water is contaminated and P gets typhoid fever and sues the city, but there are tons of causes for this. General evidence presented: the water had chlorine and other solids, which generally are causes for typhoid 

· If a disease is rare, we may have little general evidence (Zuchowiz- P takes a pill at 2x the recommended dosage and develops a rare pulmonary disease, general evidence presented: the medicine generally causes lungs to constrict which leads to pulmonary disease)

· Specific causation: Evidence that an agent specifically caused harm to P

· Even if generally causes that harm for others, did it cause the specific harm P faced? 

· Was P exposed directly to it? Was there an alternative explanation? If no to either Q, probably not specific causation 

· You don’t have to rule out every other explanation (Stubbs), but you do need to rule out alternatively plausible ones 

· Ex: Stubbs: contaminated water case, specific evidence presented: Dr. examined P and said the water caused his typhoid; there was a short amount of time b/w P’s exposure and onset of illness 

· Ex: Zuchowiz: looked at the before and after pic—before she was really healthy and then she took the medicine and got sick; short time b/w taking the drug and the diseases (~1 month)

· NEED TO SHOW BOTH SPECIFC AND GENERAL EVIDENCE

· Guidelines for scientific evidence (Bradford Hill factors):  
· Temporal relationship
· Strength of association b/w exposure and disease 

· Relationship b/w the dose given and the response 

· Can we replicate the results

· Is the association consistent w/ existing knowledge 

· Alternative explanations 

· Effect of stopping the exposure—does the harm decrease or increase 

· Factual causation for multiple defendants:

· When you have the evidence that two ppl caused the harm/both were responsible, the question is: who should pay? J + S liability 

· States with J+S: If one of them is broke or out of the jdx, you can go after the other person for the entire amount  

· Some states just have joint: if the other person is broke you are out of luck, you can only go after each person for their share of liability
· Alternative liability: holds two or more D’s liable when they act in concert or concurrently to produce a single injury even when theoretically only one D could be actually responsible for the harm 
· Apply when there is a proof problem ( it’s unclear which, of a small number of negligent Ds, caused a single harm. Courts will hold all Ds responsible, even when it is physically impossible for all of them to be responsible.
· Apply when 2 or 3 Ds, usually not much more than that 

· Shifts burden to D to find out which one did it: If they can’t figure it out, you can sue both for the whole thing (if jdx applies common law rule for J+S liability), or can sue both for 50% each (in a jdx that has abandoned J+S rule and holds D liable for their percentage of fault)
· Joint and several liability: a single D, acting concurrently or in concert with others, may be liable for the whole injury
· P can sue multiple negligent D’s either together or separately, even if one D was only 1% liable for the harm and the other D was 99% liable

· If multiple D’s are found liable but one of them is insolvent, P can get 100% of the $ damages from one D 

· Modern state law reforms to this rule: 

· Some states have kept it 

· Some states have abolished it entirely—can only recover from D according to their respective levels of fault

· Some require D to be at least 50% responsible for injury 

· Some (CA) only apply it for economic damages—can’t get non-economic pain and suffering damages 

· Ex: 2 students throw an M&M at the same time and hit someone, only one M&M actually hit the person, but it’s a 50/50 chance of which one, so we hold both students liable 

· Ex: Summers v Tice: two hunters negligently shoot and harm one man, both use the same gun w/ the same bullets, so it’s impossible to tell who shot hit him ( Both D’s held liable b/c they were acting in concert 

· Market share liability: Ps who consume a good can recover from multiple Ds based on their participation in the marketplace when D produces a generic, fungible product that is indistinguishable from others

· Applies when there is a bigger proof problem than alternative liability ( even when P can’t point to exactly to which manufacturer made the product that caused them harm
· Apply when you can’t use alternative liability b/c there are too many actors/potential Ds 

· Ds are severally liable according to their % share of the market 

· Severally: only liable for your share 

· J+S: can be liable for everything

· Ex: Hymowitz v. Lily: Plaintiff pregnant mothers ingested a drug (DES) that caused them to miscarry or have daughters who later got cancer. Over 300 manufacturers of this generic drug so hard to know if D was the maker of the drug that P consumed, but still held liable according to their % share of the national market since they participated in the market (D marketed the drug for pregnancy use) 
· Liable even if they could prove they did not cause the specific pill ingested by P (Ex: P took a red pill but D only made blue ones)

· Although in CA, you could escape liability if you can prove it was not your specific drug that was ingested 

Proximate causation: 

· There is a sufficient connection b/w D’s conduct and P’s harm to hold D liable 

· Central question: Foreseeability– if it’s foreseeable that the harm would have occurred, proximate cause is satisfied 
· Unforeseeable harm: is Ps injury beyond the type of harm that is to be expected, or did it happen in an unusual manner or result in an unexpected severity of harm?
· Unexpected manner and degree of harm (eggshell P) have no impact on the analysis, can still have proximate cause even if the manner or d

· If it’s the type of harm to be expected = proximate cause, even if it happened in an unusual way or if it happened to an unexpected degree.

· Ex: Benn v. Thomas- P dies of heart attack 6 days after getting rear-ended in a car accident. 

· Ct. holds there is prox cause b/c even though the severity/degree of the harm was unforeseeable, the type of harm could have been expected 

· Does not matter that he is an eggshell P, harm still expected 

· Ex: Polemis- D negligently knocks wooden board into lower compartment of ship filled w/ a chemical (benzene) and causes and explosion

· Benzene is highly flammable, so it is foreseeable that an explosion could occur when negligently mishandling it. A fire is an expected type of harm.

· Ex: World Trade Center- Ps can sue for an improperly locked fire door even if the manner of harm was unexpected (an unprecedented terrorist attack) because the type of harm (a fire) was expected
· Ex of NO prox cause: Wagon Mound- ship negligently spills bunkering oil at a wharf and it causes a massive fire. 
· Ct holds that there is NO proximate cause b/c there was evidence that this type of oil was not flammable, so a fire was not an expected type of harm. 

· Other unexpected type of harm: speeding train gets hit by a falling tree
· Lots of things could go wrong w/ a speeding train, it could derail or crash into another vehicle 

· But if ppl get hurt b/c a tree randomly falls on it, this is not the type of harm that you would expect at all. 

· You would have all the elements of neg (duty, breach, factual cause), but no proximate cause 

· Unforeseeable act/superseding causes: did another intervening act cause the harm, or did the act fall w/in the scope of risks created by D? 
· If acts are related enough then it’s foreseeable, but if they are not then they do not fall w/in the scope of risk 
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· Ex: Stewart v. Federated Dept Stores- P stabbed and killed in dimly lit Bloomingdale parking lot by robber

· Ct said there was prox cause— a reasonable jury could see how an attack in a dimly lit parking lot could fall w/in the scope of risk created by D’s negligence

· Contrast to: not foreseeable that overgrown bushes would lead to violent crime 
· Unforeseeable party: was P a foreseeable P or were they too remote in time and space to be harmed by Ds act? 

· Ex: Palsgraf- Mrs. P was standing on a train platform, 2 men running to catch the train dropped their luggage that had fireworks in them. Explosion goes off and a penny scale falls on Mrs. P injuring her 

· Ct arg: Mrs. P was an unforeseeable party, she was too far away from the explosion to be a foreseeable plaintiff

· Mrs. P was in some position, in time and space, that was too far for her to be an expected P  
D. Damages (see above)

E. Defenses to negligence
· Outline for defenses: 

1) Contributory and comparative negligence 

2) Assumption of risk

a. Express assumption of risk

b. Implied assumption of risk 

i. Primary 

ii. Secondary 

3) Preemption

Contributory and comparative negligence: 

· Contributory negligence: If P is even 1% to blame, there is no case and they are completely barred from bringing a claim. Over time this standard became more lenient and evolved into today’s law ( comparative negligence
· Comparative negligence: P’s fault does not completely bar him from a claim, rather it reduces his recovery of damages by his % of fault. (if P is 20% at fault then he recovers 20% less) 

· Two versions:

· Pure comparative negligence: P can sue even if D is only 1% responsible

· Modified comparative negligence: P can sue only if he’s less than 50% responsible (ie D has to be 51% responsible)

Assumption of risk: 
· Similar to the consent argument for intentional torts—can’t sue if you consented to the risk 
· When to apply comparative neg as opposed to AoR: 

· Comparative neg: P was careless about his own safety. P was not paying attention. Ex: carelessly jaywalking when looking at ur phone. 
· AoR: P is knowingly and voluntarily walking into the street 
· Express AoR: written/oral agreement that waives liability that is broad enough and clear enough to cover the alleged harm is enforced when they are (1) freely made, (2) the parties are in relatively equal bargaining position, and (3) it is consistent with policy
· Key questions: 1) does contract cover D’s negligence? 2) Is contract barred due to public policy? 
If the language of the agreement clearly covers the claim at issue and it does not violate public policy, contract is upheld under express AoR 
· Ex: Tunkl- Admitted patient going in for open heart surgery signs an agreement waiving hospital’s liability, but Ct. holds it violates public policy 

· Tunkl factors for what violates public policy: 

· Business is publicly regulated 

· Business is an essential service (hospitals, childcare, banks, etc)
· Business is open to the public 
· Excessive bargaining power b/w parties 

· Adhesive contract 

· P is under custody and control of D 

· Ex: Powder Ridge- P snowtubing at a ski resort, signs an agreement barring lawsuits arising from resort’s negligence and from inherent risks of the sport. P injures foot when snowtubing on a negligently maintained bank on the slopes 
· Tunkl factors why this might be a violation of public policy:

· Completely open to the public 

· Adhesive K—you either sign the waiver or don’t go on the slopes 

· D has complete control of the slopes, equipment, etc. 

· Implied AoR: non-written, but P had knowledge of the nature and extent of danger and still voluntarily assumed the risk
· Applies when there is no written agreement 

· Primary AoR: P knowingly and voluntarily assumed risk of an obvious and inherent danger of socially acceptable behavior (sport, game, amusement)
· One who takes part in a sport accepts inherent dangers as long as they are obvious and necessary (Murphy) ONLY EXCEPTION is when the danger is hidden/obscured

· Not a true affirmative defense, instead it bars P from bringing a negligence claim to begin with 

·  You can’t sue at all—but w/ secondary AoR you can sue 
· Ex: Murphy v Steeplechase- P gets on “the Flopper” ride at an amusement park and gets injured after he falls. 

· Ct holds D has a defense under implied AoR even though P did not sign a waiver b/c he saw people getting on the ride before him and the whole point of the ride was to get thrown off balance by the conveyor belt

· Ex: a football player couldn’t sue for getting tackled during a game

· Secondary AoR: Knowing and voluntary assumption of negligent behavior  

· A true affirmative defense b/c it is asserted only after P establishes that D has been negligent 

· Applies when P is aware of negligence but acts anyways and gets harmed as a result

· Ex: Davenport: P informed landlord of a dimly lit stairwell for months and still slips and falls on stairs one day.

· Ct denies P’s claim under secondary AoR b/c he assumed the risk of danger caused by D’s negligence. P voluntarily assumed the risk of D’s negligent decision
· Ex of Secondary v. Primary: Volleyball 

	Primary AoR- normal volleyball game
	Secondary AoR- ZG volleyball

	A volleyball player hit in the face knowingly and voluntarily assumed the obvious and inherent risks associated with playing a volleyball game.
	A player of ZG volleyball knowingly and voluntarily assumed the risk of Zimmerman's negligent decision to stage a volleyball game in his classroom.


Preemption: 

· Idea that federal law is supreme, so a state tort claim may be preempted by federal law ( all state courts must follow fed law when state and fed law conflict 

· Usually there is a policy against preemption 

· State law claims are preempted by federal law when: 1) it says so explicitly in a federal law (express) 2) it’s impossible to comply with both (implied conflict) or 3) state lawsuit obstructs the purpose of fed law (implied obstacle).

· Express preemption


: Does federal law expressly say that state law "requirements" in a certain area are preempted?
· There is something in the language of a statute that expressly says that you can’t have a conflicting state law 

· Text of federal law has a "preemption clause" that expressly provides that inconsistent state law should not be given effect
· Look for preemption as written in the law 

· Look to apply whether the statute applies to this situation 

· One side will argue that the statute would apply, and the other side would say its too narrow and it doesn’t apply 

· Key questions: 

· 1) What does the federal statute say? Does it cover the alleged misconduct? 

· 2) Does the state lawsuit require something different than what the fed statute allows or does it fall completely outside the scope of the fed statute?

· Ex: Riegel v. Medtronic- P almost dies in heart surgery when Dr. uses a catheter (manufactured by D) that burst

· D argues that P’s state law claim is preempted by fed law that regulated medical devices (Medical Device Act) b/c D complied w/ the MDA when creating product 

· MDA says that no state shall establish additional/different requirements from the federal ones listed in the act about the safety and effectiveness of the device 

· Was P’s claim preempted? Yes, it imposes a different requirement, which is expressly preempted in the MDA law 
· Ct says there is no other way to read the statute than to see that it preempts state law 

· Implied conflict or impossibility preemption: if not expressly written in the law, does federal law impose requirements that make it impossible to comply w/ state law? 

· It’s impossible to comply w/ both state and fed law, no way you can possibly comply with the fed law and your state tort claim 
· Ex: Wyeth v. Levine- P lost an arm after ingesting a drug and she alleges that there was insufficient warnings/mislabeling of the drug. No specific statute to point to so it’s an implied preemption case. 

· Was Ps claim preempted? NO. P could have legally changed the drug’s label while also complying w/ the FDA regulations on labeling—it is possible to comply w/ both state and fed law.
· Could fall under the other implied preemption—Ct said it does not frustrate the purpose and objective of the federal law 
· D argued that it would frustrate the purpose of the statute which is the nationwide movement to have more uniform labeling standards and to have everything in one label (ct disagrees, but this is the type of argument that you would make)

· Ex: a federal statute requires that you do not install air bags in your car, but your state tort suits says that D should have installed one to minimize P’s injury. 

· This suit would be barred/preempted even if the statute does not say anything about inconsistent state laws b/c D cannot possibly comply w/ both state and fed law at the same time  
· If you’re arguing that the suit should not proceed, you will say that it frustrates the purpose of the law

· Implied obstacle preemption: if not expressly written in the law and it is possible to comply w/ both, does state lawsuit obstruct/frustrate the purposes/objectives of the federal law? 

· No text and possible to meet both, but frustrates “purposes and objectives” of federal law
· Is the state tort suit going to frustrate the purpose of federal law

· Not that its impossible to comply, but moving forward would complicate the scheme for the law 

· Mushy—just making policy arguments 

	
	Factors to Consider

	Express Preemption
Questions
	1. Can you read the language, purpose and history of a particular provision of the statute to bar lawsuit against defendant?      


	Implied Conflict Preemption
	1. Is it impossible to comply with both state and federal law?   

	Implied Obstacle Preemption
	1. What is the purpose of that statute? Does the lawsuit interfere with a “significant” regulatory purpose?  Can you say the opposite—that it doesn’t interfere at all, or alternatively, that it helps regulators do their jobs?
2. What level of regulatory oversight exists? Does agency consistently oversee claims about safety and health?  If so, a tort claim might be redundant or over-deter.  If not, the lawsuit might help fulfill an important regulatory goal.
3. What does the agency say? Does a federal agency say that a tort interferes with purpose of the statute or its regulations? If so, courts may defer to what the agency thinks about the lawsuit.



V. STRICT LIABILITY
Still need to prove causation, but not duty or breach since it is not a negligence case. 
Categories of SL: 

1) Abnormally dangerous activities

2) Manufacturing defects

3) Design defects
a. Consumer expectation test 

b. Risk utility/excessive preventable danger (RAD test w/in this)

4) Information defects (Failure to warn) 

Economic harm-

· Is it actually pure economic harm? Maybe its property harm or physical harm If yes, is there an exception: 

· Nycal v. KPMG 

· Can only be held liable if there is a negligent statement made (communicating wrong), and a class of ppl would rely on it to their deteriment, and the person who was mking the statement knew or reeasonbly would know that a class of ppl would rely on it 

· Last thing: does policy create an exception? 

· SoCal gas case: points to policy considerations 

· Beneficiarry to a will w/ negligent legal advice 

· Restaurantar w/ a GC that breaks contract 

· Really narrow, really foreseeable parties 

· Limited calss of ppl that would foreseeably be injured—policy exception

Abnormally Dangerous Activities: 
· Abnormal: 
· Activity is not common
· Inappropriateness of activity 
· Community value is outweighed by danger 
· Dangerous: 
· High degree of harm to person, land, or personal property
· High likelihood of grave harm 
· Inability to eliminate risk through reasonable care ( most important factor  
· Ex: Fletcher v. Reynolds- D builds large reservoir over coal mines and the water flooded into neighboring property b/c of weakened soil bed, but they were not at fault/negligent
· Is D still liable even though they were not at fault? YES. This is an abnormally dangerous activity—D is liable for bringing something onto the land that, if released, would damage neighboring property 
· D still liable for natural consequences that result from dangerous and non-natural use of the land 
· Ex: Indiana Harbor- Chemical company ships 20K gallons of a flammable, toxic chemical on a train, leak causes the chemical to spill. 
· Ct argues NO SL b/c ordinary care could have prevented the accident- D could have inspected the train better or they could have hired additional ppl to monitor the leaks 
· Most important factor when applying SL: a particular accident could not be avoided by taking more care. The risk is NOT a manageable risk that can be avoided 
· If it is a risk that could be avoided w/ more care = negligence 
· Ex: Hot air balloon flying over NYC and lands/ruins a garden
· Abnormal: not a common activity, inappropriate to do so in a city, value of riding a balloon is not outweighed by its dangers
· Dangerous: High degree of harm is possible, likelihood of harm is great, cannot eliminate risk by exercising more care (no matter how careful you are you could not prevent accident)
· Ex: Monkey on the lam—no matter how much security/care you take, we will still hold you liable for harm monkey causes b/c it’s an inherently dangerous activity 
	Normal 
	Not Normal

	Gas in a Meter
	Large quantities of inflammable liquid stored in densely populated city

	Automobiles
	Fireworks in public streets

	Electric wiring in a machine shop
	Accumulation of sewage

	Water in household pipes
	Large quantities of water collected in dangerous place

	Airplanes
	Fumigation with cyanide gas

	Vibrations from ordinary construction
	Excavation that lets in the “sea”

	Dogs
	Tigers, Monkey on the lam


Manufacturing Defects: 
· An aberration in the manufacturing process that makes the product liable

· Key Q: Is the product different from, and more dangerous than, its intended design? AKA the product causes harm b/c it doesn’t do what it’s supposed to do after a screwup in the manufacturing process
· Examples: 

· A single coke bottle that is over-pressurized on the assembly line (Escola)
· A heart catheter that explodes during heart surgery (Riegel)
· A train derails b/c of a defect in the wheel bearing system 

· RESTATEMENT RULE: A maker or seller of a product (manufacturer) who sells a defective product is subject to SL for harm to persons or property caused by the defect. 
· Products are defective/a manufacturing defect exists when products depart from their intended design even though all possible care was exercised.
· May have a proof problem—hard to prove there was a design defect when the product shattered/broke in the accident. 

· Can use circumstantial evidence to fill the gap naturally when a product doesn’t perform the way you would expect 

· One can infer there was a manufacturing defect w/out specific proof when: 

· The incident that harmed P was a kind that generally results from a defect 

· The incident was not solely the result of other causes 

· Ex: MacPherson: Buick sold a car to D, who then sold it to P. Car had a defective wheel made w/ bad wood and the wood shattered. (SL did not exist at the time but the principal would apply to the facts of the case) 
· Ex: Escola: Waitress unloading Coke bottles when one of them shatters in her hand. 

· No matter how much effort D takes to ensure quality control of the bottles, still held liable under SL 

Design Defects: 

· Applies when the whole product design/blueprint is defective 

· Distinguishing manufacturing v. design defect: Is the product dangerous b/c of an aberration in the manufacturing process or b/c of the design itself? 

· Manufacturing = there is only one flaw/hiccup in the manufacturing process

· Design = the entire design/blueprint is wrong 

· Two step analysis:

· Step 1: is it a maker or seller of a product?

· Step 2: Is it an obvious or non-obvious defect? (Argue both sides)
· Test for obvious defects– Consumer expectation test
· Key Q: Does it flunk what an ordinary consumer would expect? A product may be found defective if the product failed to perform “as safely as an ordinary consumer would expect” when used in an intended or reasonably foreseeable manner
· Defective if it failed to perform as safely as an ordinary consumer would expect 

· Examples: 

· Cars exploding when they’re idling at a stoplight 

· Tires that fail before 2,000 miles 

· Airbags that deploy randomly 

· Brakes that fail immediately after purchase 

· Test for non-obvious defect— Risk utility test (excessive preventable danger test)
· What makes it non-obvious? 

· There is a technical defect/more nuanced complication

· Consumers have no idea how safe a product is supposed to be/how the product is made 

· D is liable if the risk of danger inherent in the design outweighs the benefits—did the design create excessive preventable danger? 

· Factors: 

· 1) Gravity and likelihood of harm 

· 2) The availability of a reasonable alternative design that would have reduced the risk of harm 

· RAD factors: cost, product longevity, maintenance and repair, aesthetics 

· 3) Adverse consequences that the reasonable alternative design could have on society generally—is it good or bad for society? 
· Ex: leg guards on motorcycles (reasonable), VW case where Ct said that alerting the minibus that dramatically would change the aesthetics (not reasonable)

· Ex: Soule v. General Motors: P injures ankles from the toe pan crushing her feet in a cat accident—problem is too complex for the ordinary consumer expectation test, we don’t know how safe a toe pan should be as a consumer 

Information defects (failure to warn): 
Main questions: 

1) Is a warning required? 

2) Is the warning adequate? 

3) Is there an exception that eliminates the need for a direct warning? (learned intermediary doctrine) 

Is a warning required? 

· General rule: a seller is required to warn against 1) latent dangerous resulting from 2) foreseeable uses of the product 3) of which it knew or should have known about 

· Includes unintended uses of the product, as long as it is foreseeable 

· Warnings are required when the dangers are latent AKA not commonly known

Is the warning adequate? 

· General rule: Warning must convey a fair indication of the danger, and warn with the degree of intensity required by the nature of the risk 
· Warning must have sufficient: 

· Reach 

· Scope 

· Seriousness

· Graphic power 

Is there an exception?

· Learned intermediary doctrine: manufacturer does not owe a duty of care to the ultimate consumer, as long as they warned the middle man seller (ie prescribing physician) of the danger of the product 
�Do we talk about the purpose of the statute here or with implied?


�Would both implied preemption always apply or usually its one or the other?


�YES TALK ABOUT PURPOSE for both express and implied





