Torts Outline 
Damages

Single judgement rule- Fetter v. Beale (1697)
· The goal of tort damages- to restore plaintiffs to their condition before the accident occurred to the best of our ability

· One judgement can be entered, compensate everyone for everything (past and future losses)

· Lump sum avoids: 
· High admin costs

· Difficulty collecting money over time

· Indefiniteness 

· Usually decided by the jury, unless the award “shocks the conscious”
Economic damages

· Past losses

· Lost income: assessed by past earnings, average across industry, employees, insurance
· Medical costs

· Future losses 
· Income and medical expenses

· Age/work, dependents 

· Economic variables (interest/inflation/taxes)

Non-economic damages

· Emotional distress

· Effect on family

· Lost enjoyment of life 

· NY requires a spark of awareness 

· Rational for non econ damages

· Recognition that physiological harm is real

· Way to deter the wrongdoer

· Way to assure distributional justice 
·  - Seffert v. Los Angeles Transit Lines 
· Non-economic losses were based on $100/day + $2k a year. For bus dragging woman leaving her permanently disabled 

· Was ok because it did not shock the conscious and was not a result of passion/prejudice

·  McDougald v. Garber
· (1) loss of enjoyment of life is not its own category from pain/suffering, (2) a spark of awareness is required to recover pain/suffering damages 

· The purpose of the law is to compensate, not punish, so no awareness=no meaning/utility for the money 

· Majority of states disagree and allow recovery for loss of enjoyment of life

Punitive damages 

·  Was the tort intentional, willful, wanton, or malicious?

· Unjustifiable failure to avoid a known risk

· Oppression of another

· Conduct intended to cause injury (malice infact)

· Fraud 

· Intended to punish, not compensate

· Courts began to impose limits on some awards under the due process clause

i. Assessing if damage award violates due process clause

1. Reprehensibility of defendant’s conduct

a. Physical harm?

b. Reckless disregard for safety?

c. Repeated misconduct?

d. Vulnerable target?

2. Ratio of compensatory to punitive damages

a. Single digit ratio that shrinks when the there are large compensatory damages & reprehensibility of conduct 

3. Presence of comparable sanctions/civil penalties

· Why punitive damages:

i. Dignitary harms

ii. Court access for less valuable cases 

iii. Substitute for violent retaliation

iv. Preventing defendant from repeat harms

· Mathias v. Accor Lodging
· 37:1 ratio for filling rooms known to have bedbugs when they had chances to fix or not fill rooms. Proportionality to the defendant’s wrongs
· Justified so they do not profit from fraud, not by defendants wealth

· Taylor v. Superior Court 
· Court allowed for punitive damages due to defendant’s past actions if drunk driving

· Conscious, deliberate disregard of others’ interests can be a cause for punitive damages 

· State Farm v. Campbell
· Supreme court reduces awards because they violated due process clause

· Reprehensibility is only considered in the present case, not unrelated conduct, so state farm’s actions did not justify the award

· Proportionality was not correct, in this case it was 500 to 1, not the 9 to 1 or less preferred ratio
· Civil penalties- there should be a criminal process for criminal conduct, the possibility of one does not justify a larger award. The closest criminal sanction was much less in value
Intentional Torts

· Intent requires:

· Acting with purpose, or

· Acting with substantial certainty that consequence will result

· Capacity is not a defense (insanity, age)

· Reasonable person standard to judge if forbidden conduct is construed as harmful

· Distinguished from recklessness and negligence

Types of intentional torts

Battery

· Intentional offensive contact to body or object immediately connected to the body without reasonable consent

· Doctrine of transferred intent- if your intentional act accidentally hurts another, that second person can also bring a tort suit

· Offensive contact- does not have to be immediate (ie poison or trap)

· Intent to injure not nec when defendant intentionally sets forth motion that causes injury
· (Garratt v. Dailey)
· Kid who pulled chair, plaintiff must prove the kid move the chair w purpose/intent of causing contact w the ground or he was substantially certain the fall would occur

·  (Whitnastsky v. Huey)
· Bodily contact was not offensive when measured objectively- ordinary person would not have been offended by the slamming of the door

Assault

· Intent to put an individual in ‘reasonable apprehension’ of imminent bodily harm

· Words alone are not enough

· Conditional language negates threat if they suggest the threat is not imminent

· If you do this, I will…

· Picard v. Barry Pontiac
· Man put his finger on a woman’s camera (extension of her body) and threatened her by lunging at her
· Both assault and battery satisfied

False imprisonment
· wrongfully confining someone against their will
· boundaries need not be physical, threats are sufficient if they would threaten a person of ordinary sensibilities
· duress

· legal authority

· moral force alone not enough (ie staying to protect reputation)

· There cannot be a reasonable means of escape
· Must be conscious regarding the confinement, or at least harmed by it if unconscious 

· Lopez v. Winchell’s Donut House
· No false imprisonment when you can leave any time
Intentional Infliction of Emotional Distress (IIED)

· (1) intentional or reckless act by (2) extreme and outrageous conduct (3) that causes (4) severe emotional distress to another
· Reckless act- having reason to know the conduct may cause severe emotional harm+ took no steps to avoid the result

· Extreme and outrageous- offends generally accepted standards of decency/morality

i. Includes continuous or repetitive conduct

ii. Defendant in a unique position of control or authority

iii. To vulnerable populations

· May consider whether D knew about plaintiff’s vulnerability

i. (ie I know you’re afraid of spiders so I send one to your mailbox)

· Womack v. Eldridge
· woman intentionally brings man into a child molestation case on false pretenses when she knew or should have known emotional distress would result
· a reasonable person should have recognized the likelihood of serious mental distress caused by involving an innocent person in a case like this

· causual connection between wrongdoer + emotional distress
Defenses to intentional torts
· The constitution can provide defenses

· i.e., first amendment protection of free speech can make the standard higher for an IIED claim against a famous person 
· Hustler v. Falwell
· Public figures claiming IIED must also show (1) false statements of fact (2) made with actual malice (knowledge the statement was fake or w reckless disregard to its truth)

· Consent

· Consent is a complete defense to an intentional tort when they have the capacity to do so, and they knowingly and voluntarily participate 

· Limited when (1) consent is not informed, (2) consent was not voluntary, (3) attacks that go beyond scope of consent, (4) consent otherwise violates public policy, (5) fraud/duress to obtain consent

·  Hart v. Geisel
i. Prize fighting counts as consent as it was not out of anger, and both had consented

Justification

Self-defense

· People may use reasonable force in response to a reasonable belief that another will intentionally cause harm

· Retreat required when you can do so in complete safety. Otherwise, you can use lethal force

· Jury must decide if it was a reasonable use of force based on the reasonable person standard
·  Courvoisier v. Raymond 

· man protects his store and accidentally shoots a cop
· if objective and subjective facts show that he was shooting in self-defense, and that force was used proportional to the harm, he would not be liable 

defense of property
· property owners can use reasonable, non-deadly force to prevent trespass 
· Katko v. Brinley
· using a spring gun to protect a farmhouse
· defendant liable for damages bc human life was not in danger and force was not proportionate 

Necessity

· Public necessity
· for the purposes of averting imminent public disaster

i. “The welfare of the ppl should be the supreme law”

· You do not need to compensate for damages in this case, unless the gov does it (under the 5th amendment)

· Private necessity

· Privilege to take steps to protect yourself or third parties 

i. If someone denies this, you can sue them for harm

· User of this defense must compensate for any damages done in the process

· Vincent v. Lake Eerie Transportation Co.
· Under the doctrine of necessity, man moored his ship to the dock causing it damage during a storm

· Had to pay damages he caused

· Justifications: place the burden on the person in the best position to avoid harm, corrective justice, deterring bad conduct, compensating injured parties

i. The privilege extends to trespass, but not necessarily to other kinds of harm to people

ii. Measured by a reasonable person standard 
Negligence
· Negligence requires 4 things 
· Duty: an obligation to perform a standard of care to another, usually that of an ordinary reasonable person
· Breach: a failure to satisfy the duty of care
· Causation: the breach must be the factual & proximate cause of the harm
· Damages: plaintiff is harmed
Duty
· An obligation of a of an ordinary reasonable person
· Misfeasance or nonfeasance?
· Special relationships
· Duty to third parties
· Policy for evoking non-duty
· Negligent entrustment
· Duty of property owners
· Duty of gov actors
· Duty relating to nonphysical harm
Misfeasance v.  Nonfeasance
· Absent a special relationship, tort law punishes misfeasance but not nonfeasance
· Foreseeability does not matter, unless there is an established special relationship (no duty for easy rescue)
· Misfeasance- when a party exposes another to an increased risk of harm through conduct
· Nonfeasance- when a party fails to act in order to reduce harm, even when burden is very slight
· Special relationships
i. Common carriers/innkeepers 
ii. Property held open to public
iii. Custody over helpless ppl
iv. Botched rescue, voluntary undertaking
· Harper v. Herman
· man on boat does not warn of shallow water, not held responsible
· there was no special relationship and he did not cause the harm so no duty for misfeasance 
· Farwell v. Keaton
· friend gets beat to death and friend half rescues, leaving him to die in the back of his car
· You must take reasonable care in giving aid, you can generally abandon care if you leave person I the same position they were found in. not the case here, so he was responsible under a theory of special relationship 
Special relationship between Defendant and Perpetrator
· generally, no duty to prevent harm to others absent a special relationship
· exceptions:
i. parent child
ii. negligent representation that impacts physical safety
a. Negligently providing false info
b. That when reasonably relied on gives rise to physical harm to a third party
c. Actor must reasonably expect third parties to be put in peril
d. Careless info gathering or communication
2. Randi W
a. Man gets recommended for teaching job w/ no mention of assault in past
b. Negligently withheld info about his past assaults
c. Was reasonably relied on by the new school district, gave harm to more assault
d. D knew or should have known they would cause harm to others
iii. one who takes charge of someone who is likely to cause harm to others
1. must have (1) a relationship of taking charge, (2) knows or reasonably knows about impending harm caused by the person (3) to an identifiable third party
a. must exercise reasonable care to prevent harm incl warning identifiable third parties in danger
2. Tarasoff v. Regents
a. Therapy counts as taking charge, death was foreseeable to an identifiable third party
Negligent entrustment 

· one who knows or has reason to know that their property will be used to create an unreasonable risk to another by supplying the property to a third party
· Vince v. Wilson
· Great aunt and car dealer liable for providing addict nephew w car after failing his drivers tests
Policy grounds for imposing/limiting duty

· (1) foreseeability of harm, (2) certainty of harm, (3) closeness of connection, (4) moral blameworthiness of preventing/not preventing, (5) policy of preventing future harm, (6) burden on D and community of duty, (7) availability/cost of insurance

· Liability may be based on lack of privity when it would lead to limitless liability for the party who caused the harm

· Strauss v. belle realty co. 

· Power company negligent for causing blackout

· Bc there was no contract for P in place he was injured w D, there was no liability due to potential for limitless liability otherwise

Social actor v. commercial actor

· A social host is not held to the same liability as a commercial host for lack of expertise and ability to monitor guests

· Social hosts lack cohesion, money, and expertise 

· Commercial hosts have the opposite and constitute a discrete class of ppl

·  Reynolds v. hicks
· Hosts of wedding not held responsible for drunk driver who left the party as non-commercial hosts
Duty of property owners

· Traditional- Invitee (business guests)
· Owed a duty to protect from known or reasonably knowable hazards on the property, even if hazards are obvious to the victim
· Licensee (social guests) 
· Owed a duty to protect from known and non-obvious hazards 
· Trespasser
· Only must be protected from known, concealed hazards willfully or wantonly left on the property
· Children
· Protect them from crippling or lethal hazards that children won’t recognize where the burden of eliminating danger is slight
· Dangerous activities
· Protect invitees/licensees from unreasonably dangerous activities on the property like fire hazards
· Consider: (1) status of entrant, (2) foreseeability of harm to defendant, (3) severity or obviousness of danger to the victim
· Status can change throughout the visit 

· carter v. Kinney
·  bible host does not owe a duty for ice slippage

· Was a licensee and not owed protection from unknown dangers
· Modern rule
· Heins v. Webster County 
i. duty owed to ice slipper at hospital regardless of his status, all lawful entrants are owed a duty of maintenance of the premises 
ii. all lawful entrants req a duty of care, then duty becomes a jury. Q- foreseeability of harm, purpose of entering building, time/manner/circumstances for entry, use of property, reasonableness of inspection/warning, opportunity to repair/give warning, burden on land owner
· In some jurs, even unlawful entrants must be protected from harm
· Duty for crimes committed on property
· Majority rule: property owner responsible to injured party if the crime was foreseeable, taking into account the number, nature, and locations of prior crimes 
· posecai v. Walmart
i. Store not held liable for man robbing woman in parking lot
ii. Possible tests for duty- foreseeability test (how foreseeable was this), totality of the circumstances test (most common) 
1. Considers the number, nature, and location of the crime/similar incidents 
Duty of the Government
· 3 bases of finding gov duty:
· Is the issue traditionally a gov function or are they taking the role of a traditionally private enterprise? 
i. If private then duty
· Is the decision discretionary? If it is ministerial duty that’s owed to a particular person, then duty
· Has the gov taken a specific obligation to an individual? Cuffy factors-
i. (1) assumption of duty through promises or actions
ii. (2) knowledge- the gov knew inaction would lead to harm
iii. (3) contact- direct contact between the gov and indv
iv. (4) reliance- plaintiff relied upon the gov to their detriment
· Riss v. Nyc
· woman sues the gov for not protecting her after husband throws lye in her face and she warned the police he would hurt her. It was a public duty, and there was no undertaking so no affirmative duty
i. The court did not think it was institutionally competent to determine the allocation of gmnt funds, afraid of unlimited liability of the police
ii. Dissent- bc they owe an obligation to everyone; they owe an obligation to no one. They already can make discretionary decisions on how to allocate funds, this is just aiding the process
· Cuffy
· Father told the police about neighbor attacks, no affirmative duty because there was too much time between the call and the attack for there to be reasonable reliance, son did not call the cops himself
· Lauer v. NYC
· Medical examiner wrongly reports death of 3 yr old as murder, father is investigated because of this
· Although ministerial duty, the examiner’s duty was owed to the public at large and not specifically to the father, so no duty asserted
· Modern rationale for special case of gov
· Separation of powers
· Institutional competence of courts
· Protects the public fisc
· Chilling effect on public officers
Duty related to nonphysical/emotional harm
· NIED
	
	General Rule


	Minority Rule



	NIED for “near misses”


	•Negligent Act

•“Zone of Danger” (aka “Immediate Fear of Personal Injury”) 

•Causes Fright

•Severe Emotional Distress Resulting in Physical Ailment (substantial bodily harm or illness
	One or two states still require some physical impact to recover emotional distress damages



	NIED for bystander relatives/intimates


	•Contemporary Witness and Physical Proximity to Death or Substantial Physical Injury

•Family Relative

•Severe Emotional Distress
	Few states still require you be in the “zone of danger,” too.  Some also require physical manifestation. 



	NIED for special cases involving death 


	-Misdiagnoses

-Mishandling body

-Pets (not at common law)

-“Cancerphobia” (but only when very likely to get sick from toxic exposure)
	Foreseeable that mental distress would result to the “ordinarily sensitive person”



	Loss of Consortium


	Substantial Injury or Death to Spouse or Child
	Allows children to sue for parents’ death




· Falzone v. Bush,
·  woman in car and almost got hit by reckless driver who hit her husband. She got ill as a result 
· Establishes that just physical contact is no longer necessary, Zone of danger first case
· Buckley v. Metro North
· Buckley was exposed to asbestos while working with train company
· Not allowed to recover damages because of policy concerns incl:
i. Must be more likely than not to get sick
ii. Non-immediate fear of injury
iii. Can sort non-trivial from trivial claims
iv. Easier to draw the line here to prevent a flood of litigation (less unlimited liability)
· Not in risk of physical harm
· Minority rule- would a reasonable person have been reasonably foreseen to be emotionally harmed 
i. gammon
1. man sues hospital for sending leg in mail, mishandling body part
2. a reasonable person would have been emotionally harmed from this
ii. Portee v. Jaffee
1. Plaintiff watches as son is crushed by elevator and dies
2. NIED for relatives- (1) there must be death/serious injury, (2) relationship-familial or intimate relationship, (3) you must directly observe the harm, (4) physical closeness 
3. Recovery allowed in this case
iii. johsnon v. Jamaica hospital
1. No recovery because parents were not the directly harmed party, must be directly harmed to recover for a pure emotional damage
2. Attempts to limit liability
Pure economic loss
· Nycal Corp v. KPMG
· KPMG not liable through the restatement test:
i. Restatement test § 552 (1) knowledge the statement will be used for a particular purpose (2) limited class of ppl will rely on that info for that purpose (3) fail to exercise reasonable care in obtaining or communicating info
ii. 2 other tests:
a. Foreseeability of harm to plaintiff (too broad)
b. In direct or close to privity with plaintiff (too narrow)
· southern cal gas
· No obligation to pay for financial loss absent charity or statute requiring this porter ranch gas leak caused relocation)
· Rowland factors are analyzed- (1) foreseeability, (2) closeness of connection too defendant (3) degree of certainty of harm suffered by the plaintiff, (4) moral blame, (5) policy of preventing future harm 
· Other policy concerns about limiting liability, capriciousness in choosing who gets benefits and perverse incentivization weigh heavier than the rowland factors 
· Policy reasons for limiting duty
· Foreseeability, controllable liability, fair compensation
i. Policy grounds for duty
1. Foreseeable
2. Certainty of harm to plaintiff
3. Closeness of connection
4. Moral blame
5. Policy of preventing future harm 
Breach

· breach is a failure to satisfy the standard of care established in Duty. 5 ways to establish breach
· reasonable person standard (common law)
· risk utility analysis 
· custom
· violation of statutes or regs
· direct and circumstantial evidence (res ipsa loquitor)
Reasonable person standard
· standard of care measured by the ordinary prudence that a reasonable person would exercise to avoid injury under the circumstances 
· Common carriers and experts may be held to a higher standard
· Children and phys disabled may be held to a more lenient standard
· Adams v. bullock
· A young boy swings a pole and gets electrocuted by an a wire run by the trolley system
· An ordinary person would not have taken more care so there was no breach
Risk utility analysis
· Liability in perfect conditions only exists when the cost/burden of taking additional precautions (B) are less than the probability of harm (P) and the magnitude of harm (L). B>PL

· Not as useful when assessing human life

· US v. Carrol Towing
· D was drilling a barge and did not retie boat which ran into a tanker and sank

· The bargee on the boat had no excuse, risk utility shows that having someone on the boat lowers the risk at essentially no cost
· Grey v. Pinto
· Ford calculated that the cost of dealing w deaths was cheaper than retrofitting all defective cars

· The gravity of harm did not quite align though bc human lives are hard to value

Custom
· Proof of a common practice may be used as some non-conclusive evidence to demonstrate that there was a failure to comply w due care

· 1. Must make sure the custom is applicable

· 2. Must make sure the custom exists to protect from harm
· 3. Where does custom apply? Local, nationwide, statewide, etc. 

· Benefits

· Feasibility- if everyone follows it must b feasible

· Foreseeable- intended to address something that is foreseeable

· Expertise and experience 

· Encourages internal safe norms

· Objections

· May not reflect full costs of potential harm to society

· Discourages innovation

· Market failures

· Trimarco
· The market standard was to use shatterproof glass and this was used as evidence of breach when the glass in the apt broke
Negligence per say (breach of statute)

· 1. What was the purpose of the statute?
· If it was to protect a particular class of people or from a particular harm, then breach

· 2. Is there an excuse? Jury determines if party should be excused based on:

· incapacity

· Reasonable care to comply with statute (on the way to fix problem)

· Lack of knowledge or notice

· Compliance=greater risk of harm

· There is conclusive evidence of breach if above are satisfied, if there was an excuse then it’s a jury q

· Compliance w statute is not automatic exoneration but is evidence in that direction

· Martin v. Herzog
· headlight statute was designed to protect others on the road, so there was negligence per se when accident occurred w/o negligence
·  Tedla v. Ellman
· pedestrian safety statute was violated but following it would have been more dangerous so there was no negligence per say
Res Ipsa Loquitor

· 1. The injuries would not have occurred absent negligence
· 2. Injuries caused by something in the exclusive control of the defendants 

· Standard is lowered when D is in a better position to determine what caused the harm

· 3. Not caused by P

· Byrne v.  Boadle 

· flour barrel fell on pedestrian this was obvious negligence, the only possible explanation

· McDougald v. Perry
· Truck tire fell off and crashed through plaintiffs car, this could not have happened absent negligence and truck had full control over the tire
· Exclusive control

· There is a tendency to relax the requirement when the D is in a better position to gather info or avoid harm

· Ybarra v. Spangard
· When D went in for surgery he awoke w damage to his shoulder. All Drs and nurses held liable as they were acting as one and were in a better position to know what happened/avoid harm
Who decides breach?

· Judges decide the law
· Jurors decide the facts
· Jurors decide mixed qs except in exceptional cases where no juror could decide the q as a matter of law incl:
1. Conflicts w social norms about responsibility
2. Conflicts w another domain of law
3. Institutional competence and admin difficulties
4. Deference to discretionary decisions of another branch of gov
· Baltimore railroad v. Goodman
· Judge decided that goodman assumed the risk bc he did not check for railcars when he was approaching the tracks 
· Judge thought there was a clear duty to check the trains so he decided
· Pokora v. Wabash railway
· The jury got to decide whether the p was req to get out and look for trains every time because it was a question of fact
· Andrews v. United Airlines
· Jury decided that nets not wroth installing bc they are the ones flying after airline did risk utility analysis
Causation

· But for causation- an event was necessary to cause a result 
· Used when nothing else could have caused the harm
· If there is 1 person/thing at fault use this test
· Substantial factor causation
· The harm was substantially caused by this negligence
· Use when there are concurring independent factors
· Hardeman v. Monsanto
· Introduces general/specific causation
· General causation- is the agent capable of causing harm generally
· Specific causation- did the agent actually cause the harm to the plaintiff
· Were they exposed? Alternate explanations? 
· Bradford hill guidelines: general causation and some for specific 
· Is there a temporal relationship? What is the strength of association between the exposure and disease? Is there a relationship between the dose and the response? Can we replicate the results? Is the association consistent with existing knowledge? Have alternate explanations been considered? If we stop exposing the person, do their odds of getting sick go down?

· Stubbs v. Rochester- water company exposes sewage to drinking water

· If there are 2+ potential causes and the defendant is guilty of one, that is enough to hold them liable
· As long as the negligent act could have been the cause, it does not have to be the only cause 

· Zuchowitz
· Woman over prescribed meds, was determined to be the specific cause based on expert testimony 

· Can have specific causation without general causation in rare instances

· Cause in-fact for multiple defendants

· Joint and several liability

· Any D can be sued for everything 
· Used when 2+ people are acting in concert or concurrently. And there is a single indivisible injury that they could be held liable for 

· Some states have rejected while others require each D to be at least 50%. Responsible

· The jury chooses responsibility

· Ds can be sued for the whole thing if the other D is broke

· Alternative liability (up to 3 Ds)

· Used when each person is equally likely to have caused the harm, shifts the burden to the Ds
· Holding them both responsible even if only one could have been guilty, if they cannot prove who did it
· Policy: proof problems easier solved by Ds, unfairness of imposing loss bc of lack of proof, deterrence 

· Summers v. Tice
· 2 hunters fired in direction of P but only 1 pellet hit him

· Both Ds held liable for harm to P
· Market share liability

· When a bunch of Ds are in the same market and it is: a generic fungible product, there are problems of proof, D was in superior position to reduce risk, and for deterrence
· 15 states have adopted this notion
· Held liable based on their market share

· Hymonowitz v. Eli Lily
· Pregnancy drugs were interchangeable w 300 manufacturers selling

· Most states (besides NY) you still must prove slight specific causation, cannot have for sure not been exposed to something. 

· Proximate causation (after analysis of cause in fact/who is liable, but P was so unforeseeable, the harm was so unforeseeable, or there was an intervening factor so the D should not be liable)
· Sufficient connection between Ds actions and the Ps harm to hold the D liable as a matter of policy

· Proof the D breached a duty, at least a partial cause

· Courts hold Ds liable for every consequence of their negligence

· Legal limits on proximate cause:

· Superseding causes that break the chain of causation

· Only holding people accountable for things reasonably foreseeable

· The more things in the chain of events, the less liable the D is

· The more time lapses the less liable the D is

· Directness/indirectness of harm

· 3 questions related to foreseeability (is there enough connection from the Ds misconduct to the Ps harm):

· 1. Was the injury totally beyond the type of harm expected from the misconduct? if so, no proximate causation. 

· Or did the harm just arise in an unusual manner? Or was the harm just more than expected? If so, proximate causation

· Benn v. Thomas
· Heart attack from rear end collision, was held liable 

· Eggshell P rule

· Wagon Mound
· No proximate cause when the oil caught fire in the water because it was unknown to the Ps that it was dangerous, so they resumed operations

· A different kind of harm must be foreseeable for proximate cause to be present

· Palsgraph- she was hurt by a scale, not the explosion

· Who would have expected the innocuous package to be filled with fireworks
· 2. Unforeseeable act- was there an intervening act from another party? If so, was that act foreseeable given the Ds negligence?

· Stewart v. Federated Dept Stores (superseding causes)

· P was an invitee at a dept store with a history of muggings, lack of security guards (as pointed out by company exec), dimly lit and unprotected garage, etc. 

· But for causation- if they had guards there, the mugging would not have occurred. 

· Proximate cause- crime was reasonably foreseeable based on the factors above (within the scope of risk)

· Palsgraph- no one could have expected the man to be carrying fireworks
· 3. Was the P a foreseeable P? was the P in a position in time/place to be harmed by D?

· We measure unforeseeable plaintiffs by who could be hurt by the tortious conduct (decided by jury and is fact based)

· Palsgraf (unforeseeable plaintiffs)

· Plaintiff across the station was not in a foreseeable position in time or space to be harmed by the defendants 

Defenses to Causation

· Contributory negligence

· Under common law, if the P was 1% negligent or more, the case was unable to go forward 

· Thus, juries would be lenient toward Ps or would invoke the last clear chance doctrine

· Last clear chance doctrine- if the D had the last opportunity to avoid the harm but went forward anyways, they are guilty regardless

· if the D was reckless, contributory negligence did not apply

· Comparative negligence

· Modern approach, the jury weighs who is responsible and then awards money based on that 

· If the P is 40% responsible, they get 60% of the $

· Assumption of risk (like consent)

· Express assumption of risk: written oral agreement to waive liability that is:

· 1. Broad enough to cover harm in question and 

· 2. Clear enough to cover the harm 

· The language must be extremely explicit 

· 3. Consistent with public policy

· Trunkle factors: 1. Is the D publicly regulated? 2. Is the D providing an essential service? 3. Is the service open to the public? 4. Is the contract adhesive? 5. Did the P have any bargaining power? 6. Was the P under the Ds control with no option?

· Hanks v. Powder Ridge
· Enough Trunkle factors were met to declare the express assumption of risk as unenforceable, uncomfortable with D being able to sign away all liability 
· Only met 4/6 Trunkle factors like adhesive contract, no bargaining power, under control of D, public service, 

· Implied Assumption of Risk

· Non-written

· P has knowledge of the nature and extent of the danger

· Voluntary assumption of risk-Primary assumption of risk

· Taking on risk for things the D is permitted to do such as sports

· Murphy v. Steeplechase
· Coney island case where man saw others go before him on ride but chose to go anyways

· Voluntary assumption of risk-Secondary assumption of risk

· Continuing in the face of someone else’s negligence

· Treated like comparative negligence, an affirmative defense after P has established Ds negligence
· Davenport v. Cotton Hope Plantation
· Non-lit staircase that man used anyways, while the Ds were negligent in not fixing the light, he continued anyways

· Preemption (traditionally presumption against)
· Express preemption

· When congress expressly states that this act will supersede state tort actions

· The stricter the regulation from the FDA, the more likely the preemption will be enforced- 1. Premarket approval, 2. Reporting requirements, 3. FDA can withdraw approval, 4. Manufacturers require approval from FDA to alter product

· Reigel v. MedTronic
· The statute had a clause that stated there could not be additional or different requirements to the federal regulations

· The FDA had a strict process for approval including premarket approval procedures and post-market review

· The drug had to get premarket approval, they had reporting requirements, needed approval from the FDA to change the product, and the regulator had the power to withdraw

· Medtronic v. Lohr
· The testing was not rigorous enough from FDA to warrant express preemption, the only thing they did was make sure the product was similar enough to another product to speed up the approval process

· Tort suits can have a check on the FDA for situations like this, no express preemption

· Implied conflict preemption

· When congress sates nothing about state law but requirements of the congressional act make it impossible to comply with both

· Wyeth v. Levine
· Wyeth argues that while there is no express preemption clause, changing the label would frustrate the FDAs regime 

· Court holds that Wyeth could have just gone to the FDA and asked, it was not impossible to comply with both as the FDA did not strongly 
· Implied obstacle preemption

· Complying with both the tort suit and the federal guidelines would frustrate the purpose of the federal guidelines 

· Consider the reasoning for the regulation, the strictness of regulation, and statements from the agency themselves

· Questions to ask:

· is it expressly prohibited by language?
· Is preemption implied bc it’s impossible to comply w jury and fed law

· Is preemption implied bc there is a difficulty w having both

· if we let this lawsuit go forward, there would not be a meaningful regulation

· is there intense regulatory oversight 

· sometimes the agency itself will argue for preemption like the FDA

· increasingly, the tort system is seen as a regulatory system while statutes are seen as a baseline

· when a statute supplies the floor and the ceiling is when there is preemption

Strict Liability

· Cases where there is no negligence, but the D is still guilty

· Even if they took all possible precautions

· Reasoning for strict liability:

· Corrective justice: D is morally to blame for nonreciprocal risk taking

· Deterrence: prevention of risk spreading

· Compensation: companies may be the best insurers, loss should not be borne by innocent person

· Court access/admin: even with an absence of proof, P should still be compensated

· Abnormally dangerous activities (still must prove causation)

· Unlike normal activities, no wrongdoing (knowledge or should have known of risk of harm) is required for guilt

· Fletcher v. Rylands
· Despite reasonable inspection, reservoir flooded and damaged neighbor’s land, strict liability was imposed

· Based on the idea that if you let something get loose from your property you can be held liable

· Ds are strictly liable for direct and natural consequences that result form dangerous non-natural use of land

· Indiana Harbor
· Train spills dangerous chemical near Chicago

· Strict liability inappropriate bc it fails the below test, and rerouting the trains would increase time so would increase risk of spill 
· Factors for strict liability of dangerous activity: 1. Unavoidable risk regardless of precaution, 2. Inappropriate location, 3. Benefits are far outweighed by the risk, 4. Harm could have been catastrophic, 5. high degree of risk, 6. Not an activity of common usage

· Manufacturing defects 

· Test: when a manufacturer puts something to market, it won’t be inspected by the end user, and proves to have a defect that causes injury

· Aberrations in manufacturing process that make a product dangerous: is the product different and more dangerous than its intended design?

· If so, strict liability is imposed, assuming causation is met

· One engaged in the selling or distributing of products who sells or distributes a defective product is strictly liable for harm caused by the defect, even if all possible care was used

· Macpherson
· Moving away from privity rules of the past

· As long as danger is imminent from the defect, it does not matter if there is privity

· In this case, the one person not going to use the car was the salesman, so privity made no sense- end user matters

· Escola
· Majority relies on res ipsa to get judgement

· This just shifts the burden of showing reasonable care, it does not end the case, so the Ds could show they used reasonable care and be exonerated
· Concurrence thinks that strict liability should be imposed

· Manufacturer can pass on the cost to consumers, they are in a better position to have evidence, deterrence from bad manufacturing practices, people trust big manufactures, theory of warranties, streamline of res ipsa theory
· Design Defects

· Products that are designed in an unsafe way, even when there are no manufacturing problems

· Approach: is the design defect so obvious that an ordinary consumer could infer that the product did not work as safely as it should?

· If so, apply CONSUMER EXPECTATION TEST

· Did the product. Enter the stream of commerce inconsistent with consumer expectations when used in a foreseeable manner?

· If not, employ RISK UTILITY test

· Did the design create excessive preventable danger due to a high probability and gravity of harm?

· Consider the feasibility and cost of alternative design as well as effect on consumers and product

· Consumer expectation test

· A products design may be found defective if the product failed to perform safely as an ordinary consumer would expect when used in its intended or foreseeable manner

· Soule v. GM- the consumer expectation test was not appropriate because the defect in the welding of the car and the details of the accident were detailed and technical

· Risk utility analysis

· When cases involve issues that consumers would have no idea about, complex and detailed

· A defendant is strictly liable if the risk of danger outweighs the benefits 

· A jury considers

· 1. The probability and gravity of harm

· 2. The feasibility and cost of safer alternative design (RAD)

· The RAD must have reduced the foreseeable risk of harm

· Consider: 1. Cost, 2. product longevity, 3. maintenance and repair, 4. aesthetics, 5. Range of consumer choice (does not limit) 

· 3. Adverse consequences of alternative design to product and consumer 

· Camacho v. Honda- P is injured in motorcycle accident, leg guards were valid RAD because they were cheap, unchanged from the consumer standpoint, and feasible

Failure to Warn
· General rule: the seller is required to warn against 1) latent (hidden) dangers resulting form (2) foreseeable uses of the product (3) of which it knew or should have known 

· This includes unintended uses of the product, so long as they are foreseeable 

· Is a warning required at all?

· Warnings are required when risks are latent, not when they are commonly known 

· Vassalo v. Baxter- silicone breast implants did not need to warn bc the risks were unknown an not foreseeable at the time of sale, nor could they have been reasonably discovered through reasonable testing

· Almost all states require that the D knew or should have known at the time of sale

· This can be defined by what experts in the same field knew, what the industry knew, or the most “state of the art tech” at the time

· Many states req manufacturers to warn consumers about new risks after the sale if possible

· Must know or reasonably know of risk 

· Can ID users otherwise unaware of risk

· Can effectively communicate risk

· Burden of post-sale warning justified by risk

· Is the warning adequate

· A reasonable warning must convey a fair indication of the danger but also with the degree of intensity required by the nature of the risk

· A warning must have sufficient

· Reach: must reach person likely to use the product (except children)

· Scope: describe scope of the danger for ppl likely to be affected by use

· Seriousness: describe extent, seriousness, and consequences of harm resulting from foreseeable misuse 

· Graphic power: physical aspects of the warning and means to convey the warning must be adequate 

· Hood v. Ryobi: the warnings on the saw were adequate as adding more warnings beyond “don’t remove the blade guard” would have diluted the importance of the warning

· Ragans v. Miriam Collins Palm Beach Lab: hair stylist warning was inadequate because the type of harm of an explosion was unforeseeable, and the reach of the warning was insufficient, the hairstylist got harmed, not the customer

· When will learned intermediaries eliminate the need for a direct warning to consumers

· Rule: the manufacturer owes no duty to the ultimate consumer so long as they adequately warn the prescribing physician of the danger 

· Exceptions: immunizations where a regulatory authority requires direct warning

· No Dr. to warn you in some cases

· Mass marketing campaigns

· When you call it in without seeing the Dr. 

· Centocore v. Hamilton- Centocore was not req to warn the patient in the initial video as they warned the Dr., if they were required to do so, they would be overwhelming the patient with information
