I. Intentional torts
A. Intentionally inflicted harm 
1. Act by Defendant = voluntary muscle contraction (Does not include non-physical acts)
A. Non-action is an omission; not an action (ex: refusing to do something that leads to someone being harmed is not an action itself)
a. If there is no duty to act, no liability in an omission

· No civil duty to save another

B. Speech can constitute an act in cases of: 

b. Verbal harassment
OR

c. Verbally set in motion some consequence
i. Ex: Verbally asking a dog to attack another 

2. Intent 
A. The knowledge that an action will result in a substantial certainty of X occurring

(a) Mere reckless intent required for IIED

3. Legally recognized injury to plaintiff 
a. Battery – Restatement

ii. Defendant acts (ACT)

iii. With intent to cause harmful or offensive contact or apprehension of immediate harmful contact 

iv. Resulting in a harmful or offensive contact with the person (INJURY)

Hypo: An old woman crosses the road with a handbag, and she is walking along a crosswalk in front of a car that is honking aggressively at her. As she is walking, she stopped to whack her bag on the front of the car. This action sets of the airbag in the drivers face, and he seems alarmed. Is this a battery?
· No, does not meet the intent requirement
· Intent requires knowledge with substantial certainty
· Objective standard?
· A reasonable person would not have substantial certainty that the airbag would go off 

· Extension of the body

· Yes: cane, horse, object in hand, bicycle

· No: car
CASES

Sullivan

· Bank robber returned and killed plaintiff and bank failed to improve security
· Did NOT constitute an act of assault and battery
· Basis of omission is not strong enough to be an act itself
Garrett

· Intent is defined as acting with knowledge with substantial certainty that some result will occur
· General intent for an outcome is sufficient for intent requirement, does not need specific intent to harm 
· Remanded to lower court to decide if the 5 y/o had substantial certainty that plaintiff would make contact with the ground if he pulled out the chair 
· Example of transferred contact; defendant did not have to personally make contact with plaintiff if his action caused her to touch the ground. Is this transferred intent? 
Vosburg

· Kid kicked fellow classmate while class was in session 

· If an act is carried out at the fault of the defendant in unlawful circumstances, then it meets the intentional requirement. 

· The class was in session, so it was unlawful in the circumstances to administer a kick 

McGuire
· Insane woman uses chair leg to hit plaintiff, her caregiver 
· In McGuire v Almy, two different precedent outcomes exist 
1.  Insane people are morally blameless
They should not be held responsible for their torts, let harms lie where they fall when between two innocents. 

2. When between two innocents, the one that caused the harm should pay. 

a. Distinction between criminal law and tort law standard 

· Liability dependent on capacity 
i. As long as you are capable of forming intent, you would be liable
ii. Individual subjective standard for each insane person
A. In McGuire, it was determined that she did have capacity and did indeed form an intent, held liable regardless of moral culpability 
· Insanity Defense 
· Insane people are not morally responsible agents, and therefore cannot meet the intent element
Therefore, no liability 
· For children and insane people, the rule was decided to look at the capacity to form intent on an individual basis 

b. Assault 
i. Acts 

ii. Intending to cause harmful or offensive contact with the person of another or third person, or imminent apprehension of such contact 

iii. The other is thereby put in imminent apprehension 

CASES
I de S and Wife

· Need not actually touch plaintiff for assault, merely need to put them in imminent apprehension of contact

· Need only act recklessly or counter to what a reasonable person would do, putting someone at risk of harm. 

Hypo: “Were it not a seas time, I would run you through.” 

· This would not be a tort, because it is not directly threatening given the conditional nature that it is currently not a seas time

· In order to function as an assault, a threat needs to be a believable statement 

Brooker v. Silverthorne

· Issue: Was the operator put in imminent apprehension by the defendant’s “threat?”

· Night operator was told “If I were there I would break your neck” 

· But he was not there, so this threat was not imminent

· Valid threats convey some imminently future action, not dependent on circumstances which are not currently present (not being there)

· For verbal abuse assault torts, must suffer in a way that a reasonable person would due to the nature of the threat (must be a believable threat to a reasonable person) 

· Must have physical presence to be imminent apprehension

· Objective standard 
i) Need to prove that a reasonable person would AND actual plaintiff would feel threatened 

c. False Imprisonment 

i. Acts 

ii. Intending to confine another

iii. Act results in confinement 

iv. Conscious of or harmed by such confinement 

CASES

McCann v. Walmart

· Walmart was held liable for false imprisonment, even without physically restraining the customers, because they had a reasonable belief that they could not leave 

· Son was refused opportunity to use the bathroom 

· They were told the police were being called

· The employees took turns standing guard 

· Confinement act was established even without physical conduct 

· The employer (Walmart) was held liable for the employee’s actions (Respondiat superior). 
d. Intentional Infliction of Emotional Distress (IIED) – Does NOT require proof of intent

i. Engages in extreme and outrageous behavior/conduct 

1. “Outrageous behavior” is vague language 

2. Not self-defined 

a. Need to pay attention to precedents to see what counts as outrageous and refer to note cases in more detail
ii. Intentionally or recklessly (distinctive from unintentionally)

Recklessness is in between the standard of intentional vs unintentional, and so IIED is intentional or reckless, so it generally falls under the intentional tort category. 

· An infliction of emotional distress that is strictly unintentional would NOT constitute the tort of IIED

iii. Causes severe emotional distress to another

1. What counts as severe? 

Explicit description of IIED is more narrow than other torts 

· Differs from battery and assault because the actor could be intentional or reckless 

· Battery and assault are both strictly intentional torts 

· IIED is still not an unintentional tort, because recklessness standard does NOT mean that it is unintentional 

i) Recklessness: well beyond unreasonable, yet not necessarily intentional

CASES 

Agis 

· Restaurant manager started firing waitresses in alphabetical order, starting with plaintiff.

· Court extended liability:  that you do not need to show physical harm in accompaniment of IIED (emotional distress). 

· Narrow holding that by severe and outrageous conduct and without privilege, causes severe emotional distress to another even without physical bodily harm. 

· At the very least, it satisfies a prima facie case and deserves a jury trial, up to the jury to decide. 

· Utterly intolerable in a civilized community 

· Aimed to avoid frivolous lawsuits

· The defendant must know or should have known that the emotional distress was the likely result of his conduct. 

B. Torts against property
e. Real property (land and anything on land; trees, docks, houses)
iii. Trespass
1.) Act: Physically on property/entry without permission 
2.) With intent to enter (knowledge with substantial certainty that would enter onto land of another)

3.) Causes entry 

Which is majority rule? 

· Unless reckless or abnormally dangerous activity, unintentional and non-negligent entry on land does not subject actor to liability, despite harm it may have caused

· Plaintiffs must prove intent of entry (Snow)

· Every unauthorized entry is trespass 

· Intent to be in the place where the trespass occurred 

CASES 

Snow
· Water was seeping through crack in foundation because city failed to appropriately maintain the water line, and it damaged the plaintiff’s property 

· But since the city did not intend to enter the property. The appellate court ruled no trespass and no strict liability because the city lacked the intent. 
State v. Shack

· Attorney and medical doctor attempted to access their respective clients, which were migrant workers on a farm owned by another. The owner refused them access unless he could be present with the lawyer’s confidential meeting with the migrant workers. The court ruled that the defendants had the privilege to be on the land at that time for that purpose because they were providing necessary rights of legal representation and medical attention that is a justifiable necessity in human rights to override property rights. 

· Only privileged to remain on premises when government officials who are providing services to migrant farm workers when such rights are fundamental to people 

· Also privileged to intrude on others land in emergency 

i) Examples? 

iii.) Nuisance

To recover for TRESPASS for indirect actions 


Indirect example: pollution from smokestack 

1 An invasion (intentional act) affecting an interest in the exclusive possession of property 

2 Intentional doing of that act that 


Results in invasion 

3 Reasonable foreseeability (what an ordinary person would understand/anticipate) that the act could result in invasion of plaintiff’s possessory interest


AND 

4 substantial damages result 


Note: Indirect trespass involves damages but not direct trespass
In contrast with NUISANCE as defined by Borland
1 No substantial damages (NOT a trespass) 


BUT 

2 Interference with use and enjoyment of one’s property 

· Diminution of “use value” to property doesn’t count as trespass, but it is an action for nuisance

· Discomfort and annoyance = nuisance 

In seeking trespass, nuisance remedy may coexist 

It is not the indirectness that is problematic, but the nature of the damages sustained and the intent of conduct that distinguishes trespass from nuisance

Nuisance elements – Restatement

If but ONLY if conduct is legal cause of invasion of another’s interest in the private use and enjoyment of land AND is either: 

1 intentional AND unreasonable 

OR 

2.  Unintentional AND actionable under liability for negligent OR reckless conduct

OR

3. Unintentional AND actionable under rules controlling abnormally dangerous conditions or activities 

To determine gravity of harm (extent, social value, character)

Factors: 

· Extent of harm 

· Character of harm 

· Social value that law attaches to type of use or enjoyment invaded 

· Suitability of use or enjoyment to the character of the locality 

· Burden on person harmed of avoiding harm 

· Example: could neighbor dentist office set up buffers to avoid the nuisance situation entirely? 

Utility of conduct 

· Social value that the law attaches to purpose of conduct 

· Suitability of conduct to the character of the locality 

· Ie: is it an office zone, recreation, or industry 

· Impracticability  of preventing/avoiding invasion 

· Could either party avoid this harm? 

Common law action for trespass requires: 
1 Direct 

2 Substantial 


Dimensional test: 



If seen by naked eye -> tangible -> substantial 



If not -> intangible -> less substantial 


Force and Energy Test (Martin’s): 



Emphasize objects energy or force rather than size 




An intrusion which invades the possessors protected interest in exclusive possessor’s protected interest in exclusive possession, whether that intrusion is by visible or invisible pieces of matter or energy. 

Balance unreasonableness 


Utility against harm 


Depending on context, and what the court wants to incentivize 

Pre-zoning tort 


Rule of nuisance 



Thing or activity that 




Substantially 





AND




Unreasonably interferes with 




Possessors use and enjoyment of land 

Trespass is to exclusive possession, which may be direct indirect 

Nuisance is to use and enjoyment, which does not have to be visible 

· Barking dog

· Smells

· Behavior of neighbors 

· Big machinery that vibrates your land 

CASES 

Borland v. Sanders Lead Co. 

· Sanders lead company places smelter near appellants property where they raised cattle and crops 
· Appellee (defendant) had a filter system that caught fire 2x, calling into question its efficacy 
· Claim property damage because dangerous accumulation of lead particulates and sulfoxide deposits, making it unfit for animals and crops 
· Sued in trespass action
Intent requires substantial certainty 

Boomer v. Atlantic Cement Co. 

Court issued injunction conditioned on defendant’s payment of “permanent damages” rather than shutting down the cement company 
· Even though injunction can always be issued according to common law in cases where nuisance is found with damages 

· Power dynamics of injunction in tort 
· Whole community damage is more than what was accounted for in these “permanent damages,” the company will always choose to pay permanent damages over an injunction if better financially. 

f. Chattels (not real property) 
iv. Trespass to chattels
1) Acts 

2) Intentional interference 

3) With chattel of another 

4) Resulting in either 

a. Dispossession 

OR 

b. Damage 

CASES 

Intel v. Hamidi 

· Issue: Is a computer email server a chattel, in that when someone sends an unsolicited email to a recipient group in an email list serve, it would constitute a trespass? 

· No because neither the hardware nor the software was damaged in sending the email, and since the computers themselves/software is considered the chattels, then Hamidi was not trespassing on them. 

· Is intranet property?

· Example: Hacking into system is considered trespass to chattel 

· In this case, would need at the very least, temporary dispossession of servers or to reduce efficacy for a time, but Hamidi did not send out enough emails to do so 

v. Conversion (Theft/substantial interference) 
1) Act 

2) Intentional Interference 

3) With chattel of another 

4) Resulting in significant deprivation of another’s property interest in the chattel 

*Differs from trespass to chattels in the degree of damage/amount of deprivation 

A. Strict Liability tort 

a. No intent/knowledge is necessary, and ignorance is irrelevant

CASES 

Moore v. UC Regents 

· Sued for conversion of blood cells, patented cells, and effluents from a surgical procedure

· No tort for conversion because the plaintiff did not show continuous ownership of the cells. 

· Policy argument to incentivize business/scientific research 

· Punts to legislative judgement 

· Tracing: Money that grows (such as money that was invested in stock), would be traced to the new stock, the new value. Therefore, Moore wanted all the benefits from them taking the cells (applying this tracing theory) 

· This happens more so with real objects like cars, etc. 

· Alternative to Moore judgment: you could disincentivize making cell lines without consent while still incentivizing making them with permission, but court does not seem to address this at all. 

· No tort for conversion where plaintiff did not have interest in property rights in the first place (the cells left his body, where it was assumed he would no longer need/want them, so he lost the rights to them). 

U.S. v. Aurora 


- Defendant was made at the research partners because his assistant transferred mentorship to the other researcher, so he purposefully sabotaged the cell line they were working on, which is state owned. Is this a conversion? 


- Yes, because he “substantially interfered with and destroyed or altered its nature” 

C. Statutory Intentional Torts

g. Sexual harassment 

h. Stalking 

i.) Pattern of Conduct to follow, alarm, or harass plaintiff 


Pattern of conduct: series of acts over a period of time evidencing a continuity of purpose (one time conduct doesn’t count as pattern).


Harass: knowing and willful course of conduct directed at a specific person which seriously alarms, torments, annoys, or terrorizes person which serves no legitimate purpose and would cause a reasonable person to suffer substantial emotional distress AND actually cause such emotional distress


Alarm: to trigger a high sense of vulnerability 


Independent corroborating evidence: words/claim of plaintiff alone would not be sufficient

· Would need other evidence, recording, note, etc. 

ii.) With the intent to follow, alarm, or harass 


Requires evidential support, the testimony of plaintiff is not enough

Can infer intent through conduct


Need not be intent to harm, merely to follow 

iii.) Causing a reasonable fear for his/her safety or immediate family member 


Reasonable person would have felt fearful AND plaintiff felt fearful 

iv.) AND - One of the following: 

1. Made credible threat 

ii) Verbal or written threat implied by a pattern of conduct 

· “What do I have to do to get you to talk to me?” does not seem threatening to a reasonable person 

· Evidence of a threat could include that the plaintiff made a clear and definitive request to stop, but the defendant did not. 

2. Violated a restraining order

· All states have criminal stalking statutes, but CA has a civil stalking statute, which permits recovery in torts
· Need only preponderance of evidence for torts

II. Privileges to Intentional Harms (Defeat Prima Facie Case)
A. Affirmative Consent -( must produce minimally sufficient elements to establish consent
1. Defense to any tort as long as: 

a. No fraud, undue influence (threats, duress, misrepresentation), or mistake 

AND 

b. Express consent 

i. Handshake 

ii. Contract 

OR 

c. Implied consent 

i. Acting in a manner which warrants consent 

*Consent defense is overridden if a minor or “young” (Hudson v. Craft) 

2. Medical consent 

a. Must consent specifically to the exact procedure, and doctor can only go against it/ vary in emergency situation 
CASES 

Ashcraft v. King 

· Teen and mom discussed with Doctor to use family blood

· Issue: did plaintiff establish a conditional consent to surgery as to make the use of non-family blood a breach of conduct by the doctor as to constitute the breach element of battery? 

· Their evidence they brought to trial, if credited, would be sufficient to have a prima facie tort case for battery because the elements that they must substantiate are: 

· Consent was conditioned on the use of family blood

i) They spoke with the doctor before and he told them to make arrangements

ii) The family made arrangements and some members of the family donated blood before and during the surgery 

· Defendant intentionally violated this statute

i) If jury credits the story that plaintiff provides, this would be sufficient to meet this claim 

· Plaintiff suffered harm as a result of the violation 

i) Plaintiff got exposed to AIDs

Hudson v. Craft 
· 18 year old plaintiff participated in unregulated and illegal boxing match in a carnival, and he was solicited to participate by defendants

· He was injured and sued for battery 

· Issue: is his agreeing to participate in an illegal boxing match an affirmative consent as to bar his action to recovery for battery? 

· Rule the Hudson court came up with: 

· The promoter is liable regardless of rights and consent of combattants, where 

i) Conducts boxing match 

OR

ii) Conducts prize fights 

WITH 

iii) No license 

· And 

iv) In violation of statutory provisions 

· Judgement affirmed in favor of plaintiff because he cannot give affirmative consent in this particular circumstance of a statutorily illegal offense to conduct a boxing match outside of the regulations

· Does the ruling on this case expand for this circumstance
B. Self-defense under mistake 

1. Self-defense is an effective defense unless 

2. Induced by 

i) Substantial mistake concerning

· Nature of invasion 

OR 

· Extent of harm

AND 

ii) Mistake caused by other’s misrepresentation 

3. Consent not effective under duress 

i) Not excused (liable despite mistake): entry on land (even with necessity claim), stealing personal property

ii) Excused (not liable IF mistake): confinement/false imprisonment , self-defense (Courvoisier) 

Courvoisier 

· Court looked to whether a reasonable person would have perceived a threat 

· The trial court jury instruction was in ERROR that a self-defense argument could be defeated by evidence/belief that the officer did not assault the plaintiff

· This would not be sufficient. Even if the officer did not assault the plaintiff, it still could be justified mistaken self-defense IF a reasonable person would have felt threatened; remanded. 

C. Defense of another – 2 approaches 

1. Reasonable Perception of harm on another – Justified/excused 

2. Shoe-stepping – Only if victim themselves has a privilege of self-defense can the other party have privileges to defend them 

D. Insanity 

1. Ordinarily NOT a defense to intentional torts 

a. If one has the capacity to form an intent 

E. Privilege to Protect Property/Defense of Property 

1. Wounding: Serious Bodily Injury OR Death

i) Treated as one extreme with NO DISTINCTION in this case 

2. Battery: short of serious bodily injury; minor injury 

1. Privileged if: 

ii. One reasonably and ACTUALLY believes that one is going to be wounded (ie: threatened with a wounding), you can defend yourself by inflicting wounding or death 

iii. Threats of battery/minor injury

1. You may exercise reasonable force to prevent harm, short of bodily injury 

2. Proportionate and sufficient force to prevent being attacked 

3. Defend yourself by avoiding your harm, not necessarily inflicting harm and MUST be short of wounding 

Katco v. Briney 

· Plaintiff stole old bottles and such from abandoned and uninhabited farmhouse, and the defendants had set up trap gun for the door which there were no warnings, signs, or no trespassing signs on the property, causing injury to the plaintiff 

· Can only use deadly force when your life is threatened by deadly force, and in this case it wasn’t in the preservation of life, unwarranted. 

· NO privilege of defense is warranted in this case 

Defenses to Negligence 

F. Contributory Negligence (Assume complete defense for midterm) 
1. Departing from the standard of care that a reasonable person would exercise in regards to their personal safety under the circumstances 

i) May be negligent to yourself OR others 

2. Negligence without injury (little “n” negligence) 

i) Running red light example 

ii) Just “happens” not to injure anyone 

iii) Plaintiff must only show duty and breach to show little “n” negligence 

Baltimore v. Goodman (Holmes)
· Person driving truck across railroad, did not have a view beyond a house to see if a train was coming

· Oliver Wendell Holmes decided that since it was a standard of conduct that is clear, it should be up to the judge to decide if there was contributory negligence. 

· He ruled in the affirmative with nothing for the jury to decide 

· Said that the man had a duty to get out of his car and look 

Pokora v. Wabash RR (Cardozo)
· Similar train situation where man did not hear oncoming train and could not see behind line of vehicles 

· Reversed the rule in Baltimore because it could be seen as less safe to get out of the car and look, not a practical based policy. Ruled that you can’t make a general rule for all intersections and that since the jury is sensitive to all the facts and circumstances, the jury should be able to decide 

G. Assumption of Risk 

Incomplete defenses: 

H. Privilege of Necessity
1. Emergency 

1. An emergency situation that: 

· Compromises or poses risk to person or property 

· The value of what you preserve must be greater than the damage you inflict 

2. Defendant must face necessity to have defense (Emergency)
ii) Justifiably reasonable behavior, given the circumstance 

· Ploof v. Putnam

· Dissent in Vincent v. Eerie

OR

iii) Exertion of all viable options to avoid damage to others’ property, potentially at risk of your own

· Vincent v. Lake Eerie
· Depends on degree of control, whether tied or untied, purposeful actions vs. unavoidable consequences 

3. Value of thing preserved must be significantly greater than the harm caused 

This is an incomplete privilege

· Even though the defendant’s trespass is still privileged, defendant must still pay for the harm caused

· Represents changing the ordinary rules of property to achieve larger social purpose 

· There is NO privilege when the costs are the same 

General Average Contribution (Admiralty law) 

· GAC rule is that whichever container they throw overboard, everyone will share in the loss, so they will through the least valuable because shipowner has to pay that percentage

· Socialization of risk 

· Negative lottery ticket 

· Preserves the most valuable property 

· Without GAC, leads to least socially desirable result, if chosen based on relationships and competition 

· Incentivizing person/entity/business in control to minimize overall social losses 

· Connection to Pinto case 

Pinto
· Manufacturer (Ford) failed to install equipment because it conducted a calculation that was more “costly” to install the safer product than to risk the harms to people, even though their calculation said that 60 people would be burned alive

· Forced to give annual revenue for damages, and as a result they started internalizing the harms done by spending money to put people over profits (or at least in a sense). 

Ploof v. Putnam

· Plaintiff and family were on sailing when an unforeseen storm occurred 
· They died off sailboat to the defendants dock
· Servant detatched sailboat from dock, causing it to uncontrollably crash into the shore
i) At no fault of the plaintiff 
· Boat and contents were destroyed, and the plaintiffs suffered injuries 
· Plaintiffs were free to trespass under emergency conditions when picking the best option for their safety
· Given the privilege to trespass, it is unlawful to revoke that privilege 
· Respondiat Superior: the servant’s actions in this case are on behalf of the employer. 
Vincent v. Lake Eerie 

· Defendant owned a cargo steamship, which moored onto plaintiff’s dock for purpose of discharging cargo 
· Storm suspending all the boats capable of towing the steamship away from the dock 
· If the boat lines were removed, the boat would have drifted, but instead the defendant replaced the lines through the night, sometimes with larger ones 
· Boat crashed against dock and caused $500 worth of damages (as assessed by trial court jury) 
· Witness testimony that the boat/defendant would have been safe and worst case scenario would be to wash ashore onto “soft and muddy” bank if the lines broke/defendant did not retie them. 
· Holding: in favor of plaintiffs (dock owner), trespass to land affirmed 
· No life or property necessity to stay
· Purposeful rather than unavoidable harms 
I. Comparative Fault 

III. Unintentional torts: 

A. Negligence – contrary to reasonable people actions 
1. Default unless otherwise told- Plaintiff will have to prove negligence for unintentional harms done by defendant 

2. Little “n” negligence: acting negligently with no harm done

3. Affirmative Defenses 

Contributory negligence (disregard one’s own safety) 

Assumption of risk 

4. The higher the risk, the higher the duty of someone to avoid the risk 

i) Acts

ii) Unreasonably under the circumstances

iii) And the resulting act causes plaintiff harm 

· Prima Facie Elements 

i) Duty 

· May be (1) Affirmative act or (2) failure to take precaution

· Everyone has an obligation to act as a reasonably prudent person under the circumstances 

· A reasonable person would avoid exposing others to foreseeable and unreasonable (Hand Formula) risk 

U.S v. Carroll Towing 


- Plaintiff was contributorily negligent for the sinking of Anna C. because he was not present on the barge


- Ruled for defendant Carroll towing who did not utilize the pumps on the boat to help Anna C. 


- Hand’s formula: Little “n” negligence IF Burden of precaution > injury x the probability of injury 


- In this case, it was found that there was negligence in the bargee leaving the barge, because the burden of precaution (staying during his shift), was smaller than the risk and probability of injury.


- BUT also it was during his shift so he had a DUTY to remain on the barge during those hours anyways. 

Brown v. Kendall
· Assault and battery charges for breaking up a dog fight and unintentionally hitting plaintiff with a stick when rearing back to hit the dogs 

· Rather than hold the defendant strictly liable, the jury had to be shown that defendant was at fault due to negligence or carelessness 

· Represented a shift to majority rule negligence in America 

· New questions to jury were if beating the dogs was necessary (acting out of duty cannot be a breach), and if so, if striking the dogs with a stick was using ordinary care. 

i) Duty Breach– “n” negligence
· Specific departure from standard of care 

· Act that injures 

OR

· Failure to take reasonable precautions 

· Ask yourself: did a specific breach make any difference in how plaintiff’s injury came about? 

Ways to establish duty/breach: 

(a) RPP
i) Objective standard

a. “Given the circumstances” loophole from which lawyers can argue more for their client on why it was reasonable, some room for leeway

b. However, cannot argue “my client is dumber than average” or “my client was unaware that was common sense” 

Vaughn v. Menlove

· Defendant failed to adequately bale hay, and neighbors warned him of the risk but he said “I’ll chance it,” and he made a chimney through the hay (presumably to let out smoke, since a fire may have already started), which added air to the fire below and completely lit the haystack in flames, which then destroyed the plaintiff’s two cottages near the edge of their property. 

· Under an Ordinary Care standard, must look to see whether a reasonable person would have foreseen the hay catching fire, and it seems that it would be the case for these circumstances (time, community, etc.) 

· Defendant argued for subjective standard: whether he acted unreasonably based on the knowledge he actually had rather than what an average person had 
· Court rejected the subjective standard for the objective standard: does not depend on individual standard of care, but rather in comparison to a “man of ordinary prudence”

· Regardless of whether the defendant is a “man of ordinary prudence” 

Holmes: Exceptions 

· Minute character differences not allowed in blameworthiness, but a manifest incapacity is enough to apply a separate standard entirely 

· Infants/Child standard 

i) Doing child or adult activities?

· What are the circumstances/community like?

· Is it common in that locale for children to engage in those activities?

ii) Standard is based on what a child of similar age and capacity would do/should do 

· Blind/Disabled 

· (maybe) insanity 

ii) Requires person to foresee what a reasonable person would and avoid that occurrence of harm (by acting or refusing to act) if that harm has a sufficient probability of occurring otherwise. 
Stone v. Bolton 

· Plaintiff was struck on head by cricket ball just near her driveway 

· Sued the club (not individual batsman) for the injury on grounds of negligent failure to act – failure to build fence/build fence high enough 

· In this case, the omission is easier to prove than to prove a batsman was negligent in hitting the ball over the fence

· The cricket club had balls fly over the fence on a small number of occasions (6-10 balls over the last 30 years), Plaintiff argued this was enough notice that they should have been able to do something, and the court agreed 
· If the club had considered the safety (or lack thereof) of the fence, they may have/should have made it higher. The lack of consideration is a breach of conduct from what a reasonable person would see because it was foreseeable to a reasonable person that a ball could hit someone. 

Bolton v. Stone
· On appeal from Stone v. Bolton, reversed prior decision 

· Court ruled that it was necessary to have a sufficient probability of occurring, not just a remote possibility 
· Since just a handful of balls had gone over the fence, this was not a sufficient probability for someone to foresee. 

(b) Calculus of Risk 
· Defines which risks a reasonable person must guard against

· Any activity will trigger an amount of risk – but is this amount reasonable given the circumstances? 

Blythe v. Birmingham Waterworks 

· The plaintiff had a duty to remove the ice from the water stopper, not the water company, similar to contributory negligence 

· The court took industry side

· Would be “monstrous” to hold company accountable for failure to de-ice stopper before incident of plaintiff’s home flooding 

(c) Statute/gov. regulations, etc. 

· Plaintiff’s may “borrow” standards of conduct from statutes to show “n”egligent non-compliance, as long as it pertains to statute and failure to adhere to statute is the cause of the injury 

· What effect is given to a statutory violation? 

· Who may utilize a statutory violation to prove a negligence cause of action?

· Courts may (re)interpret statutes for different circumstances

· Pre-requisites for relying on statutes 

1. Statute was violated (represents breach)

2. Statutory purpose doctrine: 

a. Plaintiff is within the class of people that the statute was designed to protect
b. The resulting injuries are the sort that the statute is designed to guard against

· THEN causation analysis of whether the violation caused the plaintiff’s injury/damage –( Is this addressed first in court/in jury or do you have to provide some evidence first to show prima facie case? )

· Different standards for applying statutes 

· Mere evidence of negligence 

a) Some evidence 

b) Violation of statute is not necessarily enough to avoid dismissal (with no prima facie case) 

· Prima Facie Negligence 

a) Sufficient to avoid dismissal, but not necessarily to convince jury (must convince the jury to credit for all four elements) 

b) Meets the prima facie standard for all elements (duty/breach/causation/damage) 

c) Negligence per se (Majority approach): only duty/breach established, and the jury may still decide whether to credit the prima facie evidence for causation and damage, as introduced by the use of the statute 

· Escape hatches 

a) Lucy Webb Hayes: windows barred in the insane asylum no longer applied (outdated). Per se negligence rule with the exception for mere evidence standard. (Circumstantial, did NOT overturn)

Martin v. Herzog 

· Defendant hits plaintiffs in head on collision because he did not keep to the right of the center line. Plaintiffs were driving without headlights. 

· Was the plaintiff’s lack of adherence to the vehicle code (without headlights) enough to satisfy little “n” contributory negligence? 

· The statute must be causally linked to the plaintiff’s harm to be utilized in a negligence case 

· Violation of the statute is good enough for negligence per se ??
· Statutes were created for protection of the public, so you can’t tell a jury that failure to adhere to a statute is not “n”egligent

Tedla v. Ellman

· Plaintiffs hit by car when walking alone on the right (wrong side according to statute) side of the road when it was dark, carrying a lantern. Traffic was heavier on the other side of the road (where they should have been, but weren’t walking) 
· Does disregarding this statute constitute contributory negligence? 
· No, because the statute was interpreted by the court to intend to protect pedestrians, by instructing them to walk on the safer side of the road. It seems they were walking on the safest side given the circumstances, so it is enough to show that they were not in violation of the statute. Statute did not intend people to put themselves in greater danger 
· When opposing public safety, exceptions within common law duty should exist
Brown v. Shyne

· Unlicensed chiropractor conducted 9 treatments resulting in patient having paralysis. Was the violation of the statute a proximate cause of the plaintiff’s injury? 

· No, because the plaintiff must show that the actual acts of the defendant that caused the injury was negligent. If the defendant’s treatment was up to general standard of due care in his industry, it wasn’t because of the fact that he violated the statute and was practicing unlicensed that she got injured. 

(d) Custom 

· As a sword – departure from custom as a breach 

· As a shield – demonstrating compliance with custom is not determinative of reasonableness 

· Custom: Standard practice in a given industry with respect to some matter of safety 

· Not a SINGLE firm’s practice 

(e) Res Ipsa Loquitur (the thing speaks for itself)
· Rule incorporates “actual cause” as an inference of negligent activity 
· Looks like negligence although unexplained

· Permits to get to jury without proving specific breach AND without causation in particular (In replacement of the negligence prima facie elements 

· Sometimes requires jury to find negligence in some amount (no majority approach here) assume we need to know them all? 

· Prosser’s version

i) Event is the kind that doesn’t occur without someone’s negligence 

· Judge decides this 

ii) Event must have been caused by instrumentality by exclusive control of defendant 

· Broad interpretation to multiple defendants in certain circumstances 

iii) NOT due to voluntary action on part of the plaintiff 

At a MINIMUM, these RIL elements allow the case to go to jury 

3 different approaches to RIL jury instructions: 

1. Inference of negligence is permissible but not mandatory

2. MANDATORY, unless defendant rebuts with plausible evidence that, if credited, would disprove negligence 


- If the defendant cannot say ANYTHING as to his defense of negligence, than it is already decided and the jury must decide that it is Negligent 

3. Mandatory unless the defendant can persuade the jury that they were not negligent 


- If the defendant provides evidence, but it does not show with a preponderance of the evidence that they were NOT negligent, then it is mandatory to find Negligence in this case. 

Byrne v. Boadle 

· Was the warehouse where the flour barrel was thrown out within the defendant’s exclusive control? 

· Yes, because respondiat superior; all of the people in that warehouse were either the defendant themselves or the employees 

· Therefore, even though the actor or reason for flour barrel falling was unknown, this case qualified for a RIL jury instruction 

· Does not need evidence that defendant was physically present in order to have RIL 

· No duty for plaintiff to inquire within premises 

Colmenares

· Husband and wife are riding escalator in a public building 

· The railing stops moving but the stairs keep going, causing them to fall over and suffer injuries. Was this escalator in complete control of the building owner when it had a contract with a servicing mechanic? 

· Yes, because it is a non-delegable duty in a public facility to maintain adequate services

i) The company is free to hire a mechanic but they are still held liable for anything that happens, so that there is an incentive to pick a good mechanic 

· Q: How does this apply to the common carrier standard? 

Larson 
· Chair threw out of hotel window, where it is assumed to come from hotel

· Likely to be a guest, not in defendant’s exclusive control, NO RIL instruction here 

Connolly v. Hotel – NOT for RIL specifically, but for control 
· Disorderly conduct at a convention for days, debris was kicked outside and struck plaintiff

· The hotel had full control over this and they had foresight over the days that they knew this was occurring, so they should have done something about it. 

Ybarra v. Spangard 

· Plaintiff went to hospital for appendectomy, and between being put under for surgery and regaining consciousness, he suffered a traumatic injury to his shoulders which the expert testimony indicated could have been from two small objects placed between his neck and shoulders for a considerable time. He did not know which of the defendants were responsible for this, so he sued them all. Would this be appropriate for a RIL jury instruction? 

· Yes, this represents an extension of the exclusive control requirement for RIL because the plaintiff could have no way of knowing who was responsible, but he knows everyone who could be responsible, so the burden is shifted for them to provide some evidence to their personal defense of why they were not negligently the cause of plaintiff’s injury during the surgery. 

i) Causation 

· Plaintiff must show that the negligence is causally linked to the injury 

· Actual cause: what typically is causation

· Speculative because we wouldn’t know what would have happened in different circumstances 

· “Would it have made a difference in the outcome if…” 

· The negligence (unreasonable specific affirmative act or failure to take precautions) is a but for cause of plaintiff’s injury (Not simply any action) 

· Was negligence a but for cause of plaintiff’s injury 

· Doesn’t need to be the sole cause 

· Increased Chances Doctrine: Need only be a substantial factor that increased the likelihood of an outcome that actually did occur to be an actual cause. 

· But for test is problematic with multiple defendants, so when it is not able to apportion damages then they must be held jointly and severally liable 

· Plaintiff must show were it NOT for defendant’s act of negligence, she would NOT have been damaged

Kirincich v. Standard Dredging Co. 
· Was a failure to utilize life preservers (located on the barge) to save a drowning man nearby, when heaving lines were thrown three times in attempt to save him before he finally drifted and sank away, an actual cause for the drowning of the man? 

· Yes because of the inherent difference between a heaving line that sinks rapidly and a buoyant life preserver. 

· Admiralty laws impose a duty to save a drowning person, unlike landlubber laws 

Zuchowicz v. U.S. 

· Wife was negligently prescribed an overdosage of Danocrine, and a month later from taking the medication, fell ill from PPH, a rare disease of which Danocrine is one of the known risk factors/causes. Was the overdose an actual cause of the plaintiff’s PPH? 

· No evidence of previous overdoses of Danocrine so high to rely on

· Dr. specifically testified that the overdose itself is what caused PPH in the plaintiff 

· But for cause is defined as a substantial factor that increased the likelihood of an outcome that did occur

·  proximate (legal) cause 

· Needs more than simply a breach to prove causation 

· Burden of proof on plaintiff

· More likely than not (51%) that they would not have been injured but for defendant’s “n”egligence (duty breach)

· Preponderance of the evidence is needed for jury to decide this

· The plaintiff need only bring minimally sufficient evidence to have a jury hearing 

Largey v. Rothman

· Dispute over whether the doctor sufficiently told the patient about the risks of a biopsy procedure that she would be able to consent to the removal of her lymph nodes as well as breast tissue 

· Plaintiff developed lymphedema caused by the removal of the lymph nodes in the surgery, and doctor should have told her that it was a risk of the surgery 

· Result: Adopted a prudent patient standard (NOT professional standard of care), but with the objective (NOT subjective) test

· Must prove both that Ms. Largey herself AND a reasonably prudent patient would want to know about the risk of surgery that had occurred (to show the causation element of the lack of informed consent led to plaintiff’s harms) 

· Subjective causation in ALL other instances, but here objective causation because of the medical consent circumstance (general medical malpractice is based on the professional standard; medical consent is based on the objective patient standard. 

Brown v. Shyne

· The lack of appropriate medical license was not the actual cause of plaintiff’s injury

TJ Hooper

· Having a radio on board is causally linked to the crash 

Trimarco 

· Would the standard practice of having a safety glass shower door have made a difference? If there was a safety glass door, would it have shattered? In this case no. 
· In nearly all cases of non-negligent conduct, it safety glass would not have shattered in the way to cause such severe injuries. 

· And in the case of negligent conduct, contributory negligence would be used as a defense by the landlord 

Rossell v. VW

· The battery being in the passenger compartment was the actual cause of it leaking on the baby 

· The battery bursting in the first place may have been the cause of the mother’s negligent driving (she fell asleep), but if it weren’t for the fact it was in the passenger compartment, it would not have dripped on the baby. 
· Therefore, the company is liable for excess damages based on the acid leaking out onto the baby, but not the damages caused to the baby by the crash 

Coincident Causation 

Berry v. Borough of Sugar Notch 

· Wrong place at the wrong time

· The pedestrian tram going a speed above limit had tree that fell onto it as it was driving (not before or after)

· The speed was not the cause of the incident, but rather a coincidence that the tree had fallen at that exact moment that the train was going through

· Note: it was NOT a coincidence that the tree fell entirely, because it was negligently maintained (according to the claim) 

· So, the contributory negligence of the tram was not a defense here because it has no causal link to the harm 

· Enhanced injury may be causally linked to speed, but that is not the case here

· If the tree fell before the tram got there and the tram crashed into it because it was going a high speed at which it could not slow down in time, that would be contributory negligence but it is not the case here. 

i) Damage 

· Damage must be proven in prima facie case (for negligence specifically) 

· Assessment of damage will occur during trial, usually the fact finder will address amount of damages 

· Default is that when there are multiple defendants, the plaintiff needs to apportion damages based on which defendant caused which harm

· The exception to this is when there are defendants acting in concert, multiple causes that contributed to a greater cause, or causes that are indistinguishable to which defendant is responsible for which portion of the harm 

· Concurrent tortfeasors

· Each negligent driver crashes into each other, pedestrian is hit by object that flies out of crash 

Kingston v. Chicago 

· Two causes joined together for an outcome

· One fire started by defendant, the other fire started by an unknown human
· Ruled that a union with another fire of natural origin or significantly greater proportions (in the case where the defendant’s fire alone would not be able to cause the damage that occurred), it could be a defense. 

· Cannot escape liability just because it joined with another fire

· Whether a known or unknown actor of the other fire, both actors are held jointly and severally liable. The plaintiff can choose who to sue, and the plaintiff chose to sue the defendant here so the result is the same whether you know the other actor’s identity or not

· Plaintiffs can choose to apportion the damages accrued up to 100%, from either or both parties, but not more than 100% 

· Joint causation (in concert) 

· 2 cars racing

· Enterprise liability 

· Hall v. E.l du Pont

· Alternative Liability 

Summers v. Tice 

· 3 hunters on a trip, and one, the plaintiff told the defendants to stay in line for safety (a common practice for this hunting) is this a custom? Does it need to be since it seems to be a breach of RPP conduct? 
· 2 of the defendants aimed at a bird, but actually shot in the direction of the plaintiff, causing one shot to the lip and one to the eye, impossible to tell who was responsible for the eye injury, which was the most significant
· Burden shifted to each defendant to absolve themselves if they can 
· Since neither could provide evidence, they are held jointly liable for the injury, and the plaintiff can recover from either or both of them, up to 100% of the costs. 
· Market Share Liability 

Sindell – Add more after Thursday class
· A woman took a medication during pregnancy that was marketed for preventing miscarriage, but actually was known (secretly at the time) that it would cause complications in the baby when they grew up

· Daughter wanted to hold the manufacturer of the drug liable for her injury (the resulting disease), but she had no proof or evidence of which manufacturer it was 

· They had joined 5-6 defendants in the case out of 500 manufacturers that could have potentially manufactured the drug

i) But, the court reasoned that the defendants represented 90% of the manufacturers of this drug based on the size of each company (how much it produced, so this was sufficient) 

Medical Malpractice Negligence 

· Negligent performance 

· Failure to follow rules related to custom 

i) Explicit expert testimony that standard of care established by other professionals in the field 

ii) Evidence that the plaintiff’s doctor deviated from the standard of care

iii) Deviation caused the harm 

· Lack of informed consent 

· Negligently informing or not informing one’s patient of the risk of a procedure 

i) Duty to disclose a particular risk 

ii) Causation 

· Patient must establish that reasonable person in her position would not have undergone procedure, had she known the risk 

· Objective standard (as opposed to many intentional torts that employ a subjective standard) 

Distinguish from battery cause of action (Ashcraft v. King) 
Extending the professional standard: 

Osborn v. Irwin Mem. Blood Bank 

· Blood bank was a statutory medical service according to MICRA 
· This provided a reason to treat blood banks as professionals under the professional standard
· Negligent to disregard medical customary practice, but if adhering to customary practice it is NOT negligent regardless of harm done (Majority approach: customary medical practice is determinative of negligence)
Rossell v. Volkswagen 

· Did not extend a professional standard to an automobile manufacturer
· If they had, the manufacturer could show that there were some other cars that put the battery in the passenger compartment (evidence that there was no standard of care to put the battery outside of the compartment) and therefore they were not directly negligent? 

Nowatske 

· Minority opinion for professional standard

· Evidence of customary practice is relevant to, but not determinative of, professional standard

· Issue of whether to have one strict customary standard or allow other evidence of best practices? 

· Loophole to argue that customary medical practice is not reasonable

· Even a doctor that is performing a customary recognized method of treatment can be found negligent of exercising the required care, skill and judgement in doing the treatment. 

Locality Rules 

Vergara v. Doan 

· Under the traditional locality rule, defendants (doctors) refused to testify against each other 
· Difficult to prevail in a small community because plaintiff needed someone to testify against another doctor
· Modified locality rule
· Similarly situated community
· Not necessarily the same state, but usually
· Still difficult to prove 
i) Justification: smaller areas may not have access to certain things 
· But this justification is no longer true in the modern world, with technology changing 
· New Indiana Rule (Majority rule)
· National standard of care 
i) Free to introduce evidence of local rules 
· Although it may not look “good” to the jury if you are testifying a gruesomely outdated medical practice as the standard
ii) In practice it makes it harder to present to jury, against the local practices, so easier for plaintiffs to win potentially
Framework of negligence in order of priority (ease of proof): 

STATUTE 

CUSTOM

Custom: standard practice in a given industry with respect to some matter of society 



Not a single firm’s practice 

Single enterprise failure to follow its own rules may be relevant to risk or knowledge, but NOT custom

Common knowledge is not the same as custom, which must be: 

· Generally followed in a community 

· Not mandated by law (if it is, there would be a statute corresponding that would dictate the negligence claims under tort law) 

· May or may not implicate safety 

If someone is relying on customary safety practice, they have to prove their reliance on it 

Once proved as a custom, different veins of effect of standard of care could be exercised:  

3 ways to assess custom: 

Irrelevant to negligence/reasonableness and due care 

Indicative of negligence (but not proof) = relevant but not determinative 

Sufficient to show negligence in and of itself not due to being unreasonable 

· Entire reasonableness standard is met

· Determinative of due care 

· Medical providers and professional standard of negligence follow this. 

Ex: bartenders cut off inebriated customers 


Shown to be custom by bringing in bartender, etc. 


Not legally mandated (assumption in this case, but must be true in case) 


Must show that the deviation from standard of behavior (breach) was due to the lack of adherence to the custom 

Can be used as a claim or defense 

As a claim


1 Plaintiff establishes custom 


2 establishes that defendant deviated from custom (some evidence of negligence or contributory negligence) 

Trimarco v. Klein 

· Tennant was sliding open bathroom door when it shattered 

· It was not made out of safety glass 

· It was a custom to have safety glass at that point, because custom need not be universal
· Not a conclusive test because it was up to the jury to decide, but at the very least this established a prima facie case against the landlord 

As a defense 


1 defendant introduces evidence of a customary practice 


2 defendant shows compliance with practice 


3 Some evidence of due care, but not conclusive/determinative



NOT a complete defense, only a partial defense (Majority rule is some “mere evidence” of negligence) 

General Rule: TJ Hooper 

TJ Hooper – Hand 
· Two barges lost in a storm, and they did not have radios on the boats that would have provided them with weather information 2 times per day 
· Testimony that other ship captains would have turned around, or did turn around

· However, these individuals kept going and were caught in sudden storm – so if they had a radio, would they have put in at Breakwater to avoid the harm, and therefore not be harmed 

· Yes 

· However, there was no custom of having radios on tugboats, because if there was it would have to be something supplied by the management, not individual captains on a personal basis (which it was)

· Argument of defendant: “we were complying with the (none) safety practice of not having a radio on the tug, therefore not contributorily negligent”
· Holding: Having a radio or not is not customary, so the tugs are held responsible for not equipping themselves properly because it is readily available and inexpensive to do, and would outweigh the costs of precaution to avoid the storm 

· IF it is a custom everyone should have it, and supply their own 
· “a whole calling may have lagged” 

· “precautions so imperative that even their universal disregard will not excuse their omission”

Evidence of compliance with customary practice is relevant to but not determinative of reasonableness 

Custom is determinable of due care ONLY in cases of professional negligence (Dr, Lawyer, Accountant) 

Majority approach steps: 

1 Explicit expert testimony of the standard of care (Not negligence per se because jury must still decide whether to credit the testimony) 
2 Evidence that the plaintiff deviated from the standard of care 

Both these elements would establish a duty breach, but must also show:

3 Causation that links the negligence back to the plaintiff’s injury 

RES IPSA 

DUTY BREACH 

· RPP/CALCULUS OF RISK 

B. Unintentional Strict Liability  

· If your (i) act, (ii) causes harm, then you are liable (only two elements

vi. Theoretical framework- reasons we hold people responsible are important

Powell v. Fall
· Steam engine is on highway and sparks fly off, setting plaintiff’s hay on fire 

· The steam engine was traveling at normal speed and constructed in conformity with provisions of statute

· The court analyzed the intended meaning of the statute: it did not preclude liability for any harms 

· Despite lack of negligence, this was held to strict liability standard of only needing to show that the act caused the harm due to policy arguments regarding the nature of the danger

· Categorical strict liability - Stricter liability for more dangerous act
· Certain products

· Animal Keeping/wild animals

· Other specified categories of extremely dangerous acts

C. Accidental 
· Ex: Auto accidents 

