INTRODUCTION TO TORTS

· Race and Torts, Chamallas
· Feminist Revision of Torts, Wriggins
· Theoretical Perspectives
· Critical Theory – Criticize negligence trials that maintain status quo; outcomes reinforce social differences
· Corrective Justice / Fairness (Oliver Wendell Holmes)
· If D acts wrongfully at fault and P is not at fault, then P deserves compensation for their injuries to become whole again

· If D did not act wrongly, D should be absolved from liability

· If D and P both acted wrongly, it would not be fair to hold D liable for the full extent of the injury

· Law and Economics (Richard Posner)
· Cost/benefit approach; societal thoughts include:
· I do not want to hurt someone because it will cost me $$ (deterrence)
· I do not want to spend $$ unnecessarily to avoid risk; $$ justifies certain level of risk
INTENTIONAL TORTS

· 2 Elements of Prima Facie: 

· (1) An act by a defendant 
· (2) Committed with intent
· 2 Elements of Intentional Torts 

· (1) Act: Rst§2

· Voluntary contraction of muscles or “external manifestation of the actor’s will” 

· (2) Intent
· (1) Acting with a purpose to cause harm, or

· (2) Knowledge with “substantial certainty” action will cause harm 

· Garratt v. Dailey: 5y/o may be liable for battery if he possessed necessary intent; case remanded to determine if D knew with “substantial certainty” P would fall

· 3 Elements of Assault: Rst§21

· (1) Defendant acted with intent to cause either

· (a) harmful or offensive contact, or

· Attempted (but incomplete) battery

· (b) imminent apprehension of such contact

· Threatened battery

· (2) with the person of the other or third person

· (3) and the other person is put in imminent apprehension

· Imminent Apprehension: Reasonable fear of immediate bodily harm

· Picard v. Barry-Pontiac-Buick: P and D agreed D touched P’s camera; P argued she feared bodily harm; court held D committed battery

· 3 Elements of Battery: Rst§18

· (1) Defendant acted with intent to cause either

· (a) harmful or offensive contact, or

· (b) imminent apprehension of such contact

· (2) with the person of the other or third person

· (3) and offensive contact with the other directly or indirectly results

· Offensive Contact: Rst§19 offends a reasonable sense of personal dignity

· Wishnatsky v. Huey: D did not commit battery when he slammed door on P because no offensive contact; action would not offend reasonable person

· 3 Elements of False Imprisonment: 
· (1) Words or acts (or both) by D intending to confine P

· (2) Actual confinement, AND

· (3) Awareness by P that she is being confined (against P’s will, diff for children/disabled)

· Factors to Establish Confinement: 

· Actual or apparent physical barriers

· Overpowering physical force or submission to physical force

· Threats of physical force

· Other duress

· Asserted legal authority
· Present threats

· NOT just moral pressure to protect reputation
· Without consent

· Involuntary (against P’s will)

· Lopez v. Winchell’s Donut House: P was not confined because she felt moral pressure to remain in room to protect reputation, her job was not threatened, she did not fear safety, and she was not prevented from leaving


· 3 Elements of Intentional Infliction of Emotional Distress (IIED): Rst§46
· (1) Defendant engages in extreme and outrageous conduct

· Extreme and outrageous: Offends generally accepted standards of decency/morality

· Policy rationale: Limiting frivolous suits, floodgates and fraud concerns
· (2) Intentionally or recklessly causing

· Intent: (1) purpose or (2) knowledge with “substantial certainty”
· Reckless: Deliberate disregard; should have known; lower bar for Ps to prove

· (3) Severe emotional distress to Plaintiff

· Physical or objective manifestations; proof required

· Womack v. Eldridge: D (photographer) liable because outrageous conduct (dragging P into child molester case) recklessly caused severe emotional distress
· Hustler Magazine v. Falwell: A public figure must prove actual malice (1. knowledge something is false or 2. recklessly not caring that something is false) to recover damages for IIED from publication (1st amendment right)
· Policy Arguments For and Against IIED
· For:

· Recognize the harm of severe emotional distress

· Efforts to deter intentional or reckless conduct

· Important when there are extreme power imbalances between parties

· Critical race and feminist approaches recognize systemic oppression
· Against:

· Administrative challenges

· Ambiguity as to “extreme and outrageous” conduct
INTENTIONAL TORT DEFENSES

· Affirmative Defenses
· D typically has the burden of proof

· Consent
· Express Consent: An objective manifestation of an actor’s desire

· Implied Consent: Person acted in a manner that warrants a finding that he/she consented 

· Hart v. Geysel: D (killed in prize fight) could not recover damages because express consent participating in fight; illegality of prize fight secondary to consent defense
· Policy Issue: No ability to benefit (recover damages) from one’s own illegal doing
· Minority ignored illegality and focused on scope of consent
· Self-Defense
· Self-Defense: D may use as much force as reasonably necessary to protect against imminent physical harm

· 3 Standards of Self-Defense
· (1) D must act honestly (actually feels at risk) [subjective]

· (2) D must act reasonably (can be corroborated by circumstances) [objective]

· (3) D must use reasonable means (proportional to injury) [objective]
· Courvoisier v. Raymond: D shot innocent P (police) under fear that he was burglar; court must determine whether D’s fears were reasonable regardless of mistake
· Protection of Property
· Deadly force can only be used to protect occupants from death/bodily injury; property owners cannot use deadly force to protect against trespassers/thieves
· Katko v. Briney: D unlawfully used deadly force because trespassers broke into unoccupied farmhouse

· Policy: Law places higher value on human safety than property rights

NEGLIGENCE

· Vicarious Liability 
Under the doctrine of Respondeat Superior, an employer can be vicariously liable for it’s employees’ actions that occur within the scope of employment. 
· (1) Respondeat Superior: “scope of employment”
· Birkner Test
· (1) Employee’s conduct is of general kind he/she was hired to perform
· (2) Employee’s conduct occurred within hours and ordinary spatial boundaries of employment
· (3) Employee’s conduct motivated in part by serving employer’s interest
· Christensen v. Swenson: D was still within scope of employment for security guard duties while off property
· (2) Apparent Agency: Authority which a principal knowingly tolerates or permits, or which the principal by its actions or words holds the agent out as possessing
· Roessler v Novack: Hospital may be vicariously liable for agent conducting harmful surgery to patient
· Negligence

· To establish a prima facie case of negligence against D, P must establish that D had a duty of reasonable care, breached that duty, causation and damages. 
· Negligence: Conduct which falls below standard established by law for the protection of others against unforeseeable risk of harm
· Refers to both cause of action and the conduct in question
· Negligence v. Strict Liability: 
· Hammontree v. Jenner: Negligence applies over strict liability for accidental personal injury case where D suffered a seizure
· Policy: Strict liability would deter against driving; impact to insurance industry
· General Duty
· All parties owe a general duty to act with reasonable care to everyone in society so as not to create unreasonable risks of harm to others.
· Standard of Ordinary Care: Reasonably prudent person standard
· Objective standard that imagines a reasonable person who acts with ordinary intelligence and prudence with respect to others, burden of proof typically on the injured party
· Brown v. Kendall: D is not strictly liable for injuries from dogs fighting; burden is on P to prove D was unlawful or without ordinary care
· Adams v. Bullock [Cardozo]: D has duty to adopt reasonable precautions, no liability for extraordinary circumstances where P swung wire over railroad
· Braun Case [Cardozo]: D is liable for failing to take reasonable precaution if harm is foreseeable and D had power/ability to prevent wires on vacant lot
· Policy: Strict liability would deter against industrialization, innovation
· Holmes on Corrective Justice: Fair for D to have opportunity to avoid liability 
· Posner on Law & Economics: Cost/benefit approach, $ incentive for society to avoid risk
BREACH

· If P proves that a general duty existed, P would then need to prove that D breached the general duty to act with reasonable care and therefore created unreasonable risk of harm.
· Breach of Duty: D breaches duty when, judged from RPP in D’s position, D fails to act with reasonable care creating unreasonable risk of harm to another

· Reasonable Care

· Hand formula: (Burden of precaution) < (Probability of injury) *(Level of expected harm)

· If B < P*L, D is negligent, liable for failing to take precaution

· If B > P*L, D is not negligent, took reasonable care

· United States v. Carroll Towing Co.: Ship was liable for failing to staff during the day given high probability and gravity of injury
· Bethel v. New York City Transit Authority: Common carriers should be held to same reasonable standard of care
· Balancing test:

· Foreseeability of harm

· Adams v. Bullock: (Any precaution) > (Unforeseeable event) * (Loss)
· Magnitude of harm

· Social utility of D’s behavior

· Any other cost/benefit factors

· Reasonable Prudent Person (RPP)

· RPP is an objective standard that imagines a hypothetical person of ordinary intelligence, knowledge, and judgment required by society to protect the interests of others. This standard considers what a RPP would do under the same or similar circumstances.

· Exclusions for:

· Children who are not performing adult activities (reasonable child standard)

· Visibly, physically disabled (reasonable disabled person standard)

· Momentary disability (heart attack, seizure)

· If one maintains consciousness, must pull over

· Failure to take medicine may show negligence

· Mental incapacitation (nervous breakdown, panic)

· Policy: Where to draw the line, how to tell if one is faking it, must have consequences, holding caretakers accountable
· Baltimore & Ohio R.R. v. Goodman: Holmes granted directed verdict setting forth rule for drivers to stop; decided matter of law for judge over jury
· Pokora v. Wabash R.R.: Cardozo sent to jury because all driving cases are fact-specific questions for a jury to weigh
· Judge or Jury
· If reasonable minds could disagree, jury decides (typical in torts)
· Andrews v. United Airlines: Common carrier held to heightened standard of care with specific instructions for the jury
· If no reasonable minds could disagree, judge decides
· Role of Customs

· Failing to follow custom can serve as evidence of negligence; compliance with custom can serve as evidence of reasonable care

· Trimarco v. Klein: Landlord failing to replace glass shower is not automatic negligence, but enough to require jury trial to review facts
· TJ Hooper Case: D conforming with custom does not automatically absolve liability, Hand held jury still needs to determine if custom is reasonable/relevant
· Levine v. Russel Blaine Co.: Custom for dumbwaiters to use smooth rope for operational purposes irrelevant to P cutting hand on rough rope because ropes should not be touched
NEGLIGENCE PER SE

· Role of Statutes Rst§14
· An actor is negligent if:
· (1) No excuse,
· (2) The actor violates a statute,
· Martin v. Herzog: Cardozo held that P violated statute of headlights on buggy and was negligent per se unless wholly excused
· *(3) The statute was designed to protect against the type of accident the actor’s conduct causes, AND
· *(4) The accident victim is within the class of people the statute is designed to protect
· Statutory Purpose Doctrine (Legislative Intent)
· *(3) and (4) above
· Limits the number of cases for which parties can use statutory violations to prove negligence; limits “borrowing” statutory duty

· Gorris v. Scott: Statute requiring cases for sick animals; ship was not negligent when animals went overboard because statute was only designed to prevent spread of disease
· De Haen v. Rockwood: Statute requiring fence to prevent people from falling; statute did not apply when object fell killing person below because different legislative intent
· Excused Violations Rst§15

· (1) Violation is reasonable due to childhood, physical disability, or physical incapacitation

· (2) Actor exercises reasonable care in attempting to comply with statute

· (3) Actor neither knows nor should know that statute is applicable

· (4) Actor’s violation of statute is due to confusing ways statute is presented to the public

· (5) Actor’s compliance with statute would involve a greater risk of harm to actor or others than noncompliance

· Tedla v. Ellman: P violating statute of walking against traffic was not negligence because it was for their own protection
RES IPSA LOQUITOR
· Proving Negligence

· Circumstantial Evidence: Indirect facts that are presented to persuade the factfinder to infer other facts or conclusions

· Negri v. Stop and Shop, Inc.: P proved D did not clean aisle, but D should have had notice because no staff inspected in the aisle in over two hours 
· Gordon v. Am. Museum. of Nat. History: D may not have had actual or constructive notice of the clean wax paper that caused P to slip on the stairs
· Res Ipsa Loquitor: Special evidentiary rule within negligence law that infers breach based on circumstantial evidence

· (1) Accident could not occur unless someone was negligent

· (2) Instrument alleged to have caused injury was within exclusive control of D

· (3) Accident was not due to any voluntary action or contribution on the part of P
· Policy: P as helpless victim is unable to access evidence to prove their injury
· Holmes: If D acts wrongfully and P is not at fault, P deserved compensation for injuries to become whole again; If D did not act wrongfully, D should be absolved
· If both acted wrongfully, it is not fair for D to be held liable for full injury
· Permissible Inference: Jury is permitted to infer negligence from the circumstances but is not required to (majority of states)

· Rebuttable Presumption: Jury must presume negligence and D must rebut with sufficient evidence to not be held liable (minority of states)

· Byrne v. Broadal: Established Res Ipsa Loquitor; burden on D to prove he was not negligent when barrel fell out of window injuring P
· McDougal v. Perry: Res Ipsa Loquitor applies because tire would not have hit windshield unless D breached standard of care
· Ybarra v. Spangard: Res Ipsa Loquitor applies because P was unconscious, has no access to evidence, and all Ds have burden to disprove inference of negligence
MEDICAL MALPRACTICE AND INFORMED CONSENT

· Medical Malpractice (two distinct causes of action that may be brought together in one lawsuit)
· (1) Medical negligence
· (1) Higher standard of care
· (2) Customs determine the standard
· (3) Experts (doctors) establish the customs
· (4) Experts (doctors) may establish Res Ipsa Loquitor
· (2) Informed consent
· Sheeley v. Memorial Hospital: Geographic location should not affect standard of care for physicians
FINAL EXAM

PRIMA FACIE CASE OF NEGLIGENCE
1. Duty

2. Breach of Duty

3. Causation

a. Cause in fact or actual cause

b. Proximate cause

4. Damages
DUTY

· Misfeasance: Actively causing harm to another
· Most cases of negligence, where D’s conduct results in another’s injury
· Nonfeasance: Passively allowing harm to befall another
· Few cases of negligence, liability imposed only where exception applies
· Duty: General duty of reasonable care to not create an unreasonable risk of harm

· General rule

· If you did not create the injury or risk of harm and did not start to administer care, there is typically “no duty” to rescue another person from harm

· Creation of Injury

· If D innocently or negligently injures another, D has a duty to take reasonable care to prevent further harm

· Creation of Risk

· If D innocently or negligently creates a risk (and discovers it), D has a duty to take reasonable care to prevent the harm from occurring

· Exceptions to “No Duty”

· Affirmative Obligations to Act
· Special Relationship (easy to create new ones)
· (1) Common carrier

· (2) Innkeeper

· (3) Possessor of land open to the public

· (4) Custody/Deprivation of normal opportunities for self-protection (i.e., hospital or prison)
· *New* (5) D has an economic advantage over P (business relationship)
· Harper v. Herman: No general duty; no special relationship between D as social host/boat owner and P as passenger who dove into shallow water
· If D was paid $, the analysis would change
· *New* (6) Companions on a joint venture
· Farwell v. Keaton: Companions on a social venture have an mutual understanding of safety / assistance will be rendered
· *New* (7) Doctor/therapist and patient

· Tarasoff v. Regents of UC: Doctor has duty to warn reasonably identifiable third party of reasonably foreseeable risk of harm revealed by patient
· Policy: Courts want to deter Ps from being able to recover for nonsensical acts; courts do not want to disincentivize all people from interacting for fear of liability
· Commenced Rescue

· Once D begins rescue, D has a duty to reasonably complete rescue (i.e., bring P to hospital)
· Farwell v. Keaton: D commenced rescue by picking up P; D foreclosed other potential aid; D applied an ice pack showing knowledge of P’s injuries
· Policy Support: One person commencing rescue prevents someone else from rescuing the victim (precludes opportunity for other help)
· Courts want to encourage reasoned/deliberate rescue, not careless rescue
· Tort law is based on reasonable care to prevent harm
· Society should be obligated to help one another
· Some states further policy goals by imposing a fine if someone fails to make an easy rescue; all states require report of child abuse
· Policy Concerns: Duty of rescue detracts from duty of D responsible for injury; rescuer should not be liable for something they did not cause
· Warning or Protecting Third Parties

· Duty of care may arise from either:

· (1) Special relationship between actor and third person which imposes a duty upon the actor to control the third person’s conduct

· i.e., Duty of hospital to control dangerous patients
· i.e., Doctor must warn patient if condition or medicine makes conduct dangerous
· (2) Special relationship between actor and the other which gives to the other a right of protection

· i.e., Doctor may have duty to warn family members of contagious disease
· 2 Standards to Judge Duty to Warn/Protect:
· Professional Standard: Whether a therapist determines or should have determined that a patient presents a serious danger of violence to a foreseeable victim
· Reasonable Person Standard: How a therapist must use reasonable care to protect the intended victim against such danger
· Tarasoff v. Regents of UC: Precedent shows duty of hospital/doctor to control dangerous patients/warn patient of risks associated with condition/medication
· Policy Support: Court prioritizes life/safety over doctor-patient confidentiality
· Policy Concerns: (1) Predictions of violence are unreliable, (2) inaccurate warning may harm patients, (3) patient/client confidentiality
Statutes
· Statutes in Tort Law

· Invoke a duty through a statute by implying a “Private Right of Action”
· Establish breach through a statute by showing D’s violation breached the relevant standard of care (negligence per se)
· Role of Statutes

· Does the statute expressly create a cause of action for damages?

· Does the statute implicitly create a Private Right of Action?

· Uhr v. School District: Statute required school to screen for scoliosis; P sued D for failing to screen and breaching duty implied by private right of action; No Private Right of Action because there was an existing enforcement structure in place
· Does the statute acknowledge policy considerations that would lead a court to create a common law duty?

· Tarasoff v. Regents of UC: Courts can create any new duty rule if there is precedent and policy concerns ( analysis
· Where a common law duty already exists, can the statute be used to establish the standard of care?

· Martin v. Herzog: Violating a statute (headlights on buggy) = negligence per se
· 3 Element Test for Private Right of Action

· (1) Was the statute intended to protect a class of people from a particular type of harm?
· Policy: Courts want to enforce the intent of statutes
· (2) Would a civil remedy promote the legislative purpose? (i.e., Does the threat of a lawsuit incentivize people to follow the statute?)
· (3) Is a civil remedy consistent with the legislative scheme? (i.e., Is there a different enforcement structure already in place? Did the legislature say anything explicit about use of a civil remedy?)
Duty Analysis Flowchart
1. Is there a general duty?

2. Is there a special relationship?

3. Has there been commenced rescue?

4. Is there a Private Right of Action based on a statute?
5. If none, case dismissed because no breach if no duty.
Limiting Duty Based on Public Policy
· Courts may limit a D’s general duty not to create unreasonable risk of harm
· Limitation of Duty to Non-Parties of the K
· Moch & Strauss (tenants injured after public utility failures): Cardozo invokes privity as a tool to limit liability of public utility company to avoid “crushing liability” that would disincentivize utility companies from serving populations
· Courts treated D’s failure to provide public utilities as “nonfeasance” because the parties were not in privity, and “enlarging the zone of duty would unduly extend liability”
· Courts treated P’s injuries as incidental/collateral
· Contra: Exceptions to Public Policy Limitations

· Palka (nurse hit by fallen hospital fan while on duty): D had a duty because P had a “direct and demonstrable reliance from a known and identifiable group”
· Courts treated P’s injuries as obviously resulting from D’s negligence
· PG&E: D had a duty because a CA Constitutional Law required strict liability
· Limits to social host liability
· General social host liability does not apply to adults or 3rd parties

· Social host only liable for injuries to minors if the host gave the minors alcohol

· Reynolds v. Hicks: Statute protects injuries to a minor who was provided alcohol but does not protect 3rd parties injured by a minor
Enabling Torts (Analyze both Negligent Entrustment and Nonfeasance)
· Negligent Entrustment: A D who supplies chattel has a duty to not provide such chattel to one whom D knows or should know may use it to create unreasonable risks of harm to self or 3rd persons
· Negligent entrustment hinges on reasonable foreseeability (i.e., lending car to alcoholic; lending gun to irresponsible person)
· Duty is NOT limited to situations where D owns or controls the instrument

· Vince v. Wilson: Aunt and car salesman may be held liable for allowing nephew with substance abuse to purchase a vehicle
· Contra: Courts argue no duty for D who co-signs financing because D is not directly enabling reasonably foreseeable tortious acts
· Policy: When violation of a statute contributes to criminal activity that causes injury, courts want to protect Ds whose statute violation was victimless
· i.e., D breaks statute by leaving keys in ignition; car is stolen and injured 3rd party; D is found not liable for 3rd party’s injuries
Duties of Land Owners/Occupiers
· Traditional Common Law Approach
· (1) Determine P’s status

· (1) Invitees: 

· (a) Business Visitor: Enters land with express or implied permission for a business purpose serving the owner

· (b) Public: Enters land open to the public for a purpose for which the land is open to the public
· (2) Licensees: Enters land with express or implied permission, but NOT for a business purpose that serves the owner (i.e., social guests)

· (3) Trespassers: Enters land w/o permission and whose presence is objected to or unknown
· (2) Determine the precise duty attached to one of such status
· (1) Invitees: Duty to exercise reasonable care to protect against reasonably foreseeable dangers
· (2) Licensees: Duty to protect against known, non-obvious dangers
· (3) Trespassers: No duty to protect against dangers; only duty to avoid willful misconduct or reckless disregard of safety
· Exceptions to No Duty to Trespassers

· Attractive Nuisance Doctrine
· Landowner may be held liable for injuries to children trespassing on the land if the injury is caused by a known object on the land that is likely to attract children and cause harm
· Heinz Policy Arguments For and Against Status Categories
· For:

· Predictable, stable standards for liability

· Exceptions account for strict rules

· Against:

· Status should not be determinative
· Exceptions too complex and unpredictable for bright-line rules

· Modern “Rowland Approach” (used by Heinz court)
· A landowner owes a duty to use reasonable care in the maintenance of their premises for the protection of lawful visitors

· Does not specify how to treat unlawful visitors

· P’s status no longer determines duty, but it remains relevant in determining foreseeability of harm

· Policy: Preventing future harm that is foreseeable
· Duty of Landowners to Prevent Criminal Acts

· Landlord/Tenant (Kline v. 1500 Mass Ave): Duty to prevent crime/injury in common area

· Business/Patron (Posecai v. Walmart): Duty to implement reasonable measures to protect patrons from foreseeable criminal acts
· 4 Established Tests on Foreseeability

· (1) Specific Harm Rule

· (2) Prior, Similar Incidents Test

· (3) Totality of the Circumstances Test

· (4) Balancing Approach (usually benefits D)

Duties Based on Non-Physical Injuries
· Duty to Protect Against Emotional Harm Exists When:

· (1) Emotional distress follows from actual physical injury

· (2) Emotional distress results from threat of imminent physical injury

· Before Falzone, courts denied recovery without actual physical injury
· Past Policy: Floodgate concerns, fictitious injuries, scope of liability to D

· Falzone’s “Zone of Danger Rule” allows recovery if:
· (1) Negligent act

· (2) Causes fright from a reasonable fear of imminent personal injury

· (3) Fright results in substantial bodily injury or sickness (burden on P to show evidence)

· (4) Recovery permitted if bodily injury or sickness would warrant damages if they occurred directly from physical injury

· Buckley limits NIED recovery only where physical injury is imminent

· Policy: Contact with carcinogens is too common; problem of uncertain and unpredictable liability
· (3) P is a direct victim of conduct that creates an unreasonable risk of emotional distress

· Gammon v. Hospital: D is liable if D should have reasonably foreseen that serious emotional distress would result from D’s negligence
· Foreseeability may be limited by threshold of injury (reasonable standard) or unique relationship of the parties
· (4) Emotional distress results from physical injury to another
· Portee v. Jaffee: 4 Bystander NIED Elements
· (1) Negligence that caused severe physical injury/death
· (2) Close relationship (intimate, familial, or marital; fiancé; cohabitating)
· (3) Presence and contemporaneous awareness
· (4) Resulting severe emotional distress
· Bystander NIED Limitations: Liability should be commensurate with D’s culpability
· Johnson v. Jamaica Hospital: Parents had no cause of action against hospital; only baby had valid claim because hospital owed no duty to the parents
CAUSATION

· Causation: D’s conduct must be BOTH actual cause (or cause-in-fact) AND proximate cause
· Actual Cause: Causal link between D’s conduct and P’s harm

· Proximate Cause: P’s harm is foreseeable/within the scope of risk of D’s conduct

· Actual Cause/Cause-in-Fact
· (Joint) Necessary Cause(s): “But for” Test 
· But for D’s negligence, P would not have suffered harm

· Burden on P to prove (preponderance) with reasonable certainty that D’s conduct more likely than not caused harm

· Stubbs: P need not dispel every alternative, but show reasonable certainty
· Burden on P to prove causal link between D’s negligent conduct and P’s harm; once causal link is proven, burden shifts to D to deny
· Zuchowicz: To sue doctor, P must prove overdose caused harm, not medication alone
· Challenges:

· When concurrence of two events may simply be a coincidence

· D’s conduct is one of a number of alternative causes, each of which would’ve been sufficient to cause the harm, and you don’t know which one it was

· Multiple Sufficient Causes: “Substantial Factor” Test (rare)
· Each case of negligent conduct would cause P to suffer harm
· i.e., Twin fires where both are set negligently; one negligent, one not
· Multiple Defendants:
· Alternative Liability
· Both D’s will be held jointly & severally liable unless they can prove otherwise

· Summers v. Tice: Two Ds fired shots in P’s direction; both were necessary causes, not concurrent tortfeasors
· Joint & Several Liability: Each D is fully liable for P’s injuries; risk of insolvency of one D falls to the remaining Ds
· Market Share Liability

· When manufactures act in a parallel manner to produce a product that causes injury years later, all manufacturers held severally liable for their share of the market
· Hymowitz v. Eli Lilly: P’s sue drug manufacturer for their children later developing cancer
· Several Liability: Each D is only liable for the portion of judgment that is his fault; risk of insolvency falls on P

· Proximate Cause
· Courts can consider policy to limit liability to what is foreseeable

· Foreseeability: The kind of injury P suffers must be within the scope of risk of D’s negligent conduct

· 3 Issues to address below:
· (1) Unforeseen Harm

· 5 Types of Unforeseen Harms
· (1) Direct Consequences: All harm that is directly caused
· Polemis: D held liable for all damages resulting from D’s negligence
· (1) Foresight Test: Rejects Direct Consequences; Liability limited to what is foreseeable
· P wants broad foreseeability; D wants narrow foreseeability

· Policy: D’s conduct should match the kind of injury P suffers
· Wagon Mound: D is only liable for damages that were foreseeable at the time of his negligence
· (2) Harm within the Risk: Liability limited to harm that results from increased risk of D’s conduct; “Linking principle”
· i.e., Driving at an unsafe speed does not increase risk that tree branch will fall
· Extent that Harm need not be Forseeable
· (3) Egg-Shell Plaintiff Rule: Liability for full extent of harm, even if unforeseeable
· D’s actions create foreseeable risk of initial injury; one initial injury occurs, further extent of harm is irrelevant
· Benn v. Thomas: Fact that D caused P injury regardless of whether P’s pre-existing heart disease worsened it
· (4) Secondary Harm
· “Normal Consequences”: Provision of care (medical negligence) is a normal consequence of D’s negligence
· “Normal Efforts”: Rescue is a normal effort related to D’s negligence
· (2) Unforeseen Manner

· Intervening Cause: If the result is foreseeable or within the scope of risk, proximate cause is met
· i.e., D can be liable to both victim and rescuer because rescue is foreseeable
· Superseding Cause: Breaks the chain of causation; P’s harm is outside the scope of risk 
· i.e., Criminal activity intentionally caused by 3rd party
· (3) Unforeseen Plaintiff (Palsgraf v. Long Island RR)
· Cardozo View: Duty only to foreseeable Ps
· D could not have breached duty to P if harm to P was not a foreseeable risk of D’s conduct
· Policy: Extending liability to unforeseeable Ps would impose administrative burdens on the courts and stifle people from engaging in everyday activities
· Andrews View: Duty to the world
· Harm to P was at least remotely foreseeable; proximate cause cases should go to a jury

· Expert Testimony to Prove Causation
· Admissible if reasonable to help tiers of fact
· 4 Factor Daubert Test

· (1) Has theory been tested according to scientific method?

· (2) Has theory been peer review/published?

· (3) What is the potential rate of error?

· (4) Has theory been generally accepted?

DEFENSES

· Plaintiff’s Fault
· [Replaced] Contributory Negligence: If P is at all at fault, P cannot recover unless D failed to exercise reasonable care
· Comparative Fault: (Pure) P’s recovery is reduced by the amount of P’s fault
· Modified Approaches:

· (1) P can recover so long as P’s negligence is “not as great as” D’s fault (P’s fault < D’s fault)

· (2) P can recover so long as P’s negligence is “no greater than” D’s fault (P’s fault ≤ D’s fault)
· Avoidable Consequences
· P must take reasonable measures to mitigate extent of loss; enforced by barring P from recovery for any “enhanced harm” caused by failure to mitigate
· Courts generally refuse to award damages that could have been avoided

· Assumption of the Risk (Often combined with Comparative Fault)
· Express: Oral or written permission to release another’s obligation of reasonable care
· Language must be clear and unambiguous; burden on D to prove P assumed risk
· Invalid if waiver violates public policy (Tunkl Factors)
· (1) Business type suitable for public regulation
· (2) Public service of practical necessity
· (3) Service available to any member of the public
· (4) Unequal bargaining power
· (5) Adhesion contract with no “out” provision based on increased fee
· (6) Purchaser under control of seller; subject to risk of carelessness
· Hanks v. Powder Ridge: Snow tubing waiver was invalid based on policy factors
· Implied: Consent to risk inferred from one’s conduct or circumstances
· Primary: Limited duty principals; not a real affirmative defense
· Murphy v. Steeplechase Amusement Co.: No breach of limited duty because D did nothing negligent operating ride with inherent risks
· i.e., In a sports arena, limited duty is met by protecting from greatest danger, not all danger
· Secondary: Asserted after P proves prima facie case of negligence; always combined with comparative fault
· 3 Elements; subjective standard; burden of proof on D

· (1) Knowledge of the risk

· (2) Appreciation of the risk

· (3) Voluntary exposure to risk
· Davenport: Secondary Implied A/R does not bar recovery for P unless P’s fault is comparatively higher than D’s negligence
PRODUCTS LIABILITY

· Pocket of Strict Liability Theory:  D, as a manufacturer, seller, or distributor, will be held strictly liable for putting a defective product that causes injury into the stream of commerce
· P need not prove D acted without reasonable care
· Privity requirement eliminated if manufacturer has reason to know product will be used by others
· Policy Arguments For and Against Strict Liability
· (1) Deterrence/Risk Reduction: Place liability where it will most effectively reduce hazards
· Contra: Deterring innovation
· (2) Economic Efficiency: Risk should be placed on manufacturer who has resources to absorb cost of injuries/spread costs to consumers by raising prices
· Contra: Negligence theory preferred for small business 
· (3) Corrective Justice: P need not prove D’s negligence because P no longer has resources to investigate all products; trust that what is on the market is safe
· Contra: Strict liability is too harsh/unfair
· 3 Categories of Product Defects
· Manufacturing Defect
· (1) 3rd Restatement – Definition
· Does the product depart from its intended design even though all possible care was exercised in the preparation and marketing of it?
· Must be defective when it leaves the factory
· (2) Barker Test – Consumer Expectations
· Does the product fail to perform as safely as an ordinary consumer would expect when used as intended or in a reasonably foreseeable manner?
· Design Defect
· (1) 3rd Restatement – Reasonable Alternative Design (RAD) (burden on P, gives D opportunity to disprove defect)
· Does the product work as intended, but the whole line is designed in a way that is unsafe?
· Could the harm have been reduced or avoided by adoption of a RAD?
· (1) Magnitude and probability of risk
· (2) Instructions and warnings accompanying product
· (3) Nature and strength of consumer expectations (includes marketing)
· (4) Relative pros and cons of alternatives
· i.e., product longevity, maintenance, aesthetics, consumer choice, cost level, etc.
· Does the failure to adopt the RAD make the product “reasonably unsafe”? Burden shifts to D for Risk Utility
· There need not be proof of a safer design; if current design is manifestly unreasonable, liability applies

· (2) Barker Test – Consumer Expectations (often won’t apply because design is too technical)
· Does the product fail to perform as safely as an ordinary consumer would expect when used as intended or in a reasonably foreseeable manner?
· (3) Barker Test – Risk Utility (applied in hindsight, burden on D, favorable to P)
· Does the risk of danger inherent in the design outweigh the benefits of such design?
· Consider the following factors:
· (1) Gravity of danger
· (2) Likelihood of danger
· (3) Feasibility of safer design
· (4) Cost of improved design
· (5) Adverse consequences to the product/consumer from safer design
· Warning Defect
· Could the harm have been reduced or avoided by reasonable warnings?
· (1) Is there a need for a warning?
· Dangers that an ordinary consumer would not expect to encounter trigger need for warning defect
· Test is whether danger is generally known, not specifically known by P
· (2) If so, who would be addressed by the warning? User, children, etc.
· (3) Is the warning adequate and adequately communicated?
· 5 Pittman Factors for Adequacy
· (1) Warning must adequately indicate scope of danger
· (2) Warning must reasonably communicate extent/seriousness of harm
· (3) Physical warning must alert a reasonably prudent person
· (4) Simple warning may be inadequate if it fails to indicate consequences
· (5) Means to convey warning must be adequate
· (4) Would the user heed the warning?
· Adequate warnings may negate a design defect
· Post Sale Warnings
· When made aware of possible risks, can D make an attempt to notify purchasers?
· Crash-worthiness Doctrine
· Car crashes are foreseeable, so manufacturers are required to implement minimum level of safety precautions in cars to protect users from unreasonable risks of harm
DAMAGES
· Compensatory Damages
· (1) Economic Damages (issue of present value, wage/cost inflation)
· Lost earnings, past and future
· Medical expenses, past and future
· (2) Non-Economic Damages
· Pain and suffering, past and future (physical or mental/psychological)
· Judged by a reasonable standard; verdict should not shock the conscious
· Consider per diem arguments, prior awards
· California limits medical malpractice to $250k, non-economic several liability (risk of insolvency on P)
· Punitive Damages
· Requires evidence of malicious, fraudulent, or oppressive intent
· Purposes include to punish and deter
· Rationale includes cover gaps in criminal justice system
· Limited by Due Process clause of 14th Amendment (life, liberty, property)
· CA requires D be guilty of oppression, fraud, or malice
· Gore Factors to Weigh when Awarding Punitive Damages
· (1) Reprehensibility of conduct
· (2) Ratio of punitive damages to actual and potential compensatory damages
· (3) Sanctions for comparable conduct
----

FACT PATTERN – ESSAY
· Question 1: Is the defendant a manufacturer, seller, or distributor?
· Question 2: Is the product defective?

· 3 Categories of Product Defects
· Manufacturing Defect
· Design Defect
· Warning Defect
· Question 3: Did the defect cause P’s injury?
· Actual Cause
· But For
· Substantial Factors
· Proximate Cause
· Unexpected Harm
· Unexpected Manner
· Unexpected Plaintiff
· Question 4: Can D assert any defenses?
· Plaintiff’s Fault
· Assumption of the Risk
· Express
· Implied
· Question 5: What damages are available to P?
· Compensatory
· Economic
· Non-Economic
POLICY – ESSAY 

· Courts may recognize or limit a duty based on ~Social Policy~
· Courts have power to prioritize policy in deciding whether D has duty, even when D ordinarily would not have a legal duty
· Duty is entirely up to the court (a question of law for a judge, never a jury)
· Courts may expand duty
· i.e., Duty of companions on a joint social venture in Farwell
· i.e., Duty of one partaking in commenced rescue
· i.e., Duty of doctor to warn of patient danger in Tarasoff
· i.e., Duty of care against non-physical injuries
· i.e., Duty of 
· Courts may limit duty (i.e., Duty of public utility companies in Moch/Strauss)
· Public Policy in support of invoking privity:
· Floodgate concerns resulting in administrative issues for the court
· “Crushing liability” concerns resulting in no incentive for public utility companies to continue to operate

· Courts less likely to limit liability if D provides service to fewer people/is easily replaceable
· Policy Qs are intended to invoke our own policy opinions for the call of the question

· Base opinions on reasoned thought of different policy perspectives

· Economic Efficiency

· Fairness/Corrective Justice

· Race/Feminist Legal Theories
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2. Burden usually on P to prove other elements


�Compare Negligence Map


�Not cumulative, only Duty onwards





Multiple Choice (20-25)


Brake


Essay


2 or more questions


- at least one will be about policy





One approach:


Traditional fact pattern essay questions focusing on Products Liability, Causation, Defenses, and Damages





Policy question regarding social policy considerations regarding duty





