	
	
	



PART I: INTENTIONAL TORTS

Introduction to Torts
· Main Goals of Compensatory Tort Damages:
· Compensation for injured persons
· To put the plaintiff back into the position he would have been in had the tort not occurred, to the extent we can do so with money
· Deterrence of anti-social (tortious) conduct
· Both specific (deter THIS defendant from similar future misconduct) and general (deter others similarly situated)
· Compensatory Damages for Personal Injuries

· Medical expenses
· Lost wages and lost earning capacity
· Even if not working at time, can recover for loss of earning capacity 
· Pain and suffering
· “Special” damages (limited, residual category, but NOT
including attorneys’ fees to bring the case)
· Note: compensation is very fact specific on some elements 
· Van Camp v. McAfoos:  3 yr old rear ends with a tricycle 
· Harm occurred, but on a public sidewalk with no fault, does not satisfy elements on intentional torts 

· Anderson v. Zamir: rear ended, caused shoulder injuries down the line – correct damages?
· Needs new trial, there was liability so she should be able to recover 

Intentional Torts
· Battery

· Elements
· 1) D acts with the intent to cause a harmful/ offensive touching of the P
· Dual or Single Intent

· Distinguishing between:

· Single: proof of intent to make contact if it turns out to be harmful/offensive even if it wasn’t the defendant’s intention
· Dual: proof of intent to make contact AND intent to offend/cause harm
· White v. Muniz: dementia patient strikes nurse
· Dual Intent: Court finds lack of intent 
· Wagner v. State: mentally disable patient attacks, state liable if battery, court says yes battery
· Single intent jurisdiction: intent to make contact
· Both are subjective standards! Reasonable person standard 

· Split of authority… does single intent have a chilling effect?

· How do we consider consent in this? 
· Meaning of Intent
· Either... Acting with the purpose to achieve the invasive result;

· OR... Acting with knowledge that the invasive result is substantially certain to result

· Garratt v. Dailey: boy pulls out chair, woman falls, did kid have intent 
· Remanded: did he know or should have known?
· Between intent and negligence = reckless = conduct creates a known risk that can be reduced by relatively modest precaution
· Ex: drunk driving, drunk priest case
· Lack of Intent Note Cases
· Doctor shoving nurse’s face into surgical opening (Snyder v. Turk)
· Purposely feeding someone food they religiously can’t eat even with notice (Kumar v. Gate)
· Student intubates, didn’t know patient didn’t consent… student let off but doctors/practices not 
· 2) Physical contact with/touching of the P must occur
· Eichenwald v. Rivello: tweet gif with strobe lights knowing guy had epilepsy, had a seizure
· Contact doesn’t have to be literal... harm was caused through a mediated medium 
· Note Case: snatch tray out of black man’s hand (racially offend), even though didn’t actually touch person, still battery / snatching money out of someone’s hand 
· Purposeful Infliction: new tort, purposely causing bodily harm (swapping out medication case)
· Civil Conspiracy to commit a tort: 
· 1) agreement between two people
· 2) an overt act towards accomplishment of wrong
· 3) damages 
· 3) P must be harmed or offended by the touching 
· Harmed
· See: McAfoos, Zamir, Muniz, Wagner, Garratt
· Note Case: cop “intentionally makes contact” didn’t know guy had shoulder surgery è liable? (city of Lincoln v. lanscaster)
· Offended
· See: Cohen
· McElhaney v. Thomas: Kid “accidentally” runs over other kid’s foot (meant to “bump” as a joke)
· YES liable because intent was there
· Cohen v. Smith: Asked for no male doctors/staff not to see her naked during c-section... male nurse present
· Single Intent... if she was offended then satisfied 
· Damages for battery
· Compensatory
· Medical expenses, loss of wages, pain & suffering 
· Economic loss is easier to calculate
· Pain & suffering à what is reasonable (ex: $100 for sexual assault is NOT reasonable) 
· Punitive: if conduct is egregious 
· Nominal damages = trivial harm (ex: talk show host blows smoke in anti-smoking activists face) 
· Transferred Intent
· Meant to commit to A, Commits to B instead (B can sue for intentional tort)
· Meant to commit to A, commits different tort on A instead (A can sue for transfer to the tort actually committed 
· Baska v. Scherzer: Gets accidentally punched while breaking up a fight 
· Still liable even if hits different victim 
· Extended Liability: liable for all damages (not just intended or foreseeable)
· Help victim recover…
· Under-pleading/ Intentional vs. Accident

· Insurance won’t always cover intentional torts, so better to frame as accident
· Note Cases: drunk driving case, insurance won’t cover 
· Statute of limitations are usually shorter for intentional 
· Note Case: one year statute of limitations barred battery claim against school 
· NOTE: Child Negligence – children can be found guilty, held to standard of child similar to them 
· Currently no age limit really… some places 7 yrs old
· Parents are not vicariously liable for children’s actions 
· Assault
· Elements:
· 1) D acts with the intent to place P in reasonable apprehension (awareness) of an imminent bodily contact that would be battery if completed
· Imminent: conduct will occur without significant delay
· Ex: kidnapped, beat up, threatened to castrate… told him to leave the state or they’d kill him… court said leaving the state threat was not an assault because too remote 
· 2) P is actually and reasonably placed in such apprehension (is aware of the threat of imminent harmful or offensive contact)
· In a way that causes mental trauma/ distress 

· Cullison v. Medley: family threatened man with gun (never pointed it but motioned)
· Yes intended to threaten, yes plaintiff felt threatened, and it was reasonable

· Note Case:

· Surgeon charging at plaintiff, then stormed past… assault?

· Not every battery also has assault… (no threat, just harm)
· Beating someone when they’re asleep

· Tackling student to demonstrate tackling technique 
· Standard:
· Subjective standard unless mere words
· Most of the time… words are linked to an act (but must be reasonable that the words are linked to imminent contact)
· Threat + negating words… ex: “if the cops weren’t here I’d punch you” NOT an assault (no reasonable threat) 
· What about threat with alternative (give me your lunch money situation)?

· Damages for assault
· As invasion increases, damages increase
· Assault = mental injury... taken into account for damages 
· Transferred Intent: if you intend to commit assault but end up touching… still a battery!
· False Imprisonment
· Elements:
· 1) D acts with intention to confine P
· 2) P is confined 
· Situations to consider:

· Locked in room, but knows how to escape 
· Car surrounded, but can get away by lightly tapping car (no damage)
· Refuse to stop moving car, but door is unlocked
· Steal pants while in dressing room (implicit threat)
· Nationwide v. mut insurance 
· 3) P is either aware if confinement, or is physically harmed by the confinement 
· McCann v. Walmart Stores, Inc.: Mother and children wrongfully held over mistaken past theft (didn’t let the kid pee)
· Yes satisfied elements (specifically because they didn’t let the kid pee)
· False Arrest: when officer improperly arrests… same rules apply
· Torts on Property

· Trespass to Land (Elements):
· 1) P has ownership or possessory interest in land
· 2) D intentionally invades, intrudes or enters P’s land (some states add “without P’s consent”)
· Entry: can be an object too (ex: golf balls/scrap metal)
· Own to heaven & hell 
· Drones: split of authority… usually a privacy issue… legislation needs to address 
· unintentionally enter, but then intentionally refuse to leave
· Only need intent to enter, not intent to trespass
· Not a defense that you thought it was your land/had a right to be there 
· 3) D’s entry interferes with P’s interest in exclusive possession of the land 
· Briggs v. Southwest Energy Production Company: Hydraulic fracturing of neighbors land – trespass? 
· Rule of capture: not trespass
· Note: no actual harm to land needed 
· Trespass vs. Nuisance: trespass = invasion of interest in exclusive possession, nuisance = invasion of use & enjoyment 

· Ex: walking onto lawn vs. throwing a party
· Damages: liable for nominal damages, even if no harm
· Compensatory for damage done, emotional distress caused

· Punitive if trespass is malicious (using driveway as easement even though injunction given) 
· Injunction: STOP doing it

· Ex: removal of structure on land 

· Extended liability: even unforeseeable harm 

· Ex: throw cigarette on farm, accidently in gas, cause firm… liable for all damage
· Conversion of Chattel (Elements):
· 1) P owns the chattel (Personal Property)
· 2) D intentionally exercises “substantial domain” over the chattel (some states add “without P’s consent)
· No intent to commit wrong, just intent to take (Kelley v. La Force) 
· Substantial Domain
· Extent & duration
· Intent to assert a right to the property
· Good faith
· Harm done
· Expense or inconvenience caused 
· If no harm, no foul (good faith) à accidently secure wrong home for foreclosure but immediately provide access code to lockbox upon discovery 
· 3) D’s act interferes with P’s interest in exclusive possession of chattel
· Reif v. Nagy: Art taken by Nazis, belongs to family or good titled buyer?
· True owner has possession over all finders (including bona fide purchasers)
· Title: theif cannot convey good title
· Bona Fide Purchaser: still doesn’t have good title
· Caveat: trick into voidable title situation, then BFP has good title
· Murky areas to think about…
· IP/domain names à yes conversion?
· Split of authority on electronic data 
· Selling eggs à yes conversion?
· Selling blood for commercial use à not conversion? 
· Damages: 

· Sue for value 
· Replevin… especially for unique items like art/collectables, can recover the actual thing
· Measures to make sure Nazi stolen art is returned to owners (without SoL issues) 
· Trespass to Chattel (Elements):
· 1) P owns the chattel (Personal Property)

· 2) D intentionally interferes with P’s use and enjoyment of the chattel (some states add “without P’s consent)
· 3) Resulting in harm to P’s interest in the physical condition, quality, or value of the chattel, or depriving P of the use of  chattel for a substantial time
· School of Visual Arts v. Kuprewicz: pornographic emails and spam emails to computers...depleted computer speed = harm? Yes valid cause of action
· Electronic interference can count as trespass to chattel (spam email clogging computer case… has to actually cause damage or interfere with use) 

Defenses to Intentional Torts- Privileges 
· Self Defense
· Points to Plaintiff acting in wrong way and the defendant's action is a response
· Elements:
· 1) D must reasonably believe that force is needed to defend
· 2) D must use objectively reasonable type and amount of force
· Doctrine of “rough equivalence” 
· **In some states, D cannot be the initial aggressor
· Grimes v. Saban: Catfight... was it self-defense? Issue of fact... who was the initial aggressor? Was the force reasonable? 
· The party claiming the defense carries burden of proof 

· Provocation typically not sufficient (words not proportional to act)
· Note Case: goes to ex-boss’ office and threaten, boss beats him up… still a battery because just words (no move towards act)
· Initial aggressor cannot claim self defense 

· Safe harbor à make it super clear you abandon threat

· Force has to be reasonably proportional to threat
· Assault in self-defense? Maybe can threaten in response to harm, but still has to be proportional
· Note case: landlord shot ex-tenant he thought was gonna push him à NOT proportional 

· Retreat: usually no need to retreat when acting in self-defense
· Stand your ground laws: no duty to retreat when you’re somewhere you’re legally allowed to be (in your home)

· Data shows its counterintuitive… causes MORE violence 

· Racial components 

· Defense of Others
· Elements:
· 1) D must reasonably believe that force is needed to defend

· Minority of states, the other must actually have needed defend; thus, a reasonable mistake is not privileged
· 2) D must use objectively reasonable type and amount of force

· Doctrine of “rough equivalence” 

· **In some states, D cannot be the initial aggressor
· Note Cases:

· Physically removing ex wife that threatened houseguest

· Mother stepping in front of child to protect 
· Defense and Repossession of Property
· Elements:
· D must reasonably believe that force is needed to defend or repossess property
· D must use objectively reasonable type and amount of force
· Doctrine of “rough equivalence” 
· Katko v. Briney: Rigged automatic gun to stop trespassers
· You cannot use deadly force to protect property
· Was there a battery? Yes, knowingly shot
· Defense? No because not roughly equivalent amount of force
· There’s maybe more deference to protect your home if you’re there when invaded (stand your ground) but automatic rig is still unreasonable 
· Brown v. Martinez: boys trespassing, tried to scare off, accidentally shot one in leg
· You can’t use deathly force to protect property
· Can maybe assault (threaten force) but can’t actually do it
· Typically need to go to courts… unless fresh pursuit (but privilege is lost if mistake of fact)
· Arrest and Detention
· Shopkeeper's Privilege to Detain (Elements):
· D must reasonably believe that P has taken goods without paying (shoplifted)
· In a minority of states, P must have actually done so
· Duration and manner of detention must have been objectively reasonable (in order to conduct a reasonable investigation)
· Gortarez v. Smitty’s Super Valu, Inc.:  store employees think P shoplifted, chase his, choke hold, item was found not stolen in the store
· Not proportional harm
· Balance between rights of shopkeeper and suspected shoplifter 
· General rule: privileged even if reasonably mistaken (split of authority, some jurisdictions require actually observing shoplifting) 
· Fresh pursuit rule applies here too
· Defense of Discipline
· Elements:
· Force used against child is reasonable
· Force is reasonably relates to the purpose of safeguarding or promoting the welfare of the child
· Force used neither causes, nor creates a substantial risk of causing, physical harm, gross degradation, or severe mental distress
· Mostly applicable to parents and other people that step into that rule (teachers)
· Some false imprisonment cases arise here 
· Consent
· Sometimes a defense sometimes something that negates a prima facie case
· Both “actual” and “apparent” consent focus on the defendant’s reasonable belief that P has consented to D’s act
· Different standard for sexual conduct (no means no, only yes means yes)

· “presumed” consent is a kind of “social privilege” to engage in minor, unobjected-to, customary touching
· Any of the three types of consent will bar an intentional tort claim
· Consent applies to the act, not to the harm that ensues 
· Wulf v. Kunnath : doctor jokingly slapping nurse on back of neck
· Rule: look at the facts to see if it was reasonable to infer consent 
· Look to the relationship between the people, was it reasonable to believe consent? 
· Robins v. Harris: prison guard has sex with inmate claiming she consented 
· Rule: as a matter of law consent should not be a defense in situations between inmates and guards 
· Duress/coercion negate consent (woman agreed to be sterilized only after being threatened that her kids would be taken away)
· Also applies to other relationships à employer/employee or doctor/patient
· Hunt v. Zuffa: MMA fighter says he didn’t consent to fighting someone on steroids 
· Rule: Consented to act and the consequences were reasonable to occur
· Unless an “act of a different character” --> ex: hiding brass knuckles when they agreed to wear boxing gloves
· Consent by fraud is NOT consent: consent to fake doctor touching you is not consent 
· STD cases: high risk sexual activity is not constructive knowledge
· Fake FBI case à occupation lie does not revoke consent 
· Consent is revocable at any time
· Consent to crime: injured while willingly engaging in illegal activity, can’t give consent so claim can run
· When the purpose is to protect from consent (statutory rape), consent does not bar claim
· Kaplan v. Mamelak: doctor operates on wrong disk… consent? Consented to procedure but not on that disk à jury question
· Medical Consent: Issues of exceeding the scope of consent (case where patient did not consent to being injected with morphine but was… consented to injection but issue is whether they consented to that specific medication)
· Issues will arise over substituted consent and informed consent 
· Emergency: can’t bring consent issue in medical emergency setting
· Consent of Minors: split of authority

· Depends on the conduct (age appropriate, playing football vs. having sex) 
· Incapacity: issue of material fact usually, were they actually able to consent? 
· Necessity
· Act in emergencies
· “Public necessity” - complete privilege; rarely comes up in cases
· Surocco v. Geary: SF officials burn houses to stop spread of fire
· Public policy necessity
· “Private necessity” - A partial privilege; that protects against liability for a “technical trespass” where no actual physical harm to property or persons has occurred. Where actual harm is done, the defendant must pay it
· Ex: tie the ship to dock during a storm (can’t be sued for trespass) 
· If damage the dock, still must pay for repair 
PART II: PRIMA FACIE CASE FOR NEGLIGENCE

Elements: 
· 1) Duty (Q of Law)
· A) Does any duty exist? (Typically, YES... default standard... some exceptions) 
· B) What is the standard of care? (General or default standard of care: the reasonable and prudent person standard)
· Ex: use reasonable care when driving
· 2) Breach of duty (Q of Fact)
· Does the conduct fall below the standard of care 
· Ex: drive through stop sign
· 3) Actual Harm (Q of Law in part, Q of Fact in part)
· A) Is the “type of harm” categorically one that the law regards as legally cognizable in a negligence case (Q of Law)
· B) Measurement of damages (Q of Fact)
· Ex: car crash... broken leg and totaled car
· 4) Factual Cause (Q of Fact)
· “But for” rule
· Ex: But for the actions of driving through the red light, the crash would not have occurred, and the leg would not have been broken (car would not have been damaged)
· 5) Scope of liability “proximate cause” (Q of Fact) 
· Foreseeability 
· Class of person the plaintiff is in (Foreseeable plaintiff problem)
· Type of harm (is the harm a type that reasonably would occur)
· Ex: the very risk that made driving through the red light wrongful was the risk that they would hit someone who had the right of way 
· NOTE: each must be proven by a preponderance of the evidence for the plaintiff to prove a prima facie case
1) Duty Element – Standard of Care
· General or default standard: reasonable and prudent person under the same or similar circumstances

· What circumstances are taken into account, and how? 

· (a) is it taken into account at all, or excluded from evidence?

· (b) is the actual standard of care changed or augmented

· (c) is the jury given a separate instruction about it?

· Actor using a “dangerous instrumentality” (external)
· Stewart v. Motts: filling gas tank, explodes… argues that a higher standard of care should apply because dangerous instrumentality 
· Doesn’t effect standard of care, but reasonable person would use more care 
· Same standard applies for vulnerable plaintiffs (ex: children) still an ordinary standard, but a reasonable person would take more care 
· Actor faced with a “sudden emergency” (external)
· Posas v. Horton: rear ending case… here not sudden emergency by no negligence of her own because she was following too close!
· Split of authority but has to be a REAL emergency
· Hard to define… sun glare, no… bee on face, yes… has to made it so split-second decision has to be made 
· Physical characteristic of the actor (About the person)
· Shepherd v. Gardner Wholesale, Inc.: Blind lady trips on raised concrete sidewalk
· Reasonable standard of someone with the same disability

· Ex: blind person using cane hit by car where seeing person would be able to move out of the way is still entitled to suit
· Going the other way, what about blind driver causing accident that seeing person wouldn’t have (would apply ordinary care standard, blind person wouldn’t drive)
· No liability where sudden incapacitation (heart attack/seizure) unless foreseeable (decina) 
· Mental infirmity of the actor (about the person)
· Creasy v. Rusk: Alzheimer patient attacks nurse 
· Not admissible
· Rst says for public policy reasons, mentally disabled people are still liable 
· Superior training or knowledge (about the person)
· Hill v. Sparks: negligently told sister to ride on ladder of equipment he professionally operated and knew shouldn’t 
· If you have more, USE IT (if applicable to the case)
· Child standard of care

· Different stand for children. Reasonable and prudent CHILD of the same AGE, INTELLIGENCE, and EXPERIENCE
· Child standard does not apply if child was engaging “inherently dangerous” or “adult” activities at the time of the tort – if so, child is held to the general or default standard above ** may be on exam** (ex: driving/using firearm) 
· Rule of 7… less popular now… maybe infants?
· Most common in motor vehicle issues
· Stevens v. Veenstra: First time driver gets in accident during permit class
· Not an intentional tort... substantial certain? No!
· Trial judge gave child standard of care, jury found for defendant... reversed on appeal
· Negligence Per Se

· Negligence in itself

· If the actor’s allegedly negligent conduct violated a non-tort statute or ordinance

· And the statute states (or perhaps implies) a standard of care

· Then the statute will supplant the common law (RPP/SSC standard of care IF but only if the statute was intended by the legislature

· 1) to protect a class of person the injured person is in AND

· Can’t protect everyone...  ex: can’t sue the fire department for not showing up if you don’t call 

· 2) protect against a type of harm the injured person suffered

· To prevail on a negligence per se theory, the P must also prove that the D violated the statute, and that the conduct of the D was also a factual and proximate cause of the P harm

· D may be able to provide an excuse for the conduct where that is true, P may still be able to argue a “regular” negligence case, although often the ‘excuse’ will mean D was not negligence at all 

· When if ever, does a “non-tort” statute be used in court to substitute for the general standard 

· Martin v. Herzog

· Defense is using the defense that the fact that the car didn’t have lights (negligent per se) to plaintiff’s own safety à law that says there needs to headlights when driving and this was violated

· Could be “evidence” but does not change the standard of care (still the standard sometimes)
· High court (here) reverses this... when the statute comes in, it sets the standard of care à it is negligence in itself (standard in other places)
· CA: rebuttable presumptions burden of proof on plaintiff to prove NOT negligence via excuse 

· **Issue spot: if there is a statute**

· Smith v. Wells: rear ending case… speeding = negligence per se (couldn’t stop in time)
· O’Guin v. Bingham County: kids crushed in landfill, statute required it be fenced it 

· Satisfied elements because statute meant to protect public safety so yes on type of harm and class of persons

· Wide scope of issues (water slides, underage drinking, highway signs)
· Goldstein, Garber & Salama v. J.B.: Sexually assaulted while under anesthetic at the dentist (statute required dentists be present when anesthetic administered)
· Yes in class of person but not in type of harm (meant to address medical injuries, this was unforeseeable)
· Why use non-tort statutes to cover torts cases???
· Legislators don’t really focus on civil issues, but there are certain standards which are laid out in the statute 
· Declaration of wrongfulness... that’s what torts does!
· Comity: branches of government have to act respectfully towards each other... glue of our government!

· This standard makes it easier for P to win on breach of duty
· Excuses to Negligence Per Se
· Note: not super prominent but need to address
· Gretchell v. Lodge: driving on icy road, moose comes into road, crosses median to avoid and causes wreck (violating statute to not cross center lane) à EMERGENCY
· Very narrow list, negligence per say does not apply IF:

· The violation is reasonable because of the actor’s incapacity
· He neither knows nor should know of the occasion for compliance
· NOT mistake of law, ignorance of fact
· He is unable after reasonable diligence of care to comply

· He is confronted by an emergency not due to own misconduct

· Compliance would involve greater risk of harm to the actor or others

· Usually if this does apply, then fails on actual negligence too

· What if it’s a child... almost no cases... usually doesn’t apply

2) Breach of Duty
· Jury decides once they are told what the standard is... question of FACT
· Conduct that falls below the standard of care because it is unreasonably risky

· Key Question: 
· Would your “reasonable and prudent person” (or child if child standard applies), under the “same or similar circumstances” that existed at the time of the alleged incident, have engaged in safer, alternative conduct? 

· Steps in the analysis:

· Identify the specific negligent conduct that caused the harm

· Identify what a reasonably prudent person would have done differently, that would have been less risky and would have avoided the harm

· Note that negligence per se applies (and thus a statute or ordinance sets the standard of care), the sole question on breach is whether the actor’s conducted violated the statute, unless the defendant asserts an “excuse”
· Things to consider in determining whether unreasonable risk was created 
· 1)Intentional Torts or Intentional Acts that Involve Risk
· Ex: contractor builds steel over concrete (generally caused more accidents but cheaper and quicker) à cost/benefit analysis… can’t expect businesses to completely focus on risk reduction (have to balance)
· 2) Whether a reasonable person would have foreseen the harm 
· Pipher v. Parsell
· Passenger keeps grabbing wheel... Was the driver negligent? 
· Would a reasonable person act more safely and prevent the accident?

· Foreseeability questions are jury questions!! Should not have been ruled as a matter of law
· If there is no foreseeability maybe matter of law (if crash happened after first wheel grab)
· Unforeseeable = not negligent (ex: motorist keeping wheels straight in case he gets rear-ended is not reasonable)
· Note case: liable for texting someone you know is driving?

· Foreseeability includes whether the risk was too likely to include that the risk was unjustified 
· 3) Role of Judge and Jury
· Limones v. School District of Lee County: AED not brought to help kid, lived butt suffered extreme brain damage
· Trial court giving summary judgement for school was too narrow (JURY QUESTION)

· Judges should not use specific details to establish breach, generally a question of fact
· Unstructured weighing of Risk and Costs
· Indiana Consolidated Insurance Co. v. Matthew

· Lawnmower explodes, insurance says brother operated negligence 
· He did everything a “reasonable” person would do in a sudden emergency 
· Put higher value on human life/safety than property

· If negligent, have to say what conduct would have been better
· Burden (who’s in a better position)

· Stinnett v. Buchele
· Roof painter case, Stinnett was in the best position, as the paid painter (expertise), looking at the totality of the circumstances, to evaluate the risk 

· Yes employer owes reasonable care but asking someone to work on the roof doesn’t violate that 
· Generally assume that if you use reasonable care, so will others 

· Independent Contractors: typically contractor takes responsivity for independent contractor (project owner has no control over IC, contractor has insurance, workers comp, expertise) 

· UNLESS: negligently retains control of IC, owner knew of risk and didn’t disclose
· Bernier v. Boston Edison Co.: crash causes electrical pole to fall, hit pedestrian 
· Was the design of pole negligent because created unreasonable risk?

· Not necessarily because if the pole could withstand being hit, creates bigger risk for drivers (no airbags/seatbelts during this time)

· But jury says YES negligent because was a safer alternative 
· Look to social utility (ex: garbage beep startling horse that then threw rider was not negligent because the beep is for general public safety) 

· Structured Weighing of Risks and Costs
· “Hand Formula”: Conduct is negligent (breaches the duty of reasonable care, or fails below the standard of reasonable care) when:

· B < P x L

· B: the burden of safer, alternative conduct

· P: The probability that harm would result from the conduct actually engaged in 

· L: The foreseeable extent or severity of the harm 

· **United States v. Carroll Towing Co. : Barge breaks away from tug, sinks
· The company that owned the boat didn’t have a bargee on board (negligent?)

· Fair requirement to have a bargee aboard

· Rst: foreseeable likelihood that conduct will result in harm + foreseeable severity of harm + burden of precautions (b > pxl)
· Want deference to be the “right amount” 
· Alternatives to risk-utility formula: 

· 1) Intuit that it “seemed negligent” 2) statutory prescriptions 3) hard and fast rules by precedent 4) customs 5) moral obligations 
· SIDE NOTE: liability of more than one party – Apportionment

· Single satisfaction rule: you get one entitlement of damages (and it can be split up among different parties

· Rules:
· 1) was there a prima facie case?

· 2) Jury decides liability of each defendant, and plaintiff’s damages
· 3) Where defendant has claimed an affirmative defense, jury decides whether such defense (Ex: contributory negligence) is established
· 4) Jury then allocates “negligent” or “fault” or “responsibility” (depending on the jurisdiction), using percentages (adding up to 100%)
· Types:
· Joint and several liability (traditional rule)
· Each liable defendant owes the entire amount of the judgment (reflecting P’s actual damages)

· A defendant who has “overpaid” as a result can bring a separate “contribution” action against other defendants (s) to obtain reimbursement, based on the percentages of responsibility/fault/negligence found by the jury 

· Plaintiff decides which defendant to enforce and then they can get contribution for difference 

· If one party has insufficient funds, tough luck for the party that was hit with full judgment and can’t get contribution 

· Protects plaintiff

· Several liability only (modern rule) - separate liability
· Each labile defendant owes only its “separate” share to the plaintiff, calculated by multiplying the percentage of each defendant's responsibility/fault/negligence times P’s total damages 
· If insufficient funds, the plaintiff gets screwed 

· Note: CA says economic losses (wage/ medical) is joint and several, but other (ex: pain and suffering) is several only 

· Done by legislation, compromise for all parties involved 

· Protect plaintiff for economic loss

· Protect defendant for pain and suffering 

· Proving and evaluating conduct

· Santiago v. First Student, Inc. : was there enough evidence?
· Bus crash with basically no evidence of the accident 

· Claims of negligence based on “entire activity” (such as negligent driving) are uncommon and almost impossible to prove

· Needs to be more specific (speeding/failing to stop at stop sign)

· Conflicting & not conflicting testimony

· Facts are often proved by testimony

· Not uncommon to have conflicting testimony (memory is foggy!)

· The jury is the sole judge of the credibility of the witnesses (draw inferences)

· Conflicting experts can confuse juries!

· Expert testimony is not allowed unless the judge thinks the jury needs it

· Forsyth v. Joseph: evidence showed guy was driving too fast (skid marts, own admission) 
· Basically all tort cases have some circumstantial evidence
· jury questions!!
· Evaluating Conduct Through Notice & Opportunity to Cure
· Renner v. Retzer Resources: man trips on partially obstructed highchair in a McDonalds
· To recover in a trip and fall case, P must show:

· 1) that D acted negligently and caused P’s injury

· 2) that D had actual knowledge of a dangerous condition, and failed to fix it, OR

· 3) that De had constructive knowledge of a dangerous condition (because it existed for a long enough time that D should have known about it) and failed to fix it 
· One more modern theory: D “mode or method of operations” made it foreseeable that others would create a dangerous condition, and such a dangerous condition occurred, but D failed to discover and fix it (applies to self-service stores)

· Violation of Private Standard or Custom

· General Rule of Private Standard: D’s own standards do not set the standard of care, but admissible into evidence

· Walmart v. Wright: Slip & fall case, safety manual addressed allegedly negligence conduct
· Rule: can’t hold higher self-standard as the ordinary care standard (minimum conduct)
· Don’t want to scare companies into getting rid of these internal standards 

· Rst: takes flexible position on actor’s departure from own standard’

· Still does NOT set higher standard, maybe just admissible as evidence
· General Rule of Custom: Custom is admissible evidence but it is not required that custom be broken
· May prove foreseeability, reasonableness, recognize riskiness, safer conduct would have be feasible (because others are doing it)
· “what usually is done, is evidence of what ought to be done” 

· As a “sword” by Plaintiff: Proof that D’s conduct violated consume is relevant and admissible, but does not require a finding of breach of duty (does not set standard)

· Duncan v. Corbetta

· As a “shield” by Defendant: Proof that D’s conduct complied with custom is relevant, but does not establish non-negligence 

· The T.J. Hooper: Not having radio on barge was unseaworthy (not widespread custom yet), but if there had been radio, then injury would have been avoided 
· Not fair to say there was custom, but custom doesn’t set standard because it is possible the community is being negligent! 
· Compliance with Statute: When a D’s conduct is in compliance with a relevant statute, that is relevant and admissible but does not establish non-negligence as a matter of law
· Miller v. Warren: Failing to have smoke alarms, failing to comply with the fire code was not conclusory evidence, but taken into account  

· Unspecified Negligence: Res Ipsa Loquitur 
· “The thing speaks for itself”

· Traditional Requirements:

· 1) Injury-causing event is of a type that does not ordinarily happen without negligence

· 2) Instrumentality that caused the injury was under the defendant’s “exclusive control” and 

· 3) Event was not caused by, or contributed to, by any acot or neglect of the injured person 

· Restatement 2 Requirements (main approach):

· 1) Injury-causing event is of a type that does not ordinarily happen without negligence (same as traditional)
· 2) other responsible causes, including plaintiff’s conduct and the conduct of third persons, are “sufficiently eliminated” by the plaintiff and (2 & 3 from traditional)
· 3) The negligence is within the scope of defendant's duty to plaintiff

· Rst 3d Requirements : negligence may be inferred when the injury-causing event is a type that ordinarily happens because of the negligence of the class of actors of which the defendant is a relevant member” 
· Byrne v. Boadle: Guy walking down the street, knocked out 
· Barrel rolled out of the window and hit him on the head, doesn’t remember, no one knew what happened, sued the warehouse 

· Negligence is the only way this could have happened! The mistake happening = negligence... doesn’t matter that he doesn’t have evidence!

· Notes: 

· mild doctrine, just lets you get to jury – many cases ultimately win (fall back position – settlement strategy)
· CA: presumption of negligence arises effecting the burden of rebuttable evidence (gives more weight to res ipsa cases)
· Only relevant when the P can’t identify what the D did – trying but can’t (rare) - NOT when P is lazy 

· Koch v. Norris Public Power District: power company’s negligence is reasonably probable in fallen line that caused fire on sunny normal day (they don’t usually fall unless the company doesn’t maintain them)
· Estimating that defendant’s negligence is reasonably probable 
· Cosgrove v. Commonwealth Edison Co: stormy night, line falls, causes fire, plaintiff cannot rely on res ipsa on electrical wire (yes on gas company)
· Other forces may have caused it (weather, wind, animal chewing through line)

· Takeaway: different view from Koch... judges are speculating so not very unified 

· Other examples:
· Sharp shard in yogurt à assume negligence

· Kids in car, rolls back… car defect or kids touched? 
· Can bring expert if needed, or just based on common sense of layperson (depends on facts)

· Incomplete evidence: now you can use res ipsa... (creates catch 22 if not)

· Mainly: runaway elevator cases, escalator cases, private airplane crashes 

· Giles v. City of New Haven: runaway elevator case
· Can’t deny res ipsa case just because person was “in control”
· Operator could still bring suit even though they were in “control” 
· Not really an issue anymore that we can have multiple defendants 
3) Actual Harm 
· Historical origins of the requirements (writ of trespass not the case)
· Filter out unnecessary cases where no harm occurs

· Harm must be a type that is “legally cognizable” in a negligence case 
· Question of LAW whether some type of harm is legally cognizable
· Physical injury to a person or to property is always cognizable, so does not create an issue for resolution at all (well0established for over a century)
· Pure economic harm (just lost wages or lost profits) and pure emotional harm (no physical injury is done to person or to property) 
· EX: economic loss rule – if you’re late to work because of other people in a wreck... loss of wages... CANNOT recover

· EX: pure emotional, historically no... now courts are more open to it but there are requirements to allow it  

· Question of FACT for measurement of damages (for the jury)

· Right v. Breen: rear-ending case... no physical harm, technical legal injury doesn’t apply in negligence cases
· Don’t want to over-deter... no intent in negligence cases

· nominal compensation doesn’t apply (they are sometimes available when intentional tort without harm... [ex: trespass on the physical property, right of exclusion] but doesn’t apply in terms of deterrence for negligence)
· Berry v. City of Chicago: Say the city created an increased risk of harm from lead exposure in water maintenance 

· Court says that the increase in risk of harm does not = harm

· Protect overwhelming the court with trivial claims

· Physical harm can be to body or property 
· Close calls: secondhand smoke, toxin exposure… if can link then damages can be recovered (even if really small) 
4) Factual Cause 
· But-For Test of Causation (one cause)
· Would the harm have occurred even if the defendant had acted non-negligently? 
· If so, then the negligent act is not a but-for cause, and the plaintiff’s prima facie case has failed 
· Ziniti v. New England Central Railroads, Inc: motorist says the lack of a crossing sign on the right was negligent (should have been on both sides)
· But even if those both things happened, can’t prove the harm wouldn’t have happened (can’t prove causation, failure of factual causation)
· If the party acted non-negligently and harm STILL would have happened... failure of factual causation 

· Ex: Jordan v. Jordan – woman gets into car, didn’t check the rearview mirror, the husband was kneeling behind the bumper and him (but she wouldn’t have seen him even if she would have looked!)
· Ex: kid hit with baseball bat, lack of adult supervision failed on factual harm because still could have happened

· Ex: Xray when she was pregnant, the doctor failed to ask if she was pregnant, but she didn’t know she was pregnant!!

· If there’s nothing that the defendant could have done, fails on factual harm

· Ex: 9/11 cases... there was literally no way people could have foreseen harm

· Substantial Factor Test:  (multiple causes of a single indivisible harm)
· Arguably not a test, used to avoid an absurd result that allows a negligent defendant to escape all liability just because another defendant was also a factual cause of the harm

· Rst 3d: does not use it, instead says that if the tortious conduct of A fails the but-for test only because there is another party, that is also sufficient to cause the harm, then A’s conduct is still the factual cause 
· Multiple Causes and Apportionment

· Causal Apportionment = each pays for individual harm

· Two people causing a single indivisible injury = fault-appropriation through joint or several liability & proportionated 

· Doctor causing worsening in response to D’s harm created = OG tortfeasor liable for injuries caused by doctor that was treating injury from D
· Liability Aggregation of a preexisting injury = only liable to aggregation (but this can be hard to prove)
· Landers v. East Texas Salt Water Disposal Co: pond, two companies simultaneously spill oil from one and salt water from the other, sue both companies? 
· Causation issue with but-for test: both would have failed under but-for test because harm would have happened by the other 

· Can’t be the result in these absurd cases, both are negligent!

· Duplicative vs. Preemptive causation (two ponds situation vs man given poisoned tea then shot before he drinks) 

· Lasley v. Combined Transport, Inc.: lost load, traffic, car crash with stand still car, car catches fire and kills driver... both liable??
· Application of substantial factors test

· Broad application: using substantial cause with but-for kinda wrapped in it
· “multiple causes” cases will sometimes apply both together

· Rst: but-for application if only fails because of multiple actors, then still the factual cause!
· Trivial contribution is not considered multiple actors
· Increased risk showing causation
· In situations where negligence is there and the type of harm the risk created happens, causation is established even if other things contributed 

· Ex: negligently build steep stairs + fail to light, someone falls

· Ex: motel fails to have lifeguard, kids drowns 
· The greater the risk created the more likely the jury is to link it 

· What Harm was Caused?
· Kid electrocuted by wire that was failed to be insulated, then falls off bridge 

· Summers v. Tice: Two hunters shoot third, one in eye one in lip... eye injury is most of damages = BOTH liable for negligence 
5) Scope of liability “proximate cause” 
· Elements: P must prove
· 1) that the type of harm that occurred is a type that was reasonably foreseeable (as resulting from the negligent act), and
· 2) that the plaintiff is in a class of persons foreseeably risked by the tortious conduct 
· NOTES:

· More of a scope of risk than scope of liability... is what happened within the risks that were created by the negligent behavior 

· P loses on proximate cause, the rationale is usually that the harm was unusual  (outside of the risk created by negligence) would be unfair to hold them liable 

· Not about mitigation (distinction between breach and duty and scope of duty)

· At this point the breach is already addressed… extent of duty isn’t the issue, it’s whether the risk was foreseeable 
· Thompson v. Kaczinski: disassembled trampoline in the yard, the wind blows the trampoline up into year and into the road, the driver swerves to avoid and crashes, injured 

· Was the fact that the wind carried it reasonably foreseeable? NO not the proximate cause (question of FACT, should go to the jury) 
· The risk must be foreseeable as a result of the negligent action 

· Abrams v. City of Chicago: failure to send an ambulance for labor, drove through red right, hit by drunk driver (mother in coma, child dies)
· Failure to send an ambulance was not foreseeably creating the risk of the driver running a red light at the same time an impaired driver was on the road (SUPER NARROW application) probably too narrow, not a matter of law 
· Risk of traffic accident always there… maybe just increasing risk?

· Wagon-Mound Case: oil spill in harbor, got into ships, guy was welding on the end of the dock and cloth flies by, hit water and caused huge fire  
· Experts say it was totally unforeseeable based on circumstances that water would start fire 
· Property damage to harbor and boats = foreseeable 

· Harm from the fire was NOT foreseeable 

· Don’t want to over-deter… don’t want people to pay for stuff they didn’t reasonably cause 
· Class of people? Not really an issue here because really only hit harbor area which was foreseeable 
· Ex: if fire would have spread to the whole city, a plaintiff 25 miles away is an unforeseeable plaintiff 

· Palsgraf v. Long Island Railroad (class of person) – facts unclear
· Train stopped at station, one guy tried to hop on moving train, staff tries to help in on board, dropped package, package lodged between train and platform, blew up, injured plaintiff 
· Minor physical injuries, really bad PTSD 

· Was she a foreseeable plaintiff? What was the actual railroad’s negligence?? 
· Pushing and pulling the guy on? Letting people on while moving? No security (on theory that they were terrorists)? 
· Majority says not a proximate cause issue but a matter of duty (the foreseeability of the plaintiff is not a proximate cause issue but a duty à only owe a duty to a foreseeable plaintiff, she was unforeseeable) 
· BAD APPROACH! Rst reject… dissent says that you owe a duty to everyone, the limitation is in proximate cause (only LIABLE to a foreseeable plaintiff) 
· Rescue doctrine: cousin of someone injured by negligent railroad, allowed to stand in between cars while moving, went looking for injured person, injured in that effort (person that came to rescue) à unforeseeable plaintiff?
· Majority Rule: tortfeasor who injures victim may be liable to rescuer who comes in to safe victim and injured in process
· Not always foreseeable plaintiff, but NOT an unforeseeable plaintiff as question of law (JURY Q)
· Violation of State & Proximate Cause
· Negligence Per Se (admissibility of evidence), statute had to pass tests
· Type of harm occurred type that statute aimed to protect
· Plaintiff in class of persons statute designed to protect
· Larrimore Case: explosion was not the type of harm statute meant to protect (meant to protect from being poisoned)
· In the general type of harm that occurred was reasonably foreseeable, it does not matter if the precise manner of harm was not
· Ruiz v. Victory Properties LLC

· Negligent act= playground of apt complex was full of crap, kid took piece of concrete and dropped, hitting kid (paralyzing)

· Foreseeable plaintiff? YES

· Argument= type/ manner of harm was unforeseeable? 

· Carrying concrete and dropping was unforeseeable?
· That’s probably true, but really narrow!

· Split of authority between Majority & Dissent (uncertainty) 
· Majority: too specific… was the type of harm reasonable? YES (not whether the exact manner was foreseeable) 

· RULE: general type of harm has to be foreseeable, precise manner doesn’t have to be foreseeable (level of generality) 
· Dissent: Says issue of duty (NOT TRUE)… manner of harm is not irrelevant (but majority also touches on this)
· The extend of the harm need not be foreseeable, either. Defendant is liable for the full extent of plaintiff’s harm as long as the elements of the negligence base have been met 
· Once you’re liable, you’re liable no matter how bad/unforeseeable the harm is (thin-skull rule à if a normal person would have been injured, the fact that actually the injury was wayyy worse, still liable!)
· Hammerstein v. Jean Development West: Diabetic person staying in defendant’s hotel, faulty fire alarm & elevator is locked (breaches of duty), had to walk down tons of stairs à blister turned into gangrenous infection… liable?? Extent unforeseeable but doesn’t matter (LIABLE REGARDLESS OF EXTENT!)
· Intervening Causes
· Where an intervening act of a second tortfeasor is within the scope of the foreseeable risks created by the first tortfeasor, then the intervening act does not “supersede” the first tortfeasor’s liability 
· Traditional: second person broke the causal chain, first actor not liable
· Sole proximate cause = second actor = liable
· Second actor acts criminally (intentional tort) after first actor acts negligently, only second actor would be liable 
· Anti-plaintiff rule… they are unlikely to recover 
· Modern: did the risks created by D1 include risk of someone like D2 coming in and doing what they did (reasonably foreseeable) à within the scope of risk created?
· Gets back into the time and manner issues… but really looking to see if the risk was within the scope that the negligence caused 
· Either: D2 is guilty alone, or both are guilty! (question about the first!)
· Many courts focus on whether the second tortfeasor’s intervening acts were reasonably foreseeable by the original tortfeasor at the time of his negligent act. If so, the second tortfeasor’s act is not a “superseding cause” of the plaintiff’s harm
· Criminal Intervening Acts
· Marcus v. Staubs: sisters, one is killed one is seriously injured, driver was negligent in obtaining alcohol for the girls (factual and proximate cause) 
· Marcus is D1, he says not proximate because there were other intervening, superseding causes?
· The girls drinking the alcohol was an intervening act
· Stealing of a car by one sister and friend
· Friend recklessly drunk drove 

· Rule: criminal act = superseding is NOT bright line rule
· Was it reasonably foreseeable? Drinking it is reasonable, drunk driving is reasonable… court says jury question!
· Collins v. Scenic Homes, Inc: doesn’t meet fire-safety codes, 20 years after construction of building, arsonist burned the building down 
· Is the arsonist (D2) a superseding intervening cause to D1 
· Was arson within the scope of risk created by negligence of apartment? (If reasonable people can differ, jury questions!)
· Passage of Time: 20 year difference à one of the factors in analyzing foreseeability, lean against foreseeability 
· NY case: 2 year gap between escape of mental patient and attack on woman (said it was too long, unforeseeable) 
· Suicide: old rule (can’t sue someone for negligently increasing risk of committing suicide)
· Modern: still just look if negligent act of D1 (ex: psychiatrist), did it increase the risk of suicide? Then not superseding cause, within risks created! 

· This is another example of why the old rules were there only because we could only catch one person… now you can sue multiple people, so apply new rule

· Negligent Intervening Act

· Derdiarian v. Felix Contracting Corp: Felix negligently protected workers (inadequate) barriers on side of road), Dickens (D2) failed to take medication and suffered a seizure, run into vat of boiling junk, splatters, and burns worker
· Was the risk foreseeable? Driver was negligent or even reckless… but does not insulate D1 from liability 
· Where the acts of a 3rd person intervenes between conduct and injury, causal connection is not automatically severed… turns on if the intervening act is a normal or foreseeable consequence… 
· If bizarre or independent, can be superseding cause, but it’s a jury question!! 
· Probably yes because that’s why the barriers were supposed to be there in the first place! (exact manner maybe not foreseeable but doesn’t matter)
· Initial risk created ceases, then intervening case occurs
· Torres v. Jai Dining Services: overserved, goes home, sleeps, then gets back in the car and causes an accident 
· Does that interlude absolve liability of D1? No bright line rule… what are the risks created and do those include what happened… jury question! 
· Marshall v. Nugent: termination of risk case… oil truck cuts corner, runs car of street, while trying to hoist out, passenger of car went to warn oncoming cars and gets hit… jury question whether truck was proximately responsible for injury 
· A defendant’s negligent conduct may be the proximate cause of injuries occurring to a plaintiff after the actual negligent conduct if the risk of those injuries is a foreseeable consequence of the negligent conduct.
· Liability for subsequent medical negligence: D1 liable as matter of LAW




PART III: DEFENSES FOR NEGLIGENCE

Contributory Negligence (plaintiff was also at fault and a cause of his own harm)
· JURISDICTIONAL SPLITS
· Traditional “complete bar” rule: 
· If P breached a duty owed to P himself or herself, and that breach (negligent conduct) was a factual and proximate cause of P’s harm (along with D’s conduct), then P is entirely barred from recovery. (Only 4 states and D.C. follow this now.)
· Butterfield v. Forrester: recklessly riding horse, injured by obstruction in the road ( this rule says plaintiff’s fault for drunk riding bars recovery
· ALL OR NOTHING RULE
· “Comparative” systems: Rather than bar P entirely, jury fixes percentage of negligence or fault or responsibility (depending on jx) on both the plaintiff and the defendant. Percentages must add up to 100%.
· (a) “Pure” comparative fault: P’s recovery of damages is reduced by whatever percentage jury placed on P.
· (b) “Modified” comparative fault: Same as pure, EXCEPT that P is barred from all recovery if P’s percentage is either 
(1) greater than D’s, or 
· (2) equal to D’s, depending on jurisdiction.
· Apportioning Fault
· Pohl v. County of Furnas: Speeding on curved road case ( said county was negligent in placement of warning signs 
· County was negligent, Pohl’s negligence was foreseeable, conflicting testimony re 50% or more fault ( attribute 40%, he gets to recover 
· Factors comparing negligence: 
· Whether the conduct was inadvertent, or involved an awareness of danger

· How great the risk was created but the conduct

· The significance of what was sought by the conduct 

· The actor’s capacities 

· Any extenuating factors 

· Note case: looks at respective cost for each party 

· Apportioning Responsibility

· Rst Factors:

· Nature of risk creating conduct (awareness/indifference)

· Strength of the causal connection

· All or nothing judgments after comparative fault

· 1) Plaintiff was not negligent

· 2) Plaintiff’s negligence is not factual cause of injury (tripping on wonky sidewalk while walking uncontrollable dog)

· 3) Plaintiff injury is not within the scope of risk (stumbling onto dark patio then getting hit by runaway car) 

· 4) Defendant not negligent

· 5) Plaintiff’s negligence is superseding cause (usually will divide damages unless P’s negligence is so bad that it overcomes… boat case where captain avoided tons of dangers to then fuck up so bad that the boat crashed) 

· Note: D only liable for injuries or aggravations caused (separate out injuries) 

· Mitigation of damages rule: P must take reasonable efforts to minimize damages (example to think about… D causes injury to foot, P negligently fails to take antibiotics during recovery and the foot is lost) 
· Bexiga v. Havir Manufacturing Co: minor suffers hand injury case… no safe guard (booby trap) so D’s duty was breached 
· Contributory negligence defense NOT available
· D’s duty encompasses P’s negligence because the RPP would know to think about it 
· Apply this when:

· The D knows the P’s disability which prevents P from caring for themselves (here age?)

· The P’s risky conduct endangers themselves but not others 
· Other examples where this applies: 
· suicide cases where hospital or jail had duty to safeguard 
· foreseeability  
· Ps that negligently injures themselves are entitled to nonnegligent medical treatment 

· Statutes to protect vulnerable plaintiffs 

· Minor workers/dangerous occupations

· Failure to wear seatbelt 
· Christensen v. Royal School District: teacher sexually abusing student, contributory negligence NOT defense because people have no duty to protect against their own sexual assault (especially kids) ( public policy
Traditional Exceptions to the Contributory negligence Bar
· The rescue doctrine
· the rescue doctrine is a rule of law holding that one who sees a person in imminent danger caused by the negligence of another cannot be charge with contributory negligence when the actor attempts a rescue, unless that rescuer acted recklessly
· Under Butterfield, Defendant who caused the need for rescue could not defend against suit by rescuer by claiming rescuer was contributorily negligent.
· Rescuer becomes plaintiff
· Comparative fault states disagree whether this carries over after Butterfield. Some retain the traditional rule (rescuer cannot be found comparatively negligent), but others do allow the defendant to claim that the rescuer was comparatively negligent.
· Ouellette v. Carde: D pinned in a closed garage under a car the D had been fixing. Gas all over the floor. D called a friend for help but when the friend activated the electric garage door opener to rescue him, the gas ignited, and the rescuer was badly burned. Trial court found for the plaintiff-rescuer without reduction in damages.
· Last clear chance or discovered peril Has been discarded in comparative states.
· If D has last clear chance to rescue negligent P (P is left in a helpless position via their own negligence) 
· Ex: railroad conductor (someone sleeping on tracks/stalling car) 

· Davies v. Mann: donkey tied up, D negligently drove wagon and hit donkey that was tied up
· Defendant’s reckless or intentional misconduct 
· States now vary on whether a defendant whose act was allegedly reckless or intentional can argue that P was comparatively negligent. Most that have addressed it have said no.
· D strikes P. can’t say P provoked
· Plaintiff’s illegal activity 
· Plaintiff who was injured while committing an illegal act may still be barred from recovery under some circumstances in some states.

· Dugger v. Arredondo: guy was drunk and using drugs, dies, friends delaying calling 911/ telling them about drug use, mom sues 
· Doctrine on basis of public policy says wrongdoers should not be compensated for their immoral act

· Rule:  doesn’t apply as affirmative defense of personal injury/wrongful death cases ( could recover, needs trial (not full bar)
· NOTE: case where guy broke into the school, and fell thru skylight and was paralyzed. He was able to recover from the school, a %, even tho illegal
Assumption of the Risk
· Express (“contractual”)
· (Contractual; a pre-injury release of liability)
· A person may expressly waive the right to sue another person for negligently causing an injury, in advance of the activity that causes the injury. This is essentially consent, manifested in words.
· Such releases are generally enforceable, as long as:
· (1) they are valid under contract law; and
· (2) they do not offend public policy.
· Stelluti v. Casapenn Enterprises: Spin class injury case where handlebars come off, sued for negligence (failing to set up bike & teacher telling her how to use) 
· Signing release was a valid agreement, no bargain power issue because she was not coerced and she had other options! 
· Fair, entered at free will, clear contract, and valid under public policy (waiver of negligence and non-essential activity) 
· Tunkl v. Regents of University of California: Admitted to hospital on condition of signing release (all negligence claims waived), BAD PUBLIC POLICY
· Medical treatment on condition that they can’t sue, totally absolves medical professional of liability (ESSENTIAL ACTIVITY)
· Compulsion to sign, completely dependent of the care

· Essential, adhesive
· Moore v. Hartley Motors: Safety class for ATV use, injured after signing release
· Release is upheld, bars claim because the ATV safety course was not an essential service 
· Note: the consent has to be within the SCOPE of consent 
· Notes: Santa Barbara drowning case invalid because GROSS negligence
· Parental waivers of care ( trend towards invalid 

· Widely demanded, but struck down in court 

· Split of authority on child’s ability to sue 
· Implied
· Jurisdictional split on the rules:
· (a) Traditional implied A/R: D must prove: 
· (1) P knew of, and understood, the risk, and 
· (2) voluntarily encountered it. Complete bar.
· (b) Classify implied A/R as either “primary” or “secondary” –
· “Primary” means that D owes no duty to P to protect P from the risk, and is thus a complete bar to recovery.
· Rountree v. Boise Baseball, LLC: foul ball hit watcher, lost eye
· Primary: assumption of risk ( no duty to reduce the inherent risk

· Courts are concerned that the holding would change the entire game!!

· RULE: if injured by inherent risk of sport (watch or place) = BAR 

· Coomer v. Kansas City Royals Baseball Corp. : hit by hot dog thrown by mascot… not an inherent risk, doesn’t interfere with the game
· Whether D could remove such risk w/o changing sport or how it is enjoyed by watchers (here, doesn’t alter)
· Note Cases:

· Turcotte (NY): paralyzed by other jockey, court says inherent risk of the sprot ( BARRED

· Avila (CA): batter in college baseball game injured by intentional thrown at head (known strategy, inherent risk even though rule violation) 

· ** No duty to reduce inherent risk ** 
· “Secondary” means that where D does owe a duty to protect P from the risk, P’s “assumption of the risk” is treated as comparative negligence (using whatever approach the state uses: pure comparative, or modified comparative)
· Simmons v. Porter: mechanic hurt on job (burn), sues, defense of assumption of risk… court says to apply comparative negligence (reversed) 
· Bad policy to allow implied assumption to workers injury (need to provide safe workplace) 
· takes on approach c of eliminating 
· (c) Eliminate the defense entirely, as redundant.
· Note: this area is messy because Butterfield was overturned, but legislation was silent on implied assumption of risk as a complete bar to recovery 
· ISSUE SPOTTER: Two types of cases where there is an implied assumption of risk:

· 1. Recreational activity

· 2. Claims arising from inherent occupational hazards

· a. And not covered from worker’s comp
Defenses Not on the Merits

· Statute of Limitations
· Bars even an otherwise-valid claim where the complaint is filed (or served) more than a certain amount of time after the claim accrues.
· Rationale:
· Bar stale claims

· Permit planning to avoid economic burden of indefinite liability 
· When a claim accrues depends on the particular statute of limitations, the kind of case, and the jurisdiction. A claim may accrue at the point in time when:
· 1. The wrongful act occurs; or
· 2. The injury occurs; or
· 3. The plaintiff either discovers, or a reasonable person should have discovered, sufficient facts to bring a cause of action.
· Schmitz v. NCAA: college football player suffers from severe brain injury decades after time as player as a result of repeated concussions, example of discovery rule 
· What counts as discovery?
· In this case, looks just at INJURY
· When a reasonable person would know

· When all the elements of a claim have been discovered 

· There is a duty to investigate once they notice certain facts 

· Latent Potential Harm

· You don’t have to know the full extent of your injuries to file

· Ex: tort occurs, sustain injuries, no cancer, undergoes screening because of threat of cancer, doesn’t have it and risk is low but the present fear of future cancer is real… what can the court do?
· Enhanced-risk recovery (get damages for future – likelihood of it happening)
· Allow present damages + emotional distress of fear of future injury
· Only allow to recover for present with preclusion 

· Only recover present now, but leave open option for second suit

· Court in this example chose this 

· Exposure with no symptoms: still present injury because of fear of future injury + cost of medical monitoring from exposure ( split of authority on what to do
· Different statutes and different courts express the “discovery rule” (#3 above) differently. Most often courts say that the fact of injury, the identity of the defendant, and the defendant’s causal link to the injury are the key.
· Crumpton v. Humana: P underwent surgery where she says she sustained injuries from nurse trying to lower hospital bed, counsel failed to file before SoL ran out
· Argues injuries were not ascertainable until time passed, court disagrees, she testified they occurred at time of accident
· Argues SoL should have tolled during negotiation, but gave no precedent 
· Tolling & grace periods: for minority, for unsound mind, or other situations such as parties seeking class action certification, imprisonment, or miliary service 
· Tolling a true time out, but growing jurisdictions replaced it with a grace period, which merely extends the SOL but doesn’t stop the clock
· Dasha v. Maine Medical Center: misdiagnosis of brain tumor, patient undergoes surgery that leave his mentally incompetent, sues… court says SoL have run because no incompetent at time he decided to undergo surgery… elements of Equitable Estoppel don’t apply?
· Elements of Equitable Estoppel:
· Delay in filing action

· D misled P
· P acted on the info in good faith 
· Active concealment can also lead to tolling for equity
· Fraudulent Concealment 

· D knew of the alleged wrongful act and concealed it from P or had material information that he failed to disclose and 

· P did not know or could not have known through reasonable diligence, of the cause of action within the statutory period
· Statute of Repose
· Definition: outer limit of right to bring civil action, measured by last culpable act or omission by defendant 

· Rationale: give certain groups (manufacturers/ doctors/architects) a “fresh start” at some point (reverse SoL)
· Durre v. Wilkinson Development Inc: sign in restaurant parking lot falls and injures/kills couple in car… statute of repose sets 10 year limitation of recovery for negligent construction… claim barred 
· Tolling does not apply, discovery rule does not apply, maybeee fraudulent concealment could count (Durre court found no evidence of such) 
· Federal Preemption
· Just looks at supremacy of federal law 

· Applies when there is a clear manifestation of congress’ intent 
· Vreeland v. Ferrer: lease airplane, plain crashes, killing pilot and passenger, wrongful death suit
· Florida law says vicarious liability, but US statute says no liability if injury occurred on ground, here occurred in sky so federal preemption does not apply. 
· Note Case: Railroads
· FP regulates railroads & types of headlights required by trains… P struck by train, if the train adhered to federal regulation, FP applies to any negligence claim regarding warning signs or headlights 
PART IV: LIMITING/EXPANDING DUTY OF CARE
· “Common Carrier” Duty
· Traditional rule: Common carriers owe a “heightened” duty of care to passengers to protect them from transportation-related risks – but only a “normal” duty of reasonable care otherwise.
· Q = What is a “common carrier?”
· Narrowly tailored, those in the business of carrying “everyone who asks” (transportation for the general public as its primary purpose) 
· May be specified by statute 
· Food for thought: Does it apply to things like uber?
· Q = Who qualifies as a “passenger?”
· Must be engaging in the act of being a passenger (note case where he bought ticket and waited around never boarding, then tripped and fell, court said NOT passenger) 
· Q = What qualifies as a “transportation-related” risk?
· Q = And the biggest question: What does a “heightened duty” mean?
· Rationale: historically to protect passengers from the dangers of travel, modern courts stress the passive nature of passengers (surrender freedom on movement while being carried) 
· Issue with it being confusing… what does heightened care even mean? Reason why may courts have abandoned 
· Many states (along with the Restatement Third of Torts) have rejected this “higher” duty, but significant states (including California) retain it.
· Doser v. Interstate Power Co: bus crash results in injury, bus driver = carrier
· Rule: Carriers must exercise heightened standard of duty of care 

· Not just foreseeing harm but guarding against danger 
· Guest statutes
· Pretty much “dead-letter” now, but an interesting example of statutes that set up a different standard of care for a non-paying guest in a private automobile, and a rider who is “paying” in some way – with a duty of reasonable care owed only to the latter and a lesser duty owed to the former.
· Note, then, the distinction being drawn between the two classes of potential plaintiffs
· Lowering the standard sometimes to gross negligence/wanton misconduct
· Landowner duties to Entrants 
· When an entrant on land owned or occupied by the defendant is injured by a condition on land, the duty owed by the defendant LO to that entrant may turn on the classification of the entrant.
· Traditional common law categories of entrants:
· 1. Trespasser (without consent) 
· 2. Licensee (someone there with LO consent) 
· 3. Invitee
· With permission, on the land to give landowner financial benefit (person shopping in a store)

· Most courts consider potential customers to fall here even if they haven’t bought anything yet 

· Open to public, on land when injured (someone going into lobby of a building)
· Jurisdictional splits on the duty owed:
· 1. Traditional rule: Duty of reasonable care (RPP/SSC duty) owed only to invitees; a lesser duty (duty not to willfully or wantonly harm) is owed to trespassers and licensees. ( drawn at financial level
	TRESPASSOR

LICENSEE
	No Duty of Reasonable Care… intentionally/ wanton or willful disregard 

	INVITEE
	Reasonable Prudent Person 


· Catholic Diocese of El Paso v. Porter: volunteers working booth of third party vendor at church event, propane tank explodes… state follows traditional rule, so duty only owed to invitees… are they invitees or licensees? 

· Rule: court found they were not business invitees, they were the invitees of third party, not the landowner (kind of weird analysis) 

· The booth vendor paid flat fee so there was no financial against for the church… basically just protecting the church 

· Not a public invitee either because they were injured inside the booth (not open to public)

· A dual knowledge argument could have been made that the church knew they were there and but did they know of the hidden hazard? 
· 2. Modified traditional rule: Duty of reasonable care owed to invitees and licensees; the lesser duty is owed to trespassers( drawn at permissive level
	TRESPASSOR
	No Duty of Reasonable Care… lesser duty applies  

	LICENSEE

INVITEE
	Reasonable Prudent Person 


· 3. “California rule” (originated in Cal.): A duty of reasonable care is owed to all entrants on land ( applies to all
	TRESPASSOR

LICENSEE

INVITEE
	Reasonable Prudent Person


· Rowland v Christian: social guest (aka licensee) in renter’s apartment, injured in bathroom by hazard that renter knew about but didn’t warn guest under traditional rule, only duty to not wantonly injure, this case decide CA rule… RPP ALWAYS!

· Rationale: the rules for categorizing were too complex! Simplify it… moral duty to protect all people 

· Scurti v. City of New York: boy electrocuted in railroad yard, applies a less extreme test than CA 
· NY applies Palsgrad standard, looks to see his person is foreseeable class of persons at risk, if yes, then yes duty!

· Trespasser status goes to foreseeability
· Goes under duty, NOT proximate cause… here court says JURY Q

· The “dual knowledge” exception:
· When a “lesser duty” is owed (to trespassers and licensees in the traditional rule, and to trespassers in the modified traditional rule), the RPP/SSC duty may still be owed to the entrant if a “dual knowledge” test is met, i.e., where the LO knows (or perhaps has reason to know) two things:
· (1) that the entrant is present, or likely to be present; and
· (2) that there is a latent (hidden) hazard on the land that the entrant could encounter, that risks harm to the entrant.
· Where this “dual knowledge” test is met, the LO is often placed under a duty to WARN the entrant of the hidden hazard in a reasonable manner. (Some states say that a failure to warn breaches the lesser duty because such a failure is wanton behavior, where the landowner/occupier has this “dual knowledge.”)
· Child trespassers

· In those states that hold that a lesser duty (duty not to willfully or wantonly harm) is owed to trespassers, a special rule often exists for CHILD trespassers that might make it easier for the injured child to recover.
· Landowner/occupier owes a duty of reasonable care to protect a trespassing child injured by a hazardous condition on the land where:

· A reasonable LO would know or foresee that 
· (1) there is a dangerous condition on land, 
· (2) children are likely to trespass on the land, and 
· (3) because of their youth and inexperience, such children will face an unreasonable risk of serious injury.
· Applies to children of “tender years” (prepubescent… NOT teenagers) ( foreseeably unlikely to foresee danger and avoid them 
· Attractive nuisance doctrine: examples of railroad turntables that draw kids in via natural instinct to go towards curious things 
· “Open and obvious” hazards on land

· Traditional rule: There is no duty to warn an entrant of a hazard that is “open and obvious,” so an entrant injured by such a hazard does not have a negligence claim against the landowner/occupier.
· Thus this “complete bar to recovery” rule was consistent with the Butterfield rule for contributory negligence (P barred from all recovery).

· Modern rule (see Restatement (Second) of Torts): A landowner/occupier owes an entrant a duty of reasonable care to protect the entrant from even an “open and obvious” hazard where the entrant’s encounter with the hazard is reasonably foreseeable.

· Note that this sends “open and obvious” cases into the world of “comparative fault.” The “open and obvious” nature of the hazard is relevant to whether the entrant acted negligently for his own safety, which would reduce recovery in a comparative scheme
· Kentucky River Medical Center v. McIntosh: EMT tripped over odd curb at entry of ER, injured… strict all or nothing rule would result in harsh result, court adopts contributory negligence approach 
· 1) Is there a duty to protect (warn/remove) entrant from open & obvious hazard?

· Sometimes! Of there is reason to believe they won’t see (busy/forgets/etc) ( foreseeable still!
· Here, EMT was looking at patient, not curb! Foreseeable that he would be distracted 
· Basically substitute clean rule w/ harsh result to more complex/nuanced rule 
· Recreational Use Statutes (most states have)
· Varied in particulars, but give LO who open property for free recreational purpose with special immunities 
· Encourages private LO to open to public for use 
· Landowner duty to tenants 
· Traditional rule: lease as conveyance = lessee is like owner, no duty owed 
· Modern rule: some departure from this, impose landlord exercise ordinary care to tenants 
· Ex: baby burned by scalding water in tub, LL liable for negligently maintaining hot water system? 
· Rst rule: lessor has duty of reasonable care for 
· The portions of the leased premise where LL retains control
· Conduct of the lessor creating risks
· Disclosure of certain dangerous conditions 
· The Firefighter’s Rule
· Most states have a rule that says a professional rescuer (firefighter, police officer, EMT, for example) cannot recover in a negligence suit when injured by the very hazard or risk that brought the rescuer to the scene in the first place.

· Originally created as a narrow rule that barred firefighters from suing property owners for negligence in starting the fire that brought them to the scene in the first place; it was a “landowner/entrant” rule.

· Often expanded beyond that setting now.

· But some states have rejected it, either by legislation or court opinion (and some have never adopted it).
· Minnich b. Med-Waste, Inc: employee of med school worked in loading medical waste from premises into truck, truck started to roll away, he jumped in and stopped it, was injured… barred by firefighters rule? No, court finds firefighter rule is not a part of the state’s CL… doesn’t want to set precedent of discriminatory treatment of certain professionals 
· Not applicable to private individuals who may assist at a fire (considered heroic! We don’t want to bar their recovery!)
Governmental Immunity
· Historically one cannot sue the government for a tort, but this immunity was waived by Congress with the FTCA
· Federal Tort Claims Act (FTCA)
· Elements ( Claim is:
· (1) against the United States, 
· (2) for money damages, 
· (3) for injury or loss of property, or personal injury or death, 
· (4) caused by the negligent or wrongful act or omission of any employee of the Government, 
· (5) while acting within the scope of his office or employment, 
· Can be hard to prove for intentional tort was within scope 
· Ex: border patrol agent’s kidnapping, rape torture of migrant not within scope 
· (6) under circumstances where the United States, if a private person, would be liable to the claimant in accordance with the law of the place where the act or omission occurred
· (a) Plaintiff’s cause of action must be comparable to a cause of action against a private citizen recognized by the state in which the tort occurred, and 
· (b) Even where there is a private analog, if a private person would not be liable under state law for engaging in that activity, the federal government is not liable, either.
· United States v. Olson: Injured mine workers sue US for negligence of federal mine inspection. Trial court dismissed, app. Ct said it was uniquely governmental function, supreme ct reversed
· Rule: the FTCA is silent on “unique governmental functions.”
· liability is only imposed under “like circumstances” as when such liability would exist for a private person. ( does not require the “same” circumstances but at least be analogous to circumstances resulting in liability for private persons.) 
· Court of Appeals did not apply this standard of law, reversed and remanded for further consideration of the case under the proper legal standard.
· Brownback v. King: applying the elements of the FTCA… makes it so that parties can sue US directly, but makes it harder to sue the employee themselves… if the FTCA applies to a claim, a judgment will be a complete bar to any action against the employee of the government 
· FTCA requires application of state law in which the tort occurred 
· Specific Statutory Conditions and Limitations 
· Plaintiff must file notice of claim with the relevant federal agency before suit, and cannot sue before the agency has denied the claim, or has not responded within 6 months, whichever comes first.
· Claim must be brought in federal (not state) court
· No jury trial; bench trial only
· Strict liability claims not allowed (only negligence claims, or some intentional torts)
· Statute retains immunity for certain activities (e.g., combatant activities, delivery of mail, claims arising in foreign countries)
· Statute retains immunity for some specific torts, including those “arising out of” assault, battery, false imprisonment, malicious prosecution, and defamation
· Exception (also in statute): Government may be liable for assault, battery or false imprisonment if committed by “investigative or law enforcement officers” acting within the scope of their employment
· Discretionary immunity
· By statute, federal courts lack jurisdiction over “Any claim . . . based on the exercise or performance or the failure to exercise or perform a discretionary function or duty on the part of a federal agency or an employee of the Government, whether or not the discretion involved be abused.”
· Goals: prevent second guessing, don’t want judges reviewing policy judgements by gov employees
· Language does not indicate anything about the “degree of abuse of discretion” 
· The U.S. Supreme Court has held that adjudicating this discretionary immunity, the federal court must 
· (1) identify the conduct that allegedly caused the harm, then 
· (2) determine whether the conduct is of a nature and quality that Congress sought to shelter from tort liability. (The Gaubert test.)
· The second step encompasses two questions: 
· (a) Is the conduct itself discretionary? And if so, 
· (b) is the discretion “susceptible to policy analysis”?
· Hajdusek v. United States: Poolee (Hajdusek) for Marine Corp brought in for training, was severely overworked which resulted in permanent disability. Unable to recover under military benefits because technically not a Marine yet, tried to sue US gov under FTCA. US moves to dismiss on discretion grounds, granted. On appeal.
· Issue: whether the decision by the manager was discretionary (YES) and if so whether his exercise of discretion was susceptible to policy analysis (YES)
· Rule: Where actions are of the nature that are susceptible to policy analysis, court finds discretionary immunity 

· s
· Generally decisions made at planning level fall under this immunity where as operative level ones do not 
· Note on property maintenance: generally gov failure of routine maintenance is not protected but prioritization of repairs may be considered discretionary 
· Loge v. Untied States: federal agency licensed with drug company to produce polio vaccines, required proof of strict conformity to regulations be cause of dangers of exposure, P exposed and rendered a paraplegic, court found no discretion
· Rule: discretionary immunity does not extend to the violation of a mandatory regulation
· What about nonmandatory regulations? if the reg itself allows discretion then gov likely entitled 
· Government Contractors

· FTCA expressly retains gov immunity for private independent contractors working pursuant to gov contracts

· No immune simply because private party contracted 

· ISSUE: whether gov exerts significant supervision 

· Suit against contractor ( gov contractor defense if performing task in conformity with terms of contract
· Feres v. United States:
· Feres doctrine: “The Government is not liable under the [FTCA] for injuries to servicemen where the injuries arise out of or are in the course of activity incident to service.”
· Purcell v. United States: active-duty navy man committed suicide after personnel was called to his room and unsuccessfully supervised him in barracks. Family sues government for wrongful death ( negligence on behalf of the navy
· Rule: feres doctrine has broad application, here court found that because it occurred while he was on base active duty and had developed emotional problems during his enlistment, he was in a relationship with the military in a way that considered this within the scope of his service 
· Rationales:

· Need to protect the distinctively federal relationship between the government and the armed forces

· Existence of statutory compensatory schemes
· Need to avoid interference with military discipline and effectiveness
· “Incident to service” ( interpreted broadly

· Generally, feres does not protect where plaintiff has no active connection to the military  

· Tort liability of States and Municipalities
· A. Under state law: 
· Liability for failure to provide police or fire protection is rarely found, either because of “discretionary immunity” or something like it, or because of the “public duty doctrine.” 
· Riss v. City of New York: rejected suitor terrorized & threatened woman, she repeatedly sought protection from police, they didn’t, guy hired someone to throw acid in her face, blinding and scarring her. Sues city for failure to provide police protection
· Issue: liability for municipality’s failure to provide special protection to a member of the public?

· Protect the public generally from external hazards & control activities of criminal wrongdoers 
· Rule: negligent protection to members of public is not a valid claim ( dismissed

· Court doesn’t think its their place to carve out tort liability for police protection to members of the public 
· Liability may be found, however, where police or fire department personnel has begun to act or has made a promise on which the plaintiff has relied. (De Long/ Harry Stoller) 
· De Long v. County of Erie: calls 911 for someone trying to break in. person assured someone was on the way, then sent to wrong city, couldn’t find address. Filed as fake call, then break in stabbed woman and she died. Jury found for plaintiff’s estate in wrongful death action.
· Rule: Special relationships between city and the caller, should have exercised reasonable care, it was the operator’s mistake
· Difference here is between the policy rationale of allowing municipalities to allocate resources and make professional decision vs literal mistakes 
· Special relationship that gives rise to duty to protect:
· (1) promises or actions that represent an assumption of an affirmative duty to act
· (2) knowledge by the municipality’s agents that inaction could lead to harm
· (3) some form of direct contact between agent and inured party
· (4) party’s justifiable reliance 
· Harry Stoller and Co v. City of Lowell: fire destroyed many buildings, firefighters decided not to use sprinkler system (that they knew worked) to use hoses instead. 
· Rule: discretion does not apply in cases where there is no policy rationale, it’s just negligent

· Whatever discretion was used was not policy based, they were negligent in failing to conform to generally accepted firefighting practices 
· Public Duty Doctrine
· Public entities/officers are not liable to individuals for failure to carry out a duty that is owned to the public at large (Riss)
· Can be narrowed (liability imposed) if officer takes affirmative action that endangers party ( establishes special relationship (De Long)
· Statutes can establish group as well (ex: special duty owned to victims of domestic violence)

· Some states have abolished cl
· B. Under federal law 
· Under section 1983 of the Civil Rights Act, a municipality (a “person”) may be held liable for its own violation of plaintiff’s federal rights, but only where the plaintiff proves that a “policy or custom” of the municipality caused the violation of those rights.
· A state is not a “person” and thus cannot be liable under section 1983
· Municipalities, yes!
· 42 U.S.C.A. § 1983
· Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia,
· subjects, or causes to be subjected, any citizen of the United States or other persons within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws,
· shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress. . . .
· Tort liability of state and local officers
· A. Under state law 
· Judicial & legislative officers generally given immunity when acting within professional capacity 
· Not same for local officers… discretionary yes, malicious no. 
· B. Under federal law: section 1983 
· Contours of the Statute
· Color of state law:
· At the time of wrongful act, person was exercising power made possible by state law 
· Relates in some way to performance of the duties of the state office 

· Federal Rights: dealing with something from the constitution
· Constitutional rights frequently at issue:
· (a) Fourth Amendment, protecting against “unreasonable” searches and seizures
· Ex: police brutality 
· Note case: diabetic detained while rushing to get juice at store, was handcuffed and forcefully thrown in car, injured, said to be unreasonably excessive force 
· (b) Eighth Amendment, protecting against “cruel and unusual punishment”
· Ex: inmates mistreated by corrections officers 
· Note case: doesn’t matter if doesn’t result in physical harm, sadistic and malicious force is the standard

· Ex: conditions of confinement are especially harsh

· Ex: housing prisoner where she was in serious danger of being raped 
· (c) Fourteenth Amendment, guaranteeing substantive “due process” (test often used is whether conduct “shocks the conscience of the court”
· Individual officers are given a powerful “qualified immunity” and often escape liability on that basis
· Why bring 1983 claim instead of tort ( attorney’s fee + maybe want that federal forum
· Qualified Immunity under Federal Law
· “Qualified immunity attaches when an official’s conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known. A right is clearly established when it is sufficiently clear that every reasonable official would have understood that what he is doing violates that right. Although this Court’s case law does not require a case directly on point for a right to be clearly established, existing precedent must have placed the statutory or constitutional question beyond debate.”
· Yes harm, no foul system
· Stafford Unified School District v. Redding: middle school girl brought in, consented to search of backpack, school then conducted strip search. Although found that it was unreasonable and violated the fourth amendment, school officials cannot be held liable… qualified immunity is warranted because no exact precedent case in lower courts
· Rivas-Villegas v. Cortesluna: police respond to domestic disturbance, guy drops weapon and puts hands up, knife seen, lowers head and hands against order, officer shot him twice and then officer put knew on back for 8 seconds. Excessive force violation under fourth amendment
· Rule: precedent case did not give fair notice to officer that conduct would violate clearly established statutory or constitutional rights 
· Questions to ask: 

· Whether the right was violated
· Whether that right was “clearly established” (gives notice)
· Does not apply when obvious constitutional violation 

Limiting the duty of care based on relationships or their absence
Misfeasance & Nonfeasance
· General rule: one person owes another no duty to take active or affirmative steps for the other’s protection
· Generally not liable for nonfeasance: omitting to act

· Generally is liable for misfeasance: negligence in doing something active 

· Nonfeasance: omission of an act which a person ought to do

· Misfeasance: improper doing of an act which a person might lawfully do

· Rst 3 looks at creation of risk 

· Exceptions:

· If statutory provision imposes 

· Actor’s prior conduct, whether tortuous or innocent, has caused harm to another person, actor has duty to render assistance

· Accidently hit by train, train personnel have duty to assist reasonably

· Person has created a continuing risk of harm, even innocently a duty arises to employ reasonable care to prevent or minimize that risk from coming to fruition

· Negligently hit horse and kill it, should move out of road. If causes subsequent accident, could be liable 
The Duty to Protect from Third Persons
· TP attacks P, causing injury. P can also sue TP (often for an intentional tort). But in these cases, P is suing D for negligent failure to protect P from TP.
· Brown v. USA Taekwondo: coach sexually assaulting young athletes. USAT and US Olympic Committee sued for third party liability. USAT, yes because athletes had to become member and coach was registered with them…. Yes special relationship. USOC however no, because neither athletes or coach had special relationship that would impose affirmative duty 
· General Rule: general duty when defendant has created the risk or making worse, not for failing to take affirmative action
· Exception (rule of the case): when defendants has a special relationship with either the victim or the person who created the harm then yes, duty owed 
· Special relationship is a pre rec for considering policy factors not an alternative basis for establishing liablity 
· Rolland Factors: When balancing the foreseeability of harm to the plaintiff, with the degree of certainty that the plaintiff will suffer injury, the closeness of the connection between the defendants conduct and the injury suffered, The moral blame attached to the defendants conduct, The policy of preventing future harm, The extent of the burden to the defendant and consequences to the community of imposing a duty to exercise care with resulting liability for breach, And the availability, Cost, And prevalence of insurance for the risk involved. Foreseeability is most important.
· General rule: There is NO DUTY to protect a plaintiff from an attack by a third person.
· Exceptions:
· (1) Where (a) D was in a “special relationship” with P and (b) the risk of harm to P from TP’s conduct was reasonably foreseeable, or
· Exception #1: Where (a) D has a “special relationship” with P and (b) the risk of harm to P from TP’s conduct was reasonably foreseeable
· On (a), courts have identified a handful of such duty-creating relationships:
· 1. Common carriers and passengers
· 2. Innkeepers and guests
· 3. Landowner/occupants and invitees (R3d: LO’s who hold land open to the public, and lawful entrants)
· Wright v. PRG Real Estate Management, Inc: woman chose apartment because she was told there would be security, the “security” was giving cops reduced rent for sometimes watching building… she’s abducted and robbed, sues
· Rule: landlords don’t generally owe a duty unless there is an affirmative acts exception, concealed danger exception, common area exception, or undertaking exception

· Here, there was an affirmative action exception
· She could show that his failure to excise such care increase the risk of such harm or the harm us suffered because of the other’s reliance upon the undertaking
· Here remanded because application of this rule is an jury question 
· Reliance issue was here because they took affirmative e action to say they had high security 
· 4. Custodians and protectees (e.g., jailers and prisoners; hospitals and patients)
· 5. Employers and employees
· 6. Schools and students
· Marquay v. Eno: students were sexually assaulted at school by faculty, other faculty may be liable for failure to report if reporting would have prevents subsequent abuse
· Rule: due to the compulsory nature of school, parents and self are unable to protect against this type of harm 
· 7. Landlords and tenants (but often limited)
· On (b), see Posecai Whether a criminal attack was reasonably foreseeable may be determined using one of four tests, depending on the jurisdiction:
· 1. Specific harm rule (not followed much)
· 2. Prior similar incidents test (still common)
· 3. Totality of circumstances test (majority rule)
· 4. Balancing test 
· Posecai v. Walmart Stores, Inc: Customer went to car (still light out), guy under car grabbed ankle & pointed gun, robbed her. Sues Sam’s Club for failing to have security guards in parking lot saying that there were prior instances 

· Rule: Court applies balancing test (foreseeability of harm and gravity of harm balanced against the burden on the business) 

· Here, only three prior instances at night, so not on notice

· What if business creates/enhances risk? 

· (2) Where (a) D was in a “special relationship” with TP (b) that made the risk of harm to P from TP’s conduct reasonably foreseeable.
· Exception #2: D was in a relationship with TP (the third person; the “dangerous person”), which made the risk of harm to P reasonably foreseeable
· Q) What kinds of relationships have been recognized?
· Where D has “custody” over TP
· Dudley v. Offender Aid & Restoration of Richmond: released inmate with a really horrible long criminal history admitted into halfway house, security was basically nonexistent, he could come and go as he pleased, broke into girl’s apartment, raped, and killed her. 
· Rule: although generally third parties are no liable for actions of defendant, here there is a special relationship
· The halfway house was in custody of him & had a ton of info on his background 
· Some states require actual awareness of threat to specific victim, but majority does not 
· Other examples: hospitals, prisons
· Duty to control tenants? If they have control over a danger from the tenant, otherwise no
· Duty to control spouse/family member?
· Where D has “legal control” over TP 
· Where D is the parent of TP (duty is quite limited)
· Children known to be violent? Need to have specific knowledge of danger (type and event of misconduct to owe duty of reasonable care)
· Rationale? Parents’ inability to control children
· Where D is the employer of TP 
· Sometimes owe reasonable care even when employee is acting outside scope of employment 
· Ex: negligent hiring or retention

· Ex: negligent supervision or training 
· Where D is a mental health professional, such as a psychiatrist, psychologist, licensed psychiatric social worker, etc., and TP is D’s patient 
· Tarasoff v. Regents of University of California: guy kills Tarasoff after confiding to psychiatrist two months prior that he intended to kill her. He was detained on doctor’s notice to police, released, and no further action was taken, Tarasoff was not warned. 
· Rule: When a therapist learns from his patient about intent to do harm to a third party, the therapist has a duty to take reasonable precautions given the circumstances to warn the potential victim of danger.
· Note: Rst 3 recognizes this duty too
· Doctors that administer medication that impairs ability to safely operate car must warn patient of danger 
· Where D is a provider of alcohol to TP 
· Brigance v. Velvet Dove Restaurant: restaurant served underage kids, knew Johnson had drove them and served alcohol, drunk kid got in car accident, caused injury, injured suing restaurant for breaching duty.
· Rule: One who sells intoxicating beverages for on premises consumption has a duty to exercise reasonable care not to sell liquor to a noticeably intoxicated person.
· Dram Shop Statutes: 
· Traditional view: statute regulating sale of alcohol does not create private cause of action
· Modern view: expressly impose civil liability upon the dispenser of alcohol
· Ex: sale to minors
· Compare to negligent entrustment: 
· Person in control of chattel owes a responsibly not to entrust it to someone they should know would likely use it in a dangerous way
PART V: SPECIAL TYPES OF HARM
Intentional Infliction of Emotional Distress

· Also known as The Tort of Outrage or Intentional infliction of Mental Distress
· Elements:

· 1) Intent to inflict sever emotional distress, or recklessness with respect to the infliction of severe emotional distress

· 2) Extreme outrageous conduct

· A) repeated conduct, or conduct than takes place over a long period

· Note: once is not enough (Clinton case) 

· B) An abuse of power

· Clinton case says not enough?? So kinda confusing

· Brandon (boys don’t cry case) ( sheriff questioning rape victims right after rape
· C) Defendant’s knowledge of plaintiff’s vulnerability to emotional distress

· Note Case: Insurance co denies paying for treatment knowing limited life expectancy 

· Note Case: Church bishop taking advantage of teenaged church member’s peculiar susceptibility 

· Note: weighing against legal rights to freedom of speech (offensive acts/language… anti-LGBTQ cases)

· 3) Resulting in

· 4) Severe emotional distress

· Chanko v. ABC, Inc.: documentary on ABC included footage of man basically dying in trauma unit, family alter sued for IIED… fails on second element, not outrageous enough 

· Rule: Must be really intolerable behavior in civilized society, really high standard

· Court looks to existing case law to decide this

· GTE Southwest, Inc v. Bruce: grossly abusive employer case, physically charge at employees, staring at them 
· Rule: yes IIED, in total this was regular pattern of behavior that continued despite plaintiff’s objection to it, so IIED is established because all three elements of outrageous is found (repeated conduct, abuse of power, vulnerable) 
· Whether conduct may reasonably be considered outrageous as a legal question, and whether conduct is in fact outrageous, this question of fact
· Distress must be severe or debilitating, socially paralyzed, fear or intimidation not enough, needs physiological manifestations such as PTSD, depression, nightmares, anxiety, significant impairment of day-to-day functioning
· IIED Liability to a “bystander”
· Where D has intentionally or recklessly directed extreme and outrageous conduct at another person (other than the plaintiff), the plaintiff can recover for sever emotional distress ONLY if:

· 1) P was present at the time D committed the act, and 

· 2) P is an immediate family member of the other person (the intended victim)
· This limitation is here so that people that hear about things like assassinations of John Lennon, MLK, etc would not make sense, and also make a race to the courthouse so that people like spouses wouldn’t be able to recover when they actually deserve it 
· Roth v. Islamic Republic of Iran: 15 yr old dies in terrorist bombing at restaurant in Jerusalem case

· Rule: if the outrageous conduct is terrorism, then there is no presence requirement (immediate family member still needed)

· Why? Maybe because terrorism is intended to create chaos and distress, maybe if family was there they would be victims too, and money damages rarely come out of these cases 

Negligent Infliction of Emotional Distress
· Needed as a separate cause of action only where there is not a physical injury to the plaintiff that precedes the “distress.” Where a plaintiff is physically injured, past and future pain and suffering is how such emotional distress is recovered, as “parasitic” damages.
· Emotional Distress from direct risk of physical harm 
· Stacy v. Rederiet Otto Danielsen: Fishermen fishing, freight coming straight at him, signaling at him, feared for his life, missed him but hit another boat and killed fishermen on that boat.
· Rule: NIED applies because he was in the “zone of danger”
· Mitchell v. Rochester Railway Co: woman about to board streetcar, D drove team of horses at her, they all missed but she was so scared she suffered a miscarriage
· Rule: no NIED because there can be no recovery for fright alone and as a corollary there is no recovery for consequences of fright (even physical ones like a miscarriage) 
· Shows modern movement towards allowing recovery for NIED!

· Development of a stand-alone claim:

· Impact ( requirement dropped so no physical impact needed 
· Physical manifestation of objective symptoms or medically diagnosable emotional disorder 
· Zone of danger ( some states follow, must be in harms way 
· Combination, some states require some of both 
· Emotional Distress Resulting from Injury to Another 
· Catron v. Lewis: Catron was driving boat and daughter’s friends were tubing. Boy was driving a jet ski on the lake directly toward Catron’s boat. Turned when close to boat. In doing so, boy ran into and killed one of the friends. Catron sues for NIED. Catron stated that he had been afraid boy was going to hit his boat, but only when boy was headed directly for the boat, not after boy turned. The district court granted the defendants’ motion for summary judgment. Catron appealed.
· Rule: A claim for negligent infliction of emotional distress must show that the plaintiff was a direct victim of the defendant’s negligence because the plaintiff was within the zone of danger created by the negligence.
· Here not immediately threatened
· “Bystander” NIED claims – major jurisdictional approaches:
· 1. Dillon v. Legg:  Mother and baby watch young daughter hit and killed by car ( yes bystander NIED claim
· sets up "guidelines" (factors) for consideration: (1) P near scene of the accident; (2) sensory and contemporaneous observance of accident; (3) P and victim “closely related”
· Split of authority of closely related element: some courts say close family, fiancé? Grandchild? Household member?
· Virtual presence can suffice 
· 2. Thing v. LaChusa: (criticizes Dillon’s case by case approach) 
· sets up "elements" for bystander plaintiff: (1) P at scene of accident when it occurs; (2) is then aware that it is causing injury to the victim; (3) P and victim closely related (from list in Probate Code); and (4) suffers “severe” distress as a result of seeing the accident
· Note that there are a number of variations 
· Summary: various state approaches to NIED in today’s courts
· In all states, Plaintiff must prove all elements of the prima facie case for negligence. States then split into two groups, A and B, as described below, when adjudicating an NIED claim.
· A. No distinction drawn between “direct victims” and “bystanders” – Depending on the state, all plaintiffs must prove either:
· (1) That they suffered a "physical impact" in the event at issue, OR
· (2) That they had some "physical manifestation" of the emotional distress after the event in question (often must be medically verifiable), OR
· (3) That they were in the "zone of danger," OR
· (4) The severity of their distress by expert testimony; otherwise just the normal negligence elements (with emotional distress the “actual harm”).
· B. Apply different rules for “direct victims” and “bystanders.”
· For the “direct” victim: State may use any of the approaches in list A.
· For the “bystander” plaintiff: State may use any one of these, or some variant:
· (1) Dillon v. Legg "guidelines" (factors), OR
· (2) Thing v. LaChusa elements
· Loss of Consortium Claim:

· Spouse recovering for loss of society & sexual relations 
· Duty to protect from emotional distress in absence of physical risk
· Burgess v. Superior Court: The woman in labor was in a patient-doctor relationship (negligently injured child and the patient was kind of out of it) that the LaChusa rules don’t apply because otherwise she wouldn’t be able to recover
· Take a fact pattern that looks like a classic bystander case and say the bystander rules don’t apply (if there is a preexisting relationship between the plaintiff and the defendant where defendant has a duty to protect plaintiff from emotional distress) ( DEEMED A DIRECT VICTIM

· Duty to protect against emotional distress completely apart from any risk of physical injury 
· negligent misdiagnosis cases: horrible misdiagnosis  
· Heiner v. Moretuzzo: misdiagnosed with AIDS, court found plaintiff could not recover (plaintiff feared a nonexistent physical peril) 
· Some split of authority though… 
· CA court said case where misdiagnosed with venereal disease caused distress to spouse 
· Boyles v. Kerr: secretly takes sex tape, woman claimed NIED, court said no, no risk of physical harm, no recovery
· Would find duty if there was a special relationship, but the court found there wasn’t… kind of fucked up 
· Mishandling of dead body by funeral home to family another example 
· Treating like regular negligence case

· Camper v. Minor: car crash, saw dead body (killed in crash), claims NIED
· Can just use 5 elements of negligence as severe emotional distress = actual harm in there cases (showed by expert testimony) 
· Toxic exposure: fear of future harm
· Potter v. Firestone Tire & Rubber: lived near plant, exposed to toxic chemicals in water wells
· Need to bring expert witness that says 
· It is more likely than not that this substance would cause cancer
· Fear stems from knowledge 
· Don’t need to meet this standard if P can prove D’s conduct was done with oppression, fraud, or malice
Vicarious Liability (agency law)

· Most common type (and our focus): Respondeat superior (the higher up one answers)
· ELEMENTS: An employer is vicariously liable for
· the TORTS
· of EMPLOYEES
· COMMITTED WITHIN THE SCOPE OF EMPLOYMENT
· Riviello v. Waldron: cook flipping knife while talking to customer, hits in eye, loses use of it. Sues bar owner. YES vicarious liability ( within scope of employment 
· Rationale? Deterrence and compensation 
· Need to increase product price, so has a determent effect  
· If employer’s work is being done, then makes sense that the employer would be liable (employer is benefiting) 
· Fruit v. Schreiner: guy at convection that job required he attend, while driving back from a restaurant (he missed dinner) he hit someone and crushed his leg. Both Fruit and employer found liable because within scope of employment 
· Whether someone is an “employee” is usually determined using a multi-part test; the
most important factor is the employer’s right to control the details of the person’s work
· Whether a tort was committed “within the scope of employment” is determined in
various ways, depending on the jurisdiction (or the court), and is a Q of fact for the jury.
· If employer being held vicariously liable, does the employee have to also be held liable/join the employee? 
· Cameron v. Osler: injured in car accident, driver was sued and amended complaint naming employer another defendant (through VL), but did not timely serve the driver (SoL ran), so only left employer as defendant 
· Culpability vs Liability: does the employee have to be found liable for the employer have to be liable? 

· Split of authority, here court finds need to consider context before dismissal ( because not a holding that employee didn’t commit tort, then here the suit can go forward (need to prove tort was committed) 

· Employer’s right to indemnity 

· Holding employer accountable for deterrence but largely about compensation, so here could the employer recover against employee? 

· If P can prove against D (employer), that’s enough

· Was the employee’s tort committed “within the scope of employment”?

· Courts have used a number of different “tests” to frame this question; some of the major factors, which may overlap, are:

· Was the employee’s conduct of the same general kind as authorized or expected by the employer?

· Was the employee acting within authorized space and time limits?

· Was the employee’s act motivated, at least in part, by a desire to serve the employer’s interests? (adopted by Restatement of Agency but rejected by some courts)

· Was the act “within the ordinary course” of the business, or something “customarily done” in the particular trade or business?
· Going and Coming Rule: when you are commuting to and from work, you are not within the scope of employment
· Hinman v. Westinghouse Electric Co: negligent driving worker, hit cop, within scope of employment? 
· Employer is not liable for his torts…. Unless…..

· Exceptions: 

· Providing incidental benefit to employer while commuting from job site to home, because they’re being PAID during their commute time/ car fair expenses 

· Benefit to employer: gain a larger labor market 

· Creates inherent risks 

· Being on call 

· Driving personal vehicle for work related tasks 

· Doing job related errands

· where the commute serves a dual purpose for both the employee and employer

· Benefit for employer beyond getting employee to work
· “Temporary deviation” from work 

· Edgewater Hotels v. Gatzke: Living away from home to supervise new motel, has drinks, fires up cigs while filing out expense account, falls asleep, 330k motel damages, asking if its within the scope of employment… smoking was categorized with eating or drinking, smoking while filling out expense report COULD be within scope (JURY QUESTION) 

· Rule: conduct had to be in furtherance of employer, here yes
· “Frolic and detour” rule: if employee is on a “Frolic” then not in scope, but if “Detour” then yes within scope of employment 

· But if confusing, then jury question

· If on your way back to work (look at time and mental attitude), at some point you will reenter into scope (from frolic) 
· Vicarious liability for an employee’s intentional tort? (USUALLY NO!)
· If motive to serve the employer’s business is the main test or factor
in a test of “scope of employment,” intentional act unlikely to be found to be
within that scope.
· But many courts have used a broader test that will sometimes allow
vicarious liability to be imposed for an employee’s intentional tort. Such
tests include:
· Was the employee’s act reasonably foreseeable in light of the employer’s
business?
· Was the employee’s act a “well-known hazard” in the employer’s business?
· Is there a sufficient “causal nexus” between the employee’s act and the
employer’s business?
· Montague v. AMN Healthcare Inc: Medical assistant, intentionally poisons another medical assistant on the job (different employers). MA is liable, is the employer liable? 

· Causal nexus to the employee’s work ( look at foreseeability as part of employer’s business?

· Did it arise out of a workplace dispute? Or was it due to the employee’s personal malice 

· Obviously no benefit to defendants here, so not at issue

· Notes cases: 
· Barnett v. Clark: false imprisonment & sexual assault of applicant was not within scope of employment ( must be incidental to scope of business, or benefit employer’s business

· Within scope:
· On duty police officers sexually assaulting people while searching/stops

· Car dealership held liable for salesman shooting plastic bullet at tire of car while person was being driven away (benefits employer) 

· Employee attacked competitor’s employee (as long as part of serving employer’s interest, could count) 
· Bouncer in bar

· JURY QUESTION ON MOTIVE

· Primary liability of employer as alternative theory to vicarious liability

· Especially where plaintiff may not be able to prove that an employee’s tort was committed within the scope of employment, plaintiff will often add a claim alleging the employer’s own negligence in hiring, training or supervising the employee. This is a standard negligence case, with the usual elements:

· 1. Employer owed duty of reasonable care

· 2. Breached that duty by failing to reasonably hire, train, or supervise

· 3. Plaintiff was harmed by that breach

· 4. Employer’s breach was a factual cause of P’s harm

· “But for” employer’s negligence, employee would not have harmed P, or 
· Employer’s negligence was a “substantial factor” in causing P’s harm

· 5. Employer’s breach was a proximate cause of P’s harm

· P was in a foreseeable class of persons risked by employer’s neg. AND

· type of harm P suffered was a reasonably foreseeable type of harm risked by employer’s negligence
· Independent Contractors: 

· General Rule: employer may be held vicarious liable for the torts of employees, but hiring IC is not vicariously liable for torts committed by IC

· What is an employee?

· Purported employer’s right to control over “details of work” (missing with IC… want them to do it on their own, want them to be expert)

· Distinct occupation (painter for house) 

· Provide own instruments and tools?

· Length of time of employment 

· Note: jury question 

· Contracts are relevant, NOT determinative 

· Non-delegable duty exception: act that requires IC to act where actor knows or should know poses peculiar risk 

· Other forms of vicarious liability:

· Joint enterprise/ conspiracy/ partners/ aids ( vicarious liability 

Common-law Strict Liability 
· Historically ( Weaver v. Ward: bands practicing military exercises, one wondered, saying not intentional… court said no defense (1616) ( no negligence situation yet 
· Common-law strict liability today – very limited categories

· 1. Injury by animals
· (a) Trespassing animals that cause physical harm

· (b) Abnormally dangerous animals (if owner knows or has reason to know of animal’s dangerous propensities)

· (c) Wild animals

· 2. Disturbing lateral or subjacent support of land 
· 3. “Abnormally dangerous” activities 
· Dyer v. Maine Drilling v. Blasting, Inc: A home owned by Dyer damaged when Maine Drilling & Blasting began blasting rock nearby in connection with a construction project to replace a bridge and access roads. Dyer filed suit against Maine Drilling. Maine Drilling moved for summary judgment. The trial court granted Maine Drilling’s motion. The Dyers appealed.
· Rule: In Maine, a defendant is strictly liable for inherently dangerous activities that cause injury to persons or damage to property.
· When is an activity deemed “abnormally dangerous”?

· (1) creates a “reasonably foreseeable and highly significant risk of physical harm, even where reasonable care is exercised”; and 
· (2) is not one of “common usage.” (Rst. 3d Torts)
· Weaver v. Ward: Scrimmaging and one shot the other, If a lunatic hurt a man, he should be transferable in trespass” Basically doesn't matter if its an accident, still liable 

· Brown v. Kendall: Trying to hit dog but hit plaintiff. This should require fault, as the P should show the intention is unlawful or the D was at fault as the injury was. Have to show intentional touching (like van camp v mcafoos)

· Activities that courts have deemed “abnormally dangerous”:

· Use of explosives in blasting (Dyer)
· Other “high-energy” activities, like the testing of rockets (p. 647)

· Use of poisons in crop-dusting or fumigation (p. 647)

· Allowing the escape of toxic wastes (p. 648)
· Elements of “abnormally dangerous” for CLSL:

· 1. D was engaged in an “abnormally dangerous activity”

· 2. P suffered actual harm

· 3. The abnormally dangerous activity was a factual cause of that harm

· 4. . . . and a proximate cause of that harm (i.e., the harm was of a type that was foreseeable as a result of the “abnormally dangerous” nature of the conduct; and the plaintiff was in a class of persons foreseeably risked by that conduct)
· Proximate cause limitation ( Note case: minx killing young from sounds of blasting… not the type of harm that was foreseeable from blasting….

· Defenses to CLSL (SPLIT OF AUTHORITY):
· Traditional rule: Contributary negligence was no defense (not apples to apples defense… SL is not fault based) 

· Rst 3: comparative legal responsibility… negligence of P in getting himself injured by an abnormally dangerous activity = valid defense (comparing the legal responsibility of the two parties) 
Tort Liability for Defective Products (products liability) 
· When a product harms a person or thing physically= tort problem!! 
· Limits type of things sold, types of people selling, and types of harm

· Greenman v. Yuba Power Products: power tool that did a lot of things, caused serious injuries to plaintiff, been purchased by wife (no privity of contract), sued retailer and manufacture on breach of warranty and negligence… jury found against manufacturer, court says not contract law but make it a STRICT LIABLITY TORT 

· Privity is thrown out, applies to defective products 
· Products that is unreasonably dangerous to the consumer from perspective of ordinary consumer that would know how the product works

· Rst 3: makes a negligence standard for defects (CA rejects)

· Rationales:

· 1. Consumer expectations: manufacturers represent that their products are safe and healthy 

· 2. Enterprise liability or “loss spreading”: manufacturers and commercial sellers of goods can more easily spread the costs that result from injuries caused by defective product, by raising prices or purchasing insurance 

· 3. Practicality: not effective to make P’s prove negligence 

· 4. Fairness

· 5.  Deterrence
· Who is subject to strict products liability?

· Elements:

· 1) The product was “defective”
· Note: see below for defects 
· 2) Plaintiff suffered actual harm (physical harm to person or property other than the product itself
· 3) The defect was a factual cause of that part
· 4) … and a proximate cause of that harm 
· Those in the “chain of distribution”

· Loomis v. Amazon.com LLC:  should amazon be liable for injuries coursed by products sold on their site? bought hoverboard for kid from China based company, caught fire while charged (physical injury to self and house) 
· Amazon says not within chain of distribution, are they liable?

· Look to policies behind products liability and see if they are satisfied

· Ct says yes

· Enhancing products safety (deterrence)
· Compensate injured party 

· Apportioning cost among defendants (cost spreading) 

· Concurrence says YES in CHAIN!!

· E-commerce: split of authority 

· Typically including the manufacturer and the “seller” of the product

· Regular seller = yes, casual seller= no (buy something from a friend)
· Really only applies to tangible goods

· Note: PL not applied to gun manufacturers to third party use of gun (negligent marketing is an example of an exception) 

· Strand-alone economic harm 

· When a product’s defect does not cause physical injury to a person, or harm to anything other than the product itself ( no PL claim!!!
· Is left to contract law, no tort suit is allowed – this is part of the ‘economic loss rule” 

· Types of defect:

· Manufacturing defect
· Consumer expectations test (from R2d Torts § 402A): Is the product “dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.”
· Lack of negligence doesn’t matter, that’s not the issue here!
· Consumer expectations test 
· Food products typically use this test (restaurants and such.. ex: chicken bone in a beef enchilada)
· Good butter is not available because it has cholesterol that’s bad for you 
· R3d Torts: Products Liability seems to also approve of the consumer expectations test, but states that a product is defective in manufacture when it “departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.”
· Lee v. Crookston Coca-Cola Bottling Co: glass bottles were reused, sterilized them and were reused… here glass bottle blew up in her hand, pled that co was negligent (had duty, duty was breached, and that it was actual and proximate cause of harm),  
· Rule: Is it dangerous beyond the scope of which an ordinary consumer would expect? Things should work how we expect them to work 
· 1. The product was in fact in a defective condition 

· 2. Such defect existed when the product left the d’s control (time!!!)

· 3. The defect was the proximate cause of the injury sustained
· Hard to prove negligence because a single mistake is not outside scope of ordinary care 
· Design defect (States use one of 2 tests, or either test in the alternative):
· Consumer expectations test (same as above)
· Leichtamer v. American Motors Co: rollbar of jeep not able to withstand back to front flip, claim defective as every one of these  jeeps would have this problem ( yes bad design for off-roading
· Failed to perform as safety as consumer would have assumed in ordinary use of the product (Consumer expectation test!)
· Risk-utility balancing (from R3d Torts): A product is defective in design when the risks of the design outweigh the utility of the design. May require proof by plaintiff of a “reasonable alternative design.” Looks a lot like a negligence claim to scholars.
· Knitz v. Minster Machine Co: fingers cut off while operating industrial press, foot pedal allowed hands to be under press (BAD DESIGN) 
· Risk Utility balancing Test: if a reasonable person would find that the risks of design outweigh the utility of the design then yes defect!
· Coming in recently as supplement or replacement of consumer expectation test 
· Barker v Lull Engineering Co: P is unexperienced user, using commercial loading machine without protecting measures when its up high (tipping hazard), machine tips, injured, court expressly allowed P to sue on either consumer expectations test or risk utility balancing test (choice of P!)
· Shifts burden of proof on D if they use risk/utility balancing test to show 
· Soule v. General Motors: applying Barker applying CET only where design being challenged where consumer would have some reasonable expectation of the design! 
· If design in complex, has to use RUT
· McGabe: would an ordinary consumer have an expectation? (regardless of complexity)…as long as they have a basic assumption of safety, it works 
· Genie Industries, Inc v. Matak: Genie manufactured and sold aerial lifts, platforms that raised workers so that they could reach high ceilings. One of Genie's lifts had several stabilizing outriggers on the lift. The lift's platform could not be raised if any of the outriggers were out of place, but if the lift became destabilized while the platform was already in the air, the lift would continue to operate. Signs on the AWP-40S warned against releasing any of the outriggers while the platform was raised. A church hired an electric company to complete some work near the church ceiling and allowed Matak to use the church's AWP-40S for the project. Although Matak used the AWP-40S correctly at first, eventually began releasing the outriggers and moving the lift while Matak was still fully elevated on the platform. During one attempt to move the lift, it tipped over, and Matak was killed. Matak's estate brought a wrongful-death action against Genie, alleging that a design defect in the AWP-40S caused the accident that killed Matak. At trial, the estate's expert testified about three safer alternative designs for the AWP-40S: (1) an automatic drop-down function, (2) a pothole-protection design, and (3) a chain-and-padlock feature. The estate's counsel suggested a block as an additional safer alternative design. A jury found for the estate, and the appellate court affirmed. The Texas Supreme Court granted Genie's petition for review.
· Rule: A product manufacturer is not liable for a design defect unless a safer alternative design exists and the defect at issue rendered the product unreasonably dangerous.
· Here nothing showing the lift was unreasonably dangerous. Genie wins
· Safer reasonable alternative design must exist to design! (RAD)
· P must prove this, that reasonable manufacturer should have/would have adopted  
· Warning or information defect
· Essentially a negligence test (R3d Torts): Product is defective when its foreseeable risks of harm could have been reduced or avoided by the provision of a reasonable warning, and the omission of such a warning renders the product “not reasonably safe.”
· Ex: telescope that is perfectly made but instructions and warning don’t adequately explain the lens that protects against the sun 
· Have to explain in warning about what the harm will be 
· Liriano v. Hobart Corp: P while working sticks hand in meat grinder and gets caught, are the hazards obvious? Superficially yes, can’t say never a duty if hazard is obvious… not arguing needed warning not to stick hand in, but machine came with safety device that prevents people from putting hand in, but if it was removed them the P wouldn’t know the safety ever existed, so saying needed a warning about that ( foreseeable that it would be removed!!!!
· Warnings can serve different purposes: 
· Tell user something is dangerous

· Giving user information about alternative, safer conduct 

· General Rule: if something is obvious, it probably lessens or eliminates another’s duty to warn

· Not always true, sometimes do still need to put warning

· Ex: does knife need warning to not cut off fingers? NO, its common sense!

· Cost/risk analysis, low cost, but if you make manufacturer put warnings of all hazards, then the real warnings will get lost 

· Here, the safety device being removed was foreseeable because Hobart made it removable and didn’t have a warning

· Heading Presumption: most courts assume that had there been a warning, the plaintiff would have read and headed it 
· Rebuttable presumption, burden on defendant 

· Carruth v. Pittway Corp: family dies in house fire, smoke detector had instructions on how to install but nothing about warning/danger…reasonable person would only scan, not enough
· Has to be easy and clear to see

· Sometimes require pictorial warnings (for children/language barrier)

· Defenses & Defeats 
· Comparative fault of plaintiff

· Bowling v. Heil Co: under truck trying to get bed to come down, it worked and it came down and killed him 

· If proven defective and defect was actual cause of harm, p’s own negligence is not a bar to recovery 

· Implied assumption of risk

· Courts often say implied assumption of risk is submitted within the comparative responsibility rule and is not regarded as a separate defense at all
· “Misuse”

· Hughes v. Magic Chef, Inc: propane tank exploded, caused injury, court misuse is not a defense, but part of the p’s burden of proving that misuse was foreseeable and unreasonably dangerous (if unforeseeable use is NOT a defective product)
· Have to distinguish between foreseeable and unforeseeable misuse from the manufacturers perspective

· Ex: standing on a chair 
· Manufacturers have a duty to predict foreseeable misuse when designing 
· Preemption fed regulation or statute (NOT ON EXAM)
· Especially important in Products Liability 

· Doomes v. Best Transit Corp: bus without seatbelts, crash and injured a bunch of riders, appeal ct reverses saying federal regulation preempts bus need for bus, on appeal again it is reversed saying not preempted 
· Congress can override state law if acting constitutionally 
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