TORTS OUTLINE 
I. INTRODUCTION Chapter 1 (pg. 1-24)
a. What is “tort law”

i. Meaning of “torts”:

1. The word tort means wrong in “Law French,” the language used in the English Courts after the Norman Invasion.

2. Tortus is the Latin origin: meaning “twisted” as in wrongful.”

ii. Harm requirement:

1. In all tort cases, a defendant commits a wrong which results in a harm suffered by a person/entity/corporation, that the law says constitutes a legal injury. 

2. If you suffer this kind of harm, you are said to have a “cause of action.”

iii. Connection/difference between Criminal Law and Torts

1. Torts is about compensation, where Crim. is about punishment

2. Almost all intentional torts are also crimes 

3. Tort law is often defined by what it is not, i.e. it is not criminal law

iv. Connection between Torts and Contracts

1. Parties should be able to make contracts that govern what happens if one of the parties bound by the contract commits a tort.

2. If an agreement has been made, contract law trumps tort law.

v. Common questions asked in tort law:

1. What conduct counts as tortious or wrongful?

2. Did the conduct cause the kind of harm the law will recognize?

3. What defenses can be raised against liability if the defendant has committed a tort?

b. Prima facie cases:

i. A prima facie case for a tort consists of its elements. If the plaintiff can prove those elements are present in a given factual scenario, they have established a prima facie case for a tort.

ii. A defendant might still offer an affirmative defense if the prima facie case is proven, but the defendant has the burden of proof for affirmative defenses.

iii. Ex. Van Camp v. McAfoos: D (a child) was riding his tricycle on a public sidewalk and struck the right leg of the plaintiff, causing a severe injury. The plaintiff did not allege any fault (negligence) or intent on the part of the child, however, which led to the trial court sustaining defendant’s demurrer. On appeal, the plaintiffs stuck with an argument that they could sue the child for battery without an allegation of fault or intent because the harm had occurred. The appellate court disagreed—without some showing of fault (intent or negligence), there is no tort. 

1. Rejects traditional common law rule that a defendant can be liable for direct harms (rather than indirect harms) in the absence of fault).

c. Goals of tort law.

i. Main goal of tort law is compensation:

1. Compensatory damages are not designed to punish (only punitive damages are)

a. They are measured by what the plaintiff has lost.

b. Punitive damages are severely limited

2. Compensation is meant to put the plaintiff back into the position he would have been had the tort not occurred, to the extent possible with money.

3. Compensatory damages for personal injuries include:

a. Medical expenses

b. Lost wages and lost earning capacity

i. Could include possibility that you cannot progress in your career due to your injury.
c. Pain and suffering

d. Special damages (a limited, residual category, that does not include attorney fees)

e. 42 USC § 1988 – atty fees are granted for some civil rights claims.
f. Compensatory damages include past damages and damages into the future

g. Damages must be proven to a “reasonable certainty” – can’t be speculative 

h. Damages must be based on evidence; preponderance of evidence – more likely than not 

4. Courts may order a new trial if damages decided by a jury are “grossly inadequate or so excessive as to shock the conscience of the court and are clearly indicative that the figure reached was the result of “passion, caprice, prejudice, partiality, corruption or some other improper motive” on the jury’s part.

a. Ex. Anderson v. Zamir: Jury-decided damages were exorbitantly low compared to undisputed damages in a car accident case, where liability was not at issue. Appellate court remanded for a new trial on damages only. 

5. Collateral source doctrine—whether plaintiff or defendant has insurance is irrelevant to calculation of damages. 

ii. A subsidiary goal is deterrence of anti-social (tortious) conduct:

1. Both specific (deter THIS defendant from similar future misconduct) and general (deter others similarly situated)

2. Punitive damages: these are intended to provide added deterrence and punishment for serious misconduct.

a. Almost all states authorize punitive damages, but only when a tortfeasor has acted maliciously, willfully, or wantonly in causing injury. 

d. Civil trial procedure: (ch. 2)
i. Complaint: states client’s claims

ii. Motion to Dismiss/Demurrer: if defendant does not believe plaintiff’s complaint states a valid legal claim for which relief can be granted, they can file a motion to dismiss or demurrer. 12(b)(6) under FRCP

iii. Answer: if defendant doesn’t move to dismiss, or the motion to dismiss is denied, they will usually file an answer. The answer usually disputes the factual accuracy of the complaint.

iv. Discovery: gathering of information by all parties regarding the claims – depositions, written discovery, etc.

v. Motion for summary judgment: After discovery, the defendant may try to show that (1) the facts are undisputed and (2) on these facts, judgment must be made for the defendant. 

vi. Pretrial briefs/motions in limine: motions and request prior to trial that ask the judge to include or exclude certain types of evidence or apply / not apply particular legal rules.

vii. Jury selection: jurors are questioned by the judge or potentially lawyers to determine whether they may be biased about certain issues in the case. Lawyers can strike some prospects based on this information. Then jurors are finally selected (usually 6 or 8).

viii. Opening statements: Made at the beginning of trial: not legal arguments, rather a preview of the plaintiff’s testimony, and likewise for the defendant.

ix. Plaintiffs case: Plaintiff will call the first witnesses and ask him/her questions that will establish facts about the case. The defendant’s lawyer may cross-examine, and this process continues for however many witnesses have been called to the trial.

x. Motion for Directed Verdict: Defendants usually move for a directed verdict at the end of plaintiff’s evidence and again after defendant’s evidence is presented. These motions assert that the plaintiff’s evidence is legally insufficient to warrant a jury verdict in plaintiff’s favor. Rarely a plaintiff may move for directed verdict, but these are usually granted since the plaintiff has a burden to prove the case with a preponderance of the evidence. Judge will consider whether to grant the motion based on a view of it most favorable to plaintiff and will not grant if reasonable individuals could differ in their interpretation of the evidence. Usually some interaction of law and fact here.  

xi. Jury verdict: After receiving instructions, jury discuss among themselves and reach a verdict on the plaintiff’s claim, and where applicable decide an appropriate remedy. 

xii. Motion J.N.O.V. – post trial motion for judgment not withstanding the verdict (also referred to as a renewed motion for judgment as a matter of law in federal court) is essentially a renewal of the motion for directed verdict. It asserts the evidence is not legally sufficient to grant a jury verdict for the plaintiff. Judge may decide to grant on the same grounds as the motion for directed verdict: no reasonable jury could differ on the result, and this jury should have arrived at a verdict for defendant.

xiii. Motion for new trial: can ask for a new trial as to verdict (if original against weight of evidence) or as to damages (see Dillon above).
II. INTENTIONAL TORTS 
a. Elements of prima facie cases

i. Battery (31-50)

1. Prima facie case (elements):

a. Defendant must act with the intent to cause a harmful or offensive touching of the plaintiff
i. Ex. McElhaney v. Thomas: McElhaney sued Thomas for battery after he lightly rolled over her foot with his truck and caused her serious damages. Court ruled in this case, intent to offend/injure can be reasonably concluded upon.
b. Physical contact with or touching of the plaintiff must occur

c. Plaintiff must be either harmed or offended by the touching (note the causal link)

2. Element 1: Intent

a. The meaning of intent, as applicable to all intentional torts:

i. Acting with the purpose to achieve the invasive result; OR

ii. Acting with knowledge that the invasive result is substantially certain to occur.
iii. Ex: Garratt v. Dailey: 5-year-old child pulls chair out from under woman and causes serious injury. The court held that the trial court erred in thinking that intent has to be purposeful only. Court used substantially certain to result instead of purposefulness.

b. Can a child be liable? 

i. CL: A child can be liable, but still have to prove all the elements. Children under a certain age are not liable 

c. Parental Liability 

i. Parents aren’t vicariously liable for torts of their children 

ii. Negligent parental supervision – virtually impossible claim to win (too variable, no standard level of care) 

iii. Common Law Rule: no parental liability 

1. Only if parent, themselves, is at fault (rare & hard to prove) Or, if child has acted willfully
d. Insanity and intent? 
i. It is commonly said that “insanity” is not a defense in Tort law, but the fact remains that to succeed on a prima facie case for an intentional tort, the Plaintiff needs to prove requisite intent. If a defendant doesn’t have the capability to truly intend X, then the claim fails, despite the lack of a proscribed “insanity defense.” Sometimes this issue will turn on the single vs. dual intent distinction, described in more detail below. 

e. Recklessness/wanton misconduct as a level of fault between intent and negligence: 
i. Courts sometimes distinguish recklessness from both intent and negligence as a level of fault somewhere in between those two levels. According to the Restatement (Third), recklessness requires either a “conscious choice of a course of action with knowledge of the serious danger to others involved, or with knowledge of facts which would disclose this danger to any reasonable man” along with a recognition that the “conduct involves a risk substantially greater…than that which [would] make [the] conduct negligent.” The designation of reckless/wanton conduct sometimes has an effect for calculation of damages or statutes of limitations. 
3. Single intent vs. dual intent for common-law battery (jurisdictional split):

a. Single intent: Intent is satisfied upon intent to make contact (regardless of whether the intent is also to create harmful/offensive contact)
i. Ex: Wagner v. State: Defendant was mentally disabled person and attacked plaintiff in store. Utah is a single intent state – only need to prove intent to touch. Therefore this was a battery because only had to prove intent to make contact. 

ii. Ex. An unwanted kiss (Defendant would get off if needed to prove dual intent)

b. Dual intent: Intent is satisfied if there is both intent to make contact AND intent to cause harm or offense via that contact. 

i. Usually harder to prove.

ii. Ex. White v. Muniz: Defendant, a patient with Alzheimer’s, struck a hospital worker. The trial court instructed the jury that, although Alzheimer’s/Dementia does not necessarily preclude finding the defendant had intent, she still needs to be found to have actually intended both to make contact, and to offend/harm by that contact. This led to the jury to find in favor of the defendant. After a reversal by the Court of Appeal, the Supreme Court of Colorado held that Colorado was a dual intent state, and therefore the original jury instruction was adequate, reinstated the original jury verdict. 

iii. Does not affect elements 2 and 3 of the prima facie case (contact/actual harm).
4. Transferred intent

a. Two different, but related doctrines:

i. D intends to commit a tort on A, but commits that tort on B instead. D’s intent with respect to A “transfers” to B, allowing B to sue D for the intentional tort.
ii. D intends to commit a tort on A, but commits a different tort on A instead. D’s intent to commit tort #1 “transfers” to the tort actually committed.
1. Charged for tort actually committed

iii. Both 1 & 2 above may combine in a single case. For example, D intends to commit a battery on A, but winds up committing an assault on B instead. B can
sue D for assault using the “transferred intent” rules above.

5. Element 2: Contact

a. The elements of battery clearly state that some kind of physical touching/contact must occur, but this does not necessarily mean there must be body-to-body contact (as in a punch to the nose). The question is rather whether physical contact occurred between the plaintiff/defendant as a result of the defendant’s intent to make contact. Some courts have characterized the requisite touching as an offensive invasion of one’s person, such that the snatching of a plate away from a diner in a restaurant could constitute a battery 

b. What counts as contact? Physical contact has been interpreted fairly broadly by courts. Blowing tobacco in someone’s face might be a battery (the tobacco smoke is particulate matter). For an even broader interpretation, consider Eichenwald v. Rivello, where the defendant sent an animated GIF to plaintiff that caused him to have a seizure, and where the defendant knew that plaintiff was epileptic. The court interpreted the physical contact of the battery as occurring when the light emitted by the animated GIF stimulated the plaintiff’s retina, causing the seizure. 

6. Element 3: Harmful Offense
a. Courts typically hold, and the Restatement suggests, that the contact must offend a reasonable sense of personal dignity. 

b. Consider Cohen v. Smith, for an elaboration: there was a battery where a male nurse saw and touched the naked body of an Orthodox Jewish patient while on notice that her religious beliefs prohibited her from being seen unclothed by a male. A “reasonable sense of personal dignity” may encompass an individual’s personal religious beliefs, when the alleged actor who created the contact was on notice or aware of the nature of those beliefs. 

i. The Restatement also provides that contact is offensive when it is highly offensive to another’s unusually sensitive sense of personal dignity, and the actor knows that the contact is highly offensive to that person.

ii. According to the Restatement, liability for battery that offends a highly sensitive person under the circumstances described above should not be imposed if the court believes that imposing the liability would violate public policy or that requiring the actor to avoid the contact would be unduly burdensome. 
7. Damages? As with other “trespassory torts,” damages for battery requires no proof of physical harm. Damages are presumed to flow from the commission of the tort itself. Emotional distress, punitive, and economic damages (such as medical bills) are all calculable and compensable. 
8. How to set up a battery paragraph on an exam:
a. Ask the question for issue and make it specific what the battery is argued to be

b. Define all 3 elements of battery

c. Define intent specifically (do this for all intentional torts that involve intent)

d. Mention jurisdictions either use single or dual and define it
ii. Assault (50-54)

1. Prima facie elements:

a. D acts with the intent to place P in reasonable apprehension (awareness) of an “imminent” bodily contact that would be battery, if completed.

b. P is actually and reasonably placed in such apprehension (that invades P’s mental peace).

i. i.e. they are aware of the threat of harmful or offensive contact.

2. Cullison v. Medley 

a. Facts: Met a 16-year-old girl and invited her to his home for a soda. Later, the girl and her family come to the Plaintiff’s home and verbally threatened him with bodily harm if he did not leave the girl alone. Her father was armed with a revolver – didn’t withdraw but kept his hand on the holster. Cullison experienced mental trauma and distress as a result of the incident and sued for assault 

b. Ruling: The court held that Assault is found where one intends to cause a reasonable apprehension of imminent harmful or offensive contact in another.

i. It is a “touching of the mind”, instead of the body, and as such, the damages which are recoverable are for mental and emotional damages

ii. A jury could reasonably find assault here since physical harm is not needed 

3. Words alone 
a. Traditional, old common law has said that words alone can’t be enough to constitute an assault, but most courts today would not say this a strictly true maxim. Consider someone telling you, “I’ve got a gun in my pocket pointed at you.” Technically just words, but words that would reasonably (and likely, actually) place P in an apprehension of a bodily contact that would be a battery, if completed. 

b. Words negating intent: if a defendant makes a threat, but then counters the threat with words that would reasonably convince someone that the threat will not be acted upon immediately, or at all, this might eliminate liability for assault. 

4. Subjective or objective standard for the apprehension?

a. Courts will often require the apprehension to be “one which would normally be aroused in the mind of a reasonable person.”

b. The Restatement recommends a subjective standard generally, except when the apprehension is a result primarily of the assaulter’s words. 

c. Note that any subjective standard may be evaluated, to some extent, objectively, since it will be up to the jury to decide the credibility of the plaintiff’s claims. 

5. Imminence

a. Does not have a definite legal meaning. Sometimes gets litigated. This is ultimately a jury decision. If someone threatens to beat you up next week, for example, that’s probably not an assault. Imminent is not synonymous to immediate, however. It usually means “without much delay.” 
b. Ex: Dickens v. Puryear: threatened plaintiff with castration brandishing a knife—this was obviously an assault; but the threat that he had to go home, pack up his belongings, and leave the state or else be killed was a future threat to the extent not to be an assault. Since the threat was not imminent, it could not be an assault.
6. Damages?

a. Presumed to exist if the tort is established. This reflects the history of intentional torts. Intentional torts were brought under a writ of trespass in the Middle Ages, which did not require any proof of harm to the plaintiff. Once the intentional tort was proved, you could recover. In the modern era, this means you don’t need to prove medical expenses/lost wages. However, amount of $ will depend on the degree of invasion. In an assault, you’d typically receiver much more money if someone held a gun to your head for 10 minutes vs. someone temporarily raising their hand to hit you. The dollar amount should reflect the degree to which the plaintiff’s mental peace has been invaded.  

7. Can have assault and battery in same incident 

a. You see it coming – assault 

b. Contact – battery 

i. Ex. Pen gets thrown at you. You see it coming (assault - apprehension of imminent contact) and then the pen makes contact (battery). 
iii. False Imprisonment (pg. 54-56)
1. Elements of the prima facie case:

a. D acts with the intent to confine P

b. P is confined (confinement may be defined to include “without consent”)

c. P is either aware of the confinement or is physical harmed by the confinement

2. Compensation is made for invasion of mental peace caused by the confinement and/or the physical harm it causes.

3. Time: Any appreciable length of time, however short. 

4. Definition of confinement:

a. Do not need to find “actual, physical restraint,” although that would certainly suffice. Confinement can be imposed by physical barriers or physical force, but “much less will do” -- mere threats, implicit or explicit, of physical force can suffice. Confinement can also be based on a false assertion of legal authority to confine. McCann v. Wal-Mart Stores, Inc.

i. In McCann, directions to the McCann’s to remain, a reference to the police, and continued presence of Wal-Mart staff, were enough to constitute confinement, even if in reality the plaintiffs could have walked out of the room they were being “held” in at any time. 

b. Can’t be confined in a country, boundaries are too wide: i.e., if you’ve been told to remain in a country, even an island nation like Taiwan, a suit for false imprisonment would not be successful.  

5. False arrest
a. Similar tort that results if an officer of the law improperly arrests a person. 
b. The elements are the same as false imprisonment
iv. Torts to property (pg. 56-65)
1. Trespass to land
a. Elements:

i. P has ownership of a possessory interest in land.

ii. D intentionally invades, intrudes, or enters onto P’s land (sometimes states add “without P’s consent”)

iii. D’s entry interferes with P’s interest in exclusive possession of the land.

b. Intent?

i. D merely needs to intend to invade, intrude, or enter the land. As with other intentional torts, intentionality can be established if the P is “substantially certain” that his entrance/invasion/intrusion on the land will occur.

ii. He does not need to know the land is someone else’s or have the intent to trespass. Thus, if intent to enter is found, it is no defense that the defendant reasonably believed the relevant land was his own or that he rightfully entered.

c. Damages

i. This is another trespassory tort where nominal damages can intrinsically be found, even in the absence of physical harm to the land. Significant compensatory damages in cases such as these are typically awarded when the land is actually damaged, requiring repair, or when its value is diminished as a result of the trespass, and thus damages must be fairly and appropriately calculated to make up for the loss. With proof, plaintiffs can also recover damages for emotional distress caused by a trespass to land. 
d. Briggs v. Southwest Energy Production Company

i. Claimed Defendant obtained oil from beneath the surface of their land and sued for trespass

ii. Was this an invasion or intrusion onto the plaintiff’s land?

1. Court ruled no, because of rule of capture

iii. As long as defendant does not go on surface of plaintiff’s land to drill or drill at angle (drilling on own land but going underneath on your land) then it is not trespass

iv. Defendant goes straight down and fracking which gets oil from underneath plaintiffs land, but that is not trespassing

2. Conversion of chattels, aka trover

a. Elements

i. P owns chattel (personal property)

ii. D intentionally exercises “substantial dominion” over the chattel (some states add “without P’s consent”)

iii. D’s act interferes with P’s interest in exclusive possession of the chattel. 

b. Mistake as to the true ownership of the chattel (i.e. a belief that defendant actually owns the chattel) is not a defense to this tort, although in such a case the remedy might be that the defendant is forced to buy the item or merely return it. 

c. Substantial dominion is a matter of a degree that is usually determined by how seriously D interferes with the chattel. Factors that may be considered to determine whether “substantial dominion” was exercised include:

i. The extent and duration of control;

ii. The defendant’s intent to assert a right to the property;

iii. The defendant’s good faith (of lack thereof);

iv. The harm done; and

v. Expense or inconvenience caused. 

d. Convertible property. The common law rule was that conversion of chattels would only be actionable if the converted property consisted of (a) tangible personal possession(s). Paper money, promissory notes, or land could not be converted. Modern courts are less strict and expand the notion of what a chattel can be, for purposes of determining liability for conversion, although this issue can still be controversial. For example, courts may disagree as to whether electronic data is convertible. 

e. Bona fide purchasers for value may still be liable for conversion if they are sold converted (stolen) goods, even without notice of the item’s converted status. However, according to the Uniform Commercial Code, if the original conversion was the result of a sale procured by fraud (such as a bounced check), rather than theft, the converter assumes “voidable title” which can ripen into good title in a bona-fide purchaser (without notice) for value. In this scenario, the BFP could prevail over the original owner, although the middleman may still be liable for conversion. UCC 2-403. 

i. Entrustees: merchants who deal in particular goods have the power to transfer the rights to goods of that kind entrusted to them to a “buyer in the ordinary course of business.” If the buyer in this scenario is a good faith purchaser for value, without notice that the seller was not actually given permission to sell the item, they would prevail over the original owner in an action for conversion, but of course the merchant-entrustee could still be liable to the original entrustor. 

f. Remedy/damages. Typical remedy for conversion is monetary damages, measured by the value of the chattel at the time of conversion. In certain situations, courts have allowed plaintiffs to recover the highest fair market value of the chattel within a reasonable time frame of the loss.  Alternatively, plaintiffs can seek “replevin” or “claim and delivery” for return of the item.   
3. Trespass to chattels:

a. Elements

i. P owns chattel

ii. D intentionally interferes with P’s use and enjoyment of the chattel (some states add “without P’s consent”)
iii. Resulting in harm to P’s interest in the physical condition, quality, or value of the chattel, or depriving P of the use of the chattel for a substantial time
b. Compared to conversion. Trespass to chattels is similar to conversion but usually falls short of it: the defendant need not exercise “substantial dominion” over the chattel. Liability is stems from actual damage: either damage to the chattel or damages incurred from defendant’s interference with it. 

c. Modern expansions of the tort. Typically, trespass to chattels involves “tangible chattels” with the resultant harm characterized as “dispossession,” “impairment of…condition, quality, or value,” or “loss of use.” By contrast to this normal requirement of the chattel’s “tangibility,” several contemporary cases have held that clogging a computer system with unwanted email or other cyber interference can count as a trespass to chattels. Note however that not all instances of sending “spam emails” counts as a true trespass to chattels; probably depends on the severity of the interference/harm caused. 
d. School of Visual Arts v. Kuprewicz

i. Employee sent a bunch of porn and unsolicited job apps to the plaintiff resulting in depleted hard disk space, drained processing power, and other adverse affects on plaintiff’s computer system. The school and HR brought suit for trespass to chattels. 
ii. Issue: Does soliciting voluminous emails sent to someone’s work computer amount to trespass to chattels if it damages or prevents use of the computer system?
iii. Ruling: Yes, this was trespass to chattels 
b. Defenses to intentional torts – privileges
i. Introduction

1. Defendants have the burden of proof with regard to affirmative defenses. If an affirmative defense is proven, they can escape liability. 

2. Defenses are not claims brought by the defendant. 

3. If no prima facie intentional tort is claimed, there is no reason to assert a defense.

a. Therefore, you always begin with the plaintiffs’ allegations and determine if there is a prima facie case first. If there is, that’s when defenses properly arise.

4. Each defense has elements, and defendants have to prove each of their elements with a preponderance of evidence (the normal, non-criminal standard of proof, which is the same standard the plaintiff must meet).

5. Most defenses and privileges involve determinations of reasonableness, and therefore are matters of degree, e.g., just how reasonable was the defendant’s belief that force was necessary, how much force was reasonably needed to respond to the other’s behavior, was the force used actually reasonable (as measured by duration, harm-caused, etc.?)

ii. Self-defense (pg. 65-70)
1. Common law elements:

a. D must reasonably believe that force is needed to defend self.

b. D must use an objectively reasonable type and amount of force

i. The doctrine of rough equivalence applies here: force used in defense should be roughly equivalent to the force one is being attacked with.

2. Initial aggressor rule: in some states, D cannot be the “initial aggressor.”

3. When self-defense cannot be used:

a. In response to mere provocation. Mere provocation—insults and arguments, for instance—does not justify a response of physical force. The person raising the defense must reasonably believe force is necessary to defend herself. 

b. If the force is excessive (more force than reasonably necessary to defend, violation of doctrine of rough equivalence)

c. To justify retaliation, or continuation of a fight after it has ended.

4. Deadly force may only be used when it is reasonably necessary to prevent death or serious bodily harm. 

5. Duty to retreat: A defendant who is attacked is usually not required to retreat or otherwise avoid the need for self-defense. Some states do require reasonable retreat before deadly force is used against the threat of deadly force if the defendant is not at home.

6. Stand Your Ground Laws. Some states have adopted so-called “Stand Your Ground” statutes that remove the duty to retreat before using force in self-defense.
7. Grimes v. Saban
a. potential first battery: Saban pushing Grimes away

b. Battery: Grimes grabs Saban by the throat 

c. Trial court granted summary judgment for Saban using privilege for self-defense 

d. Court finds material facts in dispute. Jury needs to resolve these facts (disputed facts in deposition testimony) 

e. Court saying Grimes’ version creates an issue for a jury (reasonable people can differ) 

f. Alabama: stand your ground statute (unabashedly pro-defendant): privileges no duty to retreat, the right to stand his/her ground 

8. Mistake: what if you break someone’s arm mistakenly think getting attacked by a friend? 

a. Prima facie case for battery: Yes 

b. Intent: Yes 

c. Self-defense: ?

i. Jury question 

1. Need to analyze what cuts in favor and cuts against the defendant on the defense 

2. Analyze each act (how much force used, was it necessary, was it privileged)
iii. Defense of others (pg. 71)
1. Common law elements:

a. D must reasonably believe that force is needed to defend another.

i. In a minority of states, the other must actually have needed defending; thus, a reasonable mistake will not be privileged.

b. D must use an objectively reasonable type and amount of force

i. Follows the doctrine of rough equivalence. 

2. Same as with self-defense, some states require that the individual claiming a “Defense of Others” defense not be the initial aggressor.
a. For ex: if you interfere in a man beating up an old lady but it was just an acting class so it was fake, then you can be liable for battery (this only applies to very few states)

b. Might deter people from intervening in helping others

c. Some states do this because they think it can prevent more escalation of violence which is whole point of self defense

iv. Defense and repossession of property (pg. 71-74)
1. Elements:

a. D must reasonably believe that force is needed to defend or repossess property

b. D must use an objectively reasonable type and amount of force

i. Doctrine of rough equivalence applies here, naturally

2. Force that might be reasonable in a self-defense context might not be reasonable in a defense of property context. In general, less force is justified to defend property than to defend human beings (oneself or others). 

a. Ex. Katko v. Briney: use of a spring-gun defending property from trespassers, which risked serious bodily harm or death when triggered, created liability for serious injuries caused to trespassers; was not defensible. Cannot use deadly force to protect a house (doctrine of rough equivalence)
3. Brown v. Martinez 

a. Plaintiff = boy stealing watermelons

b. Defendant = farmer who shot him 

c. Intentional Tort = battery. Dual Transferred Intent 

d. Intended to commit an assault at two other boys, but committed battery on the plaintiff 

e. Court says there is no reason to shoot someone running away with watermelon (minor offense) 

i. Can’t shoot your gun to protect your property from trespassers 

4. Recapture of chattels: if a person has left with your property, must call the police: one is not privileged to go get it back. However, someone in “fresh/hot pursuit” may be privileged to use a reasonable amount of force to get the property back. 

v. Arrest and detention (74-79)
1. Shopkeeper’s privilege to detain (defense to false imprisonment)

a. D must reasonably believe that P has taken goods without paying (shoplifted).
i. In a minority of states, P must have actually done so (no mistake)

b. The duration and manner of detention must have been objectively reasonable (in order to conduct a reasonable investigation)

2. Ex. Gortarez v. Smitty’s Super Valu, Inc.
a. Two cousins, aged 16 and 18, were in defendant’s store. Gortarez, the 16-year-old, picked up a .59 cent air freshener as Hernandez, the 18-year-old, was paying for another item. Gortarez asked the store clerk if he could pay at the front for the item. The clerk, under the suspicion (a “hunch”) that G. would steal the item, began following G. and H. The clerk never saw G. actually do anything with the air freshener. When the cousins left the store, the clerk told the owner that they’d been ripped off. G, however, had not actually taken anything. Four employees leave the store and a physical altercation with the cousins ensues in the parking lot. The staff confront and search G+H without explaining what’s going on. One clerk puts G in a chokehold. G explains that they haven’t stolen anything, and they are released; staff confirm that the air freshener has not been stolen. 
b. The store tried to apply the shopkeeper’s privilege defense but failed, because given the circumstances the manner of detention was not objectively reasonable. 

3. Common law v. statutes 
a. Many states have codified the common law shopkeeper’s privilege to detain defense in statutes. 

4. Mistake 
a. Under common law and most statutes, shopkeepers are privileged to act even if they are (reasonably) mistaken about shoplifting or theft taking place. Though a few states require the shopkeeper to be correct. 

5. Recapture of chattel by a shopkeeper. Same “hot/fresh pursuit” + “reasonable force” rule applies.

6. Force to detain trespassers 
a. Property owners are only privileged to use a reasonable amount of force to detain a trespasser. 

vi. Discipline (pg. 79-81)
1. Elements:

a. D must reasonably believe that force is needed to discipline

b. D must use objectively reasonable type and amount of force*

i. Doctrine of rough equivalence here as well.

2. Applies to people who have the right to discipline others, e.g. parents, teachers, jailors.

3. However, this common law defense is very rarely applied in cases now because all relevant areas (parental use of force, jailors use of force against prisoners, teachers use of force against students) are covered by statutes.

4. Most parental use of force cases turn on the type and amount of force.

a. In theory, a parent would be privileged, e.g., to grab their 10-year-old by the arm, drag them to their room, slam the door and hold it shut (battery/false imprisonment). 

vii. The Special Case of Consent: (pg. 81-93)
1. Consent: Sometimes a defense, sometimes something that negates a prima facie case.
a. A plaintiff’s consent to a tort may constitute a defense to that tort. 
b. Consent is based on the reasonable perception of the defendant that the plaintiff consented
2. Both “actual” and “apparent” consent focus on the defendant’s
reasonable belief that P has consented to D’s act.
3. “Presumed” consent (Note 8, p. 85) is a kind of “social privilege” to engage in minor, unobjected-to, customary touchings.
4. Any of the three types of consent will bar an intentional tort claim.
5. Wulf v. Kunnath 

a. Had never objected before, reasonable minds could conclude Wulf consented to Kunnath's contact, and thus, no battery occurred. 
i. Silence as consent
b. Where the plaintiff consented to the tort, they also consent to the consequences of that tort. 
c. Reasonable jury said Wulf consented to contact because they had familial type of relationship and whenever he used to do it, she never told him to stop

6. Revocation of consent 
a. If consent is initially given but later revoked, a defendant is still liable for tortious conducted committed after the revocation.  

7. Reasonable perception 
a. The defense is primarily based on the defendant’s reasonable perception of consent. 

8. Apparent or actual consent. Consent may be apparent (implied) or express (actual).

a. Thus, consent may be found even in the absence of actual consent. Implied/apparent consent may be found due to the factual appearance of consent, due to words or behavior

9. Presumed consent: The Restatement (Third) adds this category, which exists if:

a. under prevailing social norms, the actor is justified in engaging in the conduct in the absence of the other person’s actual or apparent consent, and

b. the actor has no reason to believe that the person would not have actually consented to the conduct if the actor requested the person’s consent.

10. Scope of consent 
a. consent may be limited to the degree plaintiff wishes, and that scope defines the defendant’s privilege. Consent may be given conditionally, or subject to certain terms. 
b. Ex: you can consent to be hugged but not groped 

i. In this case the groping will be battery even though initial contact of hugging was consent
11. Consent procured by fraud and misrepresentation: purported consent is not valid if procured fraudulently.


a. Relatedly, if plaintiff’s consent was given (or apparently given) on the basis of a mistake about a material fact concerning the relevant circumstances, and the defendant was or should have been aware of this mistake, any consent thus given is legally invalid. 

b. Consent procured via duress or coercion that is intended to and does prevent the plaintiff from exercising free choice is likewise invalid. 

12. Power imbalances 
a. When there is a power imbalance between the parties, courts view consent with skepticism. 
b. Ex. Robins v. Harris: Prison guard could not argue he had consent to have sexual contact with inmate. He was at higher power and took advantage of his authority.
13. Medical malpractice re: battery/consent: if doctor exceeds the consent given by the patient, they may be liable for battery.

a. Ex. Kaplan v. Mamelak (defendant’s demurrer improper where plaintiff alleged operation on specific disks in plaintiff’s back and where plaintiff only consented to operations on different disks).
i. A battery occurs if the physician performs a substantially different treatment from that covered by the patient's expressed consent. 

1. May not be true for an emergency where giving consent is not possible.
b. Widespread use of explicit consent forms for designation of substituted consent or express consent by the individual receiving treatment has reduced the number of cases brought under this lack-of-consent theory in recent times. Med. Malpractice suits are more commonly brought under negligence theories.

c. Emergencies – the ordinary rule that a doctor may not treat a patient without their consent, and that such treatment may be deemed a battery, could be found not to apply in an emergency scenario where obtaining consent would be impossible. 

14. Incapacity to consent: Adults may be found incapable of consenting if they are unable to understand the nature or character of the act allegedly consented to or are unable to manage their own affairs generally.
a. An adult family member or guardian may be empowered to give consent for medical treatment on behalf of a minor or an incapacitated adult.  
b. Minors: no overarching rule exists proscribing whether or not minors are capable of consent; courts will usually look at individual facts regarding the given minor to determine if they could be reasonably thought to consent. This will often turn on the type of conduct consented to, e.g. sexual contact vs. routine medical care.
15. Consent regarding single vs. dual intent

a. Apparent consent to make contact could be a defense for a defendant in a dual intent jurisdiction because they thought they had consent to make contact so it would not offend or harm
viii. Necessity (pg. 93-94)
1. “Public” necessity: Complete privilege; rarely comes up in cases.
a. Ex. Surocco v. Geary The court recognized that a San Francisco city official was absolutely privileged to blow up and destroy the plaintiff’s house and property in order to stop the progress of a massive fire.
2. “Private” necessity: A partial privilege; protects against liability for a “technical trespass” where no actual physical harm to property or persons has occurred. Where actual harm is done, defendant must pay for it.
a. Applied when a defendant is threatened or reasonably appears to be threatened with serious harm and the defendants responds reasonably in light of that threat by committing what is often called a technical trespass to plaintiff’s property.

b. Ex: defendant is privileged to put a boat ashore on the plaintiff’s property in a sudden storm to avoid a serious threat to the plaintiff’s life or property

c. Incomplete privilege ends where damage begins (where defendants actions cause physical harm to plaintiffs’ property, the plaintiff is liable for such harm

i. Ex: Skier lost in snowstorm can enter cabin for shelter with no liability but if he burns your furniture to stay warm, he must pay for the damages

III. LIABILITY FOR NEGLIGENTLY CAUSED HARMS

a. Theory to negligence, and introduction to elements (Ch. 5)

i. From the Restatement (slightly rephrased): A person acts negligently if the person does not exercise reasonable care under all the circumstances. Primary factors to consider in determining whether a person’s actions without reasonable care are the foreseeability that the person’s conduct will result in harm, the foreseeable severity of any harm that may ensue, and the burden of precautions needed to eliminate or reduce the risk of harm. 

b. The prima facie case of negligence

i. Duty (pg. 99-115)
1. The first element of the prima facie case of negligence is the existence of a legal duty, owed by the defendant to the plaintiff. This is a question of law.
2. Two questions must be asked under this element:

a. Does any duty exist? 
i. (The answer to this is almost always yes; where a person acts and creates a risk of harm, a duty exists. 
b. What is the standard of care implied by the duty?

i. The general or default standard of care is that which a reasonable and prudent person
 would exercise under the same, or similar, circumstances.
ii. What “circumstances” are taken into account, and how? (a) Is it taken into account at all, or excluded from evidence? (b) Is the actual standard of care changed (or augmented)? (b) Is the jury given a separate instruction about it?
iii. “External” Circumstances

1. Dangerous instrumentality? 

a. Taken into account however most jurisdictions won’t highlight in jury instructions   

2. Emergency?

a. Taken into account however most jurisdictions won’t highlight in jury instructions   

iv. “Internal” Circumstances 

1. Physical disability? ( taken into account 

2. Mental/intellectual disability? ( not taken into account 

3. Superior training/knowledge taken into account; special training needs to have a nexus with the incident 
v. Actor using “dangerous instrumentality” 
1. The orthodox approach maintains the ordinary RPP/SSC standard even when a “dangerous instrumentality,”
2. Relevant and taken into account, however, most jurisdictions won’t highlight in jury instructions 
3. Ex: Stewart v. Motts: Plaintiff, Jonathon Stewart, stopped at Defendant, Martin Mott’s auto repair shop and offered assistance to the defendant in repairing an automobile fuel tank. In an effort to start and move the car with the gasoline tank unattached, the plaintiff suggested and then proceeded to pour gasoline into the carburetor. The defendant was to turn the ignition key at a given moment. The result was that the car backfired and caused an explosion that resulted in plaintiff suffering severe burns to his upper body. Holding: no different standard of care, but a reasonable person would be more careful. If the foreseeable danger is high, the reasonable person will ordinarily exercise a greater degree of care than if the foreseeable danger is low.
4. These almost always lead to the defendant being liable.

vi. Actor faced with a “sudden emergency”

1. Separate sudden emergency jury instructions are sometimes given, and usually read along the lines of: “a person confronted with a sudden emergency which he does not create, who acts according to his best judgment or, because of insufficient time to form a judgment fails to act in the most judicious manner, is not guilty of negligence if he exercises the care of a reasonable and prudent person in like circumstances.” Some courts have abolished the use of these separate instructions to juries.

2. The Restatement takes no position on the use of these instructions but does say that the fact of an emergency should be taken into consideration when determining what standard of care a reasonable and prudent person would use under the same or similar circumstances. 

3. A sudden emergency will not change the standard of care
4. There may be a question as to what constitutes an emergency, some courts apply reasoning based on the Unforeseeability of the event; others focus on the amount of time available to respond to the occurrence. 
5. Ex: Posas v. Horton: Posas was driving her car when a woman pushing a stroller began to cross the street in the middle of traffic, directly in front of her car. 

6. Posas stopped suddenly to avoid hitting the jaywalking pedestrian. 

7. Horton was driving immediately behind Posas and hit the rear of her car. 

8. Horton was three to four feet behind Posas’ vehicle right before the accident occurred, and she did not see the pedestrian cross in front of Posas.

9. Ruling: was not a “sudden emergency” because Horton was following too close behind 

10. Other examples of emergencies: dust cloud, a moving object a sudden blocking of the road, the sudden swerving of another vehicle, blinding lights, fog

11. Courts have ruled sun glare is not an emergency- you should be able to predict it while driving

12. Standard of care doesn’t change – factual emergency, handling dangerous instrumentalities goes into “same or similar circumstances” 

13. Some jurisdictions don’t use emergency instructions because they think it favors the defendant. Should just look at the facts and see if it’s reasonable.

vii. Physical characteristics of the actor

1. Standard of care is the reasonable and prudent person with the same physical disabilities (takes into account own physical disabilities) 

2. Only relevant where defendant has a physical disability relevant to what happened 

3. Not held liable for negligence merely because disability 
4. Ex: Shepherd v. Gardner Wholesale, Inc.: Plaintiff who had cataracts tripped over raised concrete slab in front of defendants business. Court ruled that a person with impaired vision is not required to see what a person with normal vision can see. Need to determine if a person with eyesight that bad walk in a manner like the plaintiff did? 

5. Sudden incapacitation
a. Ex: Stroke, heart attack, etc

b. Rule: if it was unforeseeable, then the person had no responsibility, but in the event was foreseeable, they may have fell below the standard of care. 

c. Have you been told by a doctor to be careful or not to do something? (epilepsy and driving)
viii. Mental infirmity of the actor

1. Mental impairments are not taken into account when determining the standard of care 
2. A person can be liable for intentional tort even with mental disability/infirmity 

3. Did this person form the requisite level/form of intent? 

4. What’s on person’s mind is not relevant for negligence because we are looking at conduct, not mental state

5. May be able to make an argument that mental disorders are also physical (schizophrenia)

6. Ex: Creasy v. Rusk: Mental infirmity is not taken into account. Real reason: want to treat people with mental disabilities just like everyone else – live in the world, engage in the world like everyone else. This case: mental patient doesn’t owe duty of care to caregiver (assumption of risk). Uncommon holding

ix. Superior training or knowledge

1. Superior training and intelligence can be relevant but is not in all scenarios (think of the “absent-minded” professor).

2. Special training may imply a duty on the defendant to exercise a degree of care reasonably appropriate to that training. This may also be applicable in the arena of comparative fault.
3. They are put to this standard because a reasonable person with superior knowledge or training would use it 
x. There is a different standard for children: it is that of a reasonable and prudent child of the same age, intelligence, and experience.

1. This standard, however, does not apply if the child was engaging in “inherently dangerous” or “adult” activities at the time of the tort. If so, the child is held to the general or default standard.
a. Cases where courts apply adult standard of care for children usually involves them driving a vehicle (motor vehicle exception)

b. Ex: Stevens v. Veenstra: Child hit a guy while driving a vehicle during driving lesson and accidentally pressed the gas instead of breaks. Defendant did not intend to do this and it was not substantial to occur

c. Ruling: This is a motor vehicle exception, so age does not take into account if you are in the adult standard

d. This rule makes it hard to win a negligence case for a child

2. More common for a child to be in an intentional tort rule case because there usually is no age rule there

a. Opposite case for adults. Easier to sue adults for negligence than intentional torts
3. Most states hold that children of very young years, three and under, are simply incapable of negligence. A minority of states follow the “rule of sevens,” i.e., no negligence for children under seven years of age. 
3. Negligence per se (pg. 115-131)

a. Negligence per se looks at statutes that are silent on tort liability 

b. Statutes are starting points in negligence per se analysis

i. If you do not see a statute, then negligence per se is not relevant
ii. If you see a statute: do negligence per se first (substitutes first two elements) and then the rest of the prima facie case. If it’s not relevant, then do regular negligence analysis.
c. Ex: Dog bite statute- if a person owns or keeps a dog and if the dog bites someone, the owner is liable in the damage the dog does

i. This is a tort statute. Do not need any rules. 
ii. Negligence per se does not apply to this

d. If the actor’s allegedly negligent conduct violated a non-tort statute or ordinance (“statute”), and that statute states (or perhaps implies) a standard of care, then the statute will supplant the common law RPP/SSC standard of care IF but only if that statute was intended by the legislature:

i. (1) to protect a class of persons the injured person is in, AND

1. Statute has to protect a specific identity in order for negligence per se to apply. If the statute applied to all persons then negligence per se does not apply

ii. (2) to protect against a type of harm the injured person suffered.

e. To prevail on a negligence per se theory, the plaintiff must also prove that the defendant violated the statute, and that the conduct of the defendant (i.e., the conduct that also violated the statute) was also a factual and proximate cause of the plaintiff’s harm.

f. Defendant may be able to provide an excuse for the conduct; where that is true, plaintiff may still be able to argue a “regular” negligence case, although often the “excuse” will mean defendant was not negligent at all.

g. Martin v. Herzog

i. If person invalidates statute then it is a breach of duty

ii. Majority rule: if you have a statute then it is negligence per se, then the statutory standard overtakes and you need to evaluate if the tort violated the statutory standard 

iii. When a statute applies, it supplants the RPP/SSC standard 

iv. Unexcused violation of a statute is negligence per se

v. Statutory language sets up standard 

vi. Majority rule: if you have a statute then it is negligence per se, then the statutory standard overtakes and you need to evaluate if the tort violated the statutory standard 

h. O’Guin v. Bingham County 

i. Criminal statute: unlawful to not block landfill 

ii. Sets up standard of care, needed to have attendant on duty or fence/block off landfill 

iii. Protection of human health, includes injury/death to people on the grounds 

iv. Can look at the intent of the legislature 

v. Analysis

1. The statute must define the required standard of conduct

2. The statute must have been intended to prevent the type of harm the defendant’s act or omission caused

3. The plaintiff must have been the class of person the statute or regulation was designed to protect

4. The violation must have been a proximate cause of injury

a. Not a requirement in all states because it’s redundant to the prima facie case of negligence 

i. Proof of violation
i. Negligence per se requires the plaintiff to prove that the statute was in fact violated. This could be litigated.

j. Excused violations: A violation of a relevant statute may be excused, according to the Restatement Third, if: (pg. 131)

i. the violation is reasonable in light of the actor’s childhood, physical disability, or physical incapacitation; 

ii. the actor exercises reasonable care in attempting to comply with the statute; 

iii. the actor neither knows nor should know of the factual circumstances that render the statute applicable; 

iv. the actor’s violation of the statute is due to the confusing way in which the requirements of the statute are presented to the public; or 

v. the actor’s compliance with the statute would involve a greater risk of physical harm to the actor or to others than noncompliance.

k. Non-excuses
i. Disagreement with the law, ignorance of the law, and the fact the law is routinely violated are not recognized excuses.

l. Child’s standard of care 
i. This is incorporated into one of the Restatement’s excuses (“violation is reasonable in light of the actor’s childhood…”) but some courts have directly held that a minor’s violation of a statute cannot amount to negligence per se, but in some cases may be used as evidence of the child’s negligence.

m. Common law negligence if negligence per se does not apply. 
i. The standard duty/breach analysis can always be used, subject to the various common law doctrines that underlie it, should negligence per se be ultimately inapplicable. 

n. Getchell v. Lodge 

i. Defendant can come up with an excuse if the statute fulfills test (type of harm, class of persons) 

ii. Here, emergency exception applied, avoiding moose in her lane and skids across center line 

iii. Conduct not negligent because of emergency (second restatement excuse)
ii. Breach of Duty (Ch. 6 133-189)
1. Conduct that falls below the standard of care, because it is unreasonably risky

2. Key question: Would our “reasonable and prudent person” (or child, if child standard applies), under the “same or similar circumstances” that existed at the time of the alleged incident, have engaged in safer, alternative conduct?

3. Steps in the analysis:

a. Identify the specific negligent conduct that caused the harm

b. Identify what an RPP would have done differently, that would have been less risky and would have avoided the harm

4. (Note that if negligence per se applies (and thus a statute or ordinance sets the standard of care), the sole question on breach is whether the actor’s conduct violated the statute, unless the defendant asserts an “excuse.”)
Brown v. Stiel

· Stiel chose a design in which the major structural components were steel. It rejected a design based on poured concrete in favor of steel beams because the steel beam construction was, in the particular situation, much cheaper and quicker. However, as Stiel knew, the kind of steel beam construction proposed generally caused or was associated with accidents which caused death or serious injury. In fact, it was known that for a building the size of Stiel’s, three workers or others would be killed or paralyzed or otherwise seriously injured.
· Not an intentional tort

· Did they know it was substantially certain to occur?

· Knowing there is a risk is not the same as knowing that something will substantially occur

· Injury as a cost of business- sometimes a business rather pay damages for injuries because the cost outweighs the cost of safety

· Workers’ compensation statutes proceed upon the theory that work-connected injuries may generally be regarded as a part of the employer’s cost of doing business. Since such losses are more or less inevitable in a statistical sense, the employer simply budgets for them—charging sufficiently for its work to cover the costs.

5. Once it is established that the defendant owed the plaintiff a duty as a matter of law, and that duty is identified and defined, the jury must resolve a question of fact: namely, did the defendant breach that duty by failing to exercise the requisite amount of care. If a breach has occurred, the defendant is said to have been negligent. 

6. Foreseeability of harm is a question of breach: 
a. An actor can only be negligent if his conduct created a foreseeable risk of harm and the actor recognized, or a reasonable person would have recognized, that risk. 

b. Unforeseeability of harm leads to a finding of no negligence. If a reasonable person in the same or similar circumstances as the defendant would not foresee danger or harm as resulting from their actions, there is no negligence. 

c. As related to the breach element, foreseeability of harm is ultimately a jury question. Restatement (Third). Some courts, however, will hold that foreseeability should be determined as part of the duty analysis (as a matter of law). 

Pipher v. Parsell
Pipher, Parsell and Beisel (another defendant) were traveling south on a Delaware road in Parsell’s pickup truck. All three were sitting in the front seat. Parsell was driving, Pipher was sitting in the middle, and Beisel was in the passenger seat next to the door. They were all 16-years-old at the time. As they were traveling at 55 mph, Beisel unexpectedly grabbed the steering wheel causing the truck to veer off onto the shoulder of the road. Thirty seconds later, Beisel again yanked the steering wheel, causing Parsell’s truck to leave the roadway, slide down an embankment and strike a tree. Pipher was injured. Pipher felt that Beisel grabbed the steering wheel a second time because Parsell just laughed it off the first time.

· Pipher sued Biesel and Parsell (driver) for negligence since driver should have been aware of Biesel’s dangerous conduct after she did it the first time

· Negligence by breaching duty of a similar pair going through a similar circumstance because a reasonable person under a standard act of duty would have acted differently

· Foreseeability of harm should have gone to the jury 

· When actions of a passenger interfere with the driver’s safe operation of the car are foreseeable, the failure to prevent such conduct may be a breach of the driver’s duty 

· Alternate conduct has to be safer 

· Perspective at the time event occurred; not 20/20 hindsight 

· If someone consistently does risk things, that may constitute notice of their behavior
· Trial judge said a reasonable person would not have done any of this as a matter of law

· Matter of law: judge believes no reasonable jury could find that he breached a duty

· Judges job is to instruct jury of standard of care and has to decide prior if there is anything in there that a jury can contest

· Appeals said that this was wrong and a jury could have answered this, sent it back on remand

· There is argument for both sides therefore trial court erred in deciding the case

· This is a jury question

7. Judge/jury assessment of breach 
a. Some courts will set a specific standard of care in the duty analysis as a matter of law that relates to the facts of the case (e.g., did the defendant have a duty to do _____) as opposed to using the RPP/SSC standard of care and leaving it up to the jury to decide whether the defendant fell below that standard. This approach arguably usurps the jury’s proper role in assessing breach and some vigilant higher courts will reverse lower court decisions that have taken this “specific duty” approach, as in the Limones case.
Limones v. School District of Lee County
Limones (15-year-old) collapsed during a high school soccer game. Busatta (the coach) ran onto the field to check the player. Busatta was certified in the use of an AED and yelled for one. It was located at the game facility located at the end of the soccer field, but it was never brought on the field to Busatta to assist in reviving Limones. Emergency responders revived Limones 26 minutes after his initial collapse. Limones survived, but he suffered a severe brain injury due to lack of oxygen over the time delay involved. He now remains in a nearly persistent vegetative state that will require full-time care for the remainder of his life.

· Error made by lower courts was framing duty issue too narrowly/stating the standard too narrowly (said, did he have a duty to use a defibulator)

· Duty = RPP/SSC

· Decide using the totality of the circumstances if the defendants breached that duty 

· Open ended question for jury: would a reasonable person have acted this way?

8. Meaning of “foreseeable” and its connection to likelihood of harm
a. The term “foreseeable” is often used by courts as shorthand for a slightly more nuanced concept than just the plain English definition of the word. When courts describe harm as foreseeable, they usually mean that the harm wasn’t only literally foreseeable but also too likely to occur to justify acting in the way defendant acted without taking additional safety precautions. “Unforeseeable” likewise has to do with the actual risk of harm, meaning that the risk or likelihood of harm was so low or improbable that a reasonable person wouldn’t take any precautions to avoid it. 

9. Feasibility and availability of safer alternative conduct  
a. A key question under breach is whether the defendant could have engaged in safer alternative conduct. The greater the feasibility and availability of that safer alternative conduct, the more likely the defendant was negligent.  

b. If there was safer alternative conduct available, a court will generally want to know what that conduct was and the costs of taking it. 

10. Expecting plaintiffs to care for themselves. 
a. Depending on the circumstances, it may be reasonable to expect another person to take safety precautions for herself such that failing to take additional action to protect the plaintiff would not be negligent. This may be particularly the case when the plaintiff is engaging in behavior the risks of which are patently obvious, such as climbing on a roof, to the extent that it would be reasonable to expect that the individual taking part in such an activity would look out for his or her safety. 

11. Expecting care by third persons 
a. In some cases, a reasonable person may not breach a duty when the person reasonably relies on another to protect the plaintiff, such as when a child is under the supervision of his parent.

12. Social utility of conduct 
a. When a defendant’s conduct is useful to society, it may not be negligent even when some harms are foreseeable. For example, in a case where a horse-riding plaintiff was thrown from his horse due to the loud operation of a nearby garbage truck, the waste management company was found not negligent as a matter of law due to the social utility of garbage collection and since the plaintiff did not allege any acts other than what is routine for that socially useful behavior (i.e., driving a garbage truck). 
Indiana Consolidated Insurance Co. v. Mathew (1980)

Mathew decided to mow his lawn and his brother’s lawn. He went to his brother’s garage where the lawnmower was. He filled it with gasoline and went back to his house for twenty minutes. When he returned, he noticed a flame. He couldn’t extinguish it so he called the fire department, and the garage was totally engulfed in flames.

· Standard = RPP/SSC

· Trial court said there was no evidence of negligence 

· Plaintiff suggested three acts/conduct that fell below the standard:

· Filling the gas tank 

· Starting mower inside the garage

· Failing to push the burning mower out of the garage 

· Reasonable people start lawn mowers in their garages all the time; heavy-difficult to move lawn mower out of the garage (don’t take on burden unless you foresee a risk) 

· Risk of fire was so low from a RPP at the time – wouldn’t have started it outside of garage 

· If becomes widespread, foreseeability changes

· Weigh:

· Foreseeable/likelihood of injury v. burden of alternative conduct 

· Risk of injury to yourself is graver ( could explode if you tried to push it outside 

· Looking at magnitude of harm if you push lawn mower 

· To self, others, property

· TSA case negligence in not providing chair to woman who then fell: no breach of duty 

· Reasonable/foreseeability – what you know has happened in the past 

· Here, no high foreseeability because thousands of people had not fallen

· Didn’t go there because telling government to spend millions of dollars on chairs based on little/no evidence 

· Breach of duty based on facts/ data- not about unsubstantiated speculation

Stinnett v. Buchele (1980) 

Buchele is a practicing physician who hired Stinnett as a farm laborer. Stinnett was severely injured when he fell from the roof while applying the coating with a paint roller. Stinnett urges that Buchele was negligent for failing to comply with occupational and health regulations, and for failing to provide a safe place to work.

· RPP/SSC with defendant’s knowledge 

· No great risk of falling off the roof

· Doctor knew he had experience, so assumed they would know what they’re doing 

· Plaintiff can take care of himself, and no reason to believe P didn’t have safety equipment of his own.

· Defendant not breaching a duty where he reasonably believed plaintiff could take care of himself 

· Shouldn’t have to warn ppl about obvious danger 

· (would be different if the laborer wasn’t mentally capable, or a child)

Expecting care by third persons- Reasonable person may not breach a duty when the person reasonably relied on another (ex. Parent) to protect the plaintiff (ex. Child) 
Bernier v. Boston Edison Co.

Negligence in design and installation of a pole that fell onto a car when hit. 

· Claim: The pole wouldn’t have fallen and caused injury if there was better design, construction, and maintenance 

· Edison argues if they designed it different, it would be more bigger risk to driver 

· court says they didn’t assess safety risk when making the pole, RPP would have
· Jury found for Edison being held to a RPP standard. He was negligent

· Appeals affirmed not because they necessarily agree but they agree it was something a jury could have rationally found negligent
· Alt conduct- reinforce the pole (wouldn’t have been expensive or difficult)

· Question not IF there was alt conduct, but is that alt conduct safer?
· Social utility of the conduct- may be that it’s not negligent to engage in that conduct even though there are foreseeable risks

· Parsons v. Crown Disposal Co., P was thrown from the horse he was riding when the defendant’s garbage truck, startled the horse with loud noises. Court said that because garbage collection activity is a vital public service and a matter of high social utility, the defendant is not negligent merely because he uses a machine that produces noises necessary to its regular operation, even though fright of horses might be foreseeable.
13. Risk/utility formula. 
a. In Carroll Towing, Judge Learned Hand advanced a formula used to determine negligence: liability depends on whether B<PL, where B is the burden of taking adequate precautious, L is the cost or extremity of the injury and P is its probability. 

b. Tends to be more useful when L is readily quantifiable, such as when the property damage is risked, rather than life and limb.
The “Hand” Formula for Negligence (United States v. Carroll Towing Co.)

· Conduct is negligent (i.e., breaches the duty of reasonable care, or falls below the standard of reasonable care) when: B < P x L (Burden is less than foreseeable risk) and the actor fails to take on the “burden” of the alternative conduct that would have avoided the harm.

· B = The burden of safer, alternative conduct

· P = The probability that harm would result from the conduct actually engaged in

· L = The foreseeable extent or severity of the harm

· Did not have a person on board as role of “bargee” and if you did then this would not have happened

· Negligent case

· Was not negligent not to have a bargee on board 

· Rationale: a reasonable person does not spend 30k to avoid a harm of 25k

· Do not make people choose an option that is not economically feasible 3 variables:

· Probability of harm occurring (P)

· Gravity of harm if it occurs [foreseeability of harm] (L) 

· Burden/cost of safer alternative conduct (B) 

· Putting BPL to Matthew case

· B: Pushing lawn mower out of garage before starting it certainly had risks and hassles

· P: very low probability

· L: very low, no foreseeability this will happen based on experience

· To pose the question you would ask: is the burden of pushing the lawn mower out of a garage before starting it lower than the probability and foreseeable extent of the harm it will cause if you leave it?
14. Liability of more than one party – apportionment

a. Jury decides liability of each defendant, and plaintiff’s damages.

b. Where defendant has claimed an affirmative defense, jury decides whether such defense (e.g., contributory negligence) is established.

c. Jury then allocates “negligence” or “fault” or “responsibility” (depending on the jurisdiction), using percentages (adding up to 100%).

i. Ex: jury finds defendant liable and plaintiff negligent for his own harm

ii. Need to allocate by percentage who was more liable

1. Ex: plaintiff 20% negligent for its harm while defendant is 80% liable

2. You then split the payment through that. Ex: if you get 10k, plaintiff would only get 8k instead of 10k because plaintiff was 20% negligent for his own harm

d. If you are a plaintiff who sues multiple people for your injury, you are only entitled for one satisfaction

e. Satisfaction rule

i. Only entitled to one satisfaction rule as opposed to multiple for each person you sue

15. Apportionment of damages to multiple defendants

a. Joint and several liability versus Several liability only approaches (jx split) -- Note the word “several” here means “separate”

b. “Joint and several” liability means that each liable defendant owes the entire amount of the judgment (reflecting P’s actual damages)

i. If one of the defendants is insolvent (cannot afford it) then the other defendant will be responsible for everything

ii. A defendant who has “overpaid” as a result can bring a separate “contribution” action against other defendant(s) to obtain reimbursement, based on the percentages of responsibility/fault/negligence found by the jury.

1. Ex: D1 and D2 are liable for P’s damages. P gets 100k in damages and D2 pays 100k. However, D2 was only 20% liable while D1 was 80% liable. Therefore, D2 can bring contribution action against D1 for 80k
iii. Plaintiff enforces judgment against defendant; can choose which defendant to enforce the damages on 

iv. Defendant has a contribution action against fellow defendant(s) 

v. Jist: defendant gets short end of stick in joint and several liability jx. 

vi. More liberal

c. “Several liability” means that each liable defendant owes only its “separate” share to plaintiff, calculated by multiplying the percentage of each defendant’s responsibility/fault/negligence times P’s total damages.

i. If one of the defendants is insolvent, then the plaintiff would bear the loss

1. Ex: 2 defendants liable. D1 liable 80% and D2 liable 20%. D2 is insolvent and cannot pay. Therefore, D1 still pays the 80% but P is missing out on the other 20%
ii. Each D has to pay their share to the P

iii. Jist: plaintiff gets short end of stick in several liability jx. 

iv. More conservative 
Santiago v. First Student

Woman asserts she got hurt in an accident as a child, D said they have no proof of the accident

· P has to prove bus driver was negligent, not just that there was an accident

· Has to identify what happened so alt conduct can be identified

· Claims of negligence based on an entire activity like “negligent driving” are uncommon and almost impossible to prove. Instead, plaintiff has to prove something more specific like driving too fast or running a red light

· Plaintiff provided no basis for what driver did and therefore there is no basis for what a reasonable and prudent person should have done instead, therefore summary of judgement is granted

Jury and Experts

· If there are contradictory witnesses, jury decides who to believe (credibility)

· Non-experts can only state facts, not opinions

· Experts are testifying on professional opinion
Forsyth v. Joseph

· Circumstantial evidence about something (ex: how fast someone is going) will be more reliable than any eyewitness testimony. Skid marks allows jury to draw inferences

16. Slip and fall:

a. Renner: Plaintiff in “slip and fall” (or “trip and fall”) case must show one of the following:
i. (1) that defendant acted negligently and caused P’s injury; or
(2) that defendant had actual knowledge of a dangerous condition, and failed to fix it; or
(3) that defendant had constructive knowledge of a dangerous condition (e.g., because it existed for a long enough time that defendant should have known about it), and failed to fix it.
1. Ex: slipping on frozen peas (that are now melted) in a market, can make the inference that since it has been there for a while, the negligence of the grocery store is that they had constructive knowledge because of the length of time it was there (previously frozen and now it’s not)

ii. Note 1, p. 171: Adds one more theory:
(4) that defendant’s “mode or method of operations” made it foreseeable that others would create a dangerous condition, and such a dangerous condition occurred, but defendant failed to discover and fix it.
1. Was designed for a self-service store where you bag your own groceries for example

b. Renner v. Retzer Resources, Inc.
i. Appeals court said it is up to the jury whether they had actual knowledge of alleged dangerous condition or had constructive knowledge of alleged dangerous condition

c. Problems of proof for the plaintiff often arise in these cases. Some courts take a flexible approach that allows for all the circumstances to weigh on the issue of negligence; other courts have shifted the burden of proof onto the store owner to exculpate itself once the plaintiff has shown they had slipped and fell on a substance in the store.
17. Showing breach by referring to private standards of care (employee manuals, etc.)
a. Private Standard: A defendant’s own standards do not set the standard of care, but are admissible into evidence (Wal-Mart v. Wright).

b. Some courts have explicitly held that a business’s internal safety rules, regulations, or guidelines, should not be given legal force to the extent that violation of such a rule would amount to a breach of duty. Ordinary, reasonable care should be used instead of the company’s rulebook standards. 

c. Some courts may be cautious to even admit such evidence, lest the jurors confuse the standards set in the rulebook for the proper measure of reasonable or ordinary care.

d. The Third Restatement provides that this type of evidence might be admissible with regard to assessing the foreseeability of the risk, the practicability of alternative safety precautions, or the plaintiff’s reliance on a particular level of care. However, such evidence will not “set a higher standard of care” for the actor. The RPP/SSC metric is still used.

Wal-Mart v. Wright- Private standard

Slip & Fall. P brought into evidence WM safety manual to show they didn’t follow their own procedure. 

· Walmart produces an internal safety manual

· The safety manual covered same conduct that was negligent in this case

· Plaintiff slipped in water outside area

· Jury found for plaintiff and Walmart appeals

· The appeals said the verdict instruction was improper when judge said “the violation of walmarts rule tend to show the degree of care by walmart as ordinary care”

· Appeals says the internal safety manual tells employees how to act but it does not say what the minimum conduct is

· Cannot set standard of care with the manual

· If legal ethic manuals were apart of legal standards then they either would not exist or be written a lot more lenient so the standard would not be so high that it would lead to many legal problems

· Court: internal manuals don’t set the standard of care

· Although they can be relevant

· Problems with manuals:

· Subjective- not necessarily what a RPP thinks

· Private standards may be overly cautious, and we don’t want to disincentivize companies from using them. 

18. Showing breach with customary standards of care 

a. Evidence that a defendant violated a customary safety precaution is usually sufficient to get the plaintiff to a jury. The Third Restatement takes the position that evidence of a risk-increasing departure from a community’s safety standard is evidence of negligence but does not require a finding of negligence.  Some courts remain cautious about submitting evidence of custom, worrying that the jury will treat it as a standard of care.

b. Judges generally disfavor evidence used to show that a particular statute or ordinance is customarily violated, e.g., common practice of jaywalking on a particular street corner.

c. Evidence of a safety custom may show that the harm was foreseeable (recognizably risky activity), that the defendant knew or should have known of the risk, that the risk was “unreasonable” w/o use of the customary precaution, or at least that it was unreasonable in the opinion of the community in general.

d. To be relevant to a finding of negligence, it should be shown that the relevant custom arose from “safety considerations” as opposed to aesthetics, convenience, or otherwise.

e. The modern view on compliance with custom is that such evidence may tend to show that the actor is not negligent, but it does not preclude a finding of negligence. Quoting Learned Hand in The TJ Hooper: “Courts must in the end say what is required; there are precautions so imperative that even their universal disregard will not excuse their omission.”
Duncan v. Corbetta

P says D fell below what is customarily done

· Rule: custom is relevant, but not proof of negligence

· May prove that harm was foreseeable

· Shows feasibility of certain actions (being able to clean bathrooms every few hours) 

Role of custom

· Used as a “sword” by plaintiff: Proof that defendant’s conduct violated a custom in the relevant community or industry is relevant and admissible, but does not require a finding of breach of duty – that is, custom does not as a matter of law set the standard of care. (See Note 1, p. 174.)
· Used as a “shield” by defendant: Proof that defendant’s conduct complied with custom in the relevant community is relevant and admissible, but does not establish non-negligence as a matter of law. (See Note 2, p. 176.) 

The TJ Hooper- shield

Negligent bc boat not equipped with a radio. 

· D argument: most people don’t use radios, thus, there’s a custom to not have a radio on board 

· Burden of having a radio is small (low price), and foreseeability is high

· But industry doesn’t typically have radios on board

· Doesn’t matter, industry can’t set its own standard
· Defendant is arguing that he did it the way other people in his position do it

· If there was working radio sets on board then they would have picked up severe weather information which would have avoided all of this

· The lack of working radio sets caused this damage

· This is about causation

· The reason industry custom does not set standard of care because it is possible every member in that industry is negligent

· Not a complete defense everyone in industry does it same way

19. Compliance with Statute (§ 8, pp. 177-78)

a. When a defendant’s conduct is in compliance with a relevant statute, that is relevant and admissible, but does not establish non-negligence as a matter of law. (See Note 1, p. 178)

b. If statute is not basis of claim then the statute is simply not intended by legislature to have a direct law
c. Sets minimum standard of care
20. Res ipsa loquitur (“The thing speaks for itself”) (§ 9, pp. 178-88)

a. “the accident speaks for itself” is a traditional doctrine used when the plaintiff can’t identify what the defendant did. It is designed for when a plaintiff cannot know what happened, not the kind of case where a plaintiff could uncover what happened with adequate methods of discovery. It is relied upon when no other argument works. If proven, duty, breach, and causation are inferred.

b. ►Traditional requirements:

i. 1. Injury-causing event is of a type that does not ordinarily happen without negligence

ii. 2. Instrumentality that caused the injury was under the defendant’s “exclusive control” and

iii. 3. Event was not caused by, or contributed to, by any act or neglect of the injured person

c. ►Restatement (Second) of Torts requirements: (majority approach)

i. 1. Injury-causing event is of a type that does not ordinarily happen without negligence (same as traditional test)

ii. 2. Other responsible causes, including plaintiff’s conduct and the conduct of third persons, are “sufficiently eliminated” by the plaintiff and

1. Plaintiff has to show it is more likely than not that defendant’s negligence caused this
2. Defendant did not necessarily have to have “exclusive control”
d. 3. The negligence is within the scope of defendant’s duty to plaintiff

e. ►Restatement (Third) of Torts approach:

i. Negligence may be inferred when the injury-causing event “is a type that ordinarily happens because of the negligence of the class of actors of which the defendant is a relevant member.” 

1. More open ended, not often used

2. Attempt to combine all elements in other tests

f. Modern view on exclusive control:

i. Not a strict literal, requirement. It’s more of a reasonable inference that it was probably the defendant’s fault rather than the plaintiff’s or another’s.

g. Modern view on plaintiff fault 

i. Some courts assume this part of the traditional test was a rule of traditional contributory negligence, where the plaintiff’s negligence was a complete bar to recovery. These courts see this portion of the doctrine as incompatible with the modern comparative fault regime and suggest it should be abolished or modified. 

h. Res ipsa creates a permissible inference of negligence. This does not mean that a jury necessarily has to find negligence, just that they are permitted to infer it. Often times Jury will still find the defendant not negligent.
i. Res Ipsa Loquitur only relevant when plaintiff cannot identify what defendant did

j. California- then presumption is D is negligent and D must produce evidence that the D did not cause the harm (minority approach) usually, P has burden of proof and D doesn’t have to say anything

k. Specific evidence of negligence

i. Incomplete explanation can be used as evidence toward Res Ipsa Loquitor
l. If res ipsa loquitor applies, it guarantees the plaintiff will not lose as a matter of law (there is no issue of fact)

i. Can’t use res ipsa loquitor every time a plaintiff doesn’t know what happened 

ii. Only for unusual cases 

m. Runaway elevator cases/ escalator = res ipsa loquitor

i. Just because P was using the elevator, doesn’t violate the exclusive control requirement. Exclusive control is more amorphous 

ii. Modern: P can still be partially negligent

n. Private (not commercial) airplane crashes = res ipsa loquitor

o. Standard slip and fall cases are never res ipsa cases 

i. Only applies when plaintiff cannot identify what defendant did that went wrong
p. Res ipsa is a doctrine that when given facts by defendant it will likely not be a res ipsa class

i. Cannot know what defendant did

Byrne v. Boadle 

· Plaintiff was walking on a sidewalk when a barrel of flour fell on him 

· Used res ipsa loquitor ( the mere fact of the accident having occurred is evidence of negligence 
· Ruling: plaintiff did make case for negligence. A RPP would try hard not to let barrels roll out of warehouse and hit people on the sidewalk. A barrel cannot roll out of warehouse without evidence
· Defendant must have been negligent; accident spoke for itself 

· Don’t know what the defendant did

· Duty to take care of barrels to make sure they don’t roll out of warehouse 

· A barrel could not roll out without some negligence 

· D may know what happened but not be inclined to say (now we have discovery rules)

Warren v. Jeffries
· Car parked on hill, kids got into parked car and the car suddenly rolls down hill and the kids jumped out of the car and one of the kids got run over by the car. Unclear why car rolled down hill.

· Plaintiff said it is res ipsa because this type of accident does not happen without negligence by the defendant. They think defendant did not put parking brake.

· Court said this was not res ipsa because there are all kinds of reason why this happened

· Ex: kids can have done something in the car 

· Plaintiff failed because he did not try to do research and gather more evidence on what happened

· If it looks like the plaintiff did not investigate what happened then res ipsa cannot be used

· Plaintiffs lawyer must investigate what caused this before bringing it as res ipsa
Koch v. Norris Public Power District

· Power companies’ negligence is a reasonable liability

· Defendants high voltage line broke and started a fire. Dry weather and strong winds which is normal there

· Court says power lines do not normally fall without fault of power line company that is supposed to maintain them

· Power line does not normally fall without negligence of defendant

· Restatement second test:

· Are other responsible causes sufficiently eliminated by the plaintiff?

· They were sufficiently eliminated

· Only possible other cause was a bullet hitting the power line but that did not have much evidence and support

· Is negligence within the scope of defendants duty

· Negligence is within the defendants duty to maintain it

Cosgrove v. Commonwealth Edison Co

· Stormy night power lines were sparking behind ally of plaintiffs house and it fell. 
· Electrical wire was not res ipsa because other factors could have made it fall besides negligence of defendant

· Power lines can fall without negligence of defendant
· These two cases estimate probability that negligence is a reasonably probable explanation for what happened

· Was it defendant’s negligence for what happened?
· Only reserved for cases where plaintiff cannot recall evidence against defendant
Giles v. City of New Haven
· Runaway elevator where elevator suddenly fell to the bottom 

· Traditional requirement:

· Exclusive control- court says they do not mean exclusive control literally, they just mean it is fair to blame defendant

· Eliminated third requirement because adopted comparative fault instead. Contributory negligence took place instead. Plaintiff was the one operating the elevator so otherwise would have failed this

· Do not need idea that plaintiff had nothing to do with it

· Is it fair for a jury to possibly hold that defendant is liable for plaintiff when plaintiff cannot recall what happened? Court said yes
Cashman v. Van Dyke

· Cannot draw inference it was negligence of Van Dyke to have caused that explosion

· Houses do not normally explode but they do not only explode when the person in the home was negligent

· There are several reasons why explosions can happen thus res ipsa loquitor is not applicable

iii. Actual harm (pg. 189-193)
1. Historical origins of the requirement (writ of trespass on the case)

2. Harm must be a type that is “legally cognizable” in a negligence case:

a. Question of LAW whether some type of harm is legally cognizable

b. Physical injury to a person or to property is always cognizable, so does not create an issue for resolution at all (well-established in precedent for over a century)

c. (FYI: types of harm that are not usually legally cognizable in a negligence case include “pure” economic harm (such as claims for lost wages or lost profits) and “pure” emotional harm – where no physical injury is done to person or to property)

3. Measurement of damages is a question of FACT for the jury
Right v. Breen
· Committing intentional tort is really bad but with negligence it is not nearly as bad

· Want to deter all torts but do not want to over deter all actions
· Will only win if you show actual harm therefore negligence does not work
· Nominal damages are not available in a negligence case
· Do not prove negligence and only get a dollar because you prove it. Not way it works with negligence cases

Berry v. City of Chicago
· Court rejects idea that increased risk of harm is a legally cognizable harm
· Instead, must be proof of actual harm

iv. Factual Cause (pg. 193-225)

1. Question of FACT

2. Where there is only one cause of particular harm: “but-for” test used:

a. Would the harm have occurred even if the defendant had acted non-negligently? If so, then the negligent act is not a but-for cause, and plaintiff’s prima facie case has failed.

i. Put another way, the plaintiff must show that her injury wouldn’t have occurred if the defendant didn’t act negligently. 

ii. The hypothetical should be framed in a way that focuses on the actual occurrence of the negligent act, as opposed to the reasons the particular act was negligent.
3. Where there are multiple causes of a single indivisible harm:

a. “substantial factor” test often used (see Landers & Lasley and notes)

i. Use this when but for test does not work

ii. Arguably not a “test” at all; used to avoid an absurd result that allows a negligent defendant to escape all liability just because another defendant was also a factual cause of the particular harm
iii. RULE: It is a cause in fact if the act was a material or substantial element in producing P’s harm. 
b. Restatement Third does not use substantial factor (see Note 3, p. 207), instead adopting a rule that if the tortious conduct of A fails the but-for test only because there is another set of conduct that is also sufficient to cause the harm, then A’s conduct is still regarded as a “factual cause”
i. RST Third: does not use this test. Instead, it uses a rule that if a tortious conduct of  ‘A’ fails the but-for test only bc there is another set of conduct that is also sufficient to cause the harm, then ‘A’’s conduct is still regarded as a factual cause
ii. Instead of using substantial factor, they pretend that the other defendant was not there and if the other defendant was still liable then it is sufficient

c. Alternative-cause cases. Multiple negligent tortfeasors, but only one of them factually caused plaintiff’s harm – and it is impossible to identify which one.

i. In these types of cases, multiple defendants are negligent but only one has actually caused the plaintiff harm. The issue is that it is impossible to determine which tortfeasor was the actual cause. The approach under Summers v. Tice is to hold the defendants joint and severally liable in such a situation and shift the burden of proof to the individual defendants to absolve themselves if they can. Many jdx have agreed with this approach, but not all. The jurisdictions that don’t agree would require the plaintiff to establish factual cause as to one or the other defendant, which could preclude her recovery.

4. Causal rules that apportion liability by cause and rules that apportion liability by fault when cause cannot be used

a. Two person causing injury

i. It is possible for 2 defendants in the same case to have caused two different types of harm that can be identified

ii. If this is true we allocate the loss according to causation because you cannot hold defendant liable for something you did not cause

b. Single indivisible injury

i. When you cannot divide injury by cause

ii. Need allocation according to degrees of fault

c. Some defendants conduct not a but-for cause of all injury

i. Ex: Doctor makes injury worse

ii. Defendant who caused the injury is liable

d. Liability for aggravation of a preexisting injury

i. A person who causes an injury to another and the injury is worse than it would be if the person was “normal” you are still liable for that entire injury because you take the plaintiff as you find them
Ziniti v. New England Central Railroad, Inc.

· Plaintiff alleges two specific acts of negligence by defendant

· First: a RPP in the SSC by a railroad company would not have the two signs in place to warn of upcoming railroad clause
· In order to win need to prove failure to have the sign and failure to have additional warning sign was an additional cause of the harm
· Court says no reasonable jury can think this was a factual cause because it would have happened anyways
· Plaintiff cannot show the accident would have happened without the sign
· No difference made
· Would installing sign have prohibited collision?
·  Court says no. reason person loses on these facts is factual cause. Plaintiff still would have hit the train
Rieger v. Giant Eagle, Inc.

· Case where plaintiff was injured where former grocery customer who was driving one of the stores provided motorized carts, crashed into her

· Plaintiff sued the customer for negligent driving of the car

· The case settled as the defendant agreed she drove negligent

· Plaintiff also sued store for being negligent by failing to provide any training to people on how to properly use the car

· Jury found for plaintiff but supreme court reversed because they said you must determine if there was any evidence if plaintiff would not have been injured if the store provided any training to people who used the carts

· Not enough for plaintiff to speculate, must be evidence for causation

· Evidence here was lacking because she did not show that the cause of these accidents are from a lack of training on how to use the carts

· You need to prove as the plaintiff with burden of proof whether the accident would be prevented if store provided such type of training


Jordan v. Jordan
· Accidentally runs over her husband 

· Negligence was failure to look in rearview mirror 

· No factual cause because even if she had looked in the rearview mirror she would not have seen him anyways 

Salinetro v. Nystrom 

· Claimed x-ray killed her fetus but she did not know she was pregnant at the time. Claimed doctor negligent by not asking her if she was pregnant 

· Factual cause was not established because of what the P claimed the negligence was

· Plaintiff claimed the factual cause was the doctor failing to ask if she was pregnant 

· However, everything would have proceeded the same way if the doctor had asked ( the omission was not the factual cause of her injury (she didn’t know she was pregnant) 
· All defense had to do was ask what she would have said if he asked that question

· She admitted she would not have said anything because she did not know she was pregnant. Hence that argument did not work

· Could have asked a different question like did you have unprotected sex

· Way, you frame allegation of negligent conduct is everything here for factual cause
Hale v. Ostrow 

· Bushes overgrown and because of that plaintiff had to walk on street to go over bush and because of that tripped on sidewalk and got hurt

· Claim against landowner: allowing the bushes to overgrow and block the sidewalk caused her to fall and injure herself 

· Needs to prove that the Ostrows owed her a duty ( landowner owes a duty to people walking on adjacent land 

· Reasonable people could differ as to whether or not she would have tripped if the bushes were trimmed (“but for” test) 
· Framing of negligent act is usually what causes a case to be lost through factual cause

· If those bushes had been trimmed, would she have tripped anyway?

· Court said that was genuine issue of material fact that jury need to decide

Landers v. East Texas Salt Water Disposal Co. – important 

· Plaintiffs pond is filled with fish defendants spill salt water which kill the fish. 2 defendants killed it by pouring 2 different things at same time

· Plaintiff sued both defendants

· This was not coordinated, independent 

· Can’t tell whose oil spill caused what damage on plaintiff’s property – indivisible injury

· If you use the “but for” test then they both escape liability 
· Both defendants cannot be the but-for cause because if you take it literally, even if one of the companies did not spill the salt water, the fish would have died because of the other company

· Sun Oil if they hadn’t acted negligently would fish have died anyways? ( Yes (same argument for East Texas) 

· Substantial factor test prevented both defendants from escaping liability 
· Don’t need huge analysis, mostly used as a placeholder

· There is SOME “but for” for the killing of the trees (just a component of the complaint- goes to remedies)
· But-for causation worked because one of the defendants killed trees where the salt water went while the other didn’t 

Summers v. Tice 

· Defendant can only be liable for the harms he actually caused 

· Here, both defendants shot in the direction of the plaintiff, but only one hit him 

· We can’t tell which one shot and hit the plaintiff

· Not a res ipsa loquitor case because we know what defendants did, just don’t know which one did what 

· 1 defendant’s shot blinded plaintiff 

· 1 defendant’s shot prevented plaintiff from proving who blinded him 

· Both are held negligent because plaintiff needs to get compensation for injuries 

· Both Ds have burden of proof for their share
· Comparing to landers, we know what both defendants did and both would have been sufficient to kill the fish

· Here, we cannot say this because only one defendant was responsible

· Note: if there were 7 shooters, then the court would limit the liability being spread 

· Notion of justice ( haven’t achieved justice if apply but for test and letting negligent actor to go free of liability 
v. Scope of liability (“proximate cause”) – Q of FACT

1. General Rule:

a. P must prove (1) that the type of harm that occurred is a type that was reasonably foreseeable, and (2) that the plaintiff is in a class of persons foreseeably risked by the tortious conduct

i. Only arises when something unusual happens

2. In other words, a defendant is not liable unless a reasonable person in the defendant’s circumstances should have foreseen that his conduct risked injuries of the same general type that occurred to a general class of persons, of which the plaintiff is a member. 
Thompson v. Kaczinski  

· Trampoline ends up in road and damages his car 

· 1. Duty ( yes (RPP/SSC) owe a duty to everyone; [in a Palsgraf jurisdiction a driver would be a foreseeable plaintiff] 

· 2. Breach – What would alternative conduct have been? Securing the trampoline, looking in the backyard 

· Proximate Cause:

· Fulfills class of persons test 

· Type of harm would be reasonably foreseeable bc D should know there are high winds in Iowa

· it should have gone to the jury because reasonable people could differ 

Abrams v. City of Chicago

· Extremely specific statement of what happened

· More specific you are, more likely you will struggle to say it was foreseeable

· More bizarre you make it sound, then no one will think it is foreseeable so then it’s obvious you will not need a jury 

· What kind of risk would increase from the risk and are those increased risk what came to fruition in the end

Melchor- slippery ladder, employer didn’t provide help after being asked. Employee slipped and was injured. Person foreseeable bc he had asked for help, foreseeable that the worn feet of the ladder could slip. 

3. Foreseeability in scope of liability as opposed to breach. Some courts have articulated the difference between the foreseeability inquiry in scope of liability and in breach by stating that in breach we are concerned with the general question of whether the defendant’s conduct foreseeability risked some type of harm, whereas in scope of liability, we ask whether the defendant’s conduct risked the type of harm that the plaintiff actually suffered.
4. Older cases held that unforeseeable harms could still give rise to liability as long as the harm was sufficiently “direct,” i.e., as long as some intervening occurrence didn’t causally supersede the original tort.
Overseas Tankship Ltd. V. Mort’s Dock Engineering
· oil spilled onto the docks and water which ignited in flames 

· Based on expert testimony, fire was unforeseeable type of harm [no liability for the fire] 

· Negligent act for spilling oil = factual cause (but for) [oil fouling the docks is a foreseeable type of harm] 

· After this case, it becomes foreseeable that things could catch fire.
· Court said it was foreseeable that when you spill oil in water it will mess things up and has to be cleaned up

· The property damage of boats was foreseeable

· The harm from fire was not foreseeable based on evidence because no one can have said in trial that they expected this to happen

· This was a surprise

· Evidence of foreseeability was lacking for the fire

· Without proximate cause there would be unlimited liability and over deterrence [only making people pay when they take unreasonable risks] 

· Over deter if you make defendant liable on fire

· If fire spread and burnt whole city instead, someone living in the city suing the oil company would be an unforeseeable matter of the law

· An unforeseeable plaintiff

· If it is foreseeable defendant would spend billions of dollars trying to avoid this. Fact he didn’t shows it was unforeseeable 

Palsgraf v. Long Island Railroad Co. 

· Plaintiff standing on platform after buying ticket 

· Defendant helped push a man carrying a package onto a train

· The package fell and exploded because it contained fireworks

· The shock of the explosion caused scales at the other end of the platform to fall on the plaintiff 

· Majority said she was not a foreseeable plaintiff and there was no duty ( reversed the judgment even though the jury made the judgment MINORITY OPINION

· Dissent: should’ve been left to the jury; would’ve just affirmed jury decision and owe a duty to the entire world MAJORITY

· Modern Law Today: Foreseeable plaintiff is not about duty but rather about proximate cause(Q of Fact

· Some states like NY still make foreseeability about duty (Q of Law)

· In most states, a duty is owed to everyone when you act to create risks, while in some states, a duty is owed only to foreseeable plaintiffs. 
5. Rescue doctrine: “Danger invites rescue” -- Cases generally agree that a rescuer can recover from a defendant whose negligence prompts the rescue, if the rescuer had a reasonable belief that the victim was in peril. Some courts will hold that for purposes of application of the rescue doctrine, only those who have close proximity in time and distance to the party requiring assistance are within the class of potential rescuers.
a. Courts have also held that the rescue doctrine will not apply when the rescuer is merely attempting to rescue property.
b. A tortfeasor who injures a victim may be held liable to a rescuer who tried to help the victim but is injured in the process

c. A rescuer is not an unforeseeable person, up to jury to decide if they are foreseeable

d. Original tortfeasor who injured victim will probably be held liable to rescuer because danger invites rescue

e. Proximate cause about policy, not logic ( want to encourage rescue and allows injured rescuer to recover (socially desirable) 

f. Wagner v. International Railway: Injured person fell, plaintiff was injured person’s cousin. Plaintiff went to go help the injured person and got hurt himself
6. Violation of statute and proximate cause

a. In negligence per se you are looking at purpose of statute

b. Larrimore case

i. Not a type of harm statute was meant to prevent

ii. Statute for leaving poison out is not meant to prevent explosions but rather meant for people getting poisoned

7. Level of generality in describing the type of harm. If the general type of harm that occurred was reasonably foreseeable, it does not matter if the precise manner of harm was not (Ruiz, p. 241). 
a. Even if extent of harm is unforeseeable, it does not matter. Defendant is liable
b. On exam, say this is how P will frame type (broad), and this is how D will frame type (more specific)

Ruiz v. Victory Properties LLC 
Precise manner of the harm does not need to be foreseeable if the general manner of the harm is foreseeable
· Majority thinks dissent looking at it too specific
· Plaintiff is trying to argue type of harm in a way that takes in what happened, explains it more broadly
· Defendant tries to narrow type of harm, so it is not foreseeable. Excluding what happened. Tries to be very specific.
8. Thin-skull rule. The fact that the harm a plaintiff suffers is much worse than anyone would have reasonably expected does not limit the defendant’s liability. “The defendant takes the plaintiff as he finds him.” Stated another way: a defendant may be liable for the full extent of a plaintiff’s harm, even where the extent of that harm was unforeseeable, where the other elements of a prima facie case are established.
a. The rule does not create liability for the pre-existing condition itself, but only for the aggravation of the pre-existing condition. 
b. Defendants still must be at fault in some way: the negligent act of the defendant must be one that would cause some harm to an ordinary person, or the defendant must have known or should have known of the plaintiff’s susceptibility. In other words, negligence or intentional fault must still be established.
c. The extent of the harm need not be foreseeable, either. Defendant is liable for the full extent of plaintiff’s harm as long as the elements of the negligence case have been met (Hammerstein).
Hammerstein v. Jean Development West
· Old man suffering from diabetes. Twisted his ankle and got a blister when had to walk down stairs of hotel during faulty fire alarm. 
· an otherwise minor injury turned very severe because of his diabetes

· fact that this injury was more severe than foreseeable does not matter, defendant still liable for the harm
9. Intervening cause cases: Where an intervening act of a second tortfeasor is within the scope of the foreseeable risks created by the first tortfeasor, then the intervening act does not “supersede” the first tortfeasor’s liability (pp. 247-61).

a. Old rule: Second act was sole proximate cause of harm so only second actor liable

b. Modern courts now have increasingly asked whether through applications of rules already seen, did the risks created by first actor include risk of second actor
i. Still looking at scope of risks created by first actor and did that first defendant create among the risk that a second actor will come along and act intentionally or negligent to cause the harm. If that act was reasonably foreseeable from first defendant act, then first is not freed from liability and is also liable

ii. If so, both first and second tortfeasor are liable

c. Many courts focus on whether the second tortfeasor’s intervening acts were reasonably foreseeable by the original tortfeasor at the time of his negligent act. If so, the second tortfeasor’s act is not a “superseding cause” of the plaintiff’s harm
d. Biggest concern is if the first actor is liable or not? Second actor is always liable
e. The role of time
i. Some courts hold that the proximate cause analysis incorporates a “temporal dimension,” such that when an excessive amount of time passes between a negligent act and a related intervening act that causes harm, there may be no liability for the first act.
Marcus v. Staubs- intervening act is a criminal act 
· Defendant claimed several intervening causes that broke causal chain:

· Girls’ illegal consumption of alcohol 

· Stealing a car

· Misty’s reckless drunk driving 

· Traditional rule- if D2 acts criminally/ intentionally, automatically superseding cause 

· Now: Would a reasonable person in Marcus’ situation foresee that procuring alcohol would have created the risks of these subsequent acts? Should it have been reasonably foreseeable that procuring alcohol would have increased the risk of something like this happening? 

· If the negligence of D1 is a substantial factor for the injuries then he is not relieved from liability by the intervening acts of the third person if the acts were reasonably foreseeable at the time of his negligent conduct. 

· Rule: If the type of harm D2 caused was a reasonably foreseeable type of harm risked by a RPP/SSC in D1’s situation, then D1 is liable 

Collins v. Scenic Homes
Didn’t construct the building properly and 20 years later D2 burns the building. 

· Would a reasonable person in position of Scenic Homes at the time they committed act – should it have been reasonably foreseeable that they were increasing the risk/likelihood of fire? 

· If a reasonable person can see it then it is a jury question

· 20-year time lag is relevant, but not determinative as a matter of law 

f. Suicide
i. Most courts follow a traditional rule that an intentional suicide or suicide attempt is a superseding cause of the plaintiff’s harm, unforeseeable as a matter of law
1. Cannot sue another person for increasing risk of suicide
ii. Modern courts look at whether negligent act of D1 increased risk of suicide. If the risk was foreseeable, D1’s negligence is within risk created
g. Intervening acts of negligence:

i. Courts often ask here whether the intervening act is a normal or foreseeable consequence of the situation created by the defendant’s negligence. Only when the intervening act is extraordinary under the circumstances, not foreseeable in the ordinary course of events, or independent of/far removed from the defendant’s conduct, will such an act “break the causal chain” between the defendant’s negligence and the plaintiff’s injury. The foreseeability of the intervening act is for the factfinder to resolve. 
ii. Rule: where the acts of a third person intervened between defendants conduct and plaintiffs injury, the causal connection is not automatically severed. Liability of D1 determines whether liability of D2 is a normal foreseeable event. If it was not, then it may well be a superseding act that breaks causal connection. However, if yes, it is a question of fact for the jury
Derdiarian v. Felix Contracting Corp. 

· Negligent in not setting-up proper barrier around excavation and a driver had a seizure and hit the plaintiff 

· Was the driver’s negligent conduct a superseding cause? 

· Ask: why were they negligent in the first place, and were the risks from that foreseeable

· Rule: an intervening act may not serve as a superseding cause and relieve an actor (D1) of responsibility where the risk of the intervening act (D2) occurring is the same risk which renders the actor negligent

· Rule: Liability turns upon whether the intervening act is a normal or foreseeable consequence of the situation created by the defendant’s negligence 

· If the intervening act is extraordinary under the circumstances, not foreseeable in the normal course of events, or independent of or far removed from the defendant’s conduct, it may well be a superseding act which breaks the causal nexus. 

· Precise manner need not be foreseeable (defendant arguing that it was not foreseeable that someone would fail to take meds and crash into area)

· General type of harm was foreseeable 

· someone could negligently enter the work site and cause injury to a worker

· Court said drivers negligence does not make D1 free from liability

h. Termination of risk/reaching apparent safety:

i. Courts may hold that when a plaintiff reaches apparent safety, or when the risk created by the original actor has otherwise “terminated” in some respect, that any harm then suffered by the plaintiff may be independent of, or not proximately caused by, the original actor’s negligence. 

ii. As perhaps an exception, virtually all courts will hold that when a defendant causes harm to a person, that person will also be liable for any “enhanced harm” caused by the later negligent provision of medical aid or assistance. 

1. In the common fact pattern where D1 in our model has negligently caused an injury to the plaintiff. As a result to that injury plaintiff has received necessary medical care. D2 is a doctor who injures plaintiff further. Is D1 liable for the harm caused by D2 through negligent treatment?
2. As a matter of law, that is a foreseeable risk that you will be further injured by doctors when getting treated by a doctor

3. D1 is liable and D2 is liable (work on allocation of damages)
Torres v. Jai Dining Services
· Negligent selling of alcohol to a visibly intoxicated person/minor then that person injures the plaintiff

· Does the act of the driver who was served the drink break the act of the causal chain back to the seller of the alcohol

· Traditional yes, modern no

· Look at foreseeability of what happened

· Modern rule allows for potential liability

· Here, Torress goes home to sleep after being served alcohol then after sleeping leaves and hits someone

· Does that time break from sleeping make the original risk from bartender selling alcohol stop?

· If so, first actor of selling alcohol should not be liable

· No per se rule based on that fact pattern

· Court concludes that foreseeable risk of intoxicated person might drive and cause an accident does not vanish if the person goes home to sleep first then resumes driving

· Rejected summary judgment by D1 and court said this is correct because it is a jury question

· Cases raises the issue of how do we factor in when D1 is sued for being negligent and if the judge thinks they might be negligent then that is a conclusion that their act created risk

· The original risk created by D1 had come to rest or terminated and then a second thing happened

· Initial risk created by D1 negligent act were over and done with by the time the second act came along

IV. AFFIRMATIVE DEFENSES TO A NEGLIGENCE CLAIM POST MIDTERM
a. Contributory negligence (plaintiff was also at fault and a cause of his own harm)
Butterfield v. Forrester

Riding horse too fast and hits a pole. Plaintiff argues negligence by defendant by leaving pole on road. 

· Under the circumstances, still light out and room to go by (wasn’t blocking entire road) 

· Plaintiff = intervening act ( negligence and not reasonably foreseeable 

· Instruction to jury: did plaintiff act negligent with respect to his own safety? If so, (if a cause of his harm) then the plaintiff should not receive any recovery 

· If plaintiff acts negligently with respect to his own safety, then the plaintiff should not recover anything (Butterfield Rule ( contributory negligence bars the claim) 

· If the plaintiff is negligent, even if the defendant is negligent as well, the plaintiff cannot recover at all
Butterfield Rule (still rule in 4 states) 

If the plaintiff is contributorily neg., plaintiff recovers nothing, even if the defendant is also negligent. “Complete bar” rule of contributory negligence. 

· Reasoning: deters negligent conduct by the plaintiff, and clear rule that is easy to administer 

· Dominant rule in US for over 100 years

· Many states altered the Butterfield rule and created comparative fault or modified comparative fault 

i. CONTRIBUTORY NEGLIGENCE: JURISDICTIONAL SPLITS

1. Traditional “complete bar” rule: If P breached a duty owed to P himself or herself, and that breach (negligent conduct) was a factual and proximate cause of P’s harm (along with D’s conduct), then P is entirely barred from recovery. (Only 4 states and D.C. follow this now.) (Butterfield Rule)
2. “Comparative” systems: Rather than bar P entirely, jury fixes percentage of negligence or fault or responsibility (depending on jx) on both the plaintiff and the defendant. Percentages must add up to 100%.

a. “Pure” comparative fault (NY and CA): P’s recovery of damages is reduced by whatever percentage jury placed on P.

i. -- Example #1: Jury finds P was 65% at fault, D 35%. P can recover 35% of damages from D (meaning that P “bears” 65% of his own loss). So if jury found compensatory damages of $100K, P would get a judgment against D for $35K.

ii. -- Example #2: Jury finds P was 25% at fault, D 75%. P can recover 75% of damages from D ($75K).

b. “Modified” comparative fault (Wisconsin): Same as pure, EXCEPT that P is barred from all recovery if P’s percentage is either (1) greater than D’s, or (2) equal to D’s, depending on jurisdiction.

i. -- Example #1: Jury finds P was 51% at fault, D 49%. P gets zero. (majority rule)

ii. -- Example #2: Jury finds P 49% at fault, D 51%. P gets 51% of damages from D. So with compensatory damages of $100K, P would get a judgment against D for $51K.

iii. -- Example #3: Jury finds P 50% at fault, D 50%. 

1. (1) In a state that bars P from all recovery if P’s percentage is “greater than” D’s, P gets $50K.

2. (2) In a state that bars P from all recovery if P’s percentage is “greater than or equal to” D’s, P gets zero.

ii. What happens when you have multiple defendants?

1. Plaintiff vs. Defendants E and F (all found at fault; E & F liable). Jury finds P’s damages are $100K. P = 30% E = 20% F = 50% [See Note 4, p. 270]:
a. Traditional Rule: P would get nothing and be barred from all recovery
b. Comparative: P does not recover from anyone the 30% liable. It is reduced. P can recover the 50% from F in all Jxs. P is higher percentage at fault than E so states are split on this

i. Majority: look at defendants collectively and if the percentage does not trigger that plaintiff is more at fault then the group then P can recover from each one

ii. Minority: look at each defendant individually and see if P is more at fault or not
Pohl v. County of Furnas

· Plaintiff crashes car and sues the county for negligence

· Negligent act was that the sign was scratched up and cannot see it. Placement and maintenance of sign was negligent

· RPP would have placed sign in different place and better maintained it so it was noticeable 

· This was factual and proximate cause of the harm

· Nebreaska court here follows modified form of comparative fault

· Need to compare negligent of defendant to negligence of plaintiff

· Alleged negligence of plaintiff was driving too fast

· Affirmative defense

· First need to order jury to decide if plaintiff proved negligence by the defendant. Need to prove prima facie case of negligence

· Jury found negligence by county for proximate and factual cause

· Jury has to find defendant has proved that plaintiff owed himself duty of care and standard of care. Need to do all factors

· This contributory negligence is a mirror image of prima facie case of standard negligence 

· Plaintiff breached duty by driving too fast and his standard of care was a RPP

· But for the plaintiffs injury would this injury happen?

· Did negligent conduct of plaintiff driving 13 mph over speed limit one of the proximate causes of his injuries?

· What type of harm is being risked by driving too fast?

· Getting into car accident

· Trial court found he was entitled to medical expenses, wage loss, earning capacity, and pain and suffering which went up to $678,606.14 

· 60% of negligence was on county (defendant) and 40% on plaintiff

· Plaintiff gets 60% then which is $407,163.38
· On appeal, courts defer to finder of facts and percentages are usually upheld. 
iii. Allocation of fault is a matter for the factfinder to resolve. Most courts on review will simply look to see if the allocation is “supported by credible evidence and bears a reasonable relationship to the respective elements of negligence proved at trial.” Other courts state specific factors to be assessed, including (1) whether the conduct was inadvertent, or involved an awareness of the danger; (2) how great a risk was created by the conduct; (3) the significance of what was sought by the conduct; (4) the actor’s capacities; and (5) any extenuating factors that might require the actor to proceed with haste.  

1. Some courts will conclude that if reasonable people would necessarily find contributory negligence or such a high degree of comparative fault is apparent on the part of the plaintiff that a motion for summary judgement or directed verdict for the defendant is appropriate.

iv. Restatement (Third) of Torts: Apportionment of Liability
1. The Restatement takes an approach of assigning shares of responsibility that considers:

a. The nature of the person’s risk-creating conduct, including any awareness or indifference with respect to the risks created by the conduct and any intent with respect to the harm created by the conduct; and
i. Ex: Comparing intentional acts to negligent acts. Intentional acts are a higher percentage than negligent typically

b. The strength of the causal connection between the person’s risk-creating conduct and the harm.

i. Differentiate amount of harm done by each party

v. All or nothing judgments after comparative fault

1. Defendants first line of defense is to attack prima facie case to prove they are not negligent. This will give no negligence 

2. Plaintiff fighting they are not negligent is another way to do all or nothing

3. For comparative fault to apply at all, both the defendant and plaintiff have to be negligent against each other

vi. Mitigation of damages/avoidable consequences. 
1. Traditionally, plaintiffs could be barred from recovering any damages from harms they reasonably could have prevented according to the doctrine of avoidable consequences. The modern approach is to convert this analysis to that of comparative fault. 

2. An injured person has to act reasonably to mitigate damages or avoid consequences that are easily avoidable

a. Ex: being injured and then pushed to do physical therapy but never does it. If plaintiff complains of more pain and injuries then defendant can argue plaintiff never mitigated damages by not getting physical therapy
3. Bexiga principle: If it is reasonable to impose a duty on a defendant to protect plaintiffs from their own negligence, e.g., when a manufacturer produces heavy machinery for human use; then those individuals’ unprevented negligence, e.g., when they are injured b/c the machine didn’t have safety features, shouldn’t limit their recovery, i.e., contributory/comparative fault should not be assessed on public policy grounds.

a. Alternative theory—workers in these situations are not negligent in light of their working conditions.

Bexiga v. Havir Manufacturing Corp. 

· Holds as a matter of public policy in this case can’t raise contributory negligence defense because the product was supposed to be safe 

· Duty of defendant encompasses protecting plaintiff from his own negligence (in this instance) 

· Products liability 

· Plaintiff was operating a power press on his job and because of a design defect to the machine which was designed by defendant, plaintiff was seriously injured

· Product may have been defective because it was made easy to take off safety feature so it works faster

· Part fault of manufacturer and person using it

· Court barred plaintiff from suing employer but he was able to sue manufacturer of machine

· Plaintiff sued on negligence and strict liability which requires proving product was defective, unreasonably dangerous, and defect caused harm

· If defendant (manufacturer) could prove that plaintiff engaged of conduct that fell below RPP/SSC then plaintiff cannot claim anything

· Similar to Butterfield

· unfair

· Court did not feel like it could kill Butterfield so instead what it did is it found an exception to Butterfields “complete bar rule” on these facts

· Found defendant cannot assert defense of contributory negligence at all

· Duty of manufacture should be to make things safe for someone to work on it just as duty in hospital is to take care of people to keep them safe even if they have suicidal thoughts

· This is a duty of reasonable care that in some cases that encompasses a duty to protect the plaintiff from their own negligence

· This stricken the rule

· Court was faced either no recovery at all or could not use defense because they were using Butterfield rule

· Looked like plaintiff was negligent so had to say cannot use defense

· Does reasonable duty of a case protect the plaintiff from their own negligence?

· It is done in a case by case basis

· Difficult to know when it needs to be applied when courts need to protect plaintiff from their negligence

· Plaintiff’s vulnerability here was to continue working in an assembly line. Cannot stop or slow down or will get fired

· Do not want to blame someone when they do not have a choice to stop 

· See: McNamara v. Honeyman ( no comparative negligence where the defendant’s duty of care includes preventing the self-abusive or self-destructive acts that caused the injury (in this case hospital defendants had to protect mentally ill plaintiff from committing suicide)

· Note: not usually true that defendant owes a duty to protect plaintiff of his own negligence 

vii. Workers compensation

1. Employee cannot sue employer because they are shielded workers compensation but employee can go after manufacturer

a. Bexiga employee can sue manufacturer

viii. When the defendant undertakes to protect the plaintiff: there can be no comparative negligence when the defendant’s duty of care includes preventing the self-abusive or self-destructive acts that caused the injury. 

ix. P’s negligence that occasions medical treatment. Most jdx hold that a patient’s negligence that provides only the occasion for medical treatment may not be compared to that of a negligent physician; comparative fault should apply only when the fault took place concurrently with or after delivery of care and treatment. 

x. The plaintiff’s disability or vulnerability might be important in reducing comparative fault against him if:

1. The defendant knows of the plaintiff’s disability which prevents or inhibits the plaintiff’s care for himself; and

2. The plaintiff’s risky conduct endangers only himself, not others.

xi. Courts will hold that children have no duty to guard against sexual abuse by an adult, and thus cannot share a portion of the fault. 

xii. Rights or entitlements. Some courts frame the comparative fault analysis based on the plaintiffs’ rights or entitlements. Courts may not permit a finding of comparative negligence if the plaintiff was engaged in behavior he was entitled to behave in or had a right to behave in. This might just be another way of stating that the plaintiff was not negligent at all, however.
Christensen v. Royal School District No. 160

· Adult teacher engaging in sexual abuse of a younger student

· Students’ parents sued teacher

· Teacher claims student was contributorily negligent in getting sexually involved

· Can contributory negligence be held in this case?

· Washington supreme court holds no. 

· Children do not have a duty to protect themselves from sexual abuse from teachers

· No duty so no negligence

· Dissent: would allow defense and jury to decide whether plaintiff was negligent 

· Example of a case where a defendant cannot argue the plaintiff was negligent because there was no duty 

· Sometimes plaintiffs have no duty to act reasonably in self protection

· Children do not have a duty to protect themselves from sexual abuse from a teacher ( on this basis contributory negligence claim is out 

· Two ways for allocating full responsibility to defendants: 

· If defendant duty encompasses plaintiff’s negligence 

· If plaintiff did not owe a duty to self 

b. TRADITIONAL EXCEPTIONS TO THE CONTRIBUTORY NEGLIGENCE BAR

i. 1. The rescue doctrine

1. Under Butterfield, Defendant who caused the need for rescue could not defend against suit by rescuer by claiming rescuer was contributorily negligent.
a. The rescue doctrine is a rule of law holding that one who sees a person in imminent danger caused by the negligence of another cannot be charged with contributory negligence when the actor attempts a rescue unless the rescuer acted recklessly 

2. Comparative fault states disagree whether this carries over after Butterfield. Some retain the traditional rule (rescuer cannot be found comparatively negligent), but others do allow the defendant to claim that the rescuer was comparatively negligent.

3. Can the defendant assert negligence of rescuer as a defense? 

a. States used to say defendant cannot use this as a defense

b. States have now split on it after comparative fault

ii. 2. Last clear chance or discovered peril (see p. 295 for description). Has been discarded in comparative fault states.

1. Negligent plaintiff allowed full recovery where defendant had last clear chance to avoid injury on plaintiff but did not take it
a. If you could’ve avoided injuring the plaintiff but did not, the plaintiff’s negligence will not bar the claim 

2. Ex: man leaving donkey in middle of road and defendant drove over it negligently. Plaintiffs contributory negligence was not a defense

iii. 3. Defendant’s reckless or intentional misconduct (see pp. 296-97). States now vary on whether a defendant whose act was allegedly reckless or intentional can argue that P was comparatively negligent. Most that have addressed it have said no.

1. Ex: battery by attacking someone. Defendant who was alleged to be in an intentional tort should not have a defense of contributory negligence of the plaintiff

iv. 4. Plaintiff’s illegal activity (see Notes 1-3, p. 300). Plaintiff who was injured while committing an illegal act may still be barred from recovery under some circumstances in some states. 

1. A rule parallel to Butterfield

2. If plaintiff was committing a crime, then plaintiff cannot claim anything either

3. If a state eliminated Butterfield and eliminated comparison (majority of states have done this) then what do they do regarding a plaintiff committing a crime?

a. Split opinion of states

b. Most states will bar plaintiff from recovery during illegal activity
c. Some courts hold that only serious claims will act as a bar
4. Dugger v. Arrendondo

a. Fact plaintiff acted illegally is relevant and should be considered by jury in deciding percentage of fault

b. Since Texas got rid of Butterfield, they also did not follow this parallel rule but rather just took the facts into account when determining percentages

i. Apportioning blame rather than complete bar 
c. Texas eliminated P’s illegal act as a complete bar of recovery (eliminated illegal act doctrine) 

d. The fact that plaintiff acted illegally is not irrelevant – will impact the % of fault 

e. Argument can be made deterrence goal is not served by allowing defendant to escape all liability simply because P was doing something illegal (want to track responsibility) 

f. Don’t want to leave plaintiffs without a remedy (law meant to prevent violent self-help) 
Summary

c. Assumption of the Risk
i. Express Assumption of the Risk (“Contractual;” a pre injury release of liability. Complete defense)

1. A person may expressly waive the right to sue another person for negligently causing an injury, in advance of the activity that causes the injury. This is essentially consent, manifested in words.

2. Such releases are generally enforceable, as long as:

a. they are valid under contract law; and

b. they do not offend public policy.

3. Cases regarding these are usually upheld

a. Contractual bar on the tort claim

b. Contract law trumps court law
Stelluti 

· New Jersey supreme court is faced with situation where woman on first day of joining a gym is engaging in spinning class and as she is doing that, the handle bars come off and she falls off and is badly hurt

· Sues gym for negligence on her injuries

· Piece of equipment was negligently maintained

· Also sued on failure of instructor teaching her to use machine

· Because she signed K before engaging in the activity and paid for the gym

· In the agreement there was a waiver to sue right for negligence

· When she sued the gym, the defendant (gym) came back for summary judgment that release bars the claim

· Shows proof of release signed that was valid agreeing to waive right to negligence

· Cases like these are 100% granted for summary judgment in favor of defendant

· Bar completely a tort claim because she signed a waiver and release (voluntary and recreational) 

· Could have gone to a different fitness class

· Court challenging the voluntariness of signing the contract 

· Do you have options? Are you being compelled to sign this? 

· Public interest here does not cut against enforcement 

· Court says going to this gym is not an activity that is needed

· When dealing with recreational and nonessential activities and simply just a waiver claim then public interest is not violated

· Can’t waive recklessness or gross negligence (worse conduct) 

Tunkl 

· Best known case as the example of when an expression assumption of risk would offend public policy

· Plaintiff is admitted to hospital given on condition he would sign a release which releasing hospital of all liability, negligence, and wrongdoings done by the hospital

· Cannot sue hospital if they do something wrong

· Meant to absolve hospitals and doctors from liability in advance

· Court stresses that this offends public policy to enforce this waiver in advance

· Contrast between facts of Tunkl and Stelluti

· Looking at nature of activity that produces the injury

· This tells you when the release will be upheld

· Recreational acts are discretionary activities

· Big difference between that and essential activities

· Activity here was essential and thus violates public interest

· This is a contract of adhesion because you have no option to get this essential service unless you sign it

· Forcing you to sign it to get essential help

· Unequal bargaining power

· Release in certain context may be unenforceable based on public policy 
· Hospital: compulsory not voluntary; essential and necessary services 
· The plaintiff is completely dependent on defendant, and yet must waive all liability which is against public policy 
Moore v. Hartley Motors 
· Release in recreational activity usually valid 

· Need to look at whether scope of release barred this claim ( did language of contract waive this claim? 

· Just because release is valid does not necessarily mean it bars connected claim

· Plaintiff got hit on head by a hidden rock while riding ATV. Does the consent release cover this?

· Is the hidden rock on the trail an inherent risk of this activity? (Question of fact)
· If no, then the contract doesn’t waive liability

· If yes, bars liability

1) Valid contract 

2) Scope of contract covers injury

a. Will bar claim unless violates public policy
b. Reasoning: lowers price for business –limits exposure to lawsuits; allowed to operate knowing that releases are valid; good for the economy 

4. Pre-injury releases of ordinary negligence claims for adults in recreational activities are usually upheld, as long as the releases are conspicuous, clear, and unambiguous.
a. If these clauses are not routinely upheld as valid then you can expect activities such as skydiving, white-water rafting, rock climbing, etc. will be a lot more expensive because they would go out of business without a waiver of liability

i. Waiver of liability allows these businesses to charge an affordable level

ii. These activities may not be available without the waiver

iii. Public policy argument is would it be better to offer these activities or price it out by not allowing a waiver

5. Limitations of liability that extend to intentional torts or recklessness are generally held invalid on public policy grounds.

6. Majority of courts will hold that a parent’s pre-injury release of a child’s rights is invalid; but some courts will evaluate such waivers on a case-by-case basis.

a. Galloway v. State

i. Problem with these waivers where parents are waiving right of child to sue for child’s own injuries is that the parent is not participating and thus is not there to even know what is going on in the same way

ii. Parent cannot actually withdraw child from activity and is another reason why it is invalid

b. BJ v. Rosen

i. The waiver was valid in this case

ii. Court went through a number of instances under Maryland law where parents can make decisions for children so the waiver is valid

iii. Court saw other instances as a general instance where parents are given many rights to make choices on children and this is another case of it

iv. Court concluded that releasees of this type do not run afoul of public policy because it is consistent with idea parents have power over their children

v. The allowing of a release lowers cost of consumer in an activity and takes away right to sue which isn’t taken lightly

7. Express assumption of risk survives the change from Butterfield rule to comparative rule

ii. Implied Assumption of the Risk
1. Jurisdictional split on the rules:

a. Traditional implied A/R: D must prove: (1) P knew of, and understood, the risk, and (2) voluntarily encountered it. Complete bar.

i. Only a few states follow this and it is mostly the states that still follow Butterfield

1. Ex: Maryland follows Butterfield and traditional

2. Ex: Rhode Island dropped Butterfield but uses traditional rule

ii. Inconsistent with the shift from Butterfield to comparative

iii. Gives defense a good way to get complete bar post Butterfield

b. Classify implied A/R as either “primary” or “secondary”

i. “Primary” means that D owes no duty to P to protect P from the risk, and is thus a complete bar to recovery.

ii. “Secondary” means that where D does owe a duty to protect P from the risk, P’s “assumption of the risk” is treated as comparative negligence (using whatever approach the state uses: pure comparative, or modified comparative)

1. Ex: CA will use pure comparative

2. Moved to comparative fault

c. Eliminate the defense entirely, as redundant.

i. Restatement third applies this
ii. Growing trend

iii. Jurisdictions that abolish the implied assumption of the risk doctrine will resolve issues by (1) applying the comparative fault rules; (2) holding that the defendant had no duty of care, or (3) holding that the defendant did not breach a duty.”
Rountree v. Boise Baseball

· Baseball rule: no duty to reduce inherent risk for baseball spectators 
· Reducing risk will change the way the sport is played

· Man hit by foul ball and lost his eye

· There is a duty of care but it was not breached 

· When a spectator, there is an inherent risk to be hit by a baseball
· Court used the rule “eliminate defense entirely”
2. Limited duty rules
a. Courts and legislatures say Co-participants only owe a duty to avoid intentionally or recklessly injuring each other, cannot sue each other for negligence

b. When one player hurts another, is it recklessly or intentionally?
i. One participant injured by another needs to be reckless (intentional tort realm) – exceeding inherent risks of the sport (limited duty rule)

Coomer v. Kansas City Royals 
· Plaintiff is not struck by a bat but is rather struck by a hot dog thrown by a mascot

· Missouri court is using implied assumption of risk as a defense

· Court asking duty question: whether getting a hot dog thrown by a mascot, is it an inherent risk of baseball

· Answered through matter of law

· Does defendant have a duty to lower that risk?

· Defendants usually do not have duty to lower risk of sport because otherwise sport will change

· Court says this can be eliminated and does not interfere with the sport

· Holding: Risk of the injury is not one of the risks inherent in watching baseball

· Antics of mascot is not inherent risk posed by sport of baseball

· Baseball team is liable for damages caused by breaching duty of not using reasonable care in conducting the hotdog launch

· Was plaintiff injured by inherent risk of the game? 
· A thrown hotdog was not an inherent risk of the game 

· Being hit with a foul ball? – Yes 

· Being hit with a hotdog? – No 

· Inherent risk ( can risk be increased, decreased or eliminated altogether with no impact on the game or the spectator’s enjoyment of it 

· could the risks be removed without materially altering the sport?
3. Inherent risk in workplace setting

a. Employees assume risk of injuries in their occupation and therefore there is usually no duty
Gregory v. Cott

· Plaintiff was hired to provide in home care for 85-year-old suffering from dementia. While washing dishes, 85-year-old bumped into plaintiff and plaintiff accidentally dropped a knife which cut 85-year-old

· Court held the risk of violent injury is inherent in the occupation of carrying for Alzheimer patients

· Defendant owed plaintiff no duty
Primary assumption of risk applicable because court said there was no duty 

Question: is a duty owed?

· If no, then primary assumption of risk 

Two types of cases where there is an implied assumption of risk:

1. Recreational activity 

2. Claims arising from inherent occupational hazards 

a. And not covered from worker’s comp

Question: what risks are inherent in the activity?

· Ex. caretaker of an Alzheimer’s has inherent risk of being hit by patient 

· Betts case: housekeeper tripped over things on steps left by kids. Defendant, homeowner, said plaintiff assumed inherent risk by taking job to expect things on the stairs. Court held that is not true

· Need duty of reasonable care to provide safe workplace

· No primary assumption of risk but there can be secondary assumption of risk

· Need to prove to jury the secondary assumption of risk

· Employer had a duty to provide a safe place to work and that implied assumption of risk had nothing to do with the case

· If you owe her a duty, no primary assumption of risk

· If she was partially negligent, secondary assumption (this is what the court holds and is basically contributory negligence)
· Inherent risks

· Co participants violation of the rules of the sport may be an inherent risk leaving the injured player without a negligence claim

· Turcotte v. Fell

· Plaintiff was a professional jockey player and was paralyzed when knocked off a horse through jostling

· Court said it was inherent risk of the sport so there was no negligent claim for him for the person who jostled him

· Inherent risk barred the claim

· Avila v. Citrus Cmty. Coll. Dist.

· Pitcher in community college game threw “bean ball” which is a strategy in baseball

· This is an inherent risk of the sport of baseball

· Do not have duty to lessen inherent risk

· Have duty not to increase inherent risk but not to reduce it

· Secondary implied assumption of the risk

· Simmons v. Porter

· Kansas supreme court

· Simmons very seriously hurt at work and sued for unsafe place to work

· Defendant says there was implied assumption of risk

· Trial and appeals court said it was barred by implied assumption of risk

· Used traditional rule

· Kansas was following traditional implied rule

· Kansas got rid of Butterfield but still used traditional because this was first time they had to deal with implied assumption of risk

· Kansas Supreme court reversed on the ground that plaintiff assumed implied risk of injury and was barred from recovery

· Applied approach (c) and threw implied assumption of risk out after seeing this case for the first time

· Kansas court applying traditional rule was inconsistent with comparative fault

· Once they got rid of Butterfield they need to ditch traditional rule to be consistent

· Reasoning is that once the traditional rule of Butterfield was overturned, this also needs to and should be looked at as contributory negligence

· We are looking at alleged negligence of the plaintiff

· Cannot bar it entirely, need to reduce it which is in line with comparative fault

· Traditional implied assumption of risk 

· is what all states used to apply at one point

· used to consistent of elements

· whether plaintiff understood the risk, knew the risk, and had voluntary choice to incur it

· this is on its way out but not dead yet

· Abolishing the implied assumption of risk defense

· If defendant believes plaintiff has accepted the risk, then defendant may not be negligent because they believe plaintiff has accepted risks

· Not liable at all

· Stinnet case

· Express assumption of risk maintains a complete bar of recovery in every state

· A waiver in advance always bars the claim

· Why some states want to abolish primary and secondary as an affirmative defense

· Assertion of primary means you are asserting as a defendant you do not owe the plaintiff a duty of care due to circumstances

· A court when adjudicating an argument raised by defendant that they’re not liable because plaintiff assumed risk in primary sense, then court is asking does defendant owe plaintiff duty of reasonable care

· This primary assumption of risk seems redundant, confusing, and has burden of proof wrong (shifting it to defendant when plaintiff used to have it)

· Secondary assumption of risk 

· Maybe is using elements of traditional assumptions of risk

· Whether plaintiff knew about risk, understood risk, voluntarily incurred it then it will be treated as contributory negligence

d. Statute of Limitations
i. Bars even an otherwise-valid claim where the complaint is filed (or served) more than a certain amount of time after the claim accrues.
ii. When a claim accrues depends on the particular statute of limitations, the
kind of case, and the jurisdiction. A claim may accrue at the point in time
when:
1. The wrongful act occurs; or
2. The injury occurs; or
3. The plaintiff either discovers, or a reasonable person should have discovered, sufficient facts to bring a cause of action.
a. Different statutes and different courts express the “discovery rule” (#3 above) differently. Most often courts say that the fact of injury, the identity of the defendant, and the defendant’s causal link to the injury are the key.
b. Tailor made rule to soften older rules but now it creates more uncertainty with that un-harshness

c. CA uses it

d. Made to combat harsh rule

i. Harsh rule: SoL begins to run on date of injury or malpractice

1. Bars any claim where you did not know of the injury on that date

2. Ex: if you had surgery and after a couple years another doctor discovered there was a bad mistake made during that surgery but cannot sue anymore because SoL has run

iii. Continuous Treatment Rule (typically only applies in medical and legal malpractice)

1. If doctors/lawyers commit a negligent act and realize it, then admit to plaintiff and try to fix it the SOL, does not start running .

2. Rule: The start of the statute of limitations is delayed until the treatment for which the patient consulted the physician has been concluded.

3. Don’t want people suing prematurely if doctor is engaging in good faith attempt and fixes the problem 

4. Don’t have to sue while doctor/lawyer is trying to fix the problem because of SOL since it is not running 

5. Not having clock ticking means the professional has time to fix the problem, if it is fixed client will not sue

a. Win-win for both sides
CA- two years for battery/assault/negligent injury or death. 

· Med mal: 3 years after date of injury, or 1 year after discovery whichever comes first

Crumpton v. Humana
The statute of limitations accrues beginning on the date of injury, and any subsequent treatment is immaterial.
· Plaintiff provided no evidence for failing to file before the SOL ran

· The court said the fact that she had continuing treatments after the injury does not make the date of the injury ascertainable 

· The SOL commences running from the date of injury or the date of the alleged malpractice 

· Schmitz Case

· Varsity football player for Notre Dame, Schmidt, who suffered many blows to the head while playing for them in the 70s

· Schmidt and his wife sued Notre Dame and NCAA 36 years after playing football for tort claims claiming he had CTE which was allegedly caused by his football career

· Defendants moved to dismiss claiming SoL won

· Trial court gave defendants the win and plaintiffs appealed

· Appeals court reversed and gave win to plaintiffs

· Supreme court sided with appeals and sided with plaintiffs that defendants could not have used SoL here

· Defendant has burden of proof defending through SoL

· Motion to dismiss: defendant is saying that “even with the complaint is true, I still win”

· In this case it is a motion to dismiss meaning defendants had burden of proving that claims in the complaint were time barred on the face of complaint

· If you take complain as true then it should be barred

· Holding: error to grant motion to dismiss on SoL grounds

· Does not mean plaintiff overcame SoL defense

· This just means additional evidence has to come in

· Gives plaintiff and defendants to bring in more facts so court can make a final determination on SoL because they do not know what will be discovered and cannot make a decision once those facts come in

· Wrongful act here looks like it happens when he played football so SoL likely ran out

· Injury occurred is more unclear, do not know when the CTE really came

· Discovery rule

· Produces a lot of jury questions on SoL as opposed to the older rules

· Older rules much more simple to decide

· Fact heavy

· We know injury he suffered, CTE, but we do not know when the injury occurred so that’s why there is an error for motion to dismiss (need more facts)

· Since there is a 2 year SoL, need to see if he knew or a reasonable person would have known before those 2 years if the injury happened

· An action for bodily injury SoL was 2 years here in Ohio

· Either on date plaintiff is informed by competent medical authority that he has been injured

· Or on date by exercise of reasonable due diligence he should have been aware of the injury. Whatever date comes first

· Either when plaintiff knows or should know he has suffered a cognizable injury (injury he can bring to court)

· Court said with respect to latent injury the SoL under the discovery rule will run when they see a medical notice for a reasonable person to know they have an injury

Lincoln Electric Co. v. McLemore
· Issue: when did the injury occur?

· Plaintiff failed to file in time 

· A plaintiff’s cause of action accrues at the point at which he discovered, or by reasonable diligence should have discovered, the injury. Via statute, not relevant that you know who caused the injury 
· Not the discovery of the injury and its cause 

· Note 5: can file a “Doe” complaint 

iv. Accrual of a claim occurs when all elements of a claim or cause exist

1. When plaintiff knows sufficient facts to bring a claim or a reasonable person would have discovered sufficient facts to bring a claim

2. CA added the idea of inquiry notice

a. Would a reasonable person have been put on sufficient notice to investigate further

v. Identity of defendant

1. Some states require plaintiff should know the defendant’s identity before SoL begins

2. CA does not require this, instead requires Doe Pleading. (File suit against unknown defendant)

vi. Duty to investigate

1. When court says reasonable person would know means a plaintiff is under a duty to investigate when a reasonable person would do so

a. Cannot sit around and wait for facts to develop

2. Reasonable plaintiff is reasonably diligent in finding facts

vii. Continuous tort

1. Ex: spousal abuse being a pattern over a long period of time, does SoL begin to run every time there is a battery?

a. SoL does not begin to run until the abuse ends

2. Nuisance like a plant putting out pollutants. You know it is doing this and it is making you cough and it is continuing. Does SoL begin to run first time you are exposed or not until the end of the continuous tort?

a. Will start end of continuous tort

3. Favorable toward plaintiffs

viii. Latent potential harm

1. If you know that you are injured and you know that the defendant injured you, then you do not need to know the full extent of the harm for the clock to start running

a. Ex: car accident and think you are injured mildly, you cannot wait and see how badly you are hurt and claim SoL did not run because you found out you need surgery later

b. Forces you as a plaintiff to file suit before you know full extent of injuries
Hagerty 

· Leading “fear of future harm” kind of case (cancer phobia case)

· Exposed to a substance that causes latent harm
· Exposed to carcinogenic substance so increases likelihood of cancer or other disease 

· Allows the defendant for something else while waiting for the injury 
· Allow suit at present on emotional distress- exception 
· Don’t allow suit for cancer since plaintiff doesn’t have cancer yet 

· Can sue later for cancer because different claim than fear of cancer (emotional distress) 

· Leaves open possibility for second suit 

· Allow for damages for medical monitoring – can sue now to pay for this 
· Plaintiff was exposed to a carcinogen known to cause cancer

· Suffered minor injuries from the incident but obviously did not have cancer yet

· Problem with this case is it can take decades until his cancer shows or he may never get it

· Court discussed multiple options:

· 1) If there is expert testimony by doctor/scientist for example saying in their opinion there is a 40% chance of contracting cancer then you take amount plaintiff would get if he got cancer and multiply that times expert testimony percent (here 40%)

· Court said for a variety of reasons and uncertainty it does not work

· 2) Drenched with carcinogenic substance then you get compensated for injury there and then get compensated for the fear of getting cancer

· 3) SoL is not held up just because you do not know extent of injury. If you have current injuries then you can sue for present injuries and that is it. Out of luck if you get cancer outside of the SoL

· Traditional rule

· Pro defendant and harsh for plaintiff

· 4) Allow present damages for harms suffered now but leave open possibility for a second suit if substantially different kind of damages occur

· Ex: if current injury is a burn then you get compensated for that and if you get cancer decades later, which is substantially different than a burn, then you get compensated for that too

· The courts chose this method here

· Pooshs v. Phillip Morris USA example of using this method. Morris was tobacco company and plaintiff was allowed to sue because he found a different disease than the one he sued for earlier

· Court held the earlier disease discovered did not run SoL of the later disease

· Plaintiff said both diseases were from the Tobacco 
ix. Tolling and grace periods:

1. Minors- SoL will be tolled on a child’s injury claim until the child has reached the age of majority, usually 18. SoL clock starts running then.
a. Most are settled right away

b. Child has burden of proof if want to sue
2. Unsound mind- Inability to manage his/her business affairs or estate or to comprehend his/her legal rights or liabilities, a question of fact, could toll a plaintiff’s claim.

3. Others—during class action certification, while plaintiff is in prison or military.

x. Equitable estoppel

1. Elements:

a. A delay in filing an action is induced by the defendant;

b. The defendant misled the plaintiff;

c. The plaintiff must have acted on the information in good faith to the extent that he failed to pursue his action in a timely manner.
2. Ex: insurance adjuster promising to pay but right before SoL is about to run out, they say they wont pay

a. Equitable estoppel allows the plaintiff to sue in this situation even after SoL

3. If defendant prevented suit by physical force or threats, he might be estopped from pleading the SoL as a defense.
a. Ex: When the person delays suing because they have been threatened (ex: killing you) and then they file suit once they feel safe

xi. Fraudulent concealment:

1. If a defendant fraudulently conceals a cause of action from the plaintiff, the statute of limitations will be tolled. Elements:

a. Defendant knew of the alleged wrongful act and concealed it from the plaintiff, or had material information that he failed to disclose; and

b. Plaintiff did not know, or could not have known through reasonable diligence, of the cause of action within the statutory period.

2. Most courts will require active rather than passive concealment unless the defendant is in a fiduciary relationship with the plaintiff.
3. Ex: defendant not only makes representations but also outright lies and gives false documents

xii.  Equitable tolling:

1. Some courts will allow equitable tolling (pausing) of the SoL where the plaintiff has diligently pursued her rights but some extraordinary circumstance prevents her from timely filing.

a. Very flexible and wide open

xiii. Statutes of repose set a temporal limit on the right to bring a civil action, based not on the date of injury or discovery of the claim, but rather on the date of the last culpable act or omission of the defendant.

1. They usually protect special groups such as product manufacturers, doctors, architects, engineers, and construction contractors.

2. Courts have mostly agreed that the discovery rule and equitable tolling do not have a role in limiting statutes of response, but there’s some disagreement toward the applicability of fraudulent concealment. 

3. Plaintiffs usually attack SoR’s on constitutionality grounds, with mixed results.
Durre v. Wilkinson Development, Inc.

· Plaintiff was injured and his wife was killed when giant sign falls on them without any warning while they were sitting in their truck

· It appeared the sign was negligently contrasted and installed

· Nebraska legislature passed a law that set up a 10 year statute of repose

· No claim on construction of property can happen more than 10 years beyond given the act from cause of action 

· Sign was installed in May 1999

· Statute of repose ran out in May 2009

· His injury was April 2009 so he only had 1 month left to sue but did not sue the sign owner until 2011 because he did not know who made it

· Court said they sued after statute of repose

· Does fact plaintiff could not discover who made the sign until after the statute of repose? Does it toll statute of repose?

· No. statute of repose is legislative judgment and cannot be brought beyond that time. Discovery rule or tolling does not apply

· Constitutionality 

· One line of attack on statute of repose is that it is unconstitutional

· A number of courts have struck it down as unconstitutional under equal protection or due process laws

V. LIMITING OR EXPANDING THE DUTY OF CARE ACCORDING TO CONTEXT OR RELATIONSHIP

a. Carriers and Host-Drivers
i. Traditionally, a “common-carrier” owes a heightened standard of care to passengers, usually described as “the highest degree of care” or “the utmost care.”

1. A common carrier is one who undertakes to transports all persons indiscriminately and is in the business of carrying passengers.

a. The duty only extends to passengers; although even a person who hasn’t purchased a ticket yet may be a passenger if he intends to take passage within a reasonable time and is in a place, such as a boarding platform, that has been provided for passengers, at least with respect to injury from the carrier’s moving vehicles.

b. In general, private or contract carriers are distinguished from common carriers because they reserve the right to reject any given passenger and transport individuals under specific contracts. School buses and ambulances have been held to be private carriers.

c. Statutes will sometimes provide for who fits into the common carrier category, and some courts have taken a more expansive view of common carriers, including, for example, amusement park rides and elevators in the category.

2. Many courts (along with Restatement Third of Torts) now reject the traditional rule re: common carriers’ heightened duty in favor of the general RPP/SSC standard, stressing that the flexibility of the default standard accommodates a wide range of scenarios involving risk.
Doser v. Interstate Power Co.

· Bus passenger injured and sued the bus company 

· Court says duty of the bus company is a higher duty of care ( stops short of insuring their safety 

· When passengers are injured by common carriers then the duty is a higher duty of care – don’t have to prove operator acted in careless way (something less) 

· Higher standard is meant to make them super careful 

· Defendant cannot escape liability by proving wasn’t negligent ( most of these cases get settled (don’t get litigated) 

· Higher standard is a way of imposing automatic liability

Class/status of plaintiff ( ex. Bus hits pedestrian/cyclist = RPP/SSC, but passengers in the bus get heightened standard
ii. Guest-statutes are statutes that lower the standard of care a host-driver owes to his/her guest/passenger. These usually limit liability to “gross negligence,” or “willful or wanton” misconduct.

1. The statutes usually define a guest as someone being transported “without payment.” An individual’s status as a guest may be litigable if they pay part of the cost of travel or provide non-monetary assistance to the driver. Questions also arise when the guest is injured when entering or exiting the vehicle, for example. 

2. The majority of states which had guest statutes have now abolished them, either through the courts on constitutional, equal protection grounds or through legislative act.

3. Plaintiff= nonpaying passenger (guest)
4. Defendant= operator of motor vehicle

b. Landowners

i. When an entrant on land owned or occupied by the defendant is injured by a condition on land, the duty owed by the defendant LO to that entrant may turn on the classification of the entrant. 

1. Duty owed to you depends on your status as an entrant 

a. Look at entrant standard at time of injury (are they in the portion of property they were allowed to be in)

2. Plaintiff = entrant on defendant’s land 

3. Defendant = landowner or occupier 

ii. 3 categories of entrants (an entrant can only fall into one category at any given moment, but their status can change depending on where they are on the property) 
1. Invitee – on land (owed highest duty of care)
a. 1. Open to the public (“Public Invitee”) or 
i. Ex: Public park or sidewalk
b. 2. On land for the monetary/ financial benefit of the landowner (“Business Invitee”) 

i. Like customer in a store, gardener in residential place (although defendant would argue this person is a licensee). Can be arguable!

2. Licensee – social guests; anyone who is not an invitee or a trespasser 

3. Trespasser – no permission to be on LO land
iii. Jurisdictional splits on the duty owed:

1. Traditional rule (25 states follow): Duty of reasonable care (RPP/SSC duty) owed only to invitees; a lesser duty (duty not to willfully or wantonly harm) is owed to trespassers and licensees.

2. Modified traditional rule (13 states follow): Duty of reasonable care (RPP/SSC duty) owed to invitees and licensees; the lesser duty is owed to trespassers.

a. Ex: tricycle on porch but porch light negligently off so a trespasser get hurts. Defendant owes no duty of care so cannot sue negligence

3. “California rule” (originated in Cal.) (12 states follow): A duty of reasonable care is owed to all entrants on land. 
iv. The “dual knowledge” exception:

1. When a “lesser duty” is owed (to trespassers and licensees in the traditional rule, and to trespassers in the modified traditional rule), the RPP/SSC duty may still be owed to the entrant if a “dual knowledge” test is met, i.e., where the LO knows (or perhaps has reason to know) two things:

a. (1) that the entrant is present, or likely to be present; and

b. (2) that there is a latent (hidden) hazard on the land that the entrant could encounter, that risks harm to the entrant.

2. Where this “dual knowledge” test is met, the LO is often placed under a duty to WARN the entrant of the hidden hazard in a reasonable manner. (Some states say that a failure to warn breaches the lesser duty because such a failure is wanton behavior, where the landowner/occupier has this “dual knowledge.”)
a. “Warn” Examples:

i. Landowner with beautiful property that has a bridge over stream. The wood on the bridge is rotten and LO sees a trespasser crossing the bridge, LO must notify them

ii. If LO sees trash by bridge it will put them on notice of trespassers so they must notify them

iii. However, if the bridge was visibly damaged then it is not hidden and thus notice is not required

iv. If wooden bridge is rotted but LO does not know of it, then LO has no notice

v. If under traditional rule, and a Licensee, like a social guest, is invited to home and LO knows bridge is not safe and licensee will walk over it, then LO now owes a duty

3. Catholic Diocese of El Paso v. Porter

a. Plaintiffs were volunteers working at a Church. Every year these different vendors have an event on the Church.

i. Plaintiffs were entrants and defendant was landowner

b. Issue: What duty church owes the plaintiffs? 

i. Need to determine what type of entrants they were.
c. Holding:

i. Not trespassers because they were there with permission

ii. Not business invitees because these were volunteers and paid flat fee for the booth

1. Not making money for church, like a customer
iii. Not public invitee because they were injured inside booth and public not allowed inside booth

iv. Thus, they were licensees, so defendants did not owe duty of reasonable care and dual knowledge did not apply
d. Dual knowledge analysis
i. Entrants knew they were there (half of analysis)

ii. Because the evidence does not conclusively establish the Church actually knew of some condition that created an unreasonable risk of harm to the volunteers, we have no basis to reject jury’s findings
iii. Dual Knowledge not met

Gladon Case
· The railroad only had the duty to not willfully or wantonly harm him because he was a trespasser- follows traditional rule

· Plaintiff was a business invitee on the platform, but became a trespasser when he fell onto the tracks even though he was trying to get away from attackers 

· Entrant status will be at the time you were injured 
· Purchased a ticket = invitee on the platform 

· Moved from platform to tracks = trespasser (no permission) 

· Defendant’s duty to use ordinary care to avoid injuring Gladon did not arise until defendant knew or should have known that Gladon was on the tracks 

· Plaintiff’s claim: defendant negligently operated the train

· Question on remand: Did the train driver act willfully, wantonly or recklessly? 

· Also, dual knowledge requirement (knows presence of trespasser/licensee and knows of hidden hazard) application wrong because there was no hidden hazard 

Other examples:

· Hospital is defendant, plaintiff injured by something in hospital room, traditional state, then if they are invitee they are owed duty of reasonable care, but if they are licensee (not there to provide financial benefit) then they do not owe reasonable duty

· Plaintiff tripped on steps when going to free lesson in a church, not a member of that church. Trial court said they are licensee, appeals reversed and said business invitee because she is providing potential financial benefit to church

· Grandmother who babysits grandchild without pay. Grandchild injured and claimed to be business invitee and owed reasonable care. Court disagreed because grandma had no babysitting business

Entrant’s changing categories

· Ex: if you are shopping in store you are invitee, but what if you tripped in an aisle and then go find an employee in a “do not enter” employee only sign? They then become a trespasser

· Handy case: Teenager visited uncle in his apartment. Teenager was invitee but then entered the pool without owners permission. Lease said only if uncle can go with him then he can go to pool. Plaintiff was trespasser but dual knowledge test may apply if he knew entrant was present and had latent hazardous case (did not happen)

· Gillespie case: Was initially invitee but then trespasser after entering room even though he had a note saying “do not enter without permission”
v. Child Trespassers
1. In those states that hold that a lesser duty (duty not to willfully or wantonly harm) is owed to trespassers, a special rule often exists for CHILD trespassers that might make it easier for the injured child to recover.

a. Landowner/occupier owes a duty of reasonable care to protect a trespassing child injured by a hazardous condition on the land where:

i. A reasonable LO would know or foresee that (1) there is a dangerous condition on land, (2) children are likely to trespass on the land, and (3) because of their youth and inexperience, such children will face an unreasonable risk of serious injury. (See p. 359, ¶ 1.)

1. Only applies to children of tender years (young children). Teenagers not included

2. Also called: Attractive nuisance doctrine- something might be attractive for a child to explore, Turntable doctrine- doctrine originated from child trespassing on train turntable and got hurt

Rowland v. Christian

· Social guest in defendants apartment who was renting it, plaintiff was entering land as a guest. Social guests are licensees

· Land occupier knew plaintiff was present and knew bathroom was dangerous

· CA court held duties owed to entrants on land should be duty of reasonable care 

· Normal rules of negligence

· Too many rules that make it complex. Keeping it simple as negligence case

· A mans life does not become less worthy of protection of the law because they came into the land without permission (trespasser) or with permission but without a business purpose (licensee)

· Modern humanitarian values cut against owing certain entrance a special duty because you should owe them all a duty

· Is it true that you do not vary your conduct with respect to keeping your own property reasonably safe depending on who you anticipate coming into your property? 

· Courts say this might be true for business invitees because you should not treat them differently than social guests, but questioning the idea on trespassers

· CA Supreme Court abolishes entrant classifications entirely 

· Categories are irrelevant 

· RPP/SSC duty owed to all entrants (California Rule)

· Doesn’t matter status; you are owed a duty 

Scurti v. City of New York

· New York said they followed CA on this so everyone owed a duty but then added rule they only owed a duty to a foreseeable plaintiff (class of persons) 

· Plaintiff entered without permission which shows it was not foreseeable at the time of injury

· New York sees foreseeable as matter of law, duty

· If this was CA where it was question of fact, proximate cause, for jury to answer even for trespassers because they need to ask if a trespasser was foreseeable

· Complicates things. Replaces harshness with a lot of uncertainty

vi. “Open and obvious” hazards on land

1. Traditional rule: There is no duty to warn an entrant of a hazard that is “open and obvious,” so an entrant injured by such a hazard does not have a negligence claim against the landowner/occupier.

a. -- Thus this “complete bar to recovery” rule was consistent with the Butterfield rule for contributory negligence (P barred from all recovery).

2. Modern rule (see Restatement (Second) of Torts): A landowner/occupier owes an entrant a duty of reasonable care to protect the entrant from even an “open and obvious” hazard where the entrant’s encounter with the hazard is reasonably foreseeable.

a. -- Note that this sends “open and obvious” cases into the world of “comparative fault.” The “open and obvious” nature of the hazard is relevant to whether the entrant acted negligently for his own safety, which would reduce recovery in a comparative scheme.
Kentucky River Medical Center v. McIntosh

· Plaintiff was a EMT and tripped over a rare curb in the entry area of the ER. Need to step over a curb to enter ER. The EMT stepped out of car and tripped over curb broke hip. She was an invitee.

· This was an open and obvious hazard as it was right there and not hidden

· Issue:

· Is there a duty to protect, by warning or removing it, an entrant on land by this hazard even though it is open and obvious?

· Holding:

· Used restatement 2nd and said yes there is duty to protect someone sometimes even if it is open and hazard

· This EMT was not thinking or looking at the curb. May have encountered it many times but was distracted when rushing to help a critical patient

· Duty of reasonable care to protect land entrant from open and obvious hazard

· This is relative to comparative negligence

· Consistent with departure away from Butterfield and related to comparative negligence

· Jury is able to decide the negligence between both defendant and plaintiff and reduce amount accordingly

· Curb = open and obvious hazard 

· Says modern comparative trend is better

· Test: reasonable foreseeability to the landowner


· If the landowner should expect the entrant to encounter this hazard, then there would be a duty owed (i.e., distracted) 

· The question shouldn’t be whether it is open and obvious 

· The question is should the landowner reasonably expect an entrant to encounter this even though it is “open and obvious” (foreseeable that people aren’t paying attention) 

· How do you decide if it’s foreseeable that someone would be distracted?

vii. Recreational-Use Statutes
1. Purpose of these statutes is for landowners to open the land for the public for recreational purposes

a. Takes away threat of negligence suit

2. Landowner opens land to public use, people come on land for a recreational purpose 

3. Distinction between entrant who pays (invitee; owed a duty of reasonable care) and entrant who does not pay (can’t sue for negligence; not owed a duty of reasonable care) 

a. Some say parking counts as payment, some say it doesn’t 

4. Encourage owners of large tracts of land to allow public onto land for free (shielding owners from liability) 

5. Usually willful or malicious failure to warn against a dangerous condition doesn’t protect against liability 

a. Alligators in pond, rotten handrails/steps if landowner knows about it

6. States vary on if government is protected 

a. Most states say government cannot use the statute

b. If government could use these statutes, then you can never sue for torts in parks

viii. Landlords’ Duty to Tenants
1. Pay attention to what is in the lease

2. Most states say landlord owes tenants a reasonable duty of care (invitee)

c. Firefighters Rule

i. Most states have a rule that says a professional rescuer (firefighter, police officer, EMT, for example) cannot recover in a negligence suit when injured by the very hazard or risk that brought the rescuer to the scene in the first place.

1. -- Originally created as a narrow rule that barred firefighters from suing property owners for negligence in starting the fire that brought them to the scene in the first place; it was a “landowner/entrant” rule.

2. -- Often expanded beyond that setting now.

3. -- But some states have rejected it, either by legislation or court opinion (and some have never adopted it).

ii. Example: Firefighters would be called for a fire and lets say the fire was caused in the kitchen from leaving something on the stove. If the firefighter gets injured can they sue the person at the home who started the fire for negligence?

1. This rule says no: firefighter cannot sue homeowner for negligently starting a fire

2. Do not want to discourage people from calling fire department in fear of being sued

a. Unproven and unlikely people think like this
iii. Most courts hold that the firefighter’s rule does not foreclose suit against an intentional or willful wrongdoer 
· Minnich v. Med-Waste, Inc.
· Rationales in support of the rule:

· Firefighters are already compensated. Their salaries are paid by taxes of citizens, so defendant paid for firefighter to accept the risk

· Assumption of risk ( assume the risks of the hazards of your job (implied). Primary assumption of risk

· Proximate cause rationale. Injury too remote from risk created

· Remove disincentive of calling for help; fear of being sued 

· Court does not adopt the Firefighter’s Rule in South Carolina 

· Other Examples:

· CA case: firefighter came onto residential property to fight a fire and when they got near the house the garage exploded and led to injuries. Firefighter sued homeowner because garage had no notice it was a meth lab and that was not included in the risk

· Police called into alley way to visit abandoned car there. When police came and looked in car then stepped back into a window well and broke his leg. Holding was the hazard in the land is not what brought police there

d. Government Immunity
i. Federal Tort Claims Act (FTCA) – elements (see p. 422)

1. Claim is (1) against the United States, (2) for money damages, (3) for injury or loss of property, or personal injury or death, (4) caused by the negligent or wrongful act or omission of any employee of the Government, (5) while acting within the scope of his office or employment, (6) under circumstances where the United States, if a private person, would be liable to the claimant in accordance with the law of the place where the act or omission occurred.*

a. *This final element has two components: (a) Plaintiff’s cause of action must be comparable to a cause of action against a private citizen recognized by the state in which the tort occurred, and (b) Even where there is a private analog, if a private person would not be liable under state law for engaging in that activity, the federal government is not liable, either.

2. Brandback vs. King

a. Waives sovereign immunity of US for certain torts committed by federal employees acting within scope of their employment

b. Effect of this is that it is now very hard to sue individual government employee but allows you to sue government under certain circumstances

i. As long as employee act was within scope of job then he is not liable but government is

c. If that individual government employee was acting within scope of employment then congress says the USA is substituted as the defendant and there is no claim against individual actor

d. Different from liability in common law where if UPS driver hits you within scope of employment, then you have to sue employee for negligence and UPS

i. Under federal statute westfall act, if that same scenario was true, but it was a FBI car hitting you while going to work, if you sue them for negligence then the attorney general of USA will declare it was within scope of employment and will substitute individual with USA

ii. Governing law

1. State law, not federal law provides substantive law in a federal tort claim

2. Ex: injured on property owned by government. The law that applies will depend on what state you are in. If you are licensee in a state that gives lower duty to licensee then it will be applied like that.

a. Exact same facts can lead to liability in one state compared to another

3. Applicable state law governs whether someone was acting within state of employment. If it was not within scope of employment then individual may be liable but government will not.

4. MDCG vs. United States

a. Border patrol agent kidnapping rape was not in furtherance of authorized duty under Texas law

b. Dismissing claim against federal government

c. Can only go after individual agent

d. More outrageous act is, less likely you’ll hold government liable

iii. Analogous liability

1. If there is a private person analog to this then government can be liable but if there is not then plaintiff has to lose

2. United states vs. Olsen

a. Olsen held that statutory provision means courts need to focus on whether there is private analogous activity in state involved

i. Asking to imagine government to be a private entity and see if a suit would arise under those circumstances

b. Negligence of federal mine inspectors caused injury to minors

c. Question is whether Arizona state law would provide for liability for a private person in analogous situation of federal mine company

d. Court held there are private people who do this so it is similar and can be analogous

iv. FTCA – Specific Statutory Conditions and Limitations (p. 425)

1. -- Plaintiff must file notice of claim with the relevant federal agency before suit, and cannot sue before the agency has denied the claim, or has not responded within 6 months, whichever comes first.

a. Ex: injured in national park then you’d notify national park service by filing notice of the claim, then you cannot sue until agency has denied the claim or has not responded within 6 months

b. Claims that get litigated are the ones where government does not think they have merit. The claims where government thinks they will lose, they usually settle it privately

2. -- Claim must be brought in federal (not state) court

3. -- No jury trial; bench trial only

4. -- Strict liability claims not allowed (only negligence claims, or some intentional torts)

5. -- Statute retains immunity for certain activities (e.g., combatant activities, delivery of mail, claims arising in foreign countries)

6. -- Statute retains immunity for some specific torts, including those “arising out of” assault, battery, false imprisonment, malicious prosecution, and defamation

a. -- Exception (also in statute): Government may be liable for assault, battery or false imprisonment if committed by “investigative or law enforcement officers” acting within the scope of their employment

i. Ex: FBI beats you up then you can sue for assault or battery

v. Suites against individual federal employees

1. Because federal employees are not “state actors,” they cannot be sued for violating plaintiff’s federal civil rights

2. Very narrow exception; hard to win under Bivens case

a. Allows you to sue them under constitution for violating constitution 
b. Ex. where Bivens applies:

i. Strip searching plaintiff in front of family and manacling him

ii. Gender discrimination by congressman against staff member

iii. Failure to give medical attention to prisoner with asthma in federal custody
vi. FTCA – Discretionary immunity

1. By statute, federal courts lack jurisdiction over “Any claim . . . based on the exercise or performance or the failure to exercise or perform a discretionary function or duty on the part of a federal agency or an employee of the Government, whether or not the discretion involved be abused.”

a. -- The U.S. Supreme Court has held that adjudicating this discretionary immunity, the federal court must (1) identify the conduct that allegedly caused the harm, then (2) determine whether the conduct is of a nature and quality that Congress sought to shelter from tort liability. (The Gaubert test.)

b. -- The second step encompasses two questions: (a) Is the conduct itself discretionary? And if so, (b) is the discretion “susceptible to policy analysis”?

i. (a) did the employee have the discretion to do or not do that? If there is a mandatory statute that makes government employee do it, then there is no discretion

ii.  (b) If it is susceptible to policy analysis, then claim is dismissed

iii. Government wins almost all of these cases because hard to go against susceptible to policy analysis

2. Hajdusek v. United States

a. Plaintiff had enlisted in US marine corp reserve under delayed entry program thus he was not yet considered an active marine member

b. He suffered very serious and permanent injuries after being subject to an extraneous workout run by sergeant

c. Plaintiff sued federal government

d. Plaintiff must give notice to marine corps of notice to sue, then they either do nothing for 6 months or turn it down

i. Then he filed to sue under FTCA

e. Government argued this claim is barred against discretionary immunity

f. Issue: does discretionary immunity apply?

i. Was the exercise regiment something that the government said how training should be run?

g. Court found out marine instructors are just given a general training regiment and then the individual marine is left to make the rest of the details

h. Using the 2 prong test, the first one was met because the marine instructor created the training without guidance from government

i. Need to identify prong 2B whether this was susceptible to policy analysis

1. Deciding whether government agent is susceptible to policy analysis is challenging

i. Court determined this was susceptible to analysis

i. Court will usually say this, making this very hard to pass

ii. Deciding how hard a marine should train requires weighing policy goals

iii. Court looked at how bad the conduct was and said it was not as bad as the harm done

1. Very protective for the government

3. Avoiding “second guessing”

a. Do not want judges second guessing policy decisions made by another branch. Want to preserve separation of the 3 branches of government

b. Judicial branch does not want to exert power over executive branch

c. Cases that bring these issues would normally be successful if US government was not involved. US government’s involvement brings discretionary immunity

4. Implementation vs. Design of a course of action

a. There should be a distinction between designing a particular course of action and merely implementing the course of action

i. Former is protected by discretionary immunity while latter is not

5. Property maintenance

a. Decisions about routine property maintenance, even if they involve some element of choice, is usually not susceptible to policy analysis

6. Loge v. United States

a. The judicial branch cannot pass laws or regulation, but they could enforce standards and provided regulation

b. Executive like federal agency has discretion on what laws to pass but they do not have discretion to disobey mandatory rules

c. Testing of a vaccine was not barred by discretionary immunity because the government has no discretion to disregard the mandatory regulations

d. Government was negligent in failing to regulate the drug, but failure to pass laws is not actionable in courts

7. Government contractors

a. Government uses private contractors for a lot of things

b. Very common for government to use the private contractors embedded with the military

c. Federal tort claims act says private contractors retained by government share their immunity

i. Contractors themselves are benefited from government immunity

ii. As long as contractor is given and follows directions then they are immune

d. Saleh v. Titan Corp

i. Contractors that provided interrogators to the military were immune from suit by Iraqi prisoners who claimed to have been tortured

1. Immune because following directions of government
vii. The Feres Doctrine

1. “The Government is not liable under the [FTCA] for injuries to servicemen where the injuries arise out of or are in the course of activity incident to service.” -- Feres v. United States, 340 U.S. 135 (1950).

a. This bars almost every claim from members of the active military

i. Almost no rights to sue if you are in active military

b. Do not want courts to intervene with military discipline

c. There should be one law governing relationship of soldiers and government, no separate state laws

i. Active military members are not able to choose where they live so it is not fair for different states to have different laws when there is no freedom to choose

d. Need to avoid judicial interference with military discipline

viii. § 3. Tort liability of States and Municipalities

1. A. Under state law (pp. 440-49)

a. -- Liability for failure to provide police or fire protection is rarely found, either because of “discretionary immunity” or something like it, or because of the “public duty doctrine.”

i. Discretionary immunity: Look at claim and ask did that conduct stem from a planning decision; if it did then state is immune. However, if it is an operational decision then state can be sued

ii. Public duty rule: governments do not owe a duty to an individual where they owe a duty to everyone. If you owe a duty to everyone, you do not owe a duty to an individual

1. Looking for a duty owed by government to an individual that differs to a duty to everyone else. Do not want to bring a suit where government owes a duty to everyone

2. Governmental entities are liable when they breach a duty at least to an identifiable specific class of people or an individual

3. Not all states follow this but it is widely used on failure to provide police or fire department protection

4. Ex: State owes duty to everyone to provide police and fire department protection so you cannot sue on this because everyone can sue

5. Public duty leads to same distinction as discretionary immunity

iii. Riss v. City of New York: judiciary should not be in business of allocating resources of government. Judges were not created to tell other branches of government what to do or appropriate funds. Maintenance of highways or public buildings is allowed to be sued and very different than provision of public service to protect people. Not a good way to run government to have judges decide how government allocates money. Not appropriate case of liability if government has not begun to act

iv. Cuffy v. City of New York: need to prove 4 elements: (1) promises or actions that represent an assumption of an affirmative duty to act on the plaintiff’s behalf, (2) knowledge of the part of the party that if they do not act there is a risk of harm, (3) some form of direct contact with the agent and injured party, (4) did the plaintiff justifiably rely on the party to come

v. CA supreme court: About separation of powers and about courts laying off and not interfering with other branches of government
vi. Pg 447 bombing litigation case: court found port authorities was found to same discretionary immunity as government because performance was to do with a government function and had to do with government allocation of police resources

b. -- Liability may be found, however, where police or fire department personnel has begun to act or has made a promise on which the plaintiff has relied.

i. Virtually impossible to sue state or county for failing to send protection, however if you call fire department and they are on their way then a special relationship is formed 

ii. Public duty rule: if you make an individual relationship with a police and officer then it goes from everyone can sue to just an individual

iii. Harry Stoller and Co. v. City of Lowell: fire protection case. Plaintiff owned 5 buildings that were destroyed by fires. Firefighters did not use sprinklers, instead hoses. City not immune because the negligent conduct was not found on planning or policy decisions (no discretion immunity)

iv. Defects of government property: many state statutes allow government to be sued when it fails to maintain state property

1. Difference between design of property (immunity, planning decision) or maintaining property

2. Traffic lights or signs draw a distinction between design distinction such as where to have a traffic light (immune) is contrasted to maintaining a sign (not immune)

2. B. Under federal law (pp. 449-50)

a. -- Under section 1983 of the Civil Rights Act, a municipality (a “person”) may be held liable for its own violation of plaintiff’s federal rights, but only where the plaintiff proves that a “policy or custom” of the municipality caused the violation of those rights.

i. When you see a lawsuit against a city, then it is generally a claim that the city has failed in its training in its police. This is a proper claim that works

1. Systemic police misconduct due to lack of training run by city
b. -- A state is not a “person” and thus cannot be liable under section 1983.
ix. 42 U.S.C.A. § 1983: Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other persons within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress. . . .

1. You have a civil liability under federal law if 1) a defendant is a person 2) acting under color of state law (will include LAPD, LA Sherriff; will not apply to federal people like FBI or border patrol) 3) subjects the plaintiff to a deprivation of federal right (not state right claim like battery or assault)

a. You are empowered by state law and violated plaintiff’s federal constitutional rights

i. Ex: George Floyd was violation of 4th amendment by state cop

b. Fees paid by government are why people sue under this section

i. When you have a case that fits it, you want to bring this statute so government pays attorney fees

c. Constitutional test

i. Was the action unreasonable?

ii. Ex: was the search and seizure unreasonable under 4th amendment?

iii. Ex: 8th amendment violation requires defendant inflicted cruel and unusual punishment

iv. Therefore, most cases brought under §1983 comes from 4th amendment as it is easiest to bring forth

d. Passed during reconstruction period after civil war in 1871

i. Active since 1960s to be used to allow a plaintiff injured by the tortious act by a state or municipal actor especially in executive branch (police) to bring suit

e. Claim only happens when a person acting under state law deprives them of a constitutional right

i. Person who commits the tort is given the authority 

f. Color of state law

i. A person acts under a color of state law if at the time of the wrongful act that person was exercising power made possible by state law

1. The action must be related in some way to the performance of the duties of state office

a. Ex: police brutality (police power derives under state law)
g. Monell case: a city may be held liable under this section if a policy or custom caused the violation of federal rights. Claim requires plaintiff challenged policy demonstrates fault such as failure to train police

i. Plaintiff must prove both that the challenged policy or custom demonstrates the municipality’s fault and that the municipality’s action was the moving force behind the violation of the plaintiff’s federal rights

x. § 4. Tort liability of state and local officers

1. A. Under state law (pp. 450-51)
a. Ministerial conduct that has no choice or discretion may make state or local officers liable under state law

b. Discretionary acts are protected by state-law immunity

i. Not immune if there is improper purpose or malice

1. Leaves room for litigation

c. States are split and use things besides discretionary:

i. Some states remove some or all of the immunity but provide indemnity to the officer for cost of defense and any judgment against him

ii. Some states grant a very broad immunity and leave the plaintiff a direct claim against the state for the officer’s torts

iii. Some states, where officer acts with malice or gross negligence, the state is immune from suit but officer is not

iv. Some states, employees whose acts was within scope of their duties are granted immunity but the immunity is lost when it falls outside scope
2. B. Under federal law: section 1983 (pp. 451-60)

a. -- Constitutional rights frequently at issue:

b. (a) Fourth Amendment, protecting against “unreasonable” searches and seizures

c. (b) Eighth Amendment, protecting against “cruel and unusual punishment”

d. (c) Fourteenth Amendment, guaranteeing substantive “due process” (test often used is whether conduct “shocks the conscience of the court”)

e. -- Individual officers are given a powerful “qualified immunity” and often escape liability on that basis.

xi. Qualified Immunity under Federal Law

1. “Qualified immunity attaches when an official’s conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known. A right is clearly established when it is sufficiently clear that every reasonable official would have understood that what he is doing violates that right. Although this Court’s case law does not require a case directly on point for a right to be clearly established, existing precedent must have placed the statutory or constitutional question beyond debate.” -- Rivas-Villegas v. Cortesluna, 142 S.Ct. 4 (2021)

2. Even if plaintiff proves defendant acting under color of state law violated constitutional rights of plaintiff, the defendant can bring forth a privilege that makes them immune from suit because they have qualified immunity

a. SCOTUS expanded qualified immunity to make police hardly ever liable

3. Safford Unified School Dist. No. 1 v. Redding 

a. Student was called out of class because they had fear she was dealing drugs (over the counter painkillers like ibuprofen)

b. The school did a strip search on the 13 year old middle school student which was mortifying and harmful

c. She sued school officials under §1983 and defendants had qualified immunity

d. Even though strip search violated fourth amendment, defendants escaped liability because they are qualified immune

e. A right is clearly established when every official understands the right would have been violated 

f. There was clear violation of 4th amendment by doing unreasonable search of middle school girl but defendants are not liable because court says they are looking for a uniform body of case law, and possibly one SCOTUS case, that says conduct defendant engaged in has been held to be unconstitutional

i. Very hard to prove

ii. The defendants who did the search was immunized because no body of law showed it as unconstitutional

4. Rivas-Villegas v. Cortesluna

a. The prior case law being asserted by the plaintiff is just not close enough to the facts of the case before us

b. Need to prove case before us is sufficiently similar to case at bar

c. Court examines facts of case before it in a fair amount of detail

i. Ex: Police officer strangled Cortesluna with left knee and held down for 8 seconds

d. Plaintiff finds one case with a similar fact pattern and said that case held it was a violation of 4th amendment but supreme court here says that case is not similar enough because prior precedent has to give fair notice to police that actions about to be taken violate constitution

i. Since not similar enough, police officer in this current case had qualified immunity

5. Pearson v. Callahan

a. Modern courts now ask if right was clearly established at the time of violation such as public official is on fair notice that their conduct will violate the constitution?

VI. LIMITING THE DUTY OF CARE BASED ON RELATIONSHIPS OR THEIR ABSENCE
a. Nonfeasance

i. No duty to assist another (no duty to rescue rule) 

ii. Pro-defendant rule 

1. Usual cases that trigger nonfeasance: 

a. Duty to rescue 

b. Duty to protect 3rd party from attack 

iii. Misfeasance: acting badly, creating risk of harm; owe RPP/SSC (most cases thus far)

iv. Nonfeasance: not acting at all; no duty of RPP/SSC

1. Not as common as misfeasance
v. Newton v. Ellis

1. Ellis left unlighted excavations at night. Newton the plaintiff comes along in a carriage and carriage crashes into a hole. Sues for injury

2. Ellis says as defense they do not owe a duty because this is nonfeasance and not misfeasance

3. Court said this cannot be a nonfeasance because defendant improperly dug without taking the proper steps for protecting from injury. Improperly did the work thus cannot be nonfeasance
a. Defendant did work in an improper mode.
vi. Examples:
1. Hotel manager fails to repair a dangerous wall and the plaintiffs are struck by falling debris: misfeasance

2. Bicycle appears in front of car, defendant does not try to break then hits cyclist: misfeasance

vii. Times where courts go through nonfeasance analysis

1. The failure to rescue someone who is in need of help is an area where courts go through nonfeasance analysis because general rule is you do not have a duty of care to rescue someone else if you did not create the risk of harm

a. Unlikely to be tested on in detail

2. Allegation of the defendant being negligent for failing to protect the plaintiff from a third-party attack (bigger nonfeasance case)

a. No duty rule first then exception to no duty rule

viii. Exceptions to no duty to rescue rule

1. Statute or ordinance that creates duty of care

a. Will remove it from nonfeasance

2. If an actor’s prior conduct, whether tortious or innocent has caused harm to another person, the actor has a duty to render assistance to prevent further harm

3. If the person has created continuing risk of harm even innocently
ix. Analysis

1. If general rule is there is a duty owed to everyone

a. Exception to someone who is not rescuing someone

i. Then no duty

1. Exception to that exception: if that defendant who is being sued for failing to rescue has caused harm to that person, even innocently, then you have duty to assist to prevent making harm worse (Hit and run exception)

a. If you accidentally hit someone who jumps in front of your car then you have duty to stop and help

b. The Duty to Protect from Third Persons
i. TP (third person) attacks P, causing injury.

ii. P can also sue TP (often for an intentional tort). But in these cases, P is suing D for negligent failure to protect P from TP.

iii. General rule: There is NO DUTY to protect a plaintiff from an attack by a third person.

iv. Exceptions: special relationship and Rowland v. Christian factors

1. (1) Where (a) D was in a “special relationship” with P and (b) the risk of harm to P from TP’s conduct was reasonably foreseeable, or
a. On (a), courts have identified a handful of such duty-creating relationships:

i. Common carriers and passengers

ii. Innkeepers and guests

iii. Landowner/occupants and invitees (R3d: LO’s who hold land open to the public, and lawful entrants)

iv. Custodians and protectees (e.g., jailers and prisoners; hospitals and patients)

v. Employers and employees

vi. Schools and students

vii. Landlords and tenants

b. On (b), whether a criminal attack was reasonably foreseeable may be determined using one of four tests, depending on the jurisdiction:

i. Specific harm rule (not followed much)

1. Ex: store employee is looking through window of store and sees plaintiff about to be struck by TP
ii. Prior similar incidents test (still common)
iii. Totality of circumstances test (majority rule)

1. Ex: Client being sued as defendant and there is similar criminal activity 2 years ago but nothing happened for a while and crime rate dropped, then this will be taken into account for totality of circumstances
iv. Balancing test (applied in Posecai, and from Cal.)

Brown v. USA Taekwondo

· Defendant was sexually abusing teens. Claim here in torts was against the organization failing to protect the plaintiff 

· Issue: Did the USA and Taekwondo community owe a duty to the plaintiff, to protect her from abuse from her coach?

· Plaintiff alleges the organizations left defendant on the job for several months after finding out about the abuse

· The organizations moved to dismiss by saying on the face of the complaint there are insufficient allegations that they owed a duty

· Default rule for failing to protect against a third party is that they do not owe a duty

· Court says no duty on US Olympic committee but there was a duty on Taekwondo organization

· Reaffirm general rule of no duty to protect plaintiff from third person however looking at exception in this case

· Exception is a two step process: 1) identify a special relationship either between the plaintiff and the defendant or the defendant or the source of harm (third person)

· Either of these special relationships will trigger a duty but is not sufficient alone to create duty

· If you do not find special relationship then case is over and they did not find one between plaintiff or defendant and US Olympic committee

· With respect to US Taekwondo there is a special relationship with defendant coach

· 2) go through factors of Rowland v. Christian which are the factors to determine whether a duty does not exist

· Foreseeability of the harm. If the harm to the plaintiff is unforeseeable then that factor cuts against the duty. However, when it is foreseeable, it will cut in favor of duty of care 

· Degree of certainty plaintiff suffered injury

· Moral blame attached to defendants conduct. Greater moral blame means more likely to find duty of care

· Policy of preventing future harm

· Extent of burden to the defendant and consequences to the community of imposing a duty to exercise care with resulting liability for breach
· Availability, cost, and prevalence of insurance for the risk involved

· If you’re acting and creating a risk then you owe a duty of care

· A special relationship between defendant and victim occurs when there is an expectation of help and protection to prevent harm by a third party and position of vulnerability 

· Special relationship: if you hire someone and see they have a criminal background check then you are in a unique position to prevent them from doing harm

· Court says a special relationship by itself is it not enough to create a duty of care. Need to look at Rowland v Christian factors

· Most important factor is foreseeability of harm of plaintiff

· Special relationship with foreseeability is almost certain enough to create a duty of care against a third party of attack

Posecai v. Wal-Mart Stores, Inc. 

Posecai (plaintiff) was shopping at a store owned by Wal-Mart (defendant) during the daytime. While in the parking lot, also owned by Wal-Mart, a man robbed Posecai of her jewelry after threatening her with a gun. Wal-Mart had not posted security guards in the parking lot. In the last six and a half years, three robberies took place on Wal-Mart’s property, while eighty-three similar offenses took place on the same block. Posecai brought a negligence claim against Wal-Mart, alleging that it had a duty to place security guards in the parking lot because of the past criminal activity. 

· Is there reasonable foreseeability? 

· Plaintiff is a business invitee, so there is a special relationship but now need to look for foreseeability 

· Special relationship but no foreseeability = no duty 
· Court examines 4 different jurisdictional approaches:

· 1. Specific harm rule – see someone about to be attacked 

· A landowner does not owe a duty to protect patrons from the violent acts of third parties unless he is aware of specific, imminent harm about to befall them. 

· Critique: too outdated; too restrictive in limiting the duty of protection that business owners owe their invitees 

· 2. Prior similar incidents test – past history of criminal conduct will put landowner on notice of a future risk

· Under this test, foreseeability is established by evidence of previous crimes on or near the premises. The idea is that a past history of criminal conduct will put the landowner on notice of a future risk. 

· Courts consider the nature and extent of the previous crimes, as well as their recency, frequency, and similarity to the crime in question 

· Critique: Too restrictive, does not take everything into account, not outcome determinative, and not consistent in application 

· 3. Totality of the circumstances test – tend to find duty more readily under this approach, very broad (Majority Rule)
· Looks at everything relevant. This test takes additional factors into account, such as the nature, condition, and location of the land, as well as any other relevant factual circumstances bearing on foreseeability 

· The application of this test often focuses on the level of crime in the surrounding area and courts that apply this test are more willing to see property crimes or minor offenses as precursors to more violent crimes. 

· In general, the totality of circumstances test tends to place a greater duty on business owners to foresee the risk of criminal attacks on their property 

· Critique: too broad a standard, effectively imposing an unqualified duty to protect customers in areas experiencing any significant level of criminal activity 

· 4. Balancing test – foreseeability of harm and gravity balanced against burden of avoiding harm (Caroll Towing)
· California approach 

· Look at the burden of what the plaintiff is alleging the defendant should have done 

· “In determining the duty that exists, the foreseeability of harm and the gravity of harm must be balanced against the commensurate burden imposed on the business to protect against that harm. In cases in which there is a high degree of foreseeability of harm and the probable harm is great, the burden imposed upon defendant may be substantial. Alternatively, in cases in which a lesser degree of foreseeability is present or the potential harm is slight, less onerous burdens may be imposed.”
· Posecai Court goes with this approach 

· Like Carroll Towing; however, it was used in breach 

· In this context, courts have adopted Carroll Towing in determining duty (existence of duty v. breach of duty) 
· Posecai concluded sams club did not has requisites to be liable because they could not have reasonably foreseen the act

· Court says that burden of alternative conduct is taken from plaintiff’s reasoning of why they failed to have duty of care (ex: failed to have security guard) and that is the burden

· Burden to sams club is then burden of having security guard. Court believed this is a big burden. In order for it to be something they have to take on, there has to be a high level of foreseeability on third party attack 

· Posecai, which is a common way to follow this test, makes something that should be a jury question on breach of duty to now a question for the court

·  In view of ALI (American law institute), court is doing something jury should be doing. They believe court is protecting businesses from third party actions on their property

Marquay v. ENO – Duty in the school context 

· Negligent school officials (defendant) 

· Teachers who were sexual abusers (third-party) 

· Here, the defendant has a special relationship with both the plaintiffs (students) and third-party 

· Usually find a duty most readily when you have both relationships 

Wright v. PRG Real Estate Management, Inc.

· Plaintiff abducted by assailants from common area in apartment complex then robbed at gunpoint.

· Assailants got away and are unknown so plaintiff cannot sue them

· Plaintiff trying to find someone who is negligent and can be sued for failing to protect against assailant

· Plaintiff sues apartment complex manager owners

· General rule: a landlord does not owe an affirmative duty to a tenant to provide security around the apartment complex to protect from criminal activity

· Exceptions: 

· 1) affirmative acts exception. Where landlords direct action increases risk of harm (ex: giving master key to someone who should not have it)

· 2) voluntary undertake. If a landlord defendant has begun to provide security measures (undertaking, undertaken to do something to protect plaintiffs, tenants), once they undertook the duty that produces reasonable care, they cannot just pull that away and drop it. Plaintiff may have moved in for the voluntary undertake and it would be an undertaking problem if the defendant cut back on it. Landlord cutting back on measures tenant relies on creates a risk.

· 3) concealed danger exception. Varying on physical defects. Courts hold landlord has duty to maintain physical premises so as to not increase risk of third party attacks on tenants. (ex. Fixing broken locks)
· 4) common area exception. Owe duty to tenants with respect to common areas under landlords control but not all courts have done so. Common areas such as hallways, lobbies, outdoor areas are places where landlord has reasonable duty of care to protect plaintiffs from third party. Does not mean they are liable but rather only owe a duty of reasonable care

Kline v. 1500 Mass. Ave. Apartment Corp.

· Tenant has rented apartment in big apartment complex. When plaintiff tenant moved in, there was a doorman, a lot of security, a lot of lights. 7 years later, plaintiff still lives there and doorman has been let go and many protection measures have gone away even though crime rates have increased. Defendant landlord was dropping expenses because he could not afford to keep it up as crime rate rent up because less people moving there so defendant had to drop prices. With the high crime rates, plaintiff got attacked in hallway and sues landlord

· Court says defendant had to maintain same high level of security and if they did not, then that is a breach of duty of reasonable care

· Begin to act, then you have duty to continue to act reasonably 

· Does not mean there is liability because have to meet other elements as well

2. (2) Where (a) D was in a “special relationship” with TP (the third person; the “dangerous person”) (b) that made the risk of harm to P from TP’s conduct reasonably foreseeable. (Relationship D has with TP is what brings forth the foreseeability)

a. Q) What kinds of relationships have been recognized?

b. -- Where D has “custody” over TP (Dudley, p. 518)
i. Most states impose a duty of reasonable care on custodians of dangerous individuals to prevent those individuals from harming members of the public. 

ii. A few states require that the custodian be aware of threats to a specific victim or a group of victims of which the victim is a member to impose a duty, but the majority do not.

iii. Mental hospitals and prisons are clearly custodial facilities; some other facilities such as half-way houses can be defined as custodial in this analysis when they have some form of legal control over the residents.

c. -- Where D has “legal control” over TP (Notes, p. 518-19)

i. -- Where D is the parent of TP (duty is quite limited, see pp. 520-21)
1. Family members:

a. Courts reluctant to impose duty to control other family members
b. Pamela L. v. Farmer Ex: a wife knows her husband is a sexual abuser. Special duty and foreseeability found
i. Active assurance of “no problem”, i.e., telling plaintiff no problem acting with third-party when defendant knows otherwise 

2. Children: (protective for parents)

a. Parents aren’t vicariously liable for torts of their children 

b. No standard of care for parental supervision of children 

c. Parent only liable if they failed to control specific dangerous habit of child that they knew about or should have known about in the exercise of reasonable care 

d. Williamson. V. Daniels: Parents not liable for child attacking baby sitter because child did not act in this way before even though has history of bad behavior

ii. -- Where D is the employer of TP (pp. 521-22)
1. An employer controls employee to a degree, but not like a custodian 

2. When the employee does an intentional tort
a. Often negligent if using employer’s chattel or on employer premise
3. Negligent hiring, training or supervision of an employee 

a. Primary negligence = fault of the employer 

b. Many courts recognize that an employer may be directly liable for negligently hiring or retaining a dangerous person who later harms the plaintiff 

c. Liability often turns on whether the employer knew or should have known that the employee’s conduct would subject others to an unreasonable risk of harm 

4. Not vicarious liability = within the scope of employment 

a. Different theory of recovery 

5. Ex: If an employer hires someone to make delivery of beds to people’s homes and do not do background check and employee ends up being a known sex offender and the employee attacks someone at the home he delivered in then employer is liable for failing to do background check, breach of duty 

d. -- Where D is a mental health professional, such as a psychiatrist, psychologist, licensed psychiatric social worker, etc., and TP is D’s patient (Tarasoff), p. 522)
i. The Tarasoff court held that once a therapist determines, or under applicable professional standards reasonably should have determined, that a patient poses a serious danger of violence to others, he bears a duty to exercise reasonable care to protect the foreseeable victim of that danger. Determining breach requires a case-by-case analysis using the traditional standard of reasonable care under the circumstances.

e. -- Where D is a provider of alcohol to TP (Brigance and Notes, pp. 528-32)
i. Defendant = provider of alcohol. Third-Party = Drinker. Plaintiff = Victim of injury at hands of drinker (e.g., drunk driving) 

1. Historically, plaintiff couldn’t sue provider of alcohol because drinker bears full responsibility 

2. Maybe now we want to deter negligent alcohol provision and compensate the victim (third-party usually insolvent) 

3. Alcohol key cases involve: minors and visibly intoxicated (creates duty)

ii. Social Hosts

1. Courts that impose liability on alcohol vendors (ex: bars) will not necessarily impose the same kind of liability on social hosts that provide alcohol to guests, but some courts will allow such liability in special circumstances, such as when alcohol is furnished to minors, or when a heightened standard of evidence shows that the person served was visibly intoxicated.

2. California’s approach gives immunity to social hosts who give drinks away for free. Social hosts who sell drinks or charge a fee to enter a party, on the other hand, may be held liable. They may also lose their immunity if they provide drinks to an obviously intoxicated minor.

iii. Who does the duty run to? 
1. Most courts hold that an adult drinker is responsible for his own injuries.

a. Policy: fault of drinker is overwhelmingly worse than provider
iv. Dram Shop Statutes

1. Some states have enacted statutes which create civil liability for alcohol vendors, with various specific requirements, while others have immunized alcohol providers from negligence entirely. The statutes that do create a private right of action may have that serve as the only remedy.

2. Aimed at putting statutory liability for selling alcohol in some states
v. -- Compare to negligent entrustment (p. 534)
1. Giving someone a dangerous thing and then they use it. Since you should have known they would have used it in a dangerous way then it is negligent entrustment
2. Example: Defendant gives keys to car to person that is drunk and drunk driver injures someone 

a. Actionable because act of giving keys to drunk person 

b. Liable for negligent entrustment 

3. Example: Defendant gives gun to raging angry person and person goes out and murders person

a. Defendant is liable for negligent entrustment 

b. Entrusting chattel with person you know is likely to misuse it 

4. Providing alcohol to someone you should know to be driving is similar to negligent entrustment (just order flipped)

a. Not distinguishable
CUSTODY
Dudley v. Offender Aid & Restoration of Richmond, Inc.

· Spencer was convicted felon. Private organization allowed him to live in a halfway house with no security. One evening spencer gets away and murders a lady in a nearby apartment. In suit against halfway case was dismissed in favor of defendant but was reversed in appeals. There was special relationship between defendant and third party so you owe a duty to protect others for that third party. Improper to grant motion to dismiss because halfway house should not escape all liability

· Halfway house was a custodian in charge. Halfway house has all of spencer’s criminal records and knows everything about him thus foreseeable

· Halfway house (D) knows this is a convicted felon 
· You have facts about him
· They are very lax and allow him to come and go
· Special relationship exists, so there is a duty of care 
· Custodian (defendant), person in custody (third-party) 
· Has knowledge as to why this person is in custody; knows this person has been a dangerous person in the past 
· The very nature of the relationship gives rise to reasonable foreseeability ( duty 
· Custody v. Legal Control
· Custody – more strict 
· Control – legal relationship (parent, employer) 
Rosales v. Stewart

· Landlord was in duty because he could control the issue

· Renting to dangerous person known to be dangerous may be an issue and foreseeable

· Landlord did nothing about tenant who sometimes shoots out in the backyard

THERAPIST

Tarasoff v. Regents of University of California 

· Defendant = Therapist 

· Third-Party = Patient 

· Plaintiff = Victim of attack by patient 

· Victim Terasoff was student at UC Berkeley. Poddar was third party. He was a patient of student mental health services at UC Berkeley and during session with psychologist Poddar said he was going to kill his girlfriend, Terasoff, who he named. The psychologist then notified the superior person in the mental health services and that person contacted the campus police who talked to Poddar. No basis to arrest or detain him. He then killed Terrasoff. Terasoff’s parents sued everyone including the governing of UC who was the key defendant. The complaint was focused on duty

· Duty owed to patient by the therapist 

· Can the non-patient victim sue the therapist? 

· Generally, doctor do not owe a duty to a non-patient with respect with doctor’s duty to the patient (client) [conflict of interest] 

· Here, CA puts foreseeability of harm in duty and makes it the most important consideration 

· Victim was foreseeable because she was named by patient

· There is no showing of custody, but maybe control (but limited)

· Defendants had ability to control situation. Limited ability to control patient, however, because he was an outpatient, which different from Dudley case who was controllable as an impatient

· Limited control becomes easier though when victim is named and can easily protect

· Defendant whose patient (TP_ is dangerous is what makes it foreseeable

· The psychologist went to his superior and the superior called the campus police

· The therapist had the ability to protect the victim without putting himself at risk
· Therapist had victims specific name so greater duty to properly warn 

· There was a specific threat against a specific victim 

· Trasoff only applies in context of mental health professionals and no one else
· Therapists are trained to see if this is really a real threat 

· Only therapist trained to deal with these issues

· This does not extend to priests, lawyers, etc. 

· CA legislature – duty of care owed to identifiable victim, but can fulfill duty by notifying superior or law enforcement (statute often says how to fulfill duty)

· Here, did not breach duty because notified campus police

· Most states have adopted a Tarasoff statute

· Some states don’t require a specific threat (i.e., “I want to kill all women.”) 

Thompson v. County of Alameda

· Criminal said he will kill unnamed child so court said there was no duty on county who released the criminal because no one was identified before the killing

· “In those instances in which the released offender poses a predictable threat of harm to a named or readily identifiable victim… a releasing agent may well be liable for failure to warn such persons.”

ALCOHOL
Brigance v. Velvet Dove Restaurant, Inc.

· Restaurant serves alcohol to a group of minors and knew one was driving. Car accident after and one person was injured. Injured person sued the restaurant

· Categories:

· Defendant who is selling alcohol on consumption of premise

· Restaurant

· Bar

· Commercial sellers of alcohol (selling for alcohol off premise)

· Grocery store

· Liquor store

· Provide alcohol but do not sell it

· Party hosts

· Commercial sellers of alcohol for consumption on the premises owe a duty of reasonable care 

· Differentiate sellers (liquor store) where you don’t drink on the business premises 

· Duty not to sell alcohol to a noticeably intoxicated person (also not supposed to sell to minors) 

· Foreseeable for restaurant here to have foreseen a car accident

· Foreseeable type of harm – causing car accident from drunk driving 

· This is a creation of risk situation ( creating risk that person will do harm to themselves and/or others by selling alcohol to visibly drunk person (not nonfeasance) 

· Analogy to “Negligent Entrustment”

· Example: Defendant gives keys to car to person that is drunk and drunk driver injures someone 

· Actionable because act of giving keys to drunk person 

· Liable for negligent entrustment 

· Example: Defendant gives gun to raging angry person and person goes out and murders person

· Defendant is liable for negligent entrustment 

· Entrusting chattel with person you know is likely to misuse it 
VII. SPECIAL TYPES OF HARM: “PURE” EMOTIONAL DISTRESS
a. Intentional Infliction of Emotional Distress
i. Also called “The Tort of Outrage,” or “Intentional Infliction of Mental Distress,” or similar names in various states
ii. Stand-alone claims: harm accompanied without physical injury

1. If you suffered a physical injury as well then you do not need these claims

a. If in a car accident and you have physical injury and suffering all different pains from that and emotional stress arises then you do not need to add intentional infliction of emotional distress

i. Only look at it when predominantly only injury is emotional distress

iii. Intentional infliction of emotional distress is similar to assault and false imprisonment

1. Regards damage to mental state rather than physical damage
iv. ELEMENTS:

1. Intent to inflict severe emotional distress, or recklessness with respect to the infliction of severe emotional distress
a. Recklessness: conscious disregard of a known risk 
2. Extreme and outrageous conduct

3. Resulting in
a. Outrageous conduct has to cause the emotional distress (resulting in) (causal link)

4. Severe emotional distress
v. Restatement third is same as the elements here just worded differently

1. States may put it in different order but all states and restatement have this as the general context
Chanko v. American Broadcasting Companies, INC.

· ABC TV crew films in a hospital for a story

· Filmed decedents medical treatment and death and filmed doctor describing decedents death

· Family members find out about this and then sue intentional infliction of emotional distress (IIED)

· Court rejected the IIED claim

· Said the conduct was not “extreme and outrageous conduct” element 2 as a matter of law

· Plaintiff must bring facts that defendants conducts are so outrageous to go beyond bounds of decency and be regarded as atrocious and intolerable in a civilized society

· Very high standard

· Hard to meet

· Concluded it was offensive but not extreme and outrageous

· Must be worse than offending someone in a really bad way

GTE Southwest, Inc. V. Bruce

· Several employee working under Shields the boss alleged that boss terrorized them and threatened them and would physically charge at them and then stopping right before to make contact. Shields would yell at employees. Would stare at employees for 30 minutes making them feel like they cannot leave.

· Engaged in grossly abusive, threatened, and degrading conduct, regularly using the harshest vulgarity, verbally, threatening and terrorizing them

· Court said this met standards of IIED

· This was a regular pattern of activity by Shields repeatedly over a long period of time. He was a boss and they were employees. Employees let him know they do not like him doing this and he continued. 

· Met all the standards of extreme and outrageous conduct

· Repeated conduct for a long period

· Abuse of power (boss to employee)

· Abuse of power makes emotional distress there because you cannot get out of it. Should not have to decide to quit job to escape

· Employees notified him they did not like this which indicates they did not like it so defendant knew of the emotional distress it caused

vi. “Extreme and outrageous” conduct – Cases often fit into one or more of the following patterns:

1. Repeated conduct, or conduct that takes place over a long period

2. An abuse of power

3. Defendant’s knowledge of plaintiff’s vulnerability to emotional distress
Jones v. Clinton
· Bill Clinton when he was governor of Arkansas saw Paul Jones and thought she was attracted and ordered police to get her and bring her to his room and made a single request for sexual contact
· She then sued him for IIED
· Court dismissed claim and said a single request is not enough
· No matter how offensive it may be, a single epithet is not enough
· Abuse of power was there but (1) repeated conduct was not
Sindi v. El-Moslimany

· Defendant was engaged in a four year vituperation against plaintiff

· IIED was found
vii. Abuse of power

1. Lately, courts have expressed some misgivings about holdings that indicated any time a boss has done thing to you repeatedly will be considered Extreme and Outrageous

a. Cannot hold every workplace case IIED because maybe other claims such as employment discrimination statutes are more appropriate

i. Courts have been inconsistent regarding whether you can bring IIED if another tort arises from the same facts

viii. Knowledge of plaintiff’s vulnerability
1. Pattern may be seen as subset of the abuse-of-power pattern
2. Ex: Insurance company conduct outrageous where it denied and delayed paying for treatment knowing claimant had limited life expectancy

3. Ex: affirming jury verdict for plaintiff where church bishop acted with knowledge of teenaged church member’s peculiar susceptibility to emotional distress
ix. IIED liability to a “bystander”

1. Where D has intentionally or recklessly directed extreme and outrageous conduct at another person (other than the plaintiff), the plaintiff can recover for severe emotional distress ONLY if:

a. (1) P was present at the time D committed the act, and

b. (2) P is an immediate family member of the other person (the intended victim)

i. Spouse, parent, sibling, or child

2. Scope is narrow because it would be a huge number of potential plaintiffs if they can all claim as bystanders

a. Example: attempted assassination of Ronald Regan caused severe emotional distress across the entire nation

i. Thus without these limitations, thousands of people would be able to claim themselves as bystanders

3. Line drawing rule
4. If extreme and outrageous conduct is terrorism then there is no presence requirement (1), immediate family member (2) rule still exist

a. Roth v. Islamic Republic of Iran

b. Negligent Infliction of Emotional Distress
i. -- Needed as a separate cause of action only where there is not a physical injury to the plaintiff that precedes the “distress.” Where a plaintiff is physically injured, past and future pain and suffering is how such emotional distress is recovered, as “parasitic” damages.

1. If there is a physical injury then cannot bring NIED claim

ii. Stacy v. Rederiet Otto Danielsen, A.D.

1. Case where plaintiff was fearful of some imminent harmful contact (sounds like assault however there was no intent from plaintiff so makes it sound like negligence too)

a. Because they were afraid of being hurt but ultimately was not, should be able to claim from fear of the negligence

i. Courts usually deny this

2. Stacy operated small fishing vessel and freighter was heading straight toward him and he feared for his life and thought he will be killed

a. Zone of danger test would allow recovery

iii. Mitchell v. Rochester Railway Co.

1. Since she was not injured by horses, plaintiff tried this theory

2. Court held no NIED here

iv. Zone of danger test

1. If plaintiff feared for own physical safety then they were in “zone of danger”

2. Fearful for own physical safety

3. If you are in zone of danger and suffer severe distress then you can recover 

4. If Mitchell court adopted zone of danger case then plaintiff would have recovered there

5. Whether plaintiff subjectively feared for his own safety

a. Some jurisdictions do not look at this. Example, CA uses diff test

b. Jurisdiction you are in will determine what you use

v. NIED claim: historical development

1. Originally, such a cause of action was not recognized at all. Starting in the mid-20th century states began to recognize a claim for “pure” emotional distress caused by defendant’s negligence, but did so only where plaintiff proved something in addition to all of the elements of the prima facie case of negligence, such as:

a. (1) “impact” preceding the distress, or

i. 4-5 states follow this in a watered down way

ii. Require a physical impact of some kind preceding the emotional distress

1. Does not have to cause an injury because if it did then it would be parasitic damages

2. Just has to be a touching

iii. Example: horse came up to Mitchell and sneezed on her

iv. Most courts think this is a crazy way to draw the line

v. Limits plaintiffs only to those physically near the event which cuts down a lot of plaintiffs

1. Physical injury claim is already limited that way so this was a way to make it similar

b. (2) physical manifestations of the emotional distress, or

i. Plaintiff had to prove defendant owed a duty, breached it through negligent conduct, negligent conduct was factual cause (actual harm) of emotional distress, and proximate cause. Proximate cause- Foreseeable through the conduct and plaintiff was foreseeable plaintiff

ii. Also as a plaintiff must prove you suffered physical manifestations through the emotional distress

iii. Provide some proof you actually suffered emotional distress (physical manifestations)

1. Vomiting, passing out, PTSD, nightmares, etc.

iv. Genuineness of the claim

v. Physical manifestations must be medically diagnosable because they want real claims not fabricated claims

c. (3) plaintiff was in the “zone of danger” of defendant’s negligent act

i. Feared for your own physical safety

ii. Number of states follow this

vi. CA: prima facie case of negligence is enough

1. Dropped the three additional claims above

2. Molien v. Kaiser Foundation Hospitals

a. Said Physical manifestation is a complicated rule so they threw it out

vii. Combinations

1. States may combine the rules stated above in numerous ways

2. Looking at a new tort and the states are deciding what to do as cases come up

a. Cases come to court brought by parties 

b. Takes a few decades to truly know what the law is

3. Florida: can show through physical impact of manifested in physical injury

4. Nebraska: if fails to show impact or physical injury then must be in zone in danger
Dillon v. Legg: CA Supreme Court Case

· Mother and sister saw a vehicle strike the sister as they crossed the road. Mother was sitting on porch and saw her daughter struck by car negligently driven by defendant. Mother was in complete safety where she was sitting

· Mother sued for NIED

· At the time, CA applied zone of danger, which means plaintiff would lose because plaintiff was in no fear or in physical risk of injury

· Lawyer for plaintiff realizes under existing law they would lose, so lawyer argues to CA supreme court it was wrong result because zone of danger test is wrong. It filters out valid claim.

· CA changed rule that “direct victim” has no special rules

· Bystander will have to prove elements of negligence claim and additional guidelines/factors to consider (mentioned below)

Thing v. LaChusa: CA supreme court case (more conservative judges than in Dillon case)

· Believed Dillon factors did not work because it was multi-factor test and difficult to know what was good enough to pass the test

· Thus, they set up elements instead of factors

· Tightened it up

· Element 2 example: see a car accident and later find out one of your relatives was involved in it but did not know at the time. Element 2 would not be met here

· Element 3 probate code: people who can inherent money when person does not leave a will

· This case dramatically cut down cases for successful bystanders

Catron v. Lewis

· Catron has boat parked in state recreational area. After going around lake twice. Catron headed to shore and saw two jet skis coming at him. Catron then looked back and feared for his safety when jet skis aimed at his boat but then ended up hitting girl behind his boat and killed her and he witnessed it. Accident occurred 61 feet from Catron’s boat

· Psychiatrist diagnosed him from depression and anxiety disorder from it

· Catron sought damages from witnessing the accident and failure to save the person

· Was emotionally distressed from witnessing it

· Nebraska rule: if there was impact they would allow recovery. If there was physical injury then he could get parasitic damages. If none of these need to show (1) plaintiff was bystander victim based on familial relationship with victim or (2) direct victim of defendants negligence because they were within the zone of danger

· Ex: if jet ski hit his boat would be impact and recovery. Hitting rope 61 feet away is not impact.

· Court says he was not direct victim in zone of danger because not in risk of physical danger, it was 61 feet away

· Bystander victim: plaintiff has to have intimate familial relationship. This is not true based on the facts as the victim was a friend of his daughter’s.

· Court says he cannot recover at all
Ko v. Maxim Healthcare
· “Virtual presence without physical presence” satisfies the Thing standard

· Case where parents were attending sporting event and observed in real time caregiver violently hitting two-year-old child through a live web came on their phone

· Closely related: definition split by jurisdictions

· Nevada says fiancée is not considered closely related

· New Hampshire says fiancée or anyone who has a stable enduring and mutually supportive relationship cemented by strong emotional bonds is considered closely related

· Bigger states are more strict with their rules because they need to limit plaintiffs
viii. “Bystander” NIED claims – major jurisdictional approaches:

1. Dillon v. Legg: sets up "guidelines" (factors) for consideration: (1) P near scene of the accident; (2) sensory and contemporaneous observance of accident; (3) P and victim “closely related”

2. Thing v. LaChusa: sets up "elements" for bystander plaintiff: (1) P at scene of accident when it occurs; (2) is then aware that it is causing injury to the victim; (3) P and victim closely related (from list in Probate Code); and (4) suffers “severe” distress as a result of seeing the accident

a. -- Note that there are a number of variations/combinations (see, e.g., Catron, p. 554, bottom).
ix. Loss of Consortium (likely not be tested on)

1. Origins: husband can recover from tortfeasor if tortfeasor injured his wife

a. Economic reason: tortfeasor harms husband economically because he is in charge of his wife economically

2. Injuries to companion animals: a companion animal is considered a chattel under the law (like a chair or toaster). This is not accurate to the nature of what the companion animal is.

a. Can you recover emotional distress damages or sentimental values of a pet when someone negligently injures it?

i. Traditional rule: no, just like cannot get emotional damages when chattel injured such as a car.

ii. Modern rule: courts now reluctant to make these claims. Courts usually now look at companion animals on a scale between humans and chattels 
x. Duties of Care to Protect Emotional Well-Being Independent of Physical Risks

1. Burgess v. Superior Court: Takes a fact pattern that looks like classic bystander case and said bystander rules do not apply here if there is a preexisting relationship between the plaintiff and defendant where the defendant owes a duty to protect the plaintiff from emotional distress.

a. Here, women giving birth to child was in doctor-patient relationship with doctor. So when defendant doctor injured plaintiff’s child while the plaintiff was sedated after giving birth.

i. Their preexisting relationship made plaintiff a direct victim even though her claim was presented on bystander facts

ii. Since plaintiff was sedated she would have failed Thing bystander factors

2. A lot of courts have said that when the plaintiff and defendant are in a preexisting relationship where defendant has taken on duty to protect plaintiff from harm, these more restrictive bystander rules should not apply and instead be looked as direct victim 

3. Third Restatement approach: a person whose negligent conduct causes serious emotional harm to another is liable if:
a. The defendant’s negligence places plaintiff in danger; or

b. The negligence occurs in the course of specified categories of activities, undertakings, or relationships in which negligent conduct is especially likely to cause serious emotional harm

i. Ex: erroneous delivery of a message that someone has died and the mishandling of dead bodies

4. Heiner v. Moretuzzo: Plaintiff was wrongly told she had AIDS and then sued for the emotional distress. Court held no claim because the negligent diagnosis never placed appellant or anyone else in physical peril since plaintiff did not have HIV.

5. Boyles v. Kerr: Boyles secretly taped him having sex with Kerr. Kerr sued for the emotional distress for it coming out. Court held no emotional distress because there is no general duty to avoid negligent infliction of distress. No special relationship here.

xi. Negligent Infliction of Emotional Distress as an Ordinary Negligent Claim

1. Camper v. Minor: Plaintiff involved in car accident who was not injured or at fault. However, person who caused it was killed. Plaintiff sued for emotional distress the defendant caused by seeing them get killed.
a. Court held this NIED claim should be analyzed under the general negligence approach

i. Same as any negligent case

ii. Need to prove the 5 elements of Negligence

iii. Does not distinguish between bystander and direct victim

iv. Need to be supported by expert medical or scientific proof 

v. Follows (A)(4) in summary below
2. Smaller states that do not have a lot of litigation tend to now follow this rule
xii. Summary: various state approaches to NIED in today’s courts

1. In all states, Plaintiff must prove all elements of the prima facie case for negligence. States then split into two groups, A and B, as described below, when adjudicating an NIED claim.

2. A. No distinction drawn between “direct victims” and “bystanders” – Depending on the state, all plaintiffs must prove either:

a. (1) That they suffered a "physical impact" in the event at issue, OR

b. (2) That they had some "physical manifestation" of the emotional distress after the event in question (often must be medically verifiable), OR

c. (3) That they were in the "zone of danger," OR
i. Only approach that “disallows” bystander claims
d. (4) The severity of their distress by expert testimony; otherwise just the normal negligence elements (with emotional distress the “actual harm”).
i. Ex: Camper v. Minor
3. B. Apply different rules for “direct victims” and “bystanders.”

a. For the “direct” victim: State may use any of the approaches in list A.

b. For the “bystander” plaintiff: State may use any one of these, or some variant:

i. (1) Dillon v. Legg "guidelines" (factors), OR

ii. (2) Thing v. LaChusa elements
xiii. Toxic Exposures: Fear of Future Harm

1. Potter v. Firestone Tire & Rubber Co.: Toxic chemicals effecting water supply of plaintiffs which made them emotionally distressed

a. Holding: in the absence of a present physical injury or illness, damages for fear of cancer may be recovered only if plaintiff pleads and proves:

i. (a) as result of defendant’s negligent breach of duty owed to plaintiff, the plaintiff is exposed to a toxic substance threatening cancer; and

ii. (b) the plaintiff’s fear stems from knowledge of reliable medical opinion and it is more likely than not plaintiff will develop cancer from it. Plaintiff must also further show based on medical opinion, that the plaintiff’s fear was to the result of the feared cancer

2. Some courts agree with Potter, other say it is too harsh

a. Shows cautiousness in allowing recovery based off fear

3. Medical monitoring damages: where defendant injured plaintiff but part of the injury is based off potential latent period where plaintiff can get injured later. Plaintiff should be allowed to get medical monitoring damages meaning defendant will have to pay for monitoring this possible latent damage that defendant may have caused
VIII. THE EBB AND FLOW OF COMMON-LAW STRICT LIABILITY FOR PHYSICAL
HARMS
BASES FOR TORT LIABILITY IN THE U.S.
►Fault (includes INTENT and NEGLIGENCE, and things in-between such as
“recklessness” and “wantonness”)
►Strict liability: Liability without proof of fault
-- Major types include BILITY; ABNORMALLY DANGEROUS
ACTIVITIES; and (in part) PRODUCTS LIABILITY
a. Vicarious Liability

i. Most common type (and our focus): Respondeat superior (higher end up one answers):

1. An employer is vicariously liable for the (1) TORTS (2) of EMPLOYEES (3) COMMITTED WITHIN THE SCOPE OF EMPLOYMENT

a. Whether someone is an “employee” is usually determined using a multi-part test; the most important factor is the employer’s right to control the details of the person’s work

b. Whether a tort was committed “within the scope of employment” is determined in various ways, depending on the jurisdiction (or the court), and is a Q of fact for the jury.
i. This is where most of the litigation is

c. Every state follows this basic rule

i. States have their own interpretation of some meanings of the terms here

ii. Scope of Employment

1. Traditionally, an employee’s conduct is within the scope of employment if it is of the same general kind as authorized or expected, and the employee was acting within authorized time and space limits
2. Litigated acts are unclear of whether act committed by employee is within scope of employment

3. Restatement of Agency test: employee’s action must have been motivated, at least in part, by a purpose to serve the employer

a. Some courts follow this approach

4. Was it in the ordinary court of business?

iii. Was the employee’s tort committed “within the scope of employment”?

1. -- Courts have used a number of different “tests” to frame this question; some of the major factors, which may overlap, are:

a. -- Was the employee’s conduct of the same general kind as authorized or expected by the employer?

b. -- Was the employee acting within authorized space and time limits?

c. -- Was the employee’s act motivated, at least in part, by a desire to serve the employer’s interests? (adopted by Restatement of Agency but rejected by some courts)

d. -- Was the act “within the ordinary course” of the business, or something “customarily done” in the particular trade or business?
iv. Disregarding the employer’s instructions or orders

1. An act can still be considered within scope of employment even where employee has disregarded employer’s express instructions as long as it is within scope of employment
v. UPS accident example:

1. P vs. EE -> based in negligence, or intent 

2. P vs. ER -> based in strict liability (vicarious liability) 

a. Need to prove fault against employee, not the employer to hold employer liable – or else employer won’t be liable 

b. No percentages between them; employer responsible for full amount 

c. Exception: if independent contractor, then employer not liable 

vi. Rationales for this rule

1. Deterrence: employers will reduce accidents if they are held vicariously liable

a. Ex: UPS cannot escape liability by giving them strict safety rules but the strict safety rules will hold the accidents down

2. Spreads cost of injury to the community: holding employer liable will have them pass it down to customers. If one employer has more torts than another employer, then idea of how business operates will have that employer raise their goods to a greater degree to pay for these damages and to get back to equilibrium, employer will have to lower vicarious liability to make prices cheaper.
a. Ex: UPS drivers cause 30% more accidents than FedEx drivers. Theory of vicarious liability will say UPS will have to raise their prices to pay for all the liability. This will make FedEx cheaper. Theory is more people will use FedEx compared to UPS so UPS will have market incentive to lower the accidents which will make the world safer.

3. If employer is benefiting from this work, it is fair to hold them vicariously liable

4. Attempt to satisfy victim goals of tort law

a. Employee may not be able to afford to pay damages but employer will

5. Cost of doing business

a. Employer is a business and businesses expose people to injuries in various ways

b. Since employer has benefit of having employees, they need to bear burden when employee injures person

vii. If employer is being held vicariously liable, does employee also have to be held liable? Does plaintiff have to join employee on case of vicarious liability?

1. Cameron v. Osler: Cameron was injured in car accident. Driver of car was Jason Osler. Cameron sued Osler and filed amendment to complaint for Osler’s employer (waste connections) as defendant. She failed to serve Osler after adding his employer and SoL has passed so Osler was dismissed on SoL grounds. 

a. Issue: Does that employee have to be found liable for employer to be vicarious liable?

i. Does employer’s vicarious liability require employee be held liable for that tort?

b. Holding: plaintiff needs to prove employee committed tort in the scope of employment. Dependent on employee committing a tort. Just because employee cannot be found liable for a tort for some reason (such as SoL run out) does not mean you cannot sue employer for vicarious liability

i. Employee does not need to be liable themselves, they just need to be found culpable (committed a tort)

ii. Employer vicarious liability and employee liable for tort separate things

iii. If employer is held vicariously liability, they have right of indemnity to collect the money from employee

1. Rarely happens

2. Split jurisdiction: some courts say if employee personally was not legally responsive for a tort then employer cannot be vicariously liable. Other courts follow same rule as Cameron above
viii. Enterprise Liability

1. Hinman v. Westinghouse Electric Co.: Policeman hit by employee who was driving home from job site after work. Policeman sued his employer Westinghouse for being vicariously liable.

a. “Going and coming rule” and its exceptions (Hinman)
i. When you are commuting to and from your job, you are not within scope of employment

1. Ex: negligently driving to and from work will not be within scope of employment and thus employer is not held vicariously liable unless exception applies

ii. Exception: Where employer pays both travel expenses and travel times, employer will be held vicariously liable on the time and during that commute
b. Holding: based on these facts on a matter of law, defendant was acting within scope of employment (exception)

i. Employer here was paying for travel time

1. Voluntarily expanded workday when paying for commute time

2. This is an incidental benefit of the employer because they are expanded potential people they can hire

a. Reaching out to distance or larger labor benefit

b. Ex: work in Riverside but no one in Riverside can work, you pay people in downtown LA to come work

c. Employer may have to do this if their job is in a remote place so this brings them a benefit and thus assuming legal responsibility

2. Going and coming rule exceptions:

a. Where the employee is “on call,” as long as the particular tort was otherwise within the scope of employment

b. Where the employer requires the employee to drive his or her personal vehicle to work so that the vehicle may be used for work-related tasks

c. Where the employer, either by general policy or specific directive, instructs the employee to carry out some job-related errand during the commute

d. Where the commute serves a dual purpose for both the employer and employee

i. Hinman case

3. Edgewater Motels, Inc. v. Gatzke: Gatzke is employee of Walgreens and is living away from home because he is supervising opening of Walgreen owned restaurant. Gatzke then falls asleep while smoking in his motel and the cigarette started a fire and created 330k in damages. 

a. Was this within scope of employment?

i. Gatzke was Walgreen’s employee

ii. He committed a tort

1. Filling out expense report while smoking

iii. Was this tort within scope of employment?

1. Where reasonable people can differ, scope of employment will be a jury question
b. Rule: “Temporary deviations” from work and the “frolic and detour” rule
i. If this is a temporary deviation from work then it will be within scope of employment

1. An employer can be held vicariously liable for employees negligent smoking of a cigarette if he was otherwise acting in the scope of his employment at the time of the negligent act

2. Smoking is only a slight deviation from work (in category of eating or drinking); thus does not take employee out of scope of employment
ii. If employee is on frolic of his own, will not be in scope of employment, but if it is just a temporary detour then it will be within scope of employment

1. If this is unclear based on the facts then jury gets to decide

2. You can go on frolic of your own but then work your way back to go on track and that will be considered a detour and then be within scope of employment
ix. Frolic vs. Detour

1. Frolic = not within scope; employer not vicariously liable 

a. Going into someone’s house to drink or smoke
b. Frolic is a personal mission
2. Detour = within scope 

a. Example: employee sent out to read water meters, takes break by stopping at friend’s house

i. If go far off plan route or off plan route for a long time, then might be considered a frolic 

b. Key: Time and Space 

c. After a frolic, can reenter scope of employment by looking at intent and time + space 

d. Drinking coffee, smoking, going to the bathroom etc temporary 

x. Vicarious liability for an employee’s intentional tort?

1. -- If motive to serve the employer’s business is the main test or factor in a test of “scope of employment,” intentional act unlikely to be found to be within that scope.

2. -- But many courts have used a broader test that will sometimes allow vicarious liability to be imposed for an employee’s intentional tort. Such tests include:

a. -- Was the employee’s act reasonably foreseeable in light of the employer’s business?

b. -- Was the employee’s act a “well-known hazard” in the employer’s business?

c. -- Is there a sufficient “causal nexus” between the employee’s act and the employer’s business?

3. Montague v. AMN Healthcare, Inc.: Drummond is employee of nurse finders. Drummond poisons Montague who is an employee at workplace with Kaiser. Drummond clearly liable but question is if Drummond’s employer nurse finder is vicariously liable. Was Drummonds criminal act within scope of employment?

a. Court is recognizing that purpose of these series of tests is to determine whether employee can be vicariously liable
b. Issue: Whether the injury arose out of workplace dispute, which would provide necessary causal nexus to employment. Or by contrast, was this action due to employee’s personal malice and thus lack causal nexus? 

i. But for causation will not satisfy this. Need closer causal nexus. Something akin to proximate causation is more appropriate

c. Holding: Drummond’s poisoning here is highly unusual and startling. No benefit for employer nurse finders here. No reasonable jury can conclude the poisoning was within scope of employment.
i. Referred to public policy factors:

1. Prevent recurrence of the tort
2. Compensation for victim (this was met)

3. Assure victims losses will be equitably borne by those who benefit from the enterprise that give rise to the injury

a. Employer received no benefit from employee’s act and thus it would be inequitable to shift loss to them

4. Barnett v. Clark: intentional tort had good deal of connection to employment, but it was not enough. Act must be incidental to conduct authorized or must further employers’ business. Nothing here was motivated to benefit employer’s business

a. Motive test: is this motivated out of some personal thing or was this motivated by personal serve to employers business?

5. Examples of intentional torts of employee is within scope of employment

a. Cox v. Evansville Police Dep’t: Two on duty officers who committed sexual assault on women was enough to be within scope of employment because job duty included physically controlling and forcibly touching others without consent
b. Patterson v. Blair: Car dealership held vicariously liable for an employee’s act of shooting a pistol at a car’s tires in an attempt to repossess it while plaintiff was driving away. Jury found it was motivated to serve employers interest because you are trying to keep the car from driving away.

i. Employee was acting to further employers’ business

c. Bouncer in a bar. A person is hired by a bar as a bouncer who is assigned to forcibly remove people too drunk and violent, also to keep people outside of bar. A bouncer’s battery are often part of the job a bouncer is hired to do. Motive to serve an employer test would be met in these scenarios

6. Broader test for vicarious liability:

a. Scope of employment is a jury issue

b. Jury question would be what motivated the person 

c. Looks at reasonable foreseeability of the employee’s act

d. Farhrendorff: counselor for a counseling group home was inappropriate and sexually touched someone in there/ Although this was infrequent, it was a well known hazard to employer and thus employer was vicariously liable
7. Motive connected to employment:

a. More serious the crime, the less likely it will be found within scope of employment

b. Rodebush v. Oklahoma Nursing Homes: Employer being found vicariously liable for nurse slapping patient who had Alzheimer’s disease. It will be found when the act was fairly and naturally incident to the business and done while servant was engaged in master’s business and arose out of an impulse of emotion which came from attempt to perform master’s business
i. Up to jury to determine if the motivation of this act was purely personal or if the motive came from business

c. Dominant idea: Does this seem to be personal to employee or is it naturally connected to the business?

xi. Primary liability of employer as alternative theory to vicarious liability

1. Especially where plaintiff may not be able to prove that an employee’s tort was committed within the scope of employment, plaintiff will often add a claim alleging the employer’s own negligence in hiring, training or supervising the employee. This is a standard negligence case, with the usual elements:

a. 1. Employer owed duty of reasonable care

b. 2. Breached that duty by failing to reasonably hire, train, or supervise

c. 3. Plaintiff was harmed by that breach

d. 4. Employer’s breach was a factual cause of P’s harm

i. -- “But for” employer’s negligence, employee would not have harmed P, or -- Employer’s negligence was a “substantial factor” in causing P’s harm

e. 5. Employer’s breach was a proximate cause of P’s harm

i. -- P was in a foreseeable class of persons risked by employer’s neg. AND type of harm P suffered was a reasonably foreseeable type of harm risked by employer’s negligence
2. Ex: UPS truck being driven by UPS employee negligently crashes into plaintiff. Clearly within scope of employment. During discovery, if it is found UPS hired someone without checking their background and they had a bad driving record or if they had no training, plaintiff may be able to bring up negligence supervision

3. Can only get one satisfaction so adding this extra theory does not get you extra money

a. Plaintiff will want to bring this in shaky cases where it is not clear whether this is within scope of employment

xii. Independent Contractors
1. General rule: a person who hires an independent contractor is not vicariously liable for the torts of employees.

2. To be vicariously liable you need to have the right to control details of their work

a. This is lacking in independent contractors

3. Rst. Second of agency factors:

a. The right or extent to control the details of the work
i. Most important factor

b. Whether the person employed is engaged in a distinct occupation or business

c. Whether the person employed supplies the instrumentalities, tools, and place of work

d. The length of time for which the person is employed

e. The method of payment

f. Whether by the time or by the job

g. Whether or not the work is a part of the regular business of the hiring entity

4. Ex: hiring someone to paint your house is not an employee of yours

a. Painter supplying tools and paint

b. Only working for a short amount of time

c. Not paying an hourly wage but rather paying them for each paint job

d. This is not a regular hiring business by you but rather a one time thing to paint your house

e. You as an employer do not have the right to control his work

5. Structuring employment by contract

a. What is said in a contract is looked at but not determinative

b. Cannot make someone an independent contractor just because that is what is said in the contract, must look at their duty and employer’s power
6. Non-delegable duty exception

a. An actor who hires an independent contractor for an activity the actor knows or should know poses a “peculiar risk” may be vicariously liable where the contractor’s negligence causes harm (Rst. 3rd)

i. Highly dangerous activities apply too

b. Both independent contractor and the person who hires them will be liable

xiii. Other forms of vicarious liability

1. Where people are in a joint enterprise with each other, business partners, conspiracy, etc. another form of vicarious liability arises

2. Liability for acts of another person here because of your relationship with them

b. Common-law strict liability (SL) today – very limited categories

i. 1. Injury by animals (p. 629-631)
1. (a) Trespassing animals that cause physical harm
a. CL rule: restrict liability for this

b. Rst. 3rd: owner of animals (besides dogs or cats) that intrude on another person’s land is subject to strict liability for physical harm caused by the intrusion
2. (b) Abnormally dangerous animals 
a. Liable if owner knows or has reason to know of animal’s dangerous propensities and the harm comes from the dangerous propensity
b. Ex: dangerous Pitbull as your pet
3. (c) Wild animals
a. Liable for injuries connected with the wild characteristics of the animal

b. Lion, tigers, or bears
ii. 2. Disturbing lateral or subjacent support of land (p. 648, ¶ 5)
1. There is a duty for each adjacent landowner to have his land laterally supported by the soil of his neighbor and if either neighbor in excavating on his own premise so disturbs the lateral support of his neighbor’s land to fall or slide form its position, then the excavating neighbor is liable
iii. 3. “Abnormally dangerous” activities giving rise to SL (Dyer and Notes)
1. When is an activity deemed “abnormally dangerous”?

a. -- When the activity (1) creates a “reasonably foreseeable and highly significant risk of physical harm, even where reasonable care is exercised”; and (2) is not one of “common usage.” (Rest. 3d Torts, Note 1, p. 644; see also R2d, quoted in Dyer.)

2. Activities that courts have deemed “abnormally dangerous”:

a. -- Use of explosives in blasting (Dyer, p. 641)
i. Ex: using dynamite to blast a mountain creates reasonably foreseeable and high risk of harm even if proper actions are taken to avoid harm

1. This is abnormally dangerous and not of common usage so regardless what you do this will fall under abnormally dangerous

ii. Are fireworks not of common usage?

1. Depends on if courts focus on how many people conduct professional fireworks or how many watch

a. Very few companies conduct fireworks so courts find no common usage in that view

b. Millions of people watch fireworks so in that view it is common usage

2. Some courts have pointed out only a few companies do big fireworks around the US

3. Other courts says fireworks very common

4. Need to prove negligence because it is not common usage but other courts it fits both prongs of abnormally dangerous for strict liability
b. -- Other “high-energy” activities, like the testing of rockets (p. 647)
i. This is considered abnormally dangerous
c. -- Use of poisons in crop-dusting or fumigation (p. 647)
i. Courts find strict liability for abnormally dangerous activity in pest control and fumigation cases
d. -- Allowing the escape of toxic wastes (p. 648)
i. Not only will the people who release the toxic waste be liable but also the owners of the contaminated land will be too regardless if they released it

iv. Elements of a common-law strict liability claim based on abnormally dangerous activity:

1. D was engaged in an “abnormally dangerous activity”

2. P suffered actual harm

3. The abnormally dangerous activity was a factual cause of that harm

4. . . . and a proximate cause of that harm (i.e., the harm was of a type that was foreseeable as a result of the “abnormally dangerous” nature of the conduct; and the plaintiff was in a class of persons foreseeably risked by that conduct)
a. Why is it that we are possibly concluding that activity by defendant was abnormally dangerous? Was type of harm that occurred one that could be foreseeably risked?

b. Ex: Defendant engaged in blasting (blasting is #1 example of this abnormally dangerous activity) the harm that results is not a typical type of harm propelled by objects or property or shock waves, instead the loud noises upset mother minks who were freaked out by noise and killed their kittens. Court said this is not type of harm courts said was abnormally dangerous. 

i. Was the harm of mother minks killing their young a type of harm that we would say is foreseeable from blasting?

1. Shows there is a proximate cause limitation on abnormally dangerous activity strict liability

v. Contributory negligence and assumption of risk

1. If plaintiff brought a claim of strict liability, could the defendant who engaged in abnormally dangerous activity, defend on grounds that plaintiff was either negligent with respect to plaintiff’s own safety or that plaintiff assumed the risk of their own danger?

2. Traditional Rule: Contributory negligence is no defense to strict liability claim (Butterfield rule). Defendant not at fault (because liability is strict), is thus held fully liable to a plaintiff who is guilty of negligence causing his own harm

3. Rst. 2nd rule: Same as traditional. Plaintiff’s “assumed risk,” and also any contributory negligence in “knowingly” subjecting himself to risks of harm, is a defense

4. Rst. 3rd Rule: negligence of plaintiff in getting themselves injured by an abnormally dangerous activity would be a valid defense by defendant because what is being compared is legal responsibility of two parties more than anything else

vi. Development of strict products liability

1. Greenman v. Yuba Power Products, Inc
a. Strongly influential on laws today
b. Eliminated traditional warranty theory
2. Rst. 2nd § 402A: (a) sellers were strictly liable for physical injuries to persons or property other than the product itself; this mean that the injured consumer could recover without proving fault; (b) privity rules were abolished; this meant that the injured consumer could recover without privity; and (c) strict liability attached to products that were “defective because they were unreasonable dangerous to the consumer; and (d) the consumer’s reasonable expectations defined what counted as a defective product
a. CA still uses this law today
vii. Tort Liability for Defective Products

1. Who is subject to strict products liability? Those in the “chain of distribution,” typically including the manufacturer and the “seller” of the product
a. Seller has right of indemnity to go after manufacture if they want

i. Plaintiff will be satisfied by seller regardless, up to seller to go after manufacturer

b. Person who is a “casual seller” is not a distributor

i. Ex: you buy something from one of your friends will not play a role for products liability

ii. Ex: people selling things in eBay will not count

c. Only applies to tangible goods, not services

d. Only applies to physical damages to persons or damages to property

2. Stand-alone economic harm (when a product’s defect does not cause physical injury to a person, or harm to anything other than the product itself) is left to contract law; no tort suit is allowed – this is part of the “economic loss rule” (see pp. 665-66)
a. Ex: vacuum stops working after two days. This is pure economic harm and not a tort theory but rather contracts

viii. Rationales for strict products liability

1. Consumer expectations: defective product will fall below what consumer expects

a. Manufacturers implicitly put out products they expect to be held to consumer expectation and if they do not they should be held liable

2. Enterprise liability or “loss spreading:” idea that manufacturer, or seller, is an effective loss spreading notion. Part of doing business. Spreading the cost. Manufacturer and commercial sellers can more easily spread costs that result from injuries caused by defective products, by raising prices or purchasing insurance
a. Ex: two car companies. If one car company leads to more injuries due to being defective, that manufacturer will have to raise price of that car to cover costs for all the lawsuits which will drive consumers away from that car company and to safer car companies

b. Most important one

3. Practicality: making plaintiffs prove negligence here is difficult so it is not effective in deterring manufacturers of defective product and not effective in compensation of injuries.

4. Cheapest cost avoider: cost of accidents should be borne by acts or activities that could avoid the accident cost most cheaply. 

a. Ex: new car manufacturer might be a good choice if manufacturer could add $50 brake when it produces the car. If it is liable for car accidents, it will have incentive to add it

ix. Who is subject to strict liability?

1. Distributors such as manufacturers, wholesalers, and retailers are subject to strict liability

a. Retailers likely have indemnity to go after manufacturer

2. Endorsers or franchisor/trademark licensors may be strictly liable for the product that bears the franchises name

3. Ecommerce: split in jurisdictions

a. Some courts hold no because of state statutes, the fact ecommerce sites never had sufficient control over the product, or did not have title to the product

b. Other courts hold it is an integral part in chain of distribution 
4. Loomis v. Amazon.com LLC: plaintiff, Loomis, bought a hoverboard on Amazon for her son. The listing identified seller as a China based company TurnUpUp and it was shipped to Loomis by Forrinx Technology (USA). Loomis’ son plugged hoverboard in outlet to charge which caused a fire and Loomis hand was burned and house was burned. Loomis sued Forrinx in CA court and Doe defendants because she did not know who manufactured it and also amended complaint to Amazon. Amazon moved for summary judgment that it did not fall within “chain of distribution” which was granted

a. On appeal, court held Amazon was clearly on “chain of distribution”

b. Issue: is Amazon subject to risk of harm from this defective product?

c. Holding: Under CA law, Amazon is in chain of distribution and jury must decide on stream of commerce test

i. Once chain of distribution issue is resolved, key question is whether it follows public policy considerations

1. Public policy consideration factors: enhancing product safety, maximizing protection to the injured plaintiff, and apportioning costs among the defendants.

2. Facts must establish a sufficient causative relationship or connection between the defendant and the product so as to satisfy the policies underlying the strict liability doctrine

5. Is an internet marketplace such as Amazon can be held liable in a products liability action as a seller or distributer of goods?

a. States split on whether Amazon is a seller

b. Amazon not seller under Maryland law, Amazon not a supplier under Ohio statute, Amazon not a seller under Texas or Tennessee statute.

c. Courts determine whether Amazon fits under their state statutes

d. State Farm Fire & Cas. Co. v. Amazon.com: Amazon was seller under Wisconsin statute.

i. Most state statutes written by state legislatures say who is subject to defective product liability

6. Guns: Guns are protected from product liability suits when it is used by a 3rd party
a. Exceptions: marketing, such as marketing an AR-15 to a teenager

7. Chain of distribution: tort law does not apply when a product is defective and damages only itself

a. Ex: if computer catches on fire and burns itself but does not damage anyone or anything else then it is not a products liability tort issue 

8. Economic loss rule: limit of product liability does not extend to pure economic losses when the product itself fails

a. Ex: you have toaster oven and suddenly one day it fails to work. This is not tort claim it is a warranty claim. Only if the toaster oven catches on fire and burns your curtains will it be a tort claim
x. Elements of a “strict liability” products liability tort claim

1. The product was “defective”
a. Substitutes duty and breach duty elements of negligence
2. Plaintiff suffered actual harm (physical harm to person or property other than the product itself)

3. The defect was a factual cause of that harm

4. . . . and a proximate cause of that harm
a. Type of harm occurred is type of harm foreseeably risked by the defect and the plaintiff was in a class of persons foreseeably risk by defect

xi. Three types of “defect” have been recognized, and the tests for each vary:
1. Manufacturing defect
a. -- Consumer expectations test (from R2d Torts § 402A): Is the product “dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics.”
i. Ordinary consumer view is a nontechnical test based on what normal person would think. Derived warranty that the item will work as people expect it to work. Normal consumer expectations

b. -- R3d Torts: Products Liability seems to also approve of the consumer expectations test, but states that a product is defective in manufacture when it “departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.”
i. More of a pro defendant test

c. Ex: sitting on a chair and the chair collapses under your weight. If someone expects the chair, and determine it failed because it was not built properly (manufacturing defect) but every other chair does not have it, then it will be manufacturing defect

i. Design defect would mean every chair is built incorrectly rather than just 1

ii. Usually involves mass produced products and 1 is in error

d. Lee v. Crookston Coca-Cola Bottling Co.: Exploding Coca-Cola glass bottle that hurt waitress. Waitress sued Coca-Cola Co. on strict tort liability claim. Used elements of strict liability product liability here. 

i. Problem in these cases: someone likely did something wrong but very hard for plaintiff to prove defendant did something wrong

ii. Holding: no negligence found, but does not mean there is no strict liability. Case remanded for jury
1. Strict liability makes it easier to prove than negligence because there is no duty and breach of duty element, just need to prove item was defective instead

iii. Bottle here must have been defective to point it exceeded consumer expectation

1. No one should expect a bottle to suddenly explode in someone’s hand

e. At what point in time does plaintiff need to prove product was defective?

i. Must be proved it was defective when it first left manufacturing facility

1. Hence, why it is hard to prove that used items are defective

2. Must attribute defective when left defendants hands at manufacturing facility

f. Must look for some characteristic with the item being defective

i. Ex: gun cannot be defective just because it kills since that is the consumer expectation skills

ii. Cannot just say an item is bad

g. Manufacturing defects must disappoint consumer expectations

i. Ex: do not expect a marker to cut your finger

ii. Consumer expectations are highly determinative to determine manufacturing defect

h. Food products

i. Food is a “product” whether it is in a restaurant or purchased in grocery store

ii. Thus, food that makes you sick can be considered a manufacturing defect

iii. Most states in food defect use consumer expectation test

1. Would ordinary consumer expect this food characteristic to have this?

a. Ex: would a consumer expect a chicken bone in an enchilada?

2. CA test: natural vs. unnatural. If what is in the food is natural, then not defective. If unnatural, then a defect
2. Design defect --States use one of 2 tests, or either test in the alternative:
a. -- Consumer expectations test (same as above)
i. Leichtamer v. America Motors Co.: plaintiff was injured when Jeep did a “back to front” flip. The rollbar, designed to protect people from a side to side roll over, was not designed to protect from a back to front flip and thus plaintiff was badly injured. Jeep was defective due to design (all Jeeps had these same problems)

1. Consumer expectation test: it would be defective if it failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonable foreseeable manner

2. Consumer expectation test is a jury issue and here they found that it was a design defect
b. -- Risk-utility balancing (from R3d Torts): A product is defective in design when the risks of the design outweigh the utility of the design. May require proof by plaintiff of a “reasonable alternative design.” Looks a lot like a negligence claim to scholars.
i. Knitz v. Minster Machine Co.: Plaintiff’s fingers cut off when dealing with manufacturing press manufactured by defendant. In order to make press go down, the manufacturer allowed them to use foot pedal which led to fingers being cut off. Is this a defective design?

1. Holding: Court used risk utility test

a. A product is defective in design if reasonable person would conclude that risks of design outweighs utilities of design

ii. Is this just a negligence test?

1. Many say this is a negligence test because if plaintiff has to prove risk of design outweighs utility of design is very similar to proving negligence (Carroll towing balancing test for breach of duty) 

iii. Negligent design theory

1. A number of courts allow plaintiff to plead this as a standard negligence theory since it is so similar

2. Instead of asking “was product defective” ask instead: did Manufacturer owe a duty, and did they breach it by putting a defective in design product out in the market, etc.
iv. RAD Design

1. If court or statute requires this, it makes it impossible for plaintiffs to win if they cannot prove a reasonable or feasible design

2. You can make any product safer but does not mean it is a “reasonable alternative design”

a. Ex: car can be safer if use US army tank steel doors but that is not reasonable so plaintiff would lose on this

3. Need to consider economical feasible factors and technologically reasonable factors along with safety factors
4. Best evidence to prove is similar products already on market have safer design

a. Ex: if you are driving a Toyota and can get people from Nissan to say they use a different design that fixes design problem by Toyota, then plaintiff can prove this even with economical, technological, and safety factors

c. Using these tests in the alternative:

i. CA allows plaintiff to use either of the tests. 
ii. Barker v. Lull Engineering Co.: plaintiff is an inexperienced operator of commercial loading machine and the machine has no protective things like a canopy so it is a clear tipping hazard (design defect). CA supreme court allowed plaintiff to sue defendant here on either of these two tests

1. Choice of plaintiff to use either consumer expectation test and risk utility balancing

2. This shifts burden of proof to defendant if plaintiff elects to use risk utility balancing as a theory the defendant will have burden of proof to prove risk of design outweighs utility of design

a. Different than negligence Caroll Towing balancing test where plaintiff has burden of proof for this

b. Pro plaintiff test
iii. Soule v. General Motors: consumer was injured and court said consumer expectation test can be chosen by plaintiff only in a design defect test when design being challenged is one where consumer has an expectation of balance, if not, cannot use consumer expectation test. 

1. Plaintiff was driving car and hit while driving and floorboard came forward and severely injured plaintiff. Plaintiff said this was design defect because every car had this by general motors. Court said design was complex here due to the expert testimony that differed on whether this was a design defect. Thus, court held average consumer will not have a rationale belief on this as it is too complex. This meant plaintiff could not have a choice and had to use rational utility balancing instead.
2. If consumer expectation cannot be used because design is “complex” plaintiff must use risk utility balancing

a. Defendant will have burden of proving risks outweigh utility in design still

3. If design is simple, plaintiff can freely use consumer expectation test because then a consumer will have an expectation on it

iv. McCabe v. American Honda Motor Co.: The complex vs simple test does not work, not looking at complexity of design but rather would consumer have reasonable expectation of the design? 

v. Romine v. Johnson Controls, Inc.: Would an ordinary consumer have safety expectation of this seat? If yes, does not matter how complex design is. Court says can use consumer expectation test as long as it makes sense to use it

d. Actual design of the product renders it not dangerous

i. Ex: Pento car had a very severe weird looking short back end. Gas tank was in rear and right up against back bumper. When struck by behind, that car had a tendency of back bumper puncturing gas tank which would put car on fire

1. Every car had this issue so it was design defect

3. Warning or information defect
a. -- Essentially a negligence test (R3d Torts): Product is defective when its foreseeable risks of harm could have been reduced or avoided by the provision of a reasonable warning, and the omission of such a warning renders the product “not reasonably safe.”
i. Similar to negligence standard:

1. There is a duty to provide reasonable warning and reasonable information how to use a product

2. If they breached that duty and failed to give reasonable information and that is factual and proximate cause then there is a claim here

b. Even if product is designed or manufactured perfectly, it can be defective if the company does not put out reasonable warnings or instructions on how to use it

i. A warning needs to be more complex and describe possible issues that could arise if you do not listen
c. Liriano v. Hobart Corp.: a warning is necessary even where the hazard was obvious. If something is obvious it usually lessens duty to warn about it. 

i. Plaintiff while working sticks his hand in a meat grinder. Are the hazards posed by a meat grinder regarding putting your hand in there obvious?

ii. Holding: Even if it is obvious, cannot determine based off that. It is more complex. 

1. This is more complex then originally looked at. Even though need to give warnings on obvious things, there is a limit because do not want to list of every possible things that are extremely obvious because then people would miss the most serious warnings

2. Machine came from safety device to prevent hand from going in but if the safety device is removed then no one knows about it and there is no warning

a. Plaintiff argued that there has to be a warning that says: do not operate without safety device

iii. Functions to determine whether there should be a warning

1. To tell user that something is dangerous (telling user to be careful)

2. Giving the user information about alternative safer conduct 

a. Relevant here, use only safety device

b. Even if hazard is obvious, product would be safer if safety device was originally put on it and that warning would notify the user about that

c. It is foreseeable it would be removed because the meat grinder was made for it to be removed so manufacturer should have foreseen this

i. For machine to work faster they remove safety devices
d. Warning of obvious danger
i. Ex: does a kitchen knife manufacturer have to put warning to not cut someone’s finger? Do you have to put warning not to stick fork in an outlet?

1. Courts say no because these are reasonable

ii. Should a manufacturer of safety glasses warn that they will break under the force of a five-pound sledge-hammer dropped from a height of seven feet?
1. No, very obvious

iii. Should a BB gun manufacturer warn users that the gun could kill someone shot from close range? 

1. No, very obvious

e. The “heeding presumption”

i. Most case law says a failure to warn cannot be a cause of plaintiff’s harm unless a different warning would have altered the way the plaintiff used the product or would have prompted the plaintiff to take precautions to avoid the injury

ii. But most courts presume that the plaintiff would have read and heeded the warning 

iii. Similar to “but for” factual causation

1. Plaintiff contests if there was a warning they would not have got hurt and courts assume this is true
iv. “If I had been warned, I would have not been hurt because I would have obeyed the warning”

1. Rebuttable by defendant

a. Defendant can ask plaintiff under oath if they would have acted differently with the warning

b. Defendant can ask plaintiff under oath if they read warning and if they did not then there is no causation

f. Nature and seriousness of harm

i. Warning someone in an instruction manual is not enough. Need to describe seriousness of harm

1. Ex: cannot say “do not ingest” must say “can kill you if ingested”

g. Pictorial warning

i. If something is universal and English cannot be understood everywhere where the product is, a pictorial warning such as a poison or death symbol may be required instead to warn people not to do things
xii. Strict products liability – defenses and defeats
1. -- Comparative fault of the plaintiff (pp. 693-98)
a. Lots of state variation

b. Bowling v. Heil Co.: descendant was killed when playing with defective dump truck. It is possible they were negligent to themselves. But can a defendant in a strict liability case use that contributory negligence as a defense?

i. Holding: No. If something involves strict liability then you do not apply contributory negligence as a defense to a strict liability claim. 

1. This is traditional rule

2. Made more sense when complete bar Butterfield rule was present because it was bad policy to completely bar defendant for a strict product liability claim just because they were negligent

3. Once plaintiff proves product was defective, does not matter how negligent they were in using the product. As long as plaintiff can prove there was a defect in product then plaintiff can recover through strict liability without being barred from contributory negligence 

4. Strict product liability is considered enterprise liability and it should not be watered down from plaintiff’s negligence

a. Similar to Bexiga case

c. Modern Rule: comparative negligence is defense to strict liability claim

i. Contributory negligence is defense to strict liability claim

ii. For this approach: comparing responsibility rather than fault. Looking at all of them together and allowing jury to compare it

1. Not a negligence-to-negligence comparison

d. Bexiga Rule: Defendant owes duty to protect plaintiff from own negligence

i. Would not seem fair to apply comparative to this scenario

2. -- Implied assumption of the risk? (p. 698, Note 4)
a. Some courts hold implied assumption of risk is complete defense to strict product liability suit even if contributory negligence is not

b. Other courts treat it as same as contributory negligence

3. -- “Misuse” (p. 698)
a. Manufacturer showing plaintiff misused the product

b. When plaintiff is injured by product and defendant (manufacturer) wants to point to something unreasonable plaintiff did with product or plaintiff knew the risk and took it anyways

c. Misuse must show product was not defective but was rather used for an “off label purpose”

i. Ex: using a screwdriver instead of a hammer to put a nail into a wall and the tip of the screwdriver pokes your eye

1. Cannot argue it was a defective product or plaintiff was harmed by defect

2. Should not have to as a defendant change the screwdriver to prevent this 

d. Separate foreseeable misuse from unforeseeable misuse from position as manufacturer as defendant

i. Should reasonable defendant have foreseen this misuse?

1. Some misuse can be predicted

2. Ex: standing on chair rather than standing on ladder to grab something on a high shelf

a. Chair manufacturers would assume this would happen so they have a duty to design chairs to where it can handle that since it is a foreseeable misuse

ii. Many courts have held where plaintiff has used product where manufacturer does not intend but still foreseeable for manufacturer, then misuse does not bar the plaintiff because manufacturer has duty to anticipate this misuse
iii. Many courts say misuse can include contributory negligence. Balance out plaintiff’s fault with manufacturer’s

e. Hughes v. Magic Chef: propane stove that exploded. Court held misuse of the product is no longer considered an affirmative defense but rather treated with plaintiffs burden of proving an unreasonably dangerous condition and legal cause. Burden on plaintiff to prove legal cause of injury was product defect which rendered product unreasonably dangerous in a reasonably foreseeable use
i. Plaintiff must prove use of stove the way he did was reasonably foreseeable since product is not defective if misuse is unforeseeable 

ii. Need to ask: has this ever happened before? If it has never happened then not likely it is foreseeable but if it has happened multiple times in the past then likely foreseeable

1. This is a question of fact for jury
“Parallel Rules” to Butterfield in Comparative Systems


P acts illegally is split in jurisdictions 


Illegal act does not bar claim 


Yes, it still does 


“Serious” crime bars the claim, otherwise not- NY Rule 


Illegality will impact the % of fault (Dugger)


Statute specifying what happens (CA)


Ie crimes like burglary, kidnapp


(a) Expressly (K) ( complete bar remains 


 





“Parallel Rules” to Butterfield 


P acts illegally 


Complete bar 


P assumes the risk 


Expressly (K) 


Impliedly (by conduct)


Both complete bar 





Butterfield: “complete bar” rule


Exceptions and Ameliorating Doctrines:


(1) Bexiga/McNamara Rule: D fully responsible if D has duty to protect P from P’s own negligence 


(2) Rescue: P is a rescuer, helping a victim left helpless by D’s negligence [D couldn’t use it to bar claim] 


(3) Last clear chance or discovered peril (D could’ve avoided it) 


(4) D acts recklessly or intentionally, P acts negligently (should not be able to use P’s negligence to escape D’s intentional tort – bad public policy)





Comparative Systems (Pure or Modified) 


Exceptions and Ameliorating Doctrines:


(1) Carries over to comparative systems ( can’t be used to reduce P’s recovery 


(2) Split in Jx, but majority says it carries over  


(3) Dead – does not carry over (fact of “last clear chance” remains relevant, but only to the % of fault) 


(4) Split in jx. 








� Re: “person,” note that the RPP standard is flexible enough to apply to corporate defendants as well.





