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Damages 

Cases

· Seffert v. LA Transit

· Damages can not be so extreme as to shock the conscience

· MacDougal v. Garber

· Should loss of enjoyment be separate from pain and suffering

· Matthias v. Accord Economy Lodging

· Willful and wanton conduct sufficient for gross negligence and recklessness due to repeated failure to mitigate the situation despite awareness of a management, profited from the tort, punitive nature of the D’s deterrence-based litigation strategy

· State Farm v. Campbell

· Single digit ratio of punitive damages to compensatory is appropriate but not required
Triggered by liability in a tortious harm

ONLY IF Defendant is found liable

Damages are the consequences of liability

(But see declaratory judgement and equitable relief)

Goals / Purpose / Rationale:

· Restore the plaintiff to their position before the harm (corrective, backwards looking)
· Deterrence (forward looking)

Concerns / Risks / Problems:

· Concern of compensatory damages turning into punitive

· When should damages be grouped together and when should they remain separate

· Hard to standardize and standardization can serve to enforce systemic injustice

Compensatory Damages


The usual type of damages awarded
Goals / Purpose / Rationale:

· Restore the plaintiff to their position before the harm (corrective, backwards looking)

Concerns / Risks / Problems:

· Arbitrariness, whats acceptable, how to avoid, how much is it a problem

· Systemic inequality

Two types: Pecuniary (economic, ie medical or lost wages) / Non-pecuniary (non-economic, ie pain and suffering)

Damages excessive as a matter of law?

Test: shocks the conscience, implies it was the result of passion or prejudice (Seffert)
Application:

· Generally defer to the jury

· Maybe we should compare to similar cases

· Is per diem appropriate

Separate categories for “loss of enjoyment” and “pain and suffering”?
Test: None, courts divided
Application

YES

· Objective / Subjective divide – Objectively distinct inquiries
· Cognitive awareness or lack thereof

· Accuracy will improve

NO

· Accuracy will suffer, damage awards will explode/inflate
Cognitive awareness required for loss of enjoyment?
Test: None, courts divided

-tension between corrective justice and deterrence

-paradox of injury present when comatose victims, less liability for more severe injury

Application
YES

· Any damages beyond pain and suffering would turn them into punitive measures

· Compensation has a limit that is hit when you have restored the plaintiff

NO

· Loss is distinct from experiencing pain

· Cognition is not required for loss to exist, nor is it as subjective as pain

· Not retributive because it is still about restoration after a loss

· More categories means higher accuracy

Punitive Damages


Relatively unusual

Trigger: reprehensibility / very bad actions / something worse than negligence

Goals / Purpose / Rationale:

· Punishment / retribution and deterrence

· Regulate behavior when compensatory damages aren’t doing the trick

· Mathias written by Posner

· Willful and wanton conduct sufficient for gross negligence and recklessness
· Repeated failure to mitigate or fix the situation, awareness by management, attempted cover up

· Considerations of likelihood of detection, especially when the crime is lucrative
· Limit defendants ability to profit

· Wealth of D should be considered only when the D is using it as a sword, like heavily litigating to drive up cost of cases and deter future plaintiffs (developing a “reputation”)

· Rational determination of how to act made after being given reasonable notice 

· “civil alternative to criminal prosecution of minor crimes” 

· When compensatory damages are difficult to determine (dignitary harm)

· When they are too slight to give incentive to sue, and instead promote vigilantism

· And small incentives allow defendant to act with relative impunity

Concerns / Risks / Problems:
· unfairness, arbitrariness, inadequate notice
· imposing one states policies on another
· proportionality 

· should be about the defendant’s actions not their identity

Punitive damages excessive enough to violate due process under the 14th amendment?
Test:

· Single-digit ratio of compensatory damages to punitive damages (presumption)(state farm)

· 3 parter from BMW v. Gore

· Reprehensibility

· Disparity between compensatory and punitive

· Comparison w/ civil penalties

· Posner: “judicial function is to police a range, not a point”

Multiple Liable Defendants


1. Separate injuries by determining factual cause (but-for cause)
2. For injuries caused by multiple defendants (or indeterminate defendants such as toxic harm), follow the jurisdictional liability rules: Joint-and-Several or Several or Comparative
	Common Law Approach
Doctrine of Contribution: divide damages by number of defendants

	Joint-and-Several
	Several

	· Sliding scale approach
· If one defendant is insolvent, then the remaining cover the unpaid balance
Plaintiff will still recover fully
	· Only responsible for your portion

· If one defendant is insolvent, then that portion goes unpaid

Plaintiff may not recover fully

	If there are three defendants found liable, and one is insolvent . . .

	Remaining two pay 50% each (
100% total for plaintiff
	Remaining two pay 33% each ( 

66% total for plaintiff


This system means that the plaintiff might not recover fully, and defendants may have to pay for part of the harm they didn’t cause or not have to pay for harm that they did cause
	Modern Approach
Doctrine of Contribution: divide damages based on comparative fault

	Alternative
	Market Share

	· Liability is certain, however “but-for” is undeterminable
· Multiple defendants were negligent but their contribution is untraceable
· Identifiable defendants acting independently and negligently
· Burden shifts to D to show they weren’t the but-for cause

Summers v. Tice and BB gun pellets
	· Liability is certain (product is identical), however “but-for” is undeterminable
· Harm is identical, aggregate-able, traceable 
· Issue of what constitutes market: Geography? Time period?
· Some d’s may be able to exculpate themselves
· Some may have gone out of business, raises potential of J-S or S
Hymowitz v. Eli Lilly & Co. and signature disease

	Both have narrow applications, and J-S and S liability are still standard but damages are divided by share of fault not by number of defendants


Negligence the concept
Reasonable Care

The Heart of Tort Law <3

Foreseeability

Cases:

· Adams v. Bullock: There is only a duty to protect against reasonably foreseeable harm, and a child swinging an 8’ wire is not reasonably foreseeable so proper care had been taken. (narrow)
· Braun v. Buffalo Gen. El. Co.: Defendant was negligent because the new building was foreseeable, and the wires were old. (broad)
Goals / Purpose / Rationale:

· To regulate risk well, a bridge between strict liability and no liability

· To get people to behave in a reasonable way

· Harm has happened, where is the line between tough luck and avoidability?
· What is the foreseeability of the harm itself

Concerns / Risks / Problems:

· Almost entirely hypothetical, always imagining what could or should have been done differently
· We want to discourage unnecessary risk and encourage “good” risk too

· How to standardize so its not left to the whim of a jury

Principle behind liability/fault is reasonable care
How do we define reasonable care?

Foreseeability + Hand Formula + Reasonable Person + Statutes + Custom

Negligence is the doing of something which a reasonably prudent person would not do, or the failure to do something which a reasonably prudent person would do, under circumstances similar to those shown by the evidence. It is the failure to use ordinary or reasonable care. Ordinary or reasonable care is that care which persons of ordinary prudence would use in order to avoid injury to themselves or others under circumstances similar to those shown by the evidence. CA Jury Instruction
	Special Considerations

	Judge and Jury
	Proving Negligence
	Medical Malpractice


And res ipsa loquitur
Hand Formula


Comes from US v. Carroll Towing Co.
B < P(x)L à Negligent

When the burden of precaution is less than the probability of harm multiplied by the magnitude of loss, then there is negligence.
B > P(x)L à NOT Negligent

When the burden of precaution is more than the probability of harm multiplied by the magnitude of loss, then there is not negligence.

Goals / Purpose / Rationale:

· Maximize public welfare and wealth overall

· Law and economics approach

· Lowest total cost is maximizing the wealth in the community, efficiency

· Want to encourage “good risks” which is defined by wealth and thus reducing costs is good

· What risks are worth it?

Concerns / Risks / Problems:

· What is the appropriate burden and how to we analyze this objectively
· Prone to becoming an economic analysis, human dignity concerns

· Uncertainty of quantification, probability is too unknowable

· Can only analyze once something has already happened

· Incommensurability 

· Not everything is the same unit, and not everything can be reduced to monetary values

· Therefore inherently manipulable 

These last two reasons are why it has never really taken off in the courtroom, but it is very influential in regulations and appellate review as guideposts for considerations rather than strictly monetary.
Reasonable Person

An objective standard to clarify what reasonable care requires
Goals / Purpose / Rationale:

· Separate civil and criminal negligence

· Hold everyone to the same standard

· Administrative feasibility
· Consistency and enforcement of community norms

· Equality and fairness

· Standardized standard

· Likelihood of restoration should not depend on the identity of D
Exceptions to Objectivity:
· Physical disability

· Blindness but NOT mental disability, old age, or infirmity

· Children

· Specifically children doing childish things, generally under 5 is free to do whatever

· Unless engaged in an adult activity (driving)

· Expertise

· A regular person running a red light versus an ambulance driver

· How narrow do we go?
Customs and Statutes


Both are used very similarly

Sword for the plaintiff, shield for the defendant

Show that custom/statute is reasonable care and that the defendant failed to comply with it

OR

Show that custom/statute is reasonable care and that the defendant complied with it
	Rules vs Standards

	Rules
	Standards

	· Brightline tests easily, rigidly applied to facts

· Promote predictability, certainty, consistency, and efficiency through objectivity

·  Will always lead to exclusions
· Can be created by judges based on years of experience

· Helpful for guiding future behavior
	· Guidance but allows for discretion

· Promote fairness though flexibility and sensitivity to circumstances, but hard to define
· Should shift as society does

· When standards add objective elements they move towards rules

· Helpful for individualized judging of past behavior


Both are used to support the other tools for identifying reasonable care, they can be mixed and matched
The better one to use will depend on the situation

Statutory Considerations
Cases

· Martin v. Herzog: Martin did not have headlights on, Herzog swerved into the lane and killed Martin. NY CoA declared failure to follow statute negligence per se (applies to a matter of law, no proof required that a duty was breach). 

· Tedla v. Ellman: Plaintiffs were walking on the wrong side of the highway because the “right” side was more dangerous, purpose of statute was safety so by violating it in their exercise of reasonable care, it was not negligence per se.
Courts look at the purpose of the statute being pointed to

· Was this statute enacted to prevent harm?

· If not then it is unlikely to establish a standard of reasonable care

· Martin and Tedla show how this can be twisted in either direction
· Was this statute enacted to prevent this harm?

· Sheep pen statute was to prevent transfer of disease not to keep them from washing overboard

· Tortfeasor wants this to be narrow so that their actions aren’t addressed and victims want the reverse

Courts do not assume that the lack of a license equals lack of reasonable care, just like compliance with statutes do not mean there was no negligence
Courts vary by how much they’re willing to defer to various regulatory apparatuses


End of Reasonable Care tools
Special Considerations


Judge and Jury Roles

What questions should be allowed to go to a jury? 

Cases

· Baltimore & Ohio RR Co. v. Goodman: Ignoring a reasonable standard of conduct makes one negligent for the harm caused, overturned the jury reasoning essentially saying it never should have gone to a jury because it was negligence per se.
· Pokora v. Wabash RR Co.: When there is no customary conduct it should be left to the jury to decide what is the standard of reasonable care, fact specific standard, not a brightline rule, therefore not for a judge.

· Trimarco v. Klein: When does something become “common practice” and what is its role in determining negligence, custom can be used to clarify burden and should custom be a question for the jury.
	Judges vs Juries

	Judges
	Juries

	· Applying brightline rules, often built through repeated jury trials

· Accumulation of knowledge and therefore represent a common sense of community

· More efficient than retrying the same basic case over and over
	· Circumstances are never identical and juries are more suited to applying flexible standards as guideposts
· When there is a clear standard it should be left to a jury to see if the standard was met

· Simple cases have rules that are easier for juries to apply BUT harder cases with more shifting variables are more suited to debate at trial


Overlaps with and begs the question, how do we prove negligence? 
Do the difficulties of this lend it more to judges or juries?

Proving Negligence


Evidence is usually only circumstantial and limited
Can juries be relied upon to connect the dots?

Burden of proof is on the plaintiff to show that the D’s conduct fell below standard of reasonable care
Duty + Breach + Causation + Harm

What did the defendant do or not do? What should they have done?

Ephemeral nature of duty and breach, based in hypotheticals

Difficulty of trying to prove something that doesn’t exist by proving a standard that does exist

Juries can use circumstantial evidence to determine whether the direct evidence is truthful

You may not know the defendant, you don’t have knowledge of the duty, but they supposedly should

Defendant must be aware of the circumstances creating the duty (i.e. broken jars of food)

Constructive Notice

· There is a duty of notice of the hazard, duty to maintain an area
· Without notice there is not fault, and the only option would be strict liability

· Gordon v. AMNH condition of the wrapper on the stairs used to determine duration of presence, no one else saw the paper which meant notice was not constructive and no negligence

· Negri v. Stop and Shop baby food in the store aisle, there was notice because circumstantial evidence (dirty jars) allowed for an inference of duration, don’t assume direct evidence trumps circumstantial because the jury will weigh both for credibility
Medical Malpractice

Custom is the main tool used for determining reasonable care

Cases

· Sheeley v. Memorial Hospital: what is the appropriate expert to testify, should geographic limitations be considered, such as lack of access to training, specialization, consequences of small community can lead to collusion or bias or repercussions.
· Matthies v Mastromonaco: informed consent, is a doctor required to inform a patient of alternative procedures that are not the doctor’s preferred course of treatment, what is the line between efficiency and bodily autonomy.
Difference in the standard of a “reasonable person”
We want doctors to be held to a higher standard but we allow them to decide what that standard is

Special Role of Custom:

· Not statutory, just a matter of practice

· Average person does not know what the proper procedure is

· Expert testimony is used to inform of custom/standard of practice

Should geography be considered when determining custom? 
	Same or Similar Locality Rule vs Universal Standard

	Pro
	Anti

	· If we didn't consider then fear of practicing in rural areas would reduce rural medical even further

· Different access to training and specialty/specialization is easier in some places than others
· Generally not possible for a rural practitioner to specialize in the same way a big city doc could


	· We should be able to go see a doctor anywhere and expect quality care

· Modern communications allow for dissemination of the new standards and training

· We want to encourage medical practitioners to continually improve their care and standards

· Less risk of collusion if not pulling from small medical communities




A medical professional can be negligent by not performing to the standard of care of by not performing informed consent

Lack of informed consent does not mean that the doctor was negligent of didn’t exercise reasonable care in performing the treatment, but rather did not allow the patient to truly choose their treatment
Dignitary harm of denying someone their right to bodily autonomy, harder to repair
What is the standard of reasonable care for informed consent?
	Reasonable Doctor vs Reasonable Patient Standards

	Doctor
	Patient

	· Duty to evaluate the relevant info and disclose all courses
· What do other doctors do, determined the same way as other reasonability standard
· Objective
	· Still doctor focused, consider what a reasonable patient would want to know, can be more standardized
· Goal of bodily autonomy and allowing patients to make their own decisions about care, even if those decisions are bad
· Subjective


Most jurisdictions do one or the other, CA mixes/combines/switches off
Why not completely individualize?

· Inefficient, not able to standardize

· Backwards looking, examined when things go poorly which would then tinge recollection and could make testimony unreliable because new perspective on past choices (hindsight is 20/20)

· Unknowable to make that discernment once a bad thing has happened
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CA Rules about MM
Res Ipsa Loquitur


Accident itself is enough to show negligence

Cases

· Byrne v. Boadle: barrel rolling out of a window onto a person was enough to show negligence as that would not have happened if there wasn’t negligence by the owner.
· MacDougald v. Perry: Spare tire came undone, based on the type of event and the commonsense conclusion that a properly secured tire will stay on the truck unless there is negligence in securing it.
· Ybarra v. Spangard: injury during surgery on an unrelated part of the body could show negligence but do we view medical treatment as one unit of instrumentality or is it each person involved.

Harm results from the kind of situation in which negligence can be inferred AND defendant was responsible for the instrument of harm

Provides a commonsense inference of negligence when there is no direct proof but certain elements consistent with negligent behavior are present

Defendant must have exclusive control over any reasonably probable causes of the injury
Specific acts of negligence claims can be brought alongside res ipsa claims which don’t require a specific act

Neither complete certainty nor definitive proof is required, just enough for a reasonable inference or presumption

	Inference
	Presumption

	· Most states use inference view for evidentiary weight

· Up to the jury to make the inference 

· Does not have to be fought in the same way as presumption
	· Presumption is a higher burden, must be inescapable unless rebutted by other evidence

· D then becomes responsible for proving the presumption wrong, if they do it goes to a jury, if they don’t its decided as a MoL
· Doesn’t matter much because D is going to fight the evidence regardless of which standard is used


Goals / Purpose / Rationale:

· Probabilistic rationale: there is a set of facts that create and inference of negligence, smaller gap to jump so we won’t make the P do a bunch even though the burden is the same

· Streamlines the process but the burden of proof is the same, it’s just more obvious

· Asymmetry and fairness: when you weren’t witness to your own injury but the other party was, we don’t want this asymmetry of knowledge to allow cases to be dismissed 

Concerns / Risks / Problems:

· Spoilation of evidence can be its own tort conditioned upon:

· Actual knowledge of pending/potential litigation on the part of the spoiler

· Voluntary undertaking establishing duty to maintain the evidence

· Evidence that the missing evidence was vital to the underlying claim

· Spoilation creates problems of endless litigation, difficulty in telling what impact the missing evidence would have, and the cost of preserving evidence

Prima Facie Case of Negligence

· Showing that there is enough for a reasonable jury to find negligence in all elements of a negligence claim (duty, breach, causation, harm)

· Does not mean the case it over, just that it can proceed to trial and the D will be allowed to rebut all elements of the claim
Duty

Duty and breach are flip sides of the same coin
Affirmative Duty


Cases

· Harper v. Herman: Harper dove off Herman’s boat and injured himself, court concludes there was no special relationship because no dependency and no monetary relationship.
· Farwell v. Keaton: Farwell was beaten and badly injured by Keaton, his friend did not take him to the hospital but should have, question of undertaking and special relationship creating an affirmative duty.
· Randi W. v. Muroc USD: Former employers wrote stellar recommendation for a pedophile teacher who then went on to assault more students, question was whether the former employers had a duty to the third party because they wrote the recommendations and didn’t mention the history of sexual abuse. 
· Tarasoff v. Regents of UC: Psychiatrist had a patient that was going to be violent, he warned the school but not the eventual victim, patient then kills the victim and the victim’s family sues, leading to a new standard of duty to a third party by a medical practitioner. 
If your actions create a risk of physical harm, then you have a duty to exercise reasonable care, but if there is no duty then there is no need to prove reasonable care
If your actions do not create a risk of physical harm, then you have no duty to rescue or protect unless:
Special Relationship + Undertaking + Non-Negligents + Statutes
	Special Relationship
	Undertaking
	Non-Negligent Injury
	Non-Negligent Creation of Risk
	Statute

	· Victim was vulnerable, unable to protect themselves

· Dependent on the defendant 

· Reliance interest
	· Taking steps to intervene

· Some states provide protections for undertakers 

· Breaking the seal of autonomy
	· Injury created during the normal course of business creates an affirmative duty
· Man tries to hop a train, gets injured, there is now a duty to utilize standard of care
· You now have an obligation to help, even though you don’t have liability from the initial non-negligent injury
	· When a change in circumstances creates a risk that was not usually there
· Acts as a bifurcation at the first branch of the flow chartàyour actions wouldn’t create a risk of harm but they somehow did, creating an affirmative duty to reduce/minimize risk
	· Some states create statutes requiring action by certain people
· EMTs might be required to pull over and help in case of an accident


Other exceptions might be made on a case by case basis by using the Rowland Factors to evaluate
This is how duty to third party cases were decided, evaluating the need to warn when harm is imminent and you are able to step in and prevent it

What happens when you take the person out of the situation, would the harm still have occurred?

Affirmative duties exist on a spectrum of utilitarian to libertarian, either end is uncomfortable

Goals / Purpose / Rationale:

· Establish a middle ground of duty that we are comfortable with

· Encourage societal benefits

· Make this a question of law rather than morality

Concerns / Risks / Problems:

· Don’t want to impinge upon peoples’ freedom

· Can’t require self-sacrifice

· Cheapens acts of charity, difficulty of multiple rescuers
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Landowners & Occupiers


	 
	Trespasser
	Licensee
	Invitee

	Traditional 
	Intruder
· Duty not to intentionally or wantonly cause injury

· No duty of reasonable care (with a handful of exceptions)
	Social guest
· Duty to warn or make known conditions safe

· No duty to inspect or discover dangerous conditions
	Business guest/General Public
· Duty to warn or make conditions safe

· Duty to inspect and discover dangerous conditions




	 
	Trespasser
	Everyone else

	 Modern
	Intruder

· Duty not to intentionally or wantonly cause injury

· No duty of reasonable care (with a handful of exceptions)
	Not a Trespasser

· Duty of reasonable care


Examined under the duty portion because it is the defining feature of liability to people on property
Government and Duty

Traditionally you cannot sue the government because of sovereign immunity
The idea that the body that creates the laws cannot be judged by them

This idea has dissipated with time but still it is rare for the government to owe a duty to individuals
Government liability cases hinge on duty
Cases

· Riss v. City of NY: woman requests police protection from an ex, no protection given, ex hires someone to maim her, and she sues the police for failing to protect her. No liability.
· Lauer v. City of NY: little boy died, medical examiner ruled it a murder but then changed his mind without telling anyone, father was investigated for over a year until a reporter found out about the mistake, father sues city but the city had no duty to him, only to the child. Duty is always relational.

	Governmental
	Proprietary
	Discretionary
	Ministerial

	Sometimes Liable
· Classic ideas of Government

· Road, police, fire, courts, public school

· Because there is a duty to everyone, we owe it to no one
	Open to Liability
· Previously private industries or could be private

· Hospitals, transit, murkier

· Can be a duty because they are responsible to you specifically
	No Liability
· Broad power given to them

· Think of budgetary allocations in departments

· Court will not cut into the government doing its job and making policy calls
	Open to Liability
· Rule or regulation requiring the government perform a function

· Example?

· Falling short of that creates a duty 
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Goals / Purpose / Rationale:

· Similar reasoning to crushing liability
· Allow the city and government to do its job

· Separation of powers between the Law and government

Concerns / Risks / Problems:

· Law does not have the expertise of a government

· How do we balance government resources and allow them to allocate for themselves

· We are always going to be failing someone

Duty is always relational, one to one—from the defendant to the plaintiff

Emotional Harm


Emotional harm cases turn on duty

Cases

· Falzone v. Busch: wife saw husband his by car that almost hit her too, she became ill because of it, question of whether a p can recover for illness caused by fear rather than impact, decides there must be a reasonable fear of immediate physical injury.

· Gammon v. Hospital: leg arrives in box supposed to contain dead father’s personal possessions, family sues for NIED, creates the new touchstone of foreseeability for emotional distress, allows for a direct duty because of the special relationship between the hospital and a deceased person’s relatives.

· Johnson v. Jamaica Hospital: baby abducted from hospital, family sues for emotional distress caused by abduction, courts says no because they were not the ones kidnapped and so the indirect duty was insufficient to create a claim, baby’s case moved forward as they were owed a duty.
Impact Rule

You can only recover for physical harm when there is an impact

A reasonable person will likely not have a serious injury when there is no impact

Zone of Danger
Requires a reasonable fear of immediate physical injury based on proximity to harm

Legally cognizant harm is defined by duty, these rules look at the actions of the defendant
Goals / Purpose / Rationale:

· Prevent a flood of litigation

· Fears of fake, non-meritorious claims made by “Eggshell Plaintiffs”

· Hard to prove, easy to fake, hard to substantiate

Concerns / Risks / Problems:

· Courts exist to evaluate evidence and determine merit

· Courts could be expanded

· Places that do not follow the impact rule do not have a flood of litigation

Negligent Infliction of Emotional Distress

Requires foreseeability that negligence would result in emotional distress for an ordinarily sensitive person
Represents an attempt to move away from the idea of objective manifestations of emotional harm

Allows for the D to be on notice, adding the objectivity moves this towards a rule rather than standard and therefore be used to guide future behavior

However, for there to be a duty there must be a direct line of duty to the plaintiff themselves
Policy Bases for No Duty


Policy is an intervention between your actions creating a risk and having a duty

Cases

· Strauss v. Belle Realty Co.: ConEd blackout, Strauss falls and injures himself in a common area where he personally was not in a contract with ConEd, court decides there was no duty because there was no contract between the two and opening up this would cause crushing liability.

· Reynolds v. Hicks: Are the bride and groom are liable for the minor getting drunk at their party, statute prohibiting underage drinking but court uses statutory analysis and policy basis to decide that there was no duty because it would be unreasonable to hold social hosts to the same standard as commercial vendors.

Policy is an intervention between your actions creating a risk and having a duty

If your actions create a risk of harm, then ask if there is a policy relieving you of your duty

Policy justifications do not equal individual autonomy concerns, this is different than other types of policy discussions we’ve seen

Restatement calls for categorical “bright-line rules” applicable to general classes of cases when courts create new rules for no duty judgements based on public policy ideas
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Crushing Liability

Goals / Purpose / Rationale:

· Protect public utilities because of the general good they do

· Keep prices down

· Limit risk and liability for public utilities

· States each decide where they draw the limit (contracts in Strauss)

Concerns / Risks / Problems:

· The more harm you create the less liable you are

· Focuses on the harm to the utility rather than the individuals affected

· Has not aged well, increasingly rare particularly in Western states

Negligence per se

· When there is a statute establishing duty and breach, and violation of that statute can be shown then that person is responsible for duty and breach as a matter of law

· Examine these statutes in the same way as before, looking to the purpose and whether the harm that occurred was the harm intended to be prevented and who it was intended to protect

· This relates to obvious negligence in the duty/breach elements of the claim, and that there’s nothing for a jury to decide on duty/breach

· Questions of duty/breach do not go to the jury, the defendant cannot make an argument to the jury that they weren't at fault, settled as a matter of law

· Discussed via social host liability in the Reynolds wedding case

· Concerns for the explosion of liability cases led to a narrow reading of the statute 

· Statute existed to prevent harm caused by underage people drinking, plaintiff was the type of person intended to be protected, but because the statute allowed parents to give their kids alcohol this cut against protection for third parties

· Policy considerations dictate it would be unreasonable to make the bride and groom police their party, but if it were only a few people this might be different
Causation
Factual Causation “But For”

Cases

· Stubbs v. Rochester: drinking water became contaminated due to city’s negligence, P came down with typhoid and sued the city, several possible causes for typhoid at the time, D tried to argue that P had to prove the exact way they got typhoid, holding: p does not need to eliminate all other causes of typhoid, they just have to show with reasonable certainty that D’s negligence is the cause.
· Zuchowicz v. US: obscene over prescription of danochrine (exceeded the authorized dosage) led to PPH in the P, could only show that it was “extremely likely” that it was the over prescription because there were no other cases to compare it to, holding: D’s negligence has been established so the burden of causation shifts to the D in situations like this and they must show an alternate cause (inferential leap to find causation in the interest of public policy)
It must be the negligence that causes the harm, not simply the defendant.
	Tests for Factual Causation

	“But For” 
	Substantial Factor 

	· “But for” the defendants negligence, the harm would not have occurred 
· Acts like a switch rather than a dial, there is either “but for” causation or there isn’t
· Presence of negligence doesn’t mean it caused the harm, even if it would in other situations ( negligence is not dispositive 
	· Came about to deal with the issue of multiple contributing causes, requires material contribution to the injury
· Used by courts as a supplement to the “but for” test when there are multiple causes
· It is not a substantial factor if the harm would have occurred without your contribution
· Leads to a loop of causation by both parties pointing to the other cause, isn’t popular today


When is it hard to prove factual causation?
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Multiple Defendants

Cases
· Summers v. Tice: P got shot but both Tice and Simmer fired negligently in the same direction at the same time, it was impossible to determine which one fired the buckshot that cause the injuries, however this should not prevent P from recovering, holding: 50/50 chance either was liable and both had acted negligently so burden shifting was appropriate and both were found equally liable under “alternative liability”
· Hymowitz v. Eli Lilly: pill produced by numerous manufacturers, eventually caused conditions that were exclusively the product of taking the pill (“signature disease”), unable to prove whose specific pill they had taken led to the creation of market share liability, another form of alternative liability
The issue of multiple defendants is addressed in the various forms of liability (see damages)
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This is largely a matter of jurisdiction

Toxic Harm and Mass Torts

Classic tort law is not a good fit for dealing with these increasingly common issues
This is mainly because of issues of Agent? Where/when? Who?

Identification + Boundaries + Source
These used to lead to mass tort actions of Classes of plaintiffs joined together based on commonality
Those have largely gone extinct because commonality is so hard to show across large, diverse groups

Largely replaced with Multi-District Litigation where prelims are held bundled together and then the cases return to their own jdx
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Proximate Cause or Scope of Liability

May be called other things, but for us, it is the scope of liability
Fundamentally a policy question about where do we draw the line
First, the cause in fact must be determined

Then, it must be decided if the harm is the natural and probable result
Returns to ideas of foreseeability, intervening vs superseding:
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Harm in general as foreseeable, not the exact harm that occurred
Cases
· Benn v. Thomas: p had pre-existing heart condition, was rear-ended, and hospitalized for injuries including bruised chest; five days after the accident, P died, his estate sued, and had to fight for an eggshell plaintiff instruction. Holding: d is liable for all damages resulting from their neg, even if the injury is great than what an “ordinary” person would suffer. (unexpected harm)
· Torres v. El Paso Electric Co.: P was electrocuted while working near wires that D was supposed to maintain; D said that actions taken by P and his employer were the cause of the harm, broke the chain; jury was instructed on proximate cause and comparative fault; D was initially found negligent but not liable; overturned, holding: harm was entirely foreseeable from poor maintenance, that’s why they were supposed to maintain them. (intervening cause)
· Palsgraf v. Long Island Railroad Co.: railroad employee helped push a passenger onto leaving train, passenger dropped their suitcase that had unlabeled fireworks in it, it exploded, causing scales on the other platform to fall and injure P. (unexpected victim)
· Cardozo (majority): negligence does not exist in the air, its about relationship, P was too removed; the risk of harm was unobservable to those acting negligently, policy decision about drawing the line based on duty, which is usually a question for the judge as opposed to causation.
· Andrews (dissent): did not feel there should be a line drawn here for causation, line will always be arbitrary, based on politics and policy rather than logic, rough sense of justice, and the scope does have limits but this isn’t outside of them
Whether an intervention below rises to superseding—and breaks the chain—is largely a question of policy 
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Danger Invites Rescue: special scenario where witnessing harm leads to an instinctual reaction to intervene, therefore the harm to a rescuer is foreseeable and proximately cause by the tortfeasor. We should follow our morals and common sense rather than strict rules of timeline.
Defenses to Negligence

Affirmative defenses that defeat a claim of negligence
Contributory and Comparative Negligence

Whether or not the plaintiff is precluded from recovery because of their own actions
Contributory is old, comparative is more common now
Contributory Negligence

Was the plaintiff contributorily negligent?
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Cases

· Butterfield v. Forrester: d put a pole across a public road which partially blocked the road, p was drunk and riding his horse hard down the road, the obstruction was visible from a distance where p could have avoided it but he didn’t and collided, he sued for injuries; Holding: plaintiffs failure to exercise ordinary care in riding his horse means that he cannot recover at all. (contributory negligence)
· Davies v. Mann: p negligently left their donkey on the side of the road, d was speeding and hit and killed the donkey, d claimed that p’s negligence meant d was not at fault, Holding: p’s negligence doesn’t matter when d could have avoided the harm had they not been negligently going too fast. D had the last clear chance to avoid the harm, and could have done so if he wasn’t being negligent.
To determine if the plaintiff was also negligent, ask:
Did they have a duty to themselves that they breached?

Did that breach lead to both actual and proximate causation of the harm?

The harm must be directly tied to their negligence
If plaintiff was negligent, and contributory negligence is the law in the jdx:
Determine if an exception applies

Determine if there was a last clear chance
If no exception, and no last clear chance, then the plaintiff cannot recover
Doctrine was preceded by “clean hands” equity doctrine

The shift towards contributory negligence happened in the 1800s

In the 1970s and 80s, there was a shift towards comparative negligence
Comparative Negligence


There is pure comparative negligence 
And there is modified comparative negligence
First, determine if the plaintiff was negligent in the same way as before
There are no exceptions or last clear chance rule

Examine if the p had a duty to themselves that they breached, leading to the actual and proximate cause of their harm
Again, the harm must result from their negligence
	Pure Comparative
	Modified Comparative

	· Plaintiff is responsible for the portion of the harm they caused

· The size of their portion is irrelevant under pure comparative negligence

· Even if they are responsible for 95% of the harm, they can still recover
	“Not as great as”
	“No greater than”

	· 
	· Plaintiff can only recover if they are responsible for less than 50%
· 0% < P’s fault < 50%

· CANNOT equal 50%
	· Plaintiff can only recover if they are responsible 50% or less
· 0% < P’s fault ​≤ 50%

· CAN equal 50%

	· 
	If there is more than one defendant, the same rules of proportionality apply to the combined fault of the defendants


This is about whether or not the plaintiff can recover, not how much
Once it is determined that the plaintiff can recover, we turn to how much
This is determined by the Doctrine of Contribution in the jdx
Defendants will only be responsible for harm they caused
Apportion by factual cause then by comparative fault*
Fault is all about the whole, in general

“Liability” and “cause” are more specific, but variable, so try to use our own language for clarity

Separate injuries based on factual cause
If a defendant only cause one of the injuries, they will not be part of the contribution for the others
	Comparative Negligence Jurisdiction

	Court finds that the Plaintiff is 50% for the injury they incurred; defendants are A (10%), B (20%), C (10%), and D (10%) at fault.
· “Pure”: RECOVERY ALLOWED
· “Not as great as”: NO RECOVERY
· “No greater than”: RECOVERY ALLOWED
Court then finds there are $200,000 in damages. 

	Doctrine of Contribution
	Joint-and-Several
	Several

	Common Law
	P is out 100k
A, B, C, and D: 25k each
	P is out 100k
A, B, C, and D: 25k

	Modern
	P is out 100k
A, C, and D: 20k

B: 40k
	P is out 100k

A, C, and D: 20k

B: 40k

	When all defendants are solvent, there is no difference between joint-and-several and several, within their C/L or Modern Doctrines of Contribution 
However, it turns out that both A and B are insolvent…

	Doctrine of Contribution
	Joint-and-Several 
(cover for insolvent Ds)
	Several 
(only pay your portion)

	Common Law

Divide by number of Ds, ABCD are each 1/8th at fault [(100%-50%)/4]
	P is out 100k (50%)
A and B: 0 (0%)
C and D: 50k (25% each)
	P is out 150k (100k + (A+B))
A and B: 0

C and D: 25k (25% each)

	Modern

Divide by fault
	P is out 100k (50%)
A and B: 0

C and D: 50k (25% each to make up for lost recovery, both were originally 10% at fault)
	P is out 160k (50% + (10%+20%))
A and B: 0

C and D: 20k (still at 10% each)


Cases

· Wassell v. Adams: P was staying at D’s motel and was sexually assaulted, there were measures that the D could have taken (putting phones in the room, full time security) but the P opened the door in the middle of the night and could have run away at multiple points (both were “free”), P sued and was also found comparatively negligent, question of how to proportion fault, Holding: to determine comparative fault apportionment, the cost the respective parties would have incurred in exercising more care can be used to assign fault.
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Assumption of Risk

To one who is willing, no harm is done
Explicit Assumption of Risk


Cases
· Hanks v. Powder Ridge: P got his foot caught while snow tubing, but he had signed a waiver, sued on the basis that the contract was not clear enough about what they were releasing themselves from, and that it was invalid to release themselves from all negligence claims
· Clarity Holding: “a person of ordinary intelligence could reasonably have believed they were releasing the defendant from negligence claims.” 
· Public Policy Holding: various ways to weigh public policy interest, including Tunkl factors, the court here used a “Totality of Circumstances” approach (including some Tunkl) and evaluated D’s control, nature of activity, marketing, payment, open to public, adhesive liability waiver. It is not logical or right for the public to bear a risk they cannot control.
Explicit assumption of risk is also called express assumption of risk
Generally, negligent liability waivers are disfavored by the law
This raises public policy questions, because we don’t want people to be able to remove their general duty to exercise reasonable care
There are many ways to evaluate whether public policy should allow enforcement of a waiver
One way is the Tunkl balancing test, but this leads to “apples to oranges”
Another is “totality of circumstances”, which is unambiguous about its ambiguity

It is also done on a case-by-case basis, which means it’s hard for people to align their behavior
Tunkl came from a hospital case, and we do not want those operating hospitals to be able to waive their liability for negligent actions
What do we want to accomplish with tort law?
	Era
	Philosophy
	Primary Goal
	Concern

	Classical
	Corrective Justice
	Individual Accountability
	Autonomy

	New Deal
	Political Economy
	Distributive Justice
	Power

	Neoliberal
	Economics
	Maximum Utility
	Efficiency


Implicit Assumption of Risk


Cases
· Murphy v. Steeplechase Amusement Co.: P got onto “The Flopper” which was a ride owned by D, P got injured on the ride, but had been watching the ride before he got on, and the ride did what it claimed to do and flopped him. Holding: there were no obscure and unobserved dangers, what happened was the purpose of the ride and therefore, P knew and assumed the risk. 
· Lamson v. American Axe & Tool: P had complained about an unstable rack of axes at his work, was told he could either continue using the rack or he could leave, eventually the axes fell on him and he sued, Holding: P was aware of the substantial risk that he had complained about, but continued to work, therefore he assumed the risk and could not bring an action for negligence.
· Davenport v. Cotton Hope: P was a resident of the apartment building, had complained about broken flood lights on the stairs, despite there being another stairwell available P continued to use the dark ones and eventually he feel down them, sued for negligence, D asserted AoR as a defense, issue of does assumption of risk survive in a comparative negligence jdx
· Primary AoR: a question of duty, was the risk that P assumed actually a part of D’s duty of care? Was D fixing the lights part of their duty? Does not operate as affirmative defense
· Secondary AoR: a question of comparative fault, did the P know and continue in an unreasonable way? How responsible is the P because they continued to use the dark staircase?
· Holding: assumption of risk is not available as an affirmative defense in comparative fault jurisdictions because rule of duty and comparative negligence analysis are sufficient, and therefore AoR is unnecessary.
Implicit assumption of risk is generally incompatible in comparative negligence jurisdictions

This makes sense because they both rest on the idea of plaintiff also being at fault
In Murphy, how might it have been resolved if the harm had come from an obscure and unobservable source:
P implicitly assumed the risk of getting flopped by riding the “the Flopper,” but was the harm that he risked the same as the harm that occurred?
If the harm had come from an unobservable mechanical error, there would be liability
However, because the harm that happened was him getting “flopped,” there was no liability

Notice + Willingness + Magnitude & Mechanism
There must be notice of the risk of specific harm à P willingly proceeds à harmed in the specific magnitude and mechanism P noticed and assumed à affirmative defense for the Defendant
PRIMARY IMPLICIT ASSUMPTION OF RISK? SECONDARY IMPLICIT ASSUMPTION OF RISK?


END OF NEGLIGENCE
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Strict Liability

No Fault Liability, Defendant Causing Harm Is Sufficient
General

Cases
· Fletcher v. Rylands: water leaked from D to P’s property because of a dam that D had made, the water flooded old coal mining tunnels that were connected to P’s newer coal tunnels, D had done survey work etc and had exercised reasonable care, Holding: a person who for their own purpose brings onto his land, and collects and keeps there anything likely to do mischief if it escapes ( strict liability applies
· Rylands v. Fletcher: on appeal, the court affirms and adds “non-natural” to the rule, a person who for their own purposes brings onto his land, and collects and keeps there anything non-natural and likely to do mischief if it escapes
· Indiana Harbor Belt Railroad Co. v. American Cyanamid Co.: train car leaked dangerous chemicals in P’s shipping yard which led to evacuation and expensive clean up, the chemicals belonged to D but not the car they were in, it became clear that due care had not been exercised in transporting the chemicals and that’s why they leaked NOT because of their inherently dangerous nature, Holding: when a case is not susceptible to due care analysis or classic tort principles of deterrence, strict liability is appropriate. Posner’s Law and Economics approach: concerns of efficiency, utility, and neoliberal capitalism
Strict Liability is the law of torts when Negligence fails
When negligence analysis is inapplicable, or does not achieve corrective justice (deterrence, accountability) then strict liability is applicable
If the court can handle the case with negligence, than strict liability does not apply

Elements of a Strict Liability Claim
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	Only Specific Kinds
	Straight Line Req’d
	Broader
	Precautions N/A

	· Ultrahazardous
· Abnormally dangerous

· Risk is inherent and irreducible
	· Same analysis as under neg.
· Same issues under scope of liability
	· About activity not action

· Patterns, behaviors, scale
	· Narrowly applied
· High deterrence goal
· Not about due care


Strict liability is different because we don’t care about fault, we don’t care what precautions you took, or that you exercised utmost care
The lack of fault (duty/breach) analysis is why we keep it narrow
It only applied to very specific kinds of activity that are inherently risky

The question of whether SL applies replaces the question of duty/breach
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If the harm stems from a specific act, it is likely negligence will apply
Activity is for strict liability because it is harder to pin down
This is about large, complex industrial scale activities that are less susceptible to regular deterrence
The probability of harm must be high but unchangeable
Sometimes, we would rather over deter than under deter for economic reasons
Products Liability


Cases

· MacPherson v. Buick Motor Co.: P bought a car and it broke while he was driving it, Buick could’ve done more during manufacturing to ensure the wheels were safe, early PL case that extended the doctrine past privity which had previously held that manufacturers only owed a duty to the immediate buyers, created a test for when that duty should be extended Holding: a manufacturer owes a duty to foreseeable users to guard against foreseeable dangers of neg. manufacture.
· Escola v. Coca-Cola: P was serving a coke when it exploded and injured her, she sued under res ipsa, goes up to SC of CA, decided that there were only two ways it could have exploded and both were preventable w/ due care Holding: res ipsa applies when there is no evidence the bottle changed condition since leaving manufacture and it was no longer under their control, their exclusive control over manufacture is sufficient.
· Traynor, concurrence: coca-cola is liable, but the better rule is manufacturer liability based on Macpherson. Continues to say public interest if better served by imposing categorical duty on manufacturers who are in better control, and better able to absorb and distribute costs of damages (deterrence rationale). This also guarantees that the plaintiffs/users will be able to recover more fully (insurance rationale). Goes into implied warranty and power dynamics.

Products Liability falls into three main buckets
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Products liability requires a defect + causation + harm
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All four elements of the test must be met
The industrial revolution rise in manufacturing eventually led to the extension of products liability past the initial purchasers ( privity is over
This extends liability suits past consumers and manufacturers, to bystanders and retailers
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Manufacturing and Design Defects

Cases

· Cronin v. JBE Olson Corp.: bread trays broke free in the truck during an accident and injured the driver, the defect was in every truck, judge refused jury instruction including “unreasonably dangerous,” appealed to the CA SC, Holding: the product does not have to be unreasonable dangerous, only defective, this edit keeps the doctrine away from negligence/reasonableness.
· Barker v. Lull Engineering: inexperienced driver was using a loader to move wood, was using it in a way it wasn’t intended, he got injured, argued that the machine should’ve had better safety mechanisms in place, Holding: a product has defective design when it does not perform safely in the way an ordinary consumer would expect it to be used, or if the benefits of the current design do not outweigh the risks inherent in the design.
· Soule v. General Motors Corp: P got into a car accident, the car collapsed in an unexpected way, trial involved lots of complicated technical evidence and expert witnesses on both sides, the jury received an “ordinary consumer” instruction, GM appealed saying that was inappropriate, Holding: ordinary consumer expectations are not an appropriate measure when the ordinary consumer’s everyday experience would not permit a conclusion about whether the product design violated minimum safety assumption, aka if expert witnesses are required, ordinary consumer opinions are not appropriate.
	Manufacturing (improper production)
	Design (bad design)

	Deviation from design: 
· When the product did not conform to how it was supposed to be manufacture

· Compare the injuring object to a regular one and its proper design
Ex: treadmill where the motor runs backwards
	Consumer expectations: (akin to standards in neg.)
· The product failed to perform as safely as an ordinary consumer would expect
· Was being used in its intended or reasonably foreseeable manner

· Generally, not applicable to complex designs

Ex: treadmill automatically starts at high speed, one would expect it to ramp up

	Malfunction theory of defect: (similar to res ipsa)
· Details are unknown, likely because the product was destroyed by the malfunction
· The company is in the best position to know

· All that’s known is that this wasn’t supposed to happen

Ex: treadmill runs backwards but immediately explodes
	Excessive preventable danger: (similar to BPL)
· When the risk of danger inherent in the challenged design is not outweighed by the designs benefits
· D bears the burden of showing their design does not present an excessive preventable danger
· Requires P to propose a reasonable alternative design
Ex: treadmills that ramp up are common and there is no benefit to the automatic high speed start


[image: image26.png]Front seat was
too close to the
front, meaning
impact was full on

eCompared to a
minivan

eCourt: not a bug,

but a feature.

roomy, cargo
space inherent to
the microbus.

VW Microbus

Newports

eTar, nicotine,
other harmful
chemicals

*Proposed a safer
herbal cigarette
*Court: would
work if people
weren't already
addicted. Led to
carve out for
addictive or
intoxicating
substances.

*Above ground
pool is too
shallow for diving

*Should be as deep
as a regular pool

e|ssue is people
buy shallow above
ground pools
because they
don't have
alternatives

Above Ground Pool





Reasonable Alternative Design requires that the design not alter the function of the product
P will always try to argue it is a reasonable alternative

D will always try to argue that it’s a feature of their product, and the suggestion makes it a new category
Courts don’t like to say entire categories of products are defective
You cannot sue a knife maker for making a sharp knife

But you could sue them for not putting an adequate guard between the handle and the blade
Warnings

Cases

· Hood v. Ryobi American Corp.: P took the blade guard off the saw and used it despite the warnings not to, the blade flew off an injured P, he sues because the warnings did not address that as the harm and he felt they were therefore inadequate, warning only said “risk of serious personal injury,” court introduced idea of foreseeability of the particular injury, used Upjohn factors, Holding: a warning need only be reasonable under the circumstances
· Centocor v. Hamilton: Hamilton took medication that ended up causing lupus like symptoms, she sued manufacturer for failure to warn, they said that the doctor should have warned her under the learned intermediary doctrine, she said they advertised directly to her Holding: learned intermediary was the law and there was no DTC exception yet, and this case didn’t call for one.
Failure to warn concerns information that should have been in instruction or labels, but warnings can never overcome design defects
No such thing as “warning: our product is defective”
Were the warnings adequate to alert ordinary consumers to the dangers?
Heeding Presumption: the ordinary consumer will read and heed a warning, this helps with factual cause, it can be overcome by an affirmative showing by the D that this particular user would not heed a warning
This presumption helps with efficiency and goes back to the manufacturer being in the best position to prevent the harm (power)
Concerns about Warnings
Size and noticeability ( Too broad or too narrow ( too exhaustive, deters reading ( too common, they lose meaning ( too complex to understand ( party may not have access to original packaging
We want to try to protect the consumer from reckless, powerful manufacturers
	Pittman v. Upjohn Co. Factors for Reasonable Warning

	· Adequately indicate the scope of the danger
· Reasonably communicate the extent or seriousness of the harm that could result from misuse

· Physical aspects must be adequate to alert a reasonably prudent person
· Simply directive warning may be inadequate when it fails to indicate consequences that might result from failure to heed the warning
· The means to convey the warning must be adequate

	A reasonable warning does more than convey fair indication of dangers involved, it also warns with the degree of intensity required by the nature of the risk


Learned Intermediary Doctrine
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Mass-Market Exception: Direct-to-consumer and over-the-counter medications require warnings from the manufacturers as there is no intermediary
Don’t forget, you can always bring a negligence claim! This is just for product liability, and it is not exclusive to medications etc, just using it as the example
Defenses


Still generally have contributory and comparative fault as defenses, but it’s hard to compare duty of consumers with duty of a producers and doesn’t fit very well into the concept of PL, so we let it go to a jury
Misuse

· General Motors Corp. v. Sanchez: Sanchez got pinned between the truck door and the fence, car had been in hydraulic neutral and then slipped into reverse, causing the injury; initially found S was 50% at fault, restatements provide different standard for allowing contr/comparative neg in PL cases, state statute in this case said must breach an existing duty for comparative to apply, so if there is a duty to discover or guard then it could be breach, Holding: S failed to exercise due care required, due to the duty imposed by driver’s licenses thus showing due care is required.
Misuse is hard because we generally want to hold manufacturers responsible, that is the point of SL

2nd restatement says never comparatively neg for not discovering defect

3rd restatement says generally not comparative neg for not discovering a defect
Look to the nature of the product: is one where you should/would expect them to exercise due care?

Misuse is not just about intended use, but foreseeable use
Disclaimers and Waivers

Generally not a valid defense in most jurisdictions, but a handful do allow it

Again, we want to hold manufacturers responsible

Returns to ideas of power, who is better situated to prevent or absorb the harm?
Intentional Torts

General

Cases
· Garrat v. Dailey: child moved a chair, woman went to sit in it not knowing it had been moved, she gets injured and sues for battery, raises the issue of intent, did the child have the intent overcomes age which is only relevant for capacity for the knowledge to understand the effects of actions Holding: intent goes beyond purpose, to desire, purpose, or knowledge of substantial certainty of the outcome.
· Picard v. Barry Pontiac-Buick, Inc.: fight between car owners and mechanic, P was taking a picture and this upset D who started pointing and made contact with the camera, D claims he didn’t have intent to harm but it is about intent to contact in this jdx, Holding: contact extends to items held by people and only intent to contact is required because it is a dignitary harm
Intentional torts protect interests, such as dignitary harms

These interests match up with the elements of the torts
Steps for Analyzing Intentional Torts
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Intentional torts require certainty, statistical knowledge is insufficient
Maker of coke bottles knows some explode ( insufficient
Maker knows specific bottle will explode ( sufficient
	Strict Liability

Your precautions don’t matter
	Negligence

Were your precautions sufficient
	Intentional Torts
Not an accident


Punitive damages are seen as particularly appropriate in intentional tort cases, because of deterrence and culpability

	Intentional Torts and the Interest They Protect

	Assault
	Battery
	False Imprisonment
	IIED

	Freedom from:

Apprehension of harmful or offensive contact
	Freedom from:
Harmful or offensive contact
	Freedom from:
Confinement
	Freedom from:
Emotional distress


Assault and Battery

Cases

· See above
· Wishnatsky v. Huey: P shut a door in D’s face, there was no physical injury but claimed a dignitary harm, issue of whether a reasonable person would have suffered the way D did, court decided D was “unduly sensitive,” Holding: eggshell plaintiff is for physical harm and for emotional damages not for the threshold inquiry of whether touch was offensive, and the brief contact was not offensive to a reasonable person’s sense of dignity.
Assault and Battery are distinct intentional torts, but they often are brought together

In some ways, an assault is a battery that didn’t come to fruition (but it does not require intent to batter)
Intent is desire, purpose, or knowledge with substantial certainty
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Assault: the apprehension of imminent offensive touch, intent to instill fear is sufficient even if there is no actual intent to touch
If the intent to batter is not present, the victim must be aware of the threat
“If you do this again, I will hurt you” vs “you’ve done it again, now I will hurt you”
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Battery: intent can be for contact that is harmful or offensive, or it can be just for contact that is later shown to be harmful or offensive, bodily integrity against physical touch
False Imprisonment


Case
· Lopez v. Winchell’s Donut House: P was an employee of the donut shop, she was accused by her boss of selling donuts and pocketing the money, they took her to the back room and locked her in, sat close, intimidated, but did not threaten to fire her (which would have been ok because they actually had the legal authority to do so) Holding: being locked in was not sufficient, she still could have left
Usually seen in shoplifters, although used in employer relations and police misconduct
Be mindful of the way in which someone is confined
[image: image31.png]False Imprisonment

Intentional act of the

: Plaintiff's
defendant to confine and <
R confinement
plaintiff
Options: Requirements:
plaintiff was
Hreaes assertion of physical force restricted no reasonable awareness at the
r . = .
legal authority or barriers area way to escape time of the

confinement





The asserted legal authority must be false
Reasonability of escape is generally conceived of as what is feasible and safe
Intentional Infliction of Emotional Distress


Cases

· Womack v. Eldrige: D was working for a lawyer to collect evidence to help defend an alleged child molester, She went to P's house under false pretenses and used those pretenses to take his photo, then the photos were presented in court, and P got fully embroiled into the trial, sues for the emotional distress, court adopts the 2nd restatement, Holding: there must be a direct causal connection between the conduct and the severe distress.
· Hustler Magazine v. Falwell (SCOTUS): lewd ad about the D, he claimed libel, invasion of privacy, and IIED, Hustler claimed it was protected free speech and parody of a public figure, Holding: Libel requires the statement be put forth with malice and be reasonably understood as describing actual facts, and that it was clearly fake and about a public figure, making it protected.
The conduct must be extreme and outrageous
But we don’t have a good test for this, only if someone would hear and exclaim “Outrageous!”

IIED does NOT require physical manifestation of harm, unlike most jdx have for NIED
If initial injury is a personal injury, we can deal with it outside of the Emotional Distress torts
The Emotional Distress torts come in when the initial injury itself is an emotional one
The lack of clarity on the standard means that a judge will decide if a reasonable jury could find the conduct as extreme and outrageous, and then likely submit it to a jury
Determining whether the conduct was extreme and outrageous is likely what the case will turn on, and will be analyzed before intent because if it was extreme and outrageous then they likely should have known etc
Defenses

Consent
· Similar to Assumption of Risk, we can think of them this way

· Same question of did the plaintiff voluntarily invite the risk of injury

· Hart v. Geysel
· Boxing match, but the fight was illegal 

· One of the boxers died and the family sued

· Question is whether they can recover for damages or is that defeated by the defense of consent to the fight

· Court holds the P cannot recover

· Whether the plaintiff agreed, and what they consented to

· Was this part of what to expect in the fight (were rules broken etc)

· No man shall profit by his own wrongdoing

· The prize fighting was illegal and therefore not allowed to recover from

· Either of these reasons are sufficient to bar recovery

· Vosburg v. Putney
· Kid kicked another and it was battery 

· Court commented that it might have come out differently if the kick had occurred on the playground

· Then the kid could have maybe consented

· This would be for a jury to decide whether there was consent and what the scope of the consent would be

· There is a certain amount of touching allowed in modern society, think of the subway etc

The other three defenses below all relate to "self-help" and situations where we will allow it

THIS IS NOT ABOUT CULPABILITY OR FAULT (as in criminal defenses)

IT IS ABOUT OBJECTIVE REASONABLENESS OF ACTIONS GIVEN THE CIRCUMSTANCES
· This is the standard and the analysis for all the defenses below
· These are justifications that lead to absolution of liability (Which ones?)

· Why do we have these

· We allow them in times when the tort system just cant make up for the damage done

· Could the tort system handle this? (make up for the harm)

· This is the baseline question of self-help defenses

· Which is why property crimes do not allow generally allow killing as tort liability can compensate for those

Self-Defense
Both self and defense of property are objective, what is reasonable under the circumstances
· Courvoisier v. Raymond
· C owned a jewelry shop and some people broke in, he chased them out but they gathered on the street

· Threw some rocks and heckled him

· This attracted the attention of Raymond (a cop) who approached C

· C shot R under the mistaken belief that R was part of the robber group and was going to assault him

· Reasonability

· C couldn't see well, did not hear what R said to him, he was unaware that there even were police officers in the area

· All he saw was R emerge from the hostile group and felt his only recourse was the shoot, that he didn’t have time to go hide

· The jury instruction was incomplete, and it narrowed the scope of the verdict in favor of the plaintiff

· It can be incomplete and still not qualify as a reversible error

· But in this scenario it left out considerations of circumstances that favored the D

· Without this there cant be an assessment of reasonableness

· Important when there is an appellate court that it doesn’t end with just the law, its about if there was an error that actually affected the outcome

· If the decision had been in favor of defendant and the plaintiff appealed on the jury instruction it wouldn’t have necessarily been a reversible error because the instruction had been incomplete in their favor

· Defending your home is considered self-defense, not defense of property

Defense of Property

· Katko v. Briney
· P broke into an old house that D owned but did not inhabit
· P was in search of antiques

· Property looked abandoned, rural area, no one lived there, "no trespass" signs

· D set up a spring gun in the bedroom of the house bc he was sick of trespassers and people breaking into the house and doing damage

· Aimed the gun at the legs

· P triggered the spring gun and it shot off his leg, very serious injuries

· Court held this wasn’t allowed because there was no risk to human life, and ruled for the D

· Only allowable in situations of violent felonies or a felony punishable by death, or endangerment to human life

· Is this a standard or a bright line?

· Standard

· Case by case, circumstances examined

· Lacks consistency, therefore we cant shape behavior as effectively

· Brightline

· No killing in defense of only property

· Can shape behavior effectively and make people pursue other methods

Necessity
Privilege, sort of like a right that you wouldn’t normally have, but if in the exercise of that privilege you cause damage then you can still get sued
· Ploof v. Putnam
· Same as property

· Vincent v. Lake Erie Transportation Co.
· Can there be liabilities for damages when the situation also involves the necessity doctrine

· Boat was docked and while they were unloading a violent storm came up

· By the time they were done unloading the storm was strong enough that they couldn't move the boat

· The boat damaged the dock during the storm

· In Ploof the boat got damaged by the owner of the dock

· They hypothetically could have prevented the damage because it was cause by the rope, defendants claim negligence

· Court says no negligence

· They performed under reasonable standards of care

· Moored the boat in a proper and safe place

· But they do hold them intentional tort liable

· Intentional re-tying of the boat repeatedly

· Knowledge that it will continue to crash against the dock

· The boat was higher value than the dock

· Necessity doesn’t insulate you from damages
· There are some circumstances where intentional tort can feel like strict liability

· They didn’t take the wrong action, it just happened that their right action created harm

· If they had released the boat, there also would have been damage but it would have been worse

· Even though what happened was the better option, there was still damage that must be covered

Alternatives to Tort
Insurance
First Party Insurance 
 

First party pays out to harm you've incurred

 

Collateral Source Rule
· Rule of evidence and a doctrinal rule

· Evidence

· Defendant cannot bring in evidence that shows plaintiff is getting other compensation or is insured

· Exclusion of insurance at all

· Doctrinal

· We don’t want insurance to effect the verdict at all

· We pretend that they don’t have insurance in order to continue to meet the goals of tort law

· Hides the fact that like every modern case we've read is actually brought by insurance companies

 

Subrogation
· Insurance company can recover their payout to the plaintiff through the plaintiff's reward of damages

· Occurs after reimbursement, and allows them to pursue litigation on the plaintiff's behalf

· Must be clear and part of their contract, very rare that it will be found to be implied

· When the insurance company owns your debt that also have your rights bc they paid the debt that you owed

 

Joined
· These are dependent functions

· Hypo

· Only collateral

· Defendant cannot bring in insurance coverage at trial

· Plaintiff will get double payment for most of their medical bills

· Insurance premiums get more expensive bc they don’t get their cut

· Only subrogation

· Defendant will likely bring in the insurance and damages will be reduced

· Plaintiff will get too little bc the damages will be small due to insurance coverage

· Insurance will get whatever damages are awarded, and plaintiff wont get anything

· Both exist

· Defendant cannot bring in insurance coverage at trial

· Plaintiff will get full damages BUT

· Insurance will get reimbursed for their payout

· Plaintiff is left with whatever remains from the damages award

· However the high litigation cost will reduce whatever remains

· House fire

· Insurance

· Covers the property damage (easy to calculate), potential plaintiff is compensated and doesn’t want to sue the defendant

· Subrogation allows the insurance company to then be made whole themselves

· Plaintiff will be listed as the home owner because of the collateral source rule, bc the insurance must not be presented at trial even though the p didn’t want to sue

· There is a pretty low litigation cost bc the insurance company is good at this

· They might know if the defendant also had insurance, in which case its actually insurance vs insurance but under the names of the parties

· Personal injury

· Damages are much harder to quantify, not easily reduceable to economic value

· The harm will extend beyond what is covered

· They haven't been whole and probably have more damages so they will pursue litigation

· Settlement

· Risk management, juries are unpredictable but you will likely get less in a settlement

· How sensitive is each party to the outcome of the particular case

· Its likely much more important to the plaintiff than it is to the insurer who has tons of cases

· What about once a settlement is reached

· How does the money get divided

· General rule is no over-recovery, but also the main goal is to make the plaintiff whole

· Likely get first dibs on the money then bc that’s more important than making the insurance whole

· More like alternatives to tort recovery rather than tort law, and how insurance interacts with tort law

 

Third-Party Insurance
 

· Car insurance is both third and first party insurance

· Third party pays out if you harm someone else
· Not for intentional torts though

· How does liability insurance affect tort law

· It changes how damages are paid

· Changes what lawsuits are filed

· Is the harm covered by insurance

· You will try to turn an intentional tort into negligence as a plaintiff

· Defendant will also try to make it a negligence issue so that their insurance will cover it

· Insurance however will have the opposite incentive

· Can affect substantive tort law itself

· Roland factors include "availability of liability insurance"

· Imagine psychiatrists don’t have liability insurance: lots of bankrupt psychiatrists

· Whereas if they do, all they have to pay is insurance premiums

· What about the eggshell plaintiff rule

· Insurance is supposed to pool all our risks together and spread the cost of things like this

· We aren't supposed to look at a single plaintiff 

· Corrective justice stand point

· Subbing in insurance companies removes the moral aspect

· And has people look to insurance for redress from harm rather than the tort system

· Risk spreading

· Under-deterrence through "the cost of doing business"

· Are tort law damages really effecting your behavior if you know your insurance will cover it

· Can affect policy rationale / justification for legal rules

· Pavia v. State Farm
· Teenager with a learners permit was driving at night which was against the law

· She was rounding a corner too quickly and swerved to avoid hitting a double parked car, hits another car

· Passenger (Pavia) was injured and sues for damages

· During the teenager's deposition it comes out that there might be some defenses so State Farm decides to investigate

· While they're investigating, Pavia offers them a settlement at the amount of covered liability

· They don’t respond in the amount of time given

· Investigation proves unfruitful, and then they approach Pavia for a settlement and they say too late

· Goes to trial, and Pavia wins damages of like 3.8 million

· Pavia owns the rights so they bring in the teenager to sue State Farm for bad faith for failing to settle

· Question becomes whether they should've taken the settlement

· Bad faith

· They said at the beginning that they didn’t feel like they would succeed

· That the potential amount of damages was massive (and they knew this)

· Good faith

· They were still investigating the accident at the time

· It wouldve been bad faith to stop investigating prematurely

· Conflict of interest concerns

· State farms interest in not paying out could make them not want to settle and they will only ever have to pay out their liability amount so they also don’t have as big of an incentive to settle either, because that’s how much they’ll be out anyway

· Value alignment and different incentives/interests

 

 

 

First party for p in vincent

· Protecting you from your own losses 

· Plaintiff is the owner of the dock

· The dock is damaged, insurance covers it

· Therefore insurance now has the incentive to sue the boat owner, but the original owner of the dock no longer has that incentive

· If the boat owner also has insurance then that who will be suing each other

· Once insurance gets involved, the moral element of these claims dissipates, and it becomes more about clarity of rules to allow for good bargaining 

· The risk then gets spread across all members of the insurance pool

Liability for d in Randi

· Muroc (D) wrote letters of rec for a teacher who had done sexual misconduct with their students

· What is they have third party/liability insurance

· Why does this matter (its one of the Rowland factors)

· Affirmative obligation if your actions create harm

· We want to be fair when we extend liability to a third party like this, so if theyre covered then extending the liability will less the dramatic harm of the liability

· Fewer "down stream" effects, less concern about over-deterrence 

· However the pooling of risk means that now everyone has to pay up

 

 

 

· Insurance influences tort litigation

· Lowers the stakes and the consequences to either side

· Affect substantive doctrine

· Rowland factors, think of randi situation above

· Alternatives to tort help us to understand assumptions and latent choice within the common law of tort

Workers’ Comp

The biggest change to tort law 

Changed workplace injuries

Workplace injuries are no longer covered by tort law, and are only under workers comp

· Why did this change?

· It used to be basically impossible to recover for workplace injury under tort law

· Unholy trinity

· Fellow servant rule

· Cant recover when a fellow worker contributed to the injury

· Idea being you weren't harmed by your employer you were harmed by your coworker

· Contributory negligence

· Your actions contributed to your injury

· No damages at all

· Assumption of risk

· Worker knows the risks in their workplace but continues to come in anyway

· But also, there were a few big ticket cases that did make it past the unholy trinity which spooked bosses

· Which combined with the explosion of manufacturing etc

· We don’t want recovery to be a lottery

· How is it different than regular torts/what is the bargain of this

· Its no fault liability

· Doesn’t matter who was at fault

· Exclusive remedy

· Workers comp is the only way

· No tort recovery allowed if workers comp could apply

· Benefits

· Much less litigation, fewer costs

· Immediate and certain

· Bad

· Capped at a limit according to average salary

· Goal of workers comp is to prevent the injured party from destitution

· Vs tort law, which is to make them whole

· Requirements

· Only for work-related injuries

· Question of whether you were working within the scope of your employment

· Employers must buy workers comp insurance

· Benefits provided include

· Medical coverage

· Percent of lost wages

· Vocational rehabilitation

· Survivor benefits

· Where does workers comp end and tort law begin, why would you not file a claim

· If it wasn’t in the scope of your employment

· Risk of it not being covered, or incomplete pay out, but also risky to pursue litigation

· Intentional torts are still allowed, WC is supposed to take the place of negligence tort

· Non-disabling injury

· What counts as pushing someone out of the workforce

· Does it create too much of an incentive to overclaim an injury

· Employee was not an employee but an independent contractor

· Gladys Escola hypo
· Should she file workers comp? YES

· Should she file against coca-cola? YES

· Workers comp does not preclude suing a third party

· It encourages pursuing litigation against coca-cola rather than settling bc her injuries and immediate needs are already met

· Then the concern becomes over compensation and double recovery

· So the employer retains subrogation rights

· Big picture

· Deterrence

· WC: pay out has to happen so it could increase deterrence because they know they will have to pay out

· T: punitive damages

· Compensation

· Administrative cost

· Equity

No-Fault Funds
	 
	Negligence
	Strict liability
	Intentional torts
	Workers Comp
	No-fault funds

	Conduct
	Duty of reasonable care or fault
	-Highly dangerous activities

-Products 
	Intentional injury
	Workplace injuries
	Specific injuries

	Causal connection
	Factual 

Proximate 
	Factual 

Proximate 
	Factual

Proximate
	Injury must be work-related
	Limited proof of causality (low admin cost)

	Affirmative defenses
	Comparative negligence

Assumption of risk
	Comparative negligence

Assumption of risk
	Consent

Self-defense

Necessity
	Scope of employment
	Few defenses available

	Damages available
	Past and future (econ., non-econ., punitive) paid in a lump sum
	Same
	Same
	Payment plans based on injury
	Unlimited medical comp

 


· How do no-fault systems and compensation funds differ 

· Compensation funds can be in anticipation, concerns of liability

· Vaccine compensation funds were don’t once cases started and they were to avoid the litigation going up

· Many different funds but we just need to know what they have in common

· Narrow category of injury

· Black-lung, nuclear accident, childhood vaccine etc

· Reduced fact-finding and proof requirements

· Lesser burden of proof but also less payout

· Less admin cost, this is why the funds were created 

· More money goes to the people who need it

· Fixed recovery amounts

· Except for medical expenses which will be covered in full

· Insurance-like funding

· Pooled fund from all people/corps creating the risk of harm

· 9/11 Fund

· Unique because it was a reaction fund to harm that had already happened

· It was also individualized to each person

· Pain and suffering/non-economic damages were given

· Both of these made it more tort like, they wanted to make people whole

· Low admin cost

· Individualization was done with formulas

· Less to dispute

· Overall, more like tort law than a no-fault fund

· NZ enacted total tort reform

· All accidental injuries are covered under a no-fault scheme

· Basically universal workers comp

· Unlimited medical expenses

· Fixed compensation for lost earnings

· Lump sum for lost body parts and pain and suffering

· Very low admin costs

· No "lottery"

· One system designed to return the party to their former position

· Separated from the corrective justice view of deterrence 

· Deterrence/regulation is done by another agency
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Torts





CL: divide by number of defendants


Modern: divide by contribution to harm





What can reasonably be anticipated?








Defendant had the opportunity to warn about the immediate harm and did not intervene or avoid


P potentially could have avoided the harm by not being negligent themselves


But D had knowledge and an even better opportunity to help avoid the harm


Don’t want p’s neg to give the other “free-reign”


Incentivize harm reduction





Some victims cannot be barred from recovery due to their own negligence


Statute enacted to protect the class of people in which plaintiff is a member


Ex: bus driver is statutorily required to take measures to protect children disembarking the bus, because children are negligent ( doesn’t take measures ( cannot then claim child was contributorily negligent


Applies when the purpose of the statute would be negated











Defendant had an intent higher than negligence


Reckless 


Willful


It does not make sense to compare negligence to willful conduct


“Apples to oranges”





no





no





yes





yes





If no exceptions apply, then they are both at fault and the defendant is NOT liable





When the hazard cannot be avoided at reasonable cost, the risk is inherent and not about due care





Manufacturing Defect





Failure to Warn





Design Defect





Culpability








