DAMAGES 

Compensatory: focused on the harm that was actually done to P. 

Punitive: punishes when compensatory damages are not enough. 

Goals 

1. Restorative justice: restore Plaintiff to the position they were in before the harm.

a. works well for property damages where it is clear how to restore P.
2. Deterrence to D and others for committing the same tort. 
a. We don’t want over-deterrence in which we are monitoring everyday activities
b. We don’t want under-deterrence in which harm will happen again (Doyle tripping student and paying set fee every year). 
Doctrine of contribution: 
CL approach to apportioning damages when there are mult Ds.

CL/traditional/contributory: if mult Ds cause the same injury, fault gets split equally by the # of Ds. 

In Comparative, damages based on comparative fault. 

· First look to factual cause in all jur. If we can split up who caused what- then apprortion damages that way. 

Joint and several liability: P may sue Ds together or separately, and either way recover the full extent of damages (shared check, Ds on the hook for each other). 

· Car accident with 2 Ds. One is solvent. You can sue and recover the full 50k from the other. 

Several Liability: each D is only responsible for his share of the harm caused. (separate checks)

· Car accident with 2 Ds. One is solvent. You can still only sue the other D for half the harm.

Cases: 

1. Seffert v Los Angeles Transit
2. State Farm v Campbell 
3. McDougald v Garber  
4. Mathis v Accord Economy Lodging
Issues

Whether the award was excessive as a matter of law?

GR: To hold an award excessive, it must be so high that it shocks the conscious or indicates that the jurors acted out of passion, prejudice, whim, or caprice. 

· Standard-like rule. Since damages are usually a question of fact to be determined by a jury, we give deference to jury. Appeallate ct is not hearing evidence. 

· Seffert v. Los Angeles: Seffert’s leg was closed in a LA transit bus and she was dragged down the street.  While the pain and suffering damages exceeded monetary damages, (53k in monetary damages and 134k in pain and suffering), it is not enough to shock the conscious based on the facts (Permanent pain, disfigurement, open ulcer on the heel, medical care required for life, nine operations, 8 months in hospitals and rehab, skin grafting, future operations, difficulty walking, humiliation, depression). 

· When ct finds damages excessive, they can grant new trial, grant remittitur, or additur

Standard of Proof: P is required to establish the amount of damages with "as much certainty as the nature of the tort and the circumstances permit"

Single Judgment Rule: P can sue only 1 time for all injuries sustained as the result of a single tort. (cannot sue now then again later if damage worsens).  

· Pro: certainty for P&D

· Con: we have to estimate what future costs will be -highly speculative. 

Is cognitive awareness required for loss of enjoyment?  

Yes, 

· McDougald(c-section left McDougald in a permanent coma): the point of awarding damages is to compensate the victim, not to punish the wrongdoer. 

· no meaning or utility to the injured person.

· Issue: Greater the brain injury, the less the damages. That is OK in torts- we are concerned with making victim whole, not with punishing. 

No

· The fact that P does not know what she lost doesn’t make the damages punitive. 

Should loss of enjoyment of life be a separate category for pain and suffering? (Courts divided)

Yes

· these are objectively distinct experiences. Experiences of pain are different than loss of enjoyment.

· Accuracy will increase. Just because it may result in larger awards does not mean damages are punitive. 

No

· McDougald: this is one type of pain and suffering. 

· Accuracy will decrease- damages will be duplicative/excessive. Turns into punishment.  Larger awards does not mean compensation has been better served.

PUNITIVE

Goal: regulate behavior when CD aren’t enough. 

When are punitive damages excessive enough to violate D’s right to Due Process? 

Two tests: 

1. Single Digit Ratio: anything outside of single digit ratio of punitive to compensatory damages is presumed unreasonable.  

2. BMV v.  Gore Test (3 guideposts for judicial review of a punitive damages award)

a. Degree of reprehensibility: PD require conduct is worse than negligence- needs some kind of punishment). 
b. Ratio between CD and PD. 

i. Few damages exceeding a single digit ratio will comply with due process, but a punitive-damages award is not impermissibly excessive merely because the ratio between compensatory and punitive damages exceeds single digits.

c. Differences between punitive damages award and the civil penalties (is this behavior society wants to discourage?). 

State Farm v. Campbell: Campbell sued SF for bad faith refusal to settle. 

· Campbell was issued 1M in CD, and 145M in PD. Court said 145M was excessive because. 
· Juries cannot consider D’s misconduct in other cases when determining PD.  Cannot look outside the parties. 
· Civil penalties were only 10k – shows this is not behavior 

· 145 to 1 ratio. 

· Minor economic harm. 

Mathias v. Accor Lodging: Plaintiff bitten by bedbugs at motel. 

· Jury issued 5k in CD and 186k in PD. Not excessive because: 

· A punitive-damages award is not impermissibly excessive merely because the ratio between compensatory and punitive damages exceeds single digits.
· Posner from Mathias: Motel new about Bedbugs but didn’t spray. Continued to rent rooms and lied about the infestation. Must limit hotel’s ability to profit off fraud. 
· In cases involving a smaller amount of CD, a higher ratio of PD may be necessary to ensure an adequate remedy. CD not enough to regulate behavior. 
· If punitive damages were limited to a four-to-one ratio, it would have been challenging for Burl and Desiree to find a lawyer willing to sue Accor on a contingency-fee basis. 

Race in award for damages.

In CA, you cannot consider race, gender, national origin and immigration status in award for damages.  

· Argument for considering these: accuracy is #1 consideration. Race is useful tool in making predictions on earnings etc.  

· Argument against: Law is acknowledging gender/race discrimination and ratifying it. Assumes the future is the same as the past.  

NEGLIGENCE
· conduct that breaches the standard of reasonable care.  

· SL can lead to overdeterrence. Society must tolerate a certain degree of accidents and harm. 

Negligence as a tort 
1. Duty 

2. Breach

3. Causation

4. Harm

Negligence as a concept

· Reasonable care

· Reasonable person

How to determine reasonable care?
1. Foreseeability: one who has taken reasonable precautions against foreseeable dangers may not be held liable for negligence for injuries caused by extraordinary circumstances. 

a. Adams v. Bullock: Trolley company found not negligent bc they took reasonable care for foreseeable circumstances. Could not have foreseen that a child swinging a 25 ft wire, no accident has happened before. 
i. Counter: Ever since there have been live electric wires, ppl have been electrocuted. This is foreseeable. Public area children were known to play in. 

b. Braun v. Buffalo Electric: Carpenter electrocuted from wire hanging above vacant lot. Negligent? Ct said yes. Should have reasonably anticipated this. Wires should have been repaired, lots of construction in surrounding area. 
i. Counter: Carpenter should have known not to step on wire. Electric company could not have foreseen the vacant lot would be developed or that a carpenter. 
2. Hand Formula: B<PL = Negligence (you have resp to take precaution); B>PL = No negligence 

a. The burden of taking precautions (B) 

b. Probability of accident occurring (P) 
c. Magnitude of loss of accident occurs/gravity of injury (L) 
i. Issues: Difficult to calculate- these are all hypotheticals. 

ii. Incommensurability: cost of burden does not weigh equally to cost P sustains (can we put a number of lost life?).

1. US v. Carrol towing: Connors owned Anna C which had flour. Carrol went to untie line, but barges got lose. US sued Carrol when barge got lose for lost flour on boat. Conner had assigned a bargeman to Anna C but he wasn’t there. Carrol said there should have been a bargeman on board. 

a. With bargeman missing, greater prob of accident, high gravity of injury. Burden <PL, so conner’s were partly negligent and Carrol’s damages were limited. 
3. Reasonable Person: objective standard to clarify what reasonable care requires. 
a. Bethel v. NYC Transit (Bethel hurt when chair collapsed) held that common carriers owe their passengers the same ordinary duty of care that is owed by others. Upmost care not applicable anymore bc public transport is just as safe as private. 

b. Exceptions: We consider physical conditions, but not mental/emotional disabilities (too hard to determine what should be considered). 
i. Old age not recognized. 
ii. Kids under 5 not able to comprehend risk. Kids engaging in adult activity held to adult standard.

4. Customs: shows what is reasonable in industry, indicates that customary measure is feasible, gives notice on what is reasonable. 
a. Sword for P, must prove:

i. Custom =reasonable care. What ppl do AND what ppl ought to do. 

1. Trimarco v. Klein (shower shattered): P argued custom was installing tempered glass. Ct agreed and ordered new trial. 
ii. D failed to comply with customs. 

b. Shield for D, must prove:

i. Custom = reasonable care (not what P defined as custom- or else everyone would be neg for not following one way of doing something). 

1. Trimarco v. Klein (shower shattered)- custom was installing tempered glass when making shower, NOT replacing already made shower with tempered glass.  

ii. D complied with custom.

5. Statute

a. Sword for P, must prove: 

i. Statute = reasonable care 
ii. D failed to comply with statute. 

1. Martin v. Herzog: NY law required buggies to have headlights at night, Martin’s did not. Herzog crossed into the wrong lane and collided with buggy. Martin died. Wife sued Herzog bc he crossed lane.  Herzog said Martin was contributory neg. Ct said Martin’s statute violation was contributorily neg. Neg per se. Purpose of stat is to promote safety
2. Statute must be enacted to prevent the kind of harm that arose.

a. Telda v. Ellman: statute required pedestrians to keep to the left. Even though they didn’t follow law, the intent of law is to promote safety and their actions were more safe than of they were to have followed law.

b. Sheep example- statute required sheep to be kept in pens to stop spread of disease. Sheep drowned bc they were not kept in crates. 

i. Narrow view: statute meant to prevent disease

ii. Broad view: statute meant to protect sheep. 

Statue questions as 

b. Shield for disproving negligence, D must prove

i. Statute (different one) = reasonable care

ii. D complied with statute. 

Special Considerations 

1. Judge and Jury: Default is that negligence is a question for the jury. 
a. Does not need to go to jury if accident itself proves neg (Res Ipsa). 
2. Challenges with proving Neg -Res Ipsa

3. Uniqueness of Medical Malpractice 

1. Judge and Jury 

For simple/easy/rule-like cases (Adams, Goodman), no need for jury. For complicated scenarios or standards (Pokora), we give deference to the jury. 

Baltiimore & Ohio Railroad Co. V. Goodman: Goodman killed by train.  Jury verdict reversed – said Goodman needed to take precautions before walking in railroad. 

· Sent the message that we don’t need to listen to a jury. 

Pokora v. Wabush Railway Co.: Pokora driving on D’s tracks in busy intersection. Boxcars blocking view, did not hear/see any trains coming.  Ct ruled not required to get out and look at train bc it would be more dangerous. 

· Limits goodman. 

Andrews v. United Airlines: Common carriers (company that serves the public) owes a duty of upmost care to passengers. Was it enough that they warned of falling bags in an announcement? Let jury decide. 
2. PROVING NEGLIGENCE 

Two topics in proving Neg:

1. Constructive Notice: 

a. Negri v. Stop and Shop: P was shopping in D's store and slipped on baby food and hit head on floor. Spillage had been sitting there for at least 50 mins.  Circumstantial evidence can overcome direct evidence (testimony)

b.  Gordon v. Museum of Natural Hist. P fell on wax paper from concession stand. Constructive notice requires defect to be visible and apparent and it must exist for a sufficient length of time prior to the accident to permit D's employees to discover and remedy it.  No evidence anyone saw paper or that it had been there for a long time. 

c. Customer does not need to establish actual or constructive notice when the business practice of the store provided a continuous and foreseeable risk of harm to consumers.

i. Ex) self service context. 

2. Res ipsa loquitur: accident itself is evidence of negligence.  Bypasses reasonable care and goes right to negligence. 
Requires: 

1. 
Harm results from the kind of situation in which negligence can be inferred 

2. 
D was exclusively responsible for the instrument of harm  

Why allow? 

· Probabilistic rationale: If the facts suggest it is more likely than not that there was negligence, inference can be made and requiring P to prove it would just be additional hoops. 

· Asymmetry and fairness: burden shifts to D to rebut. Allows us to make inference for P even if they don’t know exactly what happened (Ybarra and Bryne) 

Note: P does not need to eliminate with certain all other possible causes or inferences. It is just required that reasonable ppl can say it is more likely that there was neg associated with the cause of the event. 

a. Bryne v. Boadle: P was hit by barrel of flour that came from the window in D's house. Yes Res Ipsa
b. McDougald v. Perry: McDougald (P) was driving behind Perry's (D) tractor trailer. The tractor went over railroad tracks causing the spare tire fell off, bounced up, and hit P's. Windshield. Chain holding it fell out of place. Ct said this was res ipsa. 

a. If chain was new, less likely res Ipsa -more likely chain manufacturer was in control. 

b. Counter: because road conditions were hazardous and this could happen to anyone, this is a situation that where we cannot infer evidence.  Manufacturer was responsible for the part. Road conditions caused the harm, and D was not responsible for road conditions.  
c. Different from SL: In res Ipsa Loquitur, D has ability to escape liability by showing they were not negligent. SL does not care about negligence.

c. Ybarra v. Spangard: Unconscious patient during surgery suffered injuries and ct said he is entitled to relief just as someone who saw the accident occur. Does not need to identify who exactly among multiple doctors caused the harm. It is enough for P to show injury resulting from external force while unconscious.

a. Ybarra limited the ability of Ds to escape liability through collusion. Limited to cases with teamwork. If a blue Toyota hits you- you cannot sue everyone with blue Toyota. 

Res Ipsa Loquitur in different Jurisdictions: 

1. An inference (NY): weaker- if P has met burden, jury has opportunity to draw conclusion about negligence. 

2. A presumption (CA): Burden is on D to produce evidence to rebut res Ipsa. If no evidence, the question doesn’t even go to jury and we go straight to negligence.  

As defense atty – job is the same for either jurisdiction. You present evidence showing no negligence either way.  
3. MEDICAL MALPRACTICE 
Doctors are held to higher standard of care, but allows doctors as a profession set that standard of care. Custom is most important tool, but ultimate Q is still reasonable care.  

· If medical profession approves of D’s behavior, not liable. 

· Issue: Collusion, less objective than reasonable person. Docs may face backlash for testifying. 
P must prove:

1. There was a relevant recognized standard of care exercised by other physicians (requires expert witnesses) 

2. D parted with that standard. 

Can expert from another state testify as to reasonable care?

Sheeley v. Memorial Hospital: 

Court said yes, don’t need knowledge of local customs so long as Dr knew reasonable care.  

· Counter: different states have different customs, diff levels of training, diff resources. We don’t want to discourage docs from practicing in rural areas. 

· Response: patients should not receive diff care depending on location. 

Informed Consent – type of medical malpractice 
Standards for informed consent – most jurisdictions use one. CA uses both.  

· Reasonable doctor: Doctors need to give informed consent as is customary as other doctors would do under the circumstances. What do doctors do and did this doctor fall below?  

· Reasonable patient: Doctor needs to consider what information a reasonable patient would want to know under the circumstances.  

· We want to protect patient's autonomy.  Lack of informed consent is denying personal autonomy. 
· Lack of Informed consent does not mean doc did not provide reasonable care. It is that doc did not give patients their options.  

· This is an objective standard – certainty for doctors and courts. We don’t need to determine standard patient by patient.  

Matthiess v. Mastomonaco: chose bed rest for Matthies without offering surgery. 

· Informed consent applies to all courses of treatment. Doctors have duty to share all reasonable medical treatments. 
· Decisive factor is whether the physician adequately presents the material facts so that the patient can make an informed decision. Only need to disclose material information. Patient must know medically reasonable alternatives that the physician does not recommend.  
· Material depends on whether a reasonable patient in the patient's position would have considered the risk material. Requires both subjective and objective consent – if info had been given, both Matthies and a reasonable patient would not have consented to bed rest.  
· Ultimately, a patient must be able to decide after being given all options. Some patients will choose risky option for more enjoyment of life and vise versa.

DUTY REQUIREMENTS 
Whether or not there was a duty is usually up to the court, whether or not there was a breach is usually up to the jury. 

GR: If your actions are creating a risk of physical harm, then you have a duty to exercise reasonable care. We then look to see if there is a policy basis for not imposing liability (Straus and Edison). 

Policy Basis

1. Crushing Liability: we want to save utility from crushing liability (recently unfavored). Mostly applies to mass tort claims. Look to proliferation of claims, not how much D would suffer. For one of a kind cases. 
a. Strauss v. Bell Realty: No duty to non-customer when tenant was injured in the common area. Limited duty to only those who Con Ed had a contract with. Claims would result in BK for Con Ed. 

i. Counter: k is arbitrary. The company should have to show the claims would result in crushing liability. 

2. Social Host Liability: social hosts are not responsible for injuries their guests cause to third parties. Would be a proliferation of claims and ppl would who would not expect to have liability would have it. 

a. Reynolds v. Hicks: underage nephew drinking at wedding. Social hosts are not liable for injuries to a third party caused as a result of providing alcohol to a minor. To expect Jamie and Anna on their wedding day to monitor guests alc consumption the same way a commercial vendor would is unrealistic and raises social implications.  

Utilitarian View: if the action is good for society, we will impose the duty. If it would not be any inconvenience to help, D is required to help. 
· Hard to draw the line from when it becomes an inconvenience. When would someone be excused? Concern that legal system would require self-sacrifice which gets in the way of personal freedom. Cheapens charity if it is legal duty. Who is required to help if there are many ppl around?

Libertarian View: this is ct's default. We don’t want to impose duties onto ppl and get in the way of personal autonomy(goes against moral inclination).  

If actions do not create risk of physical harm, we then look to see if affirmative duty exceptions apply.  

Affirmative duty (intervening duty) rule: if your actions do not create a risk of physical harm, then you have no duty to protect or to rescue. You didn't cause situation, but you have a duty to intervene.  

Exceptions: 

1. Special Relationship: was the P looking to D for protection? Were they vulnerable? Is P relying on D? Can extend to friends in joint venture.  

a. Harper v. Herman: Ct rejects that boat owner Herman owed a duty to Harper bc he actions did not create a risk of harm and Harper was not particularly vulnerable or lacked the ability to protect himself. 

b. Farwell v. Keaton: Seigrist and Farwell were companions on a social venue, and D knew or should have known of S’s peril, so he was required to use reasonable care. 

2. Undertakings: once you started to help someone, there is a duty and you are required to help.  You have to leave someone is as good shape as how you found them.  

a. Farwell v. Keaton: Siegrest began care (applied ice after finding him under the car, tried to wake him up)

3. Non-Negligent injury: Tradition rule: If you were not neg, you have no obligation to address harm. Person not allowed to be on train slips and gets injured. Not liable at first, but once they are aware of injury, they now have duty to help. Liability not to initial injury – but to failing to help.  

4. Non-negligent creation of risk: car breaks down. No neg in car breaking down but now you have a duty to make sure ppl don’t hit car  

5. Statutes: may impose add'l duties on medical professionals etc.

 
Negligence per se (shortcut that establishes Breach and Duty): Violation of statute show Duty and Breach have been met and the case doesn’t need to go to the jury.  
· Using a statute to say statute establishes a duty and establishes what a breach would look like. 
· Harm that results must be harm that statute was enacted to protect. P must be in the class of ppl the statute was design to protect.  
· Neg per se doesn’t mean you will win, it just means it doesn’t need to go to jury.  
· Only for statutes.  
Ex) Wash stat that makes it a crime to give alc to minors 
· Harm is to prevent drunk driving  
· P (other motorist) is the type of ppl we want to protect.  
· Duty was to not allow minor under their control to become intoxicated and harm resulted.  
· Duty and Breach are met.  
Duty to third parties: 

Randi W. v. Muroc joint Unified School District: established that a person who intentionally or negligently provides false information to another may owe a duty of care to a third party who may be foreseeably injured as a result .

· The recommendation writer owes to a third person a duty not to misrepresent the facts in describing the qualifications and character of a former employee if making these misreps would present a risk of physical harm. 

· It is foreseeable that the current employers relied on the recommendation and that omitting past assault allegations inc the changes of him being hired. 
· Counter: we don’t want to discourage ppl from writing letters of rec. 

· If there no exception, then there is no duty and D doesn’t owe P anything and we don't go into reasonable care. 

· If there is an applicable affirmative duty exception, there is a duty and we look to see if D followed reasonable care.  

Tarasoff v. Regents of University of California: Poddar told Moore (therapist) he was going to kill Tarasoff. Moore tried to have him committed, but they let him go. Poddar killed Tarasoff. Moore had special relationship with Poddar and owed a duty to Tarasoff and owed a duty to warn. When a therapist knows that a patient poses a threat of violence, the therapist’s duty of care extends to foreseeable victims. 
· Counter: we don’t want to discourage open conversations between patients and therapists. Privileged conversation. Therapists would not be held liable for patient’s behavior. 
Duty of landowners

Traditional/Majority View 

Trespasser (enters without permission)

· No duty of reasonable care.  

· Duty not to intentionally or wanton cause injury.  

Licensee (social guest-no interest in visit)

· No duty to inspect or discover dangerous conditions  

· Duty to warn or make known conditions safe. 

Invitee (business guest or general public)

· Duty to inspect and discover dangerous conditions  

· Duty to warn or make conditions safe.  

Cater v. Kinney: Cater came to bible study at Kinnys, slipped on ice. Ct said Carter was social guest and Kinny was only responsible for known conditions and they did not know about ice. 

· Classifications provide certainty/predictability. Reasonable care standard gives jury too much power. 
· Counter: arbitrary classifications.

Modern view: 
Trespasser- same 

Everyone else: duty of reasonable care 
1. The foreseeability or possibility of harm 

2. the visitor’s purpose in entering the premises;  

3. the time, manner, and circumstances under which the visitor entered the premises;  

4. the intended use of the premises;  

5. the reasonableness of the landowner’s inspection, repair, or warning; 

6. the opportunity or ease of repairing or giving a warning; and  

7. the burden on the landowner and/or community In terms of inconvenience or cost in providing adequate protection.  

Heins v. Webster County: Heins slipped on ice at hospital. Because the hospital was already required to use due care to maintain its main entrance for invitees, requiring it to take the same care for anyone wouldn’t be an additional burden. 

· Counter: this would subject landowners to liability to uninvited guests. 

Government Entities 

Background principle: sovereign immunity – the king can do no wrong. The one who creates the laws cannot be liable.
Look to the ACTION the entity was taking. 

Proprietary v. governmental

Proprietary actions: functions similar to that of private entities (hospital)
· open to liability, can be sued the same way a private hospital can be sued. 
Governmental: acts undertaken to protect safety of the public (police, fire, courts) 

· sometimes – duty to everyone means duty to no one. Can be sued, but harder to establish a duty. 
· Riss v. City of NY: Riss sought help from police against ex bf. They didn’t help (told her they wouldn’t help). Ct said police did not owe her a duty. Reasoning:
· 1) Lack of expertise: we don’t want juries deciding whether police made the right decisions. 2) separation of powers: courts should not interfere with different municipalities like police and police are not in the position to interfere with policy making on how to allocate resources. 3) Limited gov resources. 4) Crushing liability: like Con Ed case- liability would be too great. 

· Counter: City’s undertake the responsibility to protect the public, so they should be liable for injuries caused by their failure to do so. City would not go bankrupt if it had to pay tort claims. No crushing liability. 

· Schuster: Police asked for info on criminal. Police were under duty to protect bc they played an active role and actions created a risk of harm. 

Ministerial v. Discretionary

Ministerial: required to do something by law

· Open to liability – we want to hold ppl responsible when they break laws they were supposed to follow. 
· Lauer v. City of NY: medical examiner didn’t correct cause of death on record. Waiver of immunity does not mean existence of duty. Ct said although they were open to liability, the med examiner did not owe a duty to Plaintiff. Statute was not designed to protect public who became criminal suspects. 

· Counter: We don’t want to reward the examiner’s behavior. It was his job to correct the report- not reallocating anything. There would not be crushing liability because he had a very narrow duty and this was a rare situation. 

Discretionary: making choices/using discretion

· No liability even when conduct is negligent. 
GR: no tort duty to provide police protection.  
Exception: Special Relationship requires: 
1. Assumption by the municipality through promises or action, of an affirmative duty to act on behalf of the party who was injured 
2. Knowledge on the part of the municipalities agents that inaction could lead to harm 
3. Some form of direct contact between the municipalities agents and the injured party 
4. That party's justifiable reliance on the municipality's undertaking.  

Can a Plaintiff recover for Emotional Only Harm 
Old impact rule: there must be some kind of physical impact because:

· Injury was not the proximate result of the negligent act. 

· Public policy:

· There would be a flood of litigation

· False claims

· Problems with proof. 

Majority new rule
Plaintiff can recover from emotional injury where P is in the “zone of danger” which requires a reasonable fear of immediate physical injury. 

Gammon v. Obstrics: got delivered bloody leg – look to foreseeability. 

Johnson v. Hospital: Hospital owed duty to baby (patient), not parents.Focus on direct realtioship

Falzone: zone of danger. 

Falzone v. Busch: Busch crashed into husbands car, and she became ill out of fright. 
Where negligence causes fright from a reasonable fear of immediate personal injury, which fright is, adequately demonstrated to have resulted in substantial bodily injury or sickness, the injured person may recover if such bodily injury or sickness would be regarded as proper elements of damage had they occurred as a consequence of direct physical injury rather than fright.  

· We can no longer say consequences of emotional harm do not flow proximately. 

· We have rules and evidence that prevent fraud – we should not let concern about fake claims stop real claims from getting through. 

· We should expand judicial machinery, not shut it down if more claims. 
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AFTER MIDTERM
Causation (requires both factual and proximate cause by preponderance of evidence)

4 situations were factual cause is contested:

1. Toxic exposure: Most diseases have other causes as well

2. No idea what happened. 

a. P argues left items in hotel and sues for lack of security

b. Defense is that it could have been stolen by someone in hotel or someone P let in. 

3. Know what happened but don’t know that it would have happened had D behaved reasonably. Danocrine case where we don’t know if NEGLIGENCE caused PPH or just Danocrine does.
a. P’s bf broke in and killed P. Sued for lack of security 

b. Defense argues D came to apt all the time, could avec imbed fence or asked someone to let him in. Would have happened regardless. 

4. Who caused the harm (Summers v. Tice)
5. What caused the harm? P does not need to get rid of all other possible causes. (Stubbs)
1. Factual cause (can be shown in 2 tests)

a. But-For Test: but for D’s negligence, harm would not have occurred. Neg is necessary but does not need to be sufficient to cause harm. Must be A CAUSE, not THE CAUSE.   

i. Ex) Martin v. Herzog: But for D driving without headlights, the accident would not have occurred. 

ii. In Stubbs v. City of Rochester, Stubbs dev typhoid fever which has many causes included drinking contaminated water. 

1. Rule: P does not need to eliminate all other possible cause to show D caused the injury. If there are several possible causes for a plaintiff’s injury, and the defendant is responsible for only one of them, the plaintiff may recover if the plaintiff establishes facts that show with reasonable certainty that the injury resulted from a cause for which the defendant was responsible. Case then goes to jury. 

iii. In Zuchowicz v. United States, P’s doc prescribed her 2x max of danocrine. Developed PPH and died.  

1. Rule: If the neg behavior increased the risk of harm, we can make an inference of factual causation. Once inference is made, it is then up to the neg party to show evidence denying but for cause and showing it was not a substantial factor. (burden shift)

a. By the time we get to causation, we have already established duty and breach. Established Neg. We do not want to trust overprescribing docs. 

Note: Ds acting in concert will all be but for causes. 

b. Substantial Factor Test: exception used when there are multiple sufficient sources of negligence causing harm. 

i. Ex) 2 ppl neg start fire that burned house. Each one will argue “I was not but-for cause bc if my fire had not occurred, the result would still have occurred”.  BOTH D’s actions are sufficient to cause harm. 

Multiple Defendants 

Alternative Liability: when there are TWO NEGLIGENT Ds and P cannot prove which D is the factual harm, both are held liable in the interests of fairness. Burden shifts to D to show they were not the cause. Reasons:

· Smoke out real evidence: Ds know better than P which caused harm. 

· Fairness: P should not bear responsibility for harm just because there were 2 shooters. 

· Almost 51% probability: P is close to 51% (50%)

Summers v. Tice: both hunting quail separately. Both Ds shot and hit P – one shot to mouth and one to eye. Eye resulted in many injuries. Couldn’t prove by preponderance of evidence that one is cause. Used alt liability. 

· With Alt Liability- one is innocent 

· With sub factor exception: the Ds are all neg and they were each the sufficient cause of harm. 

One way to do that would be to make the prima facie case of negligence for both defendants and then address alternative liability after. Another way to do it would be to address duty and breach for each defendant and then address causation together for both. 

Market Share Liability: when the only unknown is WHO caused the injury (not what caused the injury). All manufacturers of harm causing agent are severally liable to a plaintiff in proportion to their national market shares. 

Hymowitz v. Eli Lilly Co. 300 companies manufactured DES taken by pregnant women. The children sued bc DES caused cancer but could not remember which manufacture produced the pills their moms took. All manufactures of DES liable in proportion to their market share. Court cannot exculpate a D who can prove that it did not cause the particular plaintiff’s injury (P knows they took pink pills and this manufactures only did yellow). Doesn’t matter – all could have caused harm. 

Toxic Harm: Issues of identification, boundaries, and source.

· Can't know if toxin was but-for cause

· Can't be certain of the magnitude of harm (unknown and unforeseen risks that can emerge later on or with children). 

· Can't be certain who is responsible.

Takeaway from mass tort/Multi District Litigation?

Cases get put into one case then kicked back down. 

Proximate Cause: 
Prox cause is the scope of liability. It is the inquiry into when to cut off D’s liability. If the harm that occurs is too attenuated in time, space, and location, liability will likely be cut off. If the harm that occurs is the. type of harm that the negligence brought a risk of, liability will likely not be cut off. An intervening cause comes after the D’s negligence but before the harm, breaking the causal chain and resulting in unforeseen circumstances. P cannot be an intervening cause for their own injuries. 

Was this foreseeable?

Scope of liability (not a causal question). D is laible for natural consequence of injury. AFTER NEG IS ALREADY PROVEN. Where do we want to cut off liability?
1. Unexpected Harm: (no cutting off liability under Eggshell P rule). Under the eggshell plaintiff rule, a defendant may be liable for all damages resulting from his negligence, even if the plaintiff suffers injuries greater than what an ordinary person would have suffered. D takes their Plaintiff as they find them, does not matter that P could not foresee harm. Does not matter than another P in that situation did not suffer harm. 

a. In Benn v. Thomas, D negligently hit Benn’s car and ben died. Ben had history of heart disease and diabetes. Under the eggshell plaintiff rule, Thomas liable for death. 

b. We want ppl with special conditions to still be able to get recourse. 

c. Act is still prox cause, not condition. 

Hypo: plane negligently maintained and crashes. Pilot has fear of flying, sues airline for neg. Yes natural and probable cause. What about spouse of person on plane’s fear? More remote. Harder case.

2. Intervening and Superseding Causes (come before P’s injury): 
MUST OCCUR AFTER D’S NEGLIGENCE TOOK PLACE BUT BEFORE INJURY.

a cause which interrupts the natural sequence of events, turns aside their cause, prevents the natural and probable results of the original act and produces a different result which could not have been foreseen.

a. Torres v. El Paso: Torres replacing roof. While holding metal pole, hit electric wire behind him. Sued El Paso. Electrocution is foreseeable result of El Paso negligently hanging the wire. Acts by P or employer did not break chain. 

i. P was served salad with nuts but she was allergic. On way to bathroom, waiver hit P. 

3. Additional Harm (comes after P’s injury). 

a. D is typically on the hook for subsequent substandard medical care. If ambulance driver is also at fault – split between them. 

b. Hypo: one driver neg hits another. Ambulance gets stuck in traffic. P’s injuries are worse. Sue for aggravation of injuries. Recover? Yes, Ambulance being in traffic is not unforeseeable. Moral intuition- innocent P and D is wrongdoer.

Hypo: D negligently causes car accident and calls 911. Ambulance driver gets lost and P dies. 

· No prox cause bc not foreseeable that ambulance would get lost. 

· Yes still prox cause because you should foresee substandard medical care. Generally, D is on the  hook for negligent medical care. Duty Breach and Causation met, so P should again not have to bear burden.

· Fire breaking out in hospital is less foreseeable than substandard care. 

Prox cause question – D is on the hook for subsequent medical malpractice. Does not break prox cause. 

4. 
Unexpected Victim

Palsgraf: P standing on Platform of D’s railroad. One man holding package was running to get on train, guards helped it up, but package fell and fireworks exploded injuring P. Ct said this was a duty issue and the railroad did not owe a duty to P – only to the passenger they were helping. 

· Diff if P was near platform or if guard perceived threat. 

Can use Palsgraf maj to say duty and use dissent for prox cause to show D should still be responsible for unexpected victims- we owe a duty to everyone. 
Danger Invites Rescue: when someone is harmed, that invites others to step in and help. Still within scope of liability (prox cause). D will be held responsible for harm caused by rescuers.  Doesn’t count as an intervening act. 

· ex) Jackie negligently spills hot coffee on Shant. K goes to help and burns his hands. Jackie is the prox cause of K burning his hands too. OG tortfeasor is liable for rescuers' harm.

Harm: must be legally cognizable harm

DEFENSES
Contributory Neg

1. Are we in a jur that recognizes contributory neg?
a. If yes, was P neg? (duty to self, breached that duty, P’s neg was the harm that neg brought risk of risk. P is speeding and Ds tree falls on P’s car. P’s neg was not the prox cause of the injury, What makes speeding neg is not the risk that trees will fall on car. If tree fell and then P crashed into it bc she was speeding, better case).
i. If yes, do any exceptions apply? 

1. If no, P cannot recover. 

a. Exceptions: 

i. D was reckless or willful

ii. Last clear chance: D had the last meaningful chance to avoid harm. Must have actually had an opp to avoid the harm. 

iii. There is a statute preventing contributory neg: D by statute has obligation to P that took into consideration that P may be contributorily neg. 

1. Ex) School bus driver is not allowed to say kids were contributorily neg in car accident.
Butterfield v. Forrester: D negligently put pole in the street. P was negligently riding horse down the street and hit pole. Because P was neg riding (had he not been riding violently he would have seen pole), P was contributorily negligent and cannot recover.

· P was in control. We do not want ppl to enter risky situations in hopes of getting money. 

Davies v. Mann: P negligently tied up donkey on public highway. D negligently was driving his wagon too fast and ran over donkey. Under the last clear chance rule, D had the last opp to avoid harm so P’s neg is irrelevant. 

Fritts v. McKinne: P was drunk driving, got into accident, went to hospital and received neg medical care. Rule: Doctors cannot avoid liability on medical malpractice by saying P was the cause of his own injuries (P drinking and driving). P’s conduct before entering hospital is not relevant. We want equal care to all patients, not just those who are outstanding citizens. 

Wassell v. Adams – sometimes cases come out wrong. Jury said P was 97% negligent for her own rape.

Comparative Neg: compares P’s neg to Ds. 

1. Pure comparative Neg: P’s recovery is proportionally reduced by her comparative fault. If P is 90% at fault and D is 10%, P can recover 10%. 

2. Not as great as: P can recover so long as her neg is not as great as D’s neg. (less than 50%). If > 50%, P cannot recover anything. If <50%, switches to pure comparative and P can recover whatever she was not responsible for. 

a. Ds neg are lumped together. 

3. No greater than: P can fully recover so long as her neg is not greater than Ds. (allows for equal fault)

a. Ds neg lumped together. 

Ex) A in car accident with B C D. 100k. A is 40% resp, B is 30%, C-10%, D-20%. 

· Contributory neg: P cannot recovery bc P was also neg. (unless exception)

· Pure comparative: A can recover 60k (30k from B, 10k from C, 20k from D). 

· Not as great as: Since A (40k) is less than Ds neg (60k), then P can recover 30k from B, 10k from C and 20k from D. 

· If A is 50%, P cannot recover here but can recover 50k under “no greater than”

· No greater than: Since A (40k) is not greater than 60(k), P can recover 30k from B, 10k from C and 20k from D. 

In contributory jurisdiction, we are not calculating fault – it is divided equally among Ds. 

Ex) Accident 100k in damages. P not at all at fault. 4Ds. 

· A: 25% liable, B 25%, C 25% and D 25%. 

· If we are in joint and several jur, Defendants are responsible for the other’s share. If C and D don’t have money, P can get 50k from A and B. (one check). 

· If we are in several, Ds only liable for their share of neg. P deals with insolvency. 

· If A B C D all have money, jur does not matter. 

In Comparative jur, we look to fault. 

· Ex) 100k. A 40% at fault, B 10%, C 20%, D 30%.

· Makes sense to do joint and several bc we don’t want B on the hook for everyone bc they have money. 

· If Joint and several with comparative and one D is insolvent, his portion is divided to others based on their amount of fault. 

Apportionment based on factual cause: 

Tortfeasors liable for injuries they cause. 

Step 1: Separate injuries based on factual cause

Step 2: For injuries that mult Ds caused, sort out liability based on the contribution rule in the jur

Do some jur use apportionment based on factual cause? 

Joint and several/several and contributory/comparative depend on jur? We will know if we are in comparative who uses joint and several? 

Assumption of Risk (complete defense)

Explicit: parties agree in advance that even if D is negligent, D is not liable for P’s injuries. Ex) Waiver of Liability, hold harmless waiver. 2 questions to see if explicit agreement applies:

· 1) Was the k clear enough about releasing D from liability? 

· 2) Is the liability waiver against public policy? 3 tests:

· Liability waivers are unenforceable. (bright line rule)

· Totality of the circumstances 

· 6 Tunkle factors

· 1) agmt concerns a type of business suitable for public regulation

· 2) service performed is of great importance to the public 

· 3) party is willing to serve all public

· 4) service is essential and the party seeking waiver has greater bargaining strength

· 5)Adhesion k with no remedy. 

· 6) Purchaser is under seller’s control. 

The more public/indispensable something is (school, hospital), the less we will allow risk to be waived bc we want these instituions to keep us safe. 

In Hanks v. Powder Ridge, Powder Ridge operated snow tube facility. Geared towards families, open to the public, adhesion k, D had control over run. Had to sign the waiver of liability. Foot caught in snow tube. This liability agmt was against public policy and not enforceable. No defense
Implicit: no express agmt but P assumes risk by participating in risky activity. 

Volentti non fit injuria: “to one who is willing, no wrong is done”

· Primary implicit: functions like express. You assume risk by buying a ticket even though there is no formal agmt (Flopper). 

· Secondary Implicit: P knowingly encounters risk that D created (comparative fault Q). 

Murphy v. Steeplechase Amusement Co: P went on the Flooper which was designed to throw ppl to diff sides. P broke her knee cap from falling. Ct said implicit assumption of risk applied- what happened was what was expected from the ride and not enough ppl have been injured to required to close ride. P was willing to get on flopper so to one who is willing no harm can come. When you see the danger, then go participate, you cannot sue. 
1. Only when risk becomes too great should D. take on risk management. Going to baseball game implies you could be hit by ball. When a lot of ppl get hit tho, baseball org needs to take steps to reduce risk (putting up screen behind home plate). 

Secondary implicit assumption of risk (knowingly putting self in harms way when there is a more reasonable alternative. )(llook to P’s actions-comparative neg). 
Davenport v. Cotton Hope Plantation Prop Regime: Comparitive fault jur. P rented a condo. Reported that the lights on 1 set of stairs were not working. P used dark stairs and fell. If P’s negligence was greater than D, no recovery. If P’s neg not as great, not a bar to recovery. P owed duty to self to keep safe. Remanded to trial to proportion fault. 
Lampson v. American Axe and Tool: AM Ax manufactures axes. Axes hung on rack above workers head. P told employers acxes may fall. Employer said if you don’t like it here you can leave. Ax fell and injured P. Employer asserted AOR by continuing to work there. At this time, deepest concern is autonomy – employer won. He knew axes may fall. 

· If this were decided later in time, P would have won bc of power imbalance (similar to powder ridge). 

If we are in a jur that does not allow assumption of risk as a defense (typically comparative fault modern neg jur), Argue no duty for Explicit and Primary Implicit because P assumed risk. For secondary implicit, argue P was contributory/comparative neg. (Duty is already met bc D did have duty to maintain lights).

STRICT LIABILITY (use when neg fails)
NOT LOOKING AT FAULT. 

Applies to:

1. Products Liability 

2. Abnormally dangerous activity that cannot be made safe by exercising reasonable care. Abnormally dangerous activity can mean:

· a person who for his own purposes bring onto his land and collects and keeps there anything likely to do mischief if it escapes.

· Same but non-natural 

· Ultrahazardous activity (1st restatement)

· abnormally dangerous activity (2nd restatement)

· (a) existence of a high degree of risk of some harm to the person, land or chattels of others;

· (b) likelihood that the harm that results from it will be great;

· (c) inability to eliminate the risk by the exercise of reasonable care; 

· (d) extent to which the activity is not a matter of common usage;

· (e) inappropriateness of the activity to the place where it is carried on; and2
· (f) extent to which its value to the community is outweighed by its dangerous attributes.” Restatement (Second) of Torts § 520 (1977). In Appendix

· “An activity is abnormally dangerous if: (1) the activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and (2) the activity is not one of common usage.” In Appendix
American Cy is analyzing abnormally dangerous activity – says it is activity that is
1. Very risk and that risk cannot be avoided at a reasonable cost (these chemicals must be transported, cannot eliminate risk)

2. Not susceptible to due care analysis.

· In Indiana Harbor Roalroad Co v. American Cyanamid, the case was susceptible to due care analysis. AC manufactured chemicals and needed to transport them. D could have tightened containers to prevent leak. Transporting chemicals is not inherently dangerous – if done right, low probability of harm. 

Fletcher v. Rylands: D’s contractors made a reservoir on land, but it broke out and damaged P’s land. Reasonable person would not have known soil had a defect, so neg cannot apply. P won on SL for above rule.  

Products liability 

In Escola, coke bottle exploded in her hand bc it was over pressurized. P won on Res Ipsa but concurrence said it should have been SL. 

· Manufacturer is in better position to test product and discover defects. More power with more resources. 

· Deterrence: if companies know they will have to pay, they will be more careful to make safe products. 

· Cost spreading: companies in a better place to bear risk. They can just inc price of coke 

· Now products liability is SL

· Products liability and manufacturing defect. 

· If products liability, no Res Ipsa bc now it is SL. 

For SL to apply, there must be a DEFECT. 

Cronin took away the requirement that the product be unreasonably dangerous to P. Cronin driving bread delivery truck sold by JBE. Clasp broke and caused bread trays to injure P. P does not need to prove the defect made the product unreasonably dangerous. 

1. Manufacturing defects: P must prove injury was more likely than not caused by defect. Defect with this one manufacture. 2 ways to show defect:

a. Show deviation from design. “This is how the object was supposed to work and this is how it actually worked.” Useful when you still have the product. 
b. Malfunction Theory (useful when you do not have the product bc it was destroyed in the accident). There was a malfunction. This treadmill was supposed to go forward but this specific one goes backward. 

i. Escola

2. Design Defect: Every item manufactured has a defect. (all treadmills manufactured start at 7pmh when you hit go). Barker v. Lull (gives 2 ind ways to prove design defect: 
a. Design goes against consumer expectations: Consumers expect treadmills to start slow

i. The customer's expectation test should be used for cases in which the everyday experience of the product's users permits a conclusion that the design violated minimum safety assumptions. (where minimum safety is within the common knowledge of jurors). If product is simple or there is a clear malfunction. 

1. In Soule v. GM, the defect theory was technical/mechanical malfunction of the wheel. Ordinary consumer of a car simply has “no idea” how it should perform in all foreseeable situations.

b. Excessive preventable danger + reasonable alternative design: the risks inherent in the design outweigh the benefits and there is a reasonable alt design. Treadmill can easily go slower. Challenges:

i. Volkswagen Microbus: defect is that driver is too close to front and will be injured BUT Volkswagen cannot ad more space in front bc that is the whole design. Alt is minivan. 

ii. Cigarettes: 

1. Reasonable alt design is to make them non-adictive. This is not a reasonable alt bc it is not in same category. Removing danger is changing product. 
2. Not reasonable for ppl already addicted. Harm in inherent in design. 

iii. Obrien 3.5 ft pool

1. Reasonable alt design is to build a deeper pool

2. 3 ft is cheaper and easier to manage- that is why ppl buy it. They could have bought 6 ft pool. (go to warnings then)

Cannot sue knife company for knife being too sharp – danger inherent to design. 

3. Defective Warnings or Instructions. 

Rule: Warning just needs to be reasonable under the circumstances. Pittman v. Upjohn factors:
· Warning must adequately indicate scope of danger 

· (what does scope mean? - either scope being personal injury or scope being saws flying off). 

· Warning must reasonably communicate the extent or seriousness of the harm that could result from misuse

· The physical aspects of the warning must be adequate to alert a reasonably prudent person to the danger

· A simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it 

· No indication that guards keep blade from flying off. 

· The means to convey the warning must be adequate.
In Hood v. Roybi, Hood was using a Roybi saw. 7 warnings not to remove blade guards to prevent serious injury. Hood removed them, the blade flew off and cut off thumb. Argued the warning did not explain the blade would detach. Ct rejected. Sold thousands and only 2 injuries. Warning was clear and unequivocal. 

If no warning, still look to see is that is adequate under the circumstances. If hazard is inherent in object (the reason you bought it), no claim for failure to warn. There, no warning is adequate. If we warn about everything, we are taking away value of warnings. 

Heeding presumption: if the warning was adequate, presumption is that the ord customer will read and changed behavior. Buts burden on D to show ord user would not have followed. 

· Goes to factual causation - but for the inadequate warning - P would not have been injured. If we had the warning, behavior would have changed.

· D can overcome presumption by bringing evidence that P has never read warning labels and so it would not have made a difference. 

Learn Intermediary Doctrine: the manufacturer of a product satisfies its duty to warn the end user by providing a warning to a learned intermediary who then assumes the duty to pass on the necessary warnings.

In Centocor v. Hamilton, Centocor produced a prescription drug. Drug company provided warning to docs that it could produce lupus like symptoms. Hamilton’s doc prescribed drug and he suffered lupus like symptoms. Warning was not the cause of the injury bc doc was aware of side effects – no evidence that warning would change that. Learn intermediary applies and manufacture not liable. Docs have relationship with patients- they are in best position to warn. 

Exception: if the manufacturer advertises directly to consumers, then the learned intermediary does not apply. 

· For things like BC, docs play less of a role, so learned inter may not apply. Mass producing and widespread- would take too long 

Defenses to products liability 

P did not make a prima facie case. 

Contributory/Comp Neg

· 2nd restatement: P cannot be held Contributorily neg for failure to discover the defect (no defense). 

· 3rd restatement: in general, P will not be held Contributorily neg for failure to discover the defect. Allows possibility if D shows evidence that P’s failure to discover did not meet the standard of reasonable care. 

In GM Motors v. Sanchez, P mis-shifted his car into neutral gear. It went into reverse and pinned Sanchez against gain. Manual gave warnings about making sure gears were checked and car was off.  Jury found transmission was defective but also found Sanchez 50% at fault. Ct will consider P’s comparative neg when the consumer’s neg is unrelated to the design defect. Sanchez’s neg was in failing to take reasonable care in parking vehicle. 

· This is a rare outcome- we do not want to blame Escolas of the world. 
· Comparing P’s neg to D’s SL
Disclaimers/Waiver

Majority rule is that these are not allowed as defenses (a few jur allow)

· Motorcycle explodes but you signed waiver saying no liability if motorcycle explodes. 

· Inequality in bargaining power. 

INTENTIONAL TORTS: dignity harms 

· Gives rise to punitive damages. 

Battery: P’s interest is to be free from harmful or offensive touching. 
Intentional Act by D that resulted in harmful touching or offensive touching. 
Intent:
1. Desire/purpose OR 

2. Knowledge with substantial certainty. 
a. Some jur require intent of contact and some req intent of harmful/offensive contact. 
Treatment without consent is battery- substantial certainty that it would be offensive. 
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In Garratt v. Daily, 5 year old took chair then old lady sat down. Kid said he just wanted chair to sit down- did not intend for any harm. Not enough evidence to say he acted with intent (substantial certainty that harm would occur). Remanded to get more info. Maybe age can go to idea that he did not think about what he was doing. 

In Wishnatsky v. Huey, D atty was having meeting in office. P tried to enter but D closed the door on him. Ct reject battery bc a reasonable person may find this rude, it is not offensive. P was being unduly sensitive. In a crowded world, certain amount of touching must be tolerated. 

Ex) manufacturer of coke bottles knows 15 will explode. No claim of battery.
Counter: if the manufacturer knows this 1 bottle will explode, yes P can have a claim of battery bc of  CERTAINTY.
Assault: P’s interest is to be free from infliction of or apprehension of harmful or offensive touch
Intentional act by D to either 1) inflict upon P imminent harmful or offensive touching or 2) put P in reasonable fear of apprehension of imminent harmful or offensive touching. (can be recovery for missed battery). 
· Intent is the same

· Not imminent if “I am going to beat you up next week” or “if you come around here again I’ll be you up”. Yes imminent if “If you don’t give me your wallet right now I’ll beat you up”

· P must be aware of reasonable fear (P cannot be asleep when accident happens).
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In Piccard v. Barry Pontiac-Buick, D was an auto dealer, P was recording D saying breaks were bad, D said don’t record me and lunged at P. Ct said assault was met because the pointed finger and lunge put P in fear of imminent harmful touching. Battery is met bc D intended to touch and did touch P’s camera which was an object attached to P’s body. 
False Imprisonment (Protecting P’s freedom from confinement.) requires BOTH:
1) Intentional acts by D to confine 

1. Threats or 

a. allowed legal action i.e threat of firing does not count as threat

b. Can be done by words alone but moral pressure is not sufficient to constitute threat. 

2. Assertion of legal authority or  

3. Physical force by barrier

2) P’s confinement 
1. Restricted area and

2. No reasonable way to escape

3. P’s awareness of confinement at time of confinement. 
In Lopez v. Winchell’s Donuts, Lopez suspected of stealing money. No false imprisonment even though baking door was flip locked bc P voluntarily entered baking room and stayed to protect her reputation rather than due to threat of safety. 
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Intentional Infliction of Emotional Distress (no physical manifestations required). Protecting P’s freedom from emotional distress. 
D’s extreme and outrageous conduct intentionally or recklessly causes P severe emotional distress (causation included in elements). 
· Extreme/outrageous – no real definition but something that would make a reasonable person say “outrageous!” Judge polices system and decides if jury could find the conduct extreme/outrageous. 
Public officials must show false statement of fact made with actual malice. 
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In Womack v. Eldridge, D (investigator) went to P’s home, said he was writing an article about P’s work and took his photo, which was then used in ct in trial of man accused of molesting 2 boys. P was then questioned by police about whether he molested children, had to go to ct, suffered shock/nervousness. Yes extreme and outrageous.

1st amend may limit liability when subject is public figure and speech is political. 

In Hustler v. Farwell, magazine wrote parody of Falwell (minister). Ad listed in TOC as foction and bottom said “not to be taken seriously”. D argued ad protected by free speech. For public figures, no IIED unless P can prove defamation which requires statements purported to be true and these were not.  

In Snyder v. Phelps, Phelps protested Snyder’s son’s military funeral. Held up sign “good thing for 9/11”. No IIED liability bc this was political speech done in public (1000 ft away from church). 

Defenses to Intentional Torts 
Consent: to one who is willing, no wrong is done. Actions must be within scope of what P consented to. 

In Hart v, Geysel, P and D agreed to illegal prize fight. P died. Ct said consent is defense because P and D mutually agreed to fight and P died from actions within scope of what P consented to. (Would be diff if D broke rules). Also illegal activity, so P cannot profit. 

Self-defense: D acted honestly, fear was reasonable, and means of SD were reasonable under the circumstances. 
In Courvoisier v. Raymond, there were rowdy men trying to rob D’s store. Raymond came toward store, D shot at him not knowing he was police. Ct said though mistaken, this was a reasonable belief so the defense applies. 

Defense of Property: Force used must be reasonable and the law values life over personal property. Cannot use deadly force to protect property. 

In Katko v. Briney, D set up shotgun to protect his property. Ct said force used was not reasonable and mere trespass does not justify a deadly weapon. 

Note: SD and D of prop are self help defenses. Tort law is designed to limit self help. SD and D of prop are not about fault, but about reasonableness of D’s actions under the circumstances. 

Necessity: Can allow you to encroach on another’s property, but does not mean you are not laible for damage caused. 
In Vincent v. Lake Erie, D tied ship to P’s dock during storm. D’s ship cause $500 damage to dock. Necessity allowed for boat to be there, but D must pay for damage. Had P released boat, P would be liable for boat damages. 

In Ploof, P tied boat to D’s dock during violent storm. D untied boat which was then damaged. Ct said since necessity applied, D was not allowed to untie boat and is liable for damages to boat. 

INSURANCE
First party insurance: coverage for harms against policy holder. 

· Life insurance

· Car insurance

Third party insurance: coverage for harms policy holder causes. 

· Car insurance

Subrogation rule: after the insurance company has reimbursed P, the insurance company now has the right to pursue claims on behalf of P. Must be agreed upon. 

· We do not want P to get windfall. Medical expenses covered by insurance and covered by D. 

In Frist v. Porter leasing Group, Insurance paid for medical coverage and then demanded part of P’s recovery, but had no agreed on subrogation clause. 

Collateral Source rule: D cannot present evidence of payments to P from external sources (insurance, family). The point is for D to make P whole regardless of help from other sources. D should not benefit from P paying for good insurance. 

In Kenney v. Liston, D was drunk driving and caused P 70k in medical bills. Argued that bc some were written off, D should only be liable for what P paid. Ct rejected bc any discount/insurance does not change tortfeasor’s responsibility. 

If P is injured and insurance covers whole cost, P no longer has incentive to pursue claim but insurance does. Insurance brings claim but under P’s name per collateral source rule. Without subrogation, insurance companies would not be able to recover and everyone’s premiums would go up. 

For personal Injury and settlement, P often is not made whole but insurance company still wants a piece of what P got. Insurance only gets money where it would be unfair for P to get money. Small settlements do not benefit insurance (can create conflict of interest). 

In Pavia v. SF, Rosato got into car accident an insured Pavia. SF rep Rasato and had 100k policy limit. Pavia offered 100k settlement but SF rejected to further investigate. Jury awarded Pavia 6M (since limit is 100k, then R on the hook for rest). Pavia sued SF for bad faith in rejecting settlement and won 4.6M. Ct reversed- SF’s refusal of settlement was not bad faith- they were still investigating. 

· We do not want windfall to P

Affects on tort law:

· Impacts what cases are filed: Insurance does not cover intentional torts. P wants to sue for negligence so insurance pay. D wants to be sued for neg so insurance will cover. 

· Substantive tort law: if Psychiatrists have insurance, they pay premiums and get coverage. If not, Tarasoff would go bankrupt. Cost/Risk spreading. 

· Policy: some Ds get unlucky and are liable for eggshell P. Insurance means everyone paid and then whoever causes accident gets coverage. 

WORKERS COMPENSATION 

1. No fault: all that is required is a work-related injury

2. Exclusive remedy: employees give up right to other tort claims AGAINST EMPLOYER (can sue 3rd parties). 

Defense: Employee was acting outside scope of employment.

· Capizzi - ct said yes when she slipped and fell on a work trip 

· Gullory- ct said no when P was shot by husband at work. 

· Price-employee was serving interests of employers when he got to work early and was hit by a car.

Workers comp covers:

1. Medical expenses

2. A percentage of lost wages

3. Vocational rehabilitation

4. Survivor benefits. 

Employers must buy worker’s comp by statute. We want insurance to be a guarantee to workers. Goal is not to maker worker whole but to prevent destruction to employer?

When would an employee not file a worker’s comp claim?

· If the injury did not occur in the scope of employment

· Injury result from employers intentional tort - you can sue for intentional tort. 

· Non-disabling injury - workers comp for when you have an injury that puts you out of work. If you have cosmetic injury, workers comp will not help. 

· Employee was ind contractor

· Claim is against third party 

· Escola can file workers comp against workplace and tort claim against Coke. 

Tort law v. Workers comp

Deterrence

· Tort based on fault – deterring risky beh

· WC deters bc higher premiums depending on how dangerous work is. 

Compensation

· WC is more certain/predictable/quicker

· Tort system you can recovery more, but more risky. 

Admin Cost

· Workers comp reduces admin costs bc no litigation bc no fault. Set scheme/formula to determine what payout is. 1 finger = __. 2 fingers = ___. Could be prob bc fingers could be more valuable to some ppl than others. 

· Tort law inherently has admin costs. 

Equity

· Tort law allows for individualized results - looking at the whole picture. 

· Workers comp allows more access to funds. Corporations have more power/money to defend lawsuit.

No-fault alternatives to Tort

Common features

· Narrow features of injury

· Reduced fact-finding and proof requirements (lower admin costs so payouts can be quicker)

· Fixed recovery amounts - similar to workers comp. 

· Insurance-like funding rather than ind defendant to plaintiff 

9/11 comp funds (payout guaranteed). No questions of fault

· Created after the harm, not in anticipation of harm

· Ind approach to economic loss

· Tort like award for non-economic loss

· Low admin costs 

New Zealand Total tort reform

· Common law torts for accidental injury are abolished

· All accidental injuries covered under a no fault scheme 

· Unlimited medical expenses

· Fixed comp for lost earnings

· Lump sums for lost body parts and pain and suffering. 

· Similar to workers comp.
