Torts


Regimes
	REGIME
	PHILOSOPHY
	GOALS & CONCERNS
	EXAMPLES

	Classical
	Corrective justice
	Individual accountability, autonomy
	Cardozo; Learned Hand
Lamson v. American Axe

	New Deal
	Political economy
	Distributive justice, power
	Traynor
Escola v. Coca Cola

	Neoliberal 
(Law & Econ)
	Economics / utilitarianism
	Maximizing overall prosperity, efficiency
	Posner
American Cyanamid


Damages = consequence of liability
· ONLY IF defendant is found liable
· (Other consequences: declaratory judgment, injunction, equitable relief, etc.)
Compensatory Damages
Restore plaintiff to position he would have been in if harm hadn’t occurred (+ deterrence)
1. Pecuniary / economic
2. Non-pecuniary / non-economic 
a. Pain and suffering
b. Loss of enjoyment
Seffert v. L.A. Transit
Damages excessive as a matter of law ONLY when they “shock the conscience”
· Majority: Details of injury are implicit justification for high damages
· Dissent: Damages excessive compared to similar cases
McDougald v. Garber
Loss of enjoyment damages not appropriate b/c $ has no utility/meaning for someone in a coma
· 2 separate categories for pain and suffering / loss of enjoyment? No.
· Majority: Magnifying arbitrariness of damages
· Dissent: Separation allows for more precision; P&S objective, LoE subjective
Standards for excessive compensatory damages
· “Shocks the conscience” 
· Result of “passion / prejudice from jury”
Punitive Damages
	GOALS
	RISKS

	· Punishment / retribution
· Deterrence (general and specific) when compensatory damages aren’t enough
	· Proportionality: Punishment should fit crime
· Notice: If judgment is larger than any other for similar behavior, is D “on notice” of conseq’s?
· Actions vs. identity: Want to punish Ds for what they do, not who they are


Triggers
· Reprehensibility
· Something worse than negligence
· Repeated pattern of bad behavior
· Compensatory damages not enough to incentivize suit / deter future behavior
State Farm v. Campbell
· State Farm failed to negotiate car crash settlement; Campbell hit with $185k judgment. Campbell sued - awarded $145M in punitive damages.
· 10:1+ ratio of punitive to compensatory damages is presumed unreasonable per due process
Mathias v. Accor
· Motel w/history of ignoring bedbug problem
· Court: Punitive damages not excessive - compensatory $ too low to deter D. Ratio must exceed single digits to give P adequate remedy.
Standards for excessive punitive damages
A. Presumed not excessive if single digit ratio of compensatory to punitive
B. Gore Test (BMW v. Gore)
1. Reprehensibility of behavior
2. Disparity between compensatory and punitive amounts
3. Comparison w/ available civil penalties
Doctrine of Contribution: how much $ must multiple Ds pay?
1. Separate injuries based on factual cause
2. For injuries caused by multiple Ds, use jdx’s contribution rules:
	TRADITIONAL: divided evenly
	MODERN: divided proportionally

	1. Joint and several liability: Ds responsible for own share, plus shares of insolvent Ds (divided per each remaining D’s share)
2. Several liability: each D responsible for his share only
	Apportionment based on comparative fault
· Most JDXs using comparative fault have moved to several liability!
· Can mix negligence and SL to assign blame


Negligence: In General
	TORT
	CONCEPT

	1. Duty
2. Breach
3. Causation
4. Harm
	Failure to exercise:
1. Reasonable care, as defined by
2. The reasonable person


Judge/Jury Relationship (i.e. rules v. standards)
Who gets to decide the standard of reasonable care?
· Clear-cut judge responsibility: statute that clearly indicates standard of care, harm it’s designed to prevent, and class of person we’re protecting
Baltimore & Ohio RR v. Goodman (Holmes) 
Overruled jury: P should have stopped and gotten out of truck to ensure the coast was clear!
Pokora v. Wabash Railway (Cardozo)
· “Overturned” Goodman: should be up to jury of peers to define reasonable care
· Too many variables for a bright-line rule
· Fairness argument: onus should be on RR’s, which are more likely to change their behavior in response to a rule
Rules easy to apply, consistent, provide clear notice. BUT inflexible.
Challenges of Proving Negligence
How to prove negligence when evidence is circumstantial? By showing D had:
1. Actual notice (knew) or 
2. Constructive notice (should have known) about instrument of harm.
Constructive Notice
	1. Defect visible/apparent
2. Defect existed long enough for D to discover/remedy it
	Negri v. Stop & Shop
· Slip-and-fall in grocery store
· Court: Broken jars on floor for 50+ mins = constructive notice!
Gordon v. Museum of Natural History
· P slipped on piece of paper on museum steps
· Court: no evidence anyone else saw paper or that it had been there a long time = no constructive notice!


Medical Malpractice
Standard of reasonable care for Drs heightened, BUT ALSO defined largely by doctors:
· via custom 
· explained by expert witnesses
· then evaluated by jury.
Types of Medical Malpractice
	1. Treatment that failed to meet professional standards
a. Strict locality
i. Conspiracy of silence?
b. Similar locality 
i. Affirming inferior standard of care? 
ii. Recognizing important local conditions and limitations?
c. Nationwide standard
2. Treatment without informed consent
a. Reasonable doctor: What do doctors do in these circs (custom)?
b. Reasonable patient: What would RP in this situation want/need to know to make an informed decision?
	Sheeley v. Memorial Hospital
· Any doc in discipline and/or with familiarity with procedure can testify as expert
· “Similar locality” rule no longer relevant
Matthies v. Mastromonaco
· Lack of informed consent is a dignitary harm that undermines bodily autonomy
· “Reasonable patient” avoids problem of hindsight, prevents doctor from being held liable due to patient’s idiosyncratic values


Res ipsa loquitur may still apply (e.g. Dr amputates wrong limb)!


Breach (Reasonable Care)
Precautions an ordinarily prudent and rational person would take under the circumstances.
Tools for defining reasonable care:
1. The Hand Formula: B < PL
2. Foreseeability
3. The Reasonable Person
4. Custom
5. Statute
1. The (Learned) Hand Formula: B < PL
B < PL → D negligent


B > PL → D not negligent
P = probability of harm
L = magnitude of harm, if it happens



(PL = actual loss)
B = burden to defendant of taking precautions
U.S. v. Carroll Towing
· Barge pilot wasn’t onboard when it broke loose from its tug and sunk another ship
· Court: Likelihood that barge will break loose and damage it would cause is higher than the burden of staying onboard (during work hours), so D is negligent
	JUSTIFICATIONS
	LIMITS

	· More rule-like alternative to foreseeability standard
· Maximizes total welfare (utilitarian)
	· #’s incalculable in practice (esp. probability) - false sense of certainty?
· Incommensurability: D’s purely economic burden can’t really compare to P’s loss


2. Foreseeability = D should have anticipated harm
If D should have foreseen harm, then D failed to exercise reasonable care and was negligent.
Adams v. Bullock
· Boy swinging wire over rail bridge, gets shocked
· Court: nothing like this has happened before - boy wouldn’t have been able to reach the wire but for his extraordinary actions (+ Hand Formula!)
Braun v. Buffalo
· Man electrocuted by overhead wires while working construction
· Court: D should have foreseen that this vacant lot in the middle of a city would get built up so as to put someone in close proximity to wires
	JUSTIFICATIONS
	LIMITS

	· Can be used in a variety of circs
· Harm framed more generally → more foreseeable
	· Too flexible?
· Harm framed more narrowly → less foreseeable


3. “Reasonable Person” = objective standard
D judged in comparison to the objective “reasonable person,” not their own subjective capacity.
	EXCEPTIONS
	NOT EXCEPTIONS

	· Physical disability
· Children (esp. under 5)
· Unique expertise (i.e. medical malpractice)
	· Mental disability
· Children engaged in adult activity
· Old age / infirmity


Bethel v. NYC Transit Authority
“Utmost care” standard for common carriers not necessary anymore—reasonable person standard is good enough
	JUSTIFICATIONS
	LIMITS

	· Efficiency: no need to know what D was thinking
· Consistency: enforcing community norms
· Fairness: less chance of dooming or absolving D on a technicality
	· Must be decided on a case-by-case basis → more cases going to a jury
· Is a standard set by a “majority” in power necessarily the fairest?


4. Custom
Prove or disprove negligence based on the customs of a place, group, industry, etc.
Trimarco v. Klein
· P injured when landlord failed to replace shower door with tempered glass
· Court: P showed that using tempered glass for shower doors is customary among landlords, AND that replacing would have been inexpensive
· D used Hand formula!
	JUSTIFICATIONS
	LIMITS

	· Flexible: can be defined broadly or narrowly, similar to foreseeability
	· Custom ≠ reasonable - still up to jury to decide


How to Apply
· Sword for P:
1. Custom is proof of the standard of reasonable care
2. D failed to comply with custom
· Shield for D: 
1. Custom is proof of the standard of reasonable care
2. D complied with custom!
5. Statute
Similar to custom, but relevant statute defines reasonable care (or preempts tort claim)
Types of Statutes
	DEFINES REASONABLE CARE
	INFORMS REASONABLE CARE

	· Provides definite standard of care
· Designed to prevent a recognized danger
· Applicable under all circumstances
	· Codifies a common-law rule that has always had limitations/exceptions
· Regulates conflicting rights and obligations
· Would be unsafe to follow under circs


Interpreting Statutes
1. Was statute designed to prevent harm?
2. Is this the kind of harm statute was designed to prevent?
3. Is P the class of person statute was designed to prevent harm to?
4. Does statute clearly define the standard of reasonable care?
5. Was statute safe to follow under the circumstances (Tedla)?
Martin v. Herzog
· Driver D (who failed to keep right) collided with buggy P (without its lights on) at night
· Court: Statute says P had to use lights, and D didn’t. T.C. should not have allowed jury to ignore statute requiring lights just because they felt sorry for P
Tedla v. Ellman
· Ps hit by car while walking with traffic - statute indicated that they should walk against
· Court: traffic made it unsafe for Ps to follow statute. 
· Statute doesn’t clearly define, isn’t applicable in all circs, so this isn’t negligence per se. 
De Haen v. Rockwood Sprinkler
· Radiator fell down worksite shaft; statute “designed to prevent people, not stuff, from falling.” 
· CoA reverses: harm may not be main aim of statute, but was within the “scope of apprehension”
	JUSTIFICATIONS
	LIMITS

	· Flexible: can be defined broadly or narrowly (see also foreseeability / custom)
	· Licensing statutes aren’t enough!


How to Apply
· Sword for P:
1. Statute is proof of the standard of reasonable care
a. Criminal statutes useful as a sword
2. D failed to comply with statute
· Shield for D: 
1. Statute/regulation is proof of the standard of reasonable care
2. D complied with statute/regulation
Res Ipsa Loquitur
Doctrine allowing P to show that circumstances are proof of negligence in themselves. 
1. Harm could only have resulted from negligence**
2. D was in exclusive control of the instrument that caused the harm.
**Based on past experience general to community / expert testimony
When to Apply Res Ipsa
· Evidence lacking
· Direct access to evidence is available to D, but not P
Not the same as strict liability: D can rebut either prong!
	GOALS
	RISKS

	· Efficiency:  When probability of negligence is high, why make P jump through extra hoops?
· Fairness: P may not have access to evidence they’d otherwise need
	· Shifting burden of proof to D - fair?


Cases
Byrne v. Boadle
· Barrel of flour falls from window of shop
McDougald v. Perry
· Tractor trailer spare tire falls off at RR crossing, lands on P’s windshield
· Court: P need not eliminate all other possible explanations to prevail!
Ybarra v. Spangard (not widely adopted)
· P wakes up from appendectomy with pain in shoulder
· Court: just because P can’t prove which doctor/nurse was in control of instrument doesn’t mean RIL doesn’t apply - let each D argue that they weren’t in control.
Cases involving multiple D’s: some JDX require each D to rebut prong 2 (see Ybarra)
Inference v. Presumption JDX
· Inference: if D doesn’t rebut RIL, jury MAY find negligence.
· Presumption: if D doesn’t rebut RIL, court MUST find negligence.
Duty (= question of law)
If your actions create a risk of physical harm, you have a duty to exercise reasonable care.
· Actions do not create a risk of physical harm → no general duty to protect or rescue. 
Affirmative Duty Exceptions
Circumstances in which a person who did not create a risk of harm still has a duty to protect or rescue!
Special Relationship
Traditional examples
Common carriers, innkeepers, landowners open to public, and someone “w/ custody of another person deprived of normal opportunities for self protection.”
Harper v. Herman (narrow)
· Young man jumped out of boat in shallow water, paralyzed. Court: No special relationship.
· Harper not deprived of opportunity to protect himself
· Herman not expected to provide protection
· Superior knowledge of a dangerous condition not enough: must have established duty.
Farwell v. Keaton (broad)
· Farwell and Siegrist harassed some women - Farwell got beat up. Siegrist drove his car home and left him inside.
· Special relationship: Friends engaged in a “joint venture” have reasonable expectation of help from one another → duty.
Undertaking
A party who voluntarily assumes care for another person may be found negligent if actions in the course of that care increased risk of harm. 
Examples:
· Assuming care, then abandoning
· Depriving of other care they might have otherwise received
· Inducing other person to rely on you to their detriment
Farwell v. Keaton
· D iced friend’s head injury, then left him in his car.
Non-negligent injury
D not negligent in creating injury: instead, negligent in failing to exercise reasonable care after injury.
· P injured trying to illegally board a train. RR employee declines to help.
Non-negligent creation of risk
Initial course of conduct didn’t create risk: some change in circumstances did.
· D’s car breaks down through no fault of his own. D fails to move it out of the middle of the road.
Statute
If statute clearly defines a duty, can show negligence per se—judge decides as a matter of law.
· If statute only informs duty, can still use it to argue standard of reasonable care!
Rowland Factors (CA ONLY)
D may have a duty to a third party if:
· Harm in question was foreseeable
· D’s conduct was closely connected to harm
· That conduct was morally wrong
· D had alternatives to their conduct
Randi W. v. Muroc Joint Unified School District
· School district failed to mention complaints of sexual misconduct when recommending teacher who eventually molested 13 y/o girl
· Court: Employer liable for misrepresenting teacher IF Rowland factors.
Tarasoff v. Regents of UC
· Patient told psychologist he planned to kill P; psych failed to warn. Duty to this third party?
· Court: no special relationship with P, but D had duty to warn anyway based on Rowland factors.
Policy Exceptions to Duty
Don’t want to assign a duty of reasonable care for policy reasons.
Crushing Liability
“Slippery slope” argument: duty would lead to a flood of litigation, chaos, unintended (economic) consequences.
· Public utilities deeply integrated into system—concern that utilities are already taking a huge risk, so in fairness, courts want to limit their liability.
Strauss v. Belle Realty
· Tenant fell in common basement of apt building during blackout—is Con Edison liable?
· Court: D’s relationship with P isn’t specific enough—finding a duty here would open utilities up to too many lawsuits.
· Dissent: No proof this would be disastrous for Con Edison!
Social Host Liability
Holding social hosts liable for injuries to third parties would result in litigation against huge # of people ill equipped to monitor guests’ drinking.
Reynolds v. Hicks
· Underage wedding guest drinks and drives—are newlyweds liable to injured third party?
· Court: Criminal statute excludes parents and says nothing about protecting third parties. 
· Dissent: Unfair that couple could face criminal liability, but not civil.
Duties of Landowners & Occupiers
	Common Law (Carter v. Kinney)
	Modern View (Heins v. Webster Cty)

	Trespasser:
No duty of reasonable care (other than not “intentionally or wantonly” cause injury)
Licensee: Visitor with permission (but not material benefit)
· Duty to make safe any dangers of which owner is aware
Invitee: Owner expects material benefit OR has opened property to public 
· Duty to make safe all dangers that would be revealed by inspection
· (May not have a duty if danger is so obvious that anyone would recognize it)
	Trespasser:
No duty of reasonable care (other than not “intentionally or wantonly” cause injury)
All others:
Factor test based on:
1. Foreseeability of injury 
2. Reasonableness of steps D would have had to take to prevent it


Duties of Gov’t Entities
	DUTY
	(LIKELY) NO DUTY

	Proprietary function
Gov’t acting like a private entity 
· hospitals, mass transit, facilities for public use
	Governmental function**
Gov’t doing what gov’ts do 
· Police, fire services, etc.

	Ministerial function
Conduct mandated by a gov’t rule; task gov’t must do, and does negligently
· failure to supervise children during school
	Discretionary function
Exercise of individual judgment; task gov’t actor may choose to perform or not.
· Bad teaching


**Police immunity may not apply if cops:
1. Created risk of physical harm
2. Have taken action and victim relied on that action to their detriment 
(See Cuffy factors)
Riss v. NYC (governmental / proprietary functions)
· Police did nothing to protect woman from ex despite repeated requests.
· Court: Police are a governmental function. Duty to everyone → duty to no one.
· Dissent: crushing liability concerns unfounded—tort system limits this possibility!
Lauer v. NYC (ministerial / discretionary functions)
· Med examiner ruled child’s death homicide—later realized it wasn’t, but failed to update report. Father sued for NIED related to murder investigation.
· Court: Ministerial function (BUT D only owed a duty to DA, not father.)
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Negligent Infliction of Emotional Distress (NIED)
1. D’s negligence
2. Causes 
3. P’s severe emotional distress
4. Which has a physical manifestation (most jdx)
5. Add’l rules:
a. Physical impact to self or close relation (bystander)
b. Zone of danger
c. Reasonably foreseeable as a result of D’s conduct 
i. (e.g. false death report / corpse mishandling)
Impact Rule (Falzone)
No claim without physical contact.
	GOOD
	BAD

	1. Avoids flood of litigation
2. Reduces potential for false claims
3. Problems of proof for claims without
	1. Proof of contact not always available
2. Will bar meritorious claims
3. Court system can already weigh claims for substance/merit!


Zone of Danger (Falzone)
Replaced impact rule—can bring a claim without physical contact, BUT must have a reasonable fear of immediate physical injury.
Foreseeability (Gammon)
D negligent if severe emotional distress reasonably foreseeable for ordinarily sensitive person under circs.
Direct v. Indirect Duty
NIED claims are only valid if D owed a duty directly to P.
Johnson v. Jamaica Hospital
Hospital’s direct duty was to the baby, not her parents, so only baby has a right of action.


Causation
1. Factual cause (but for)
Harm would not have occurred but for D’s negligent conduct
2. Proximate cause 
Harm foreseeable as a result of D’s negligent conduct
3. Moral intuition
P is innocent, and D is the party we want to hold responsible for moral/practical reasons.
Factual Causation
But for D’s negligence, harm would not have occurred.
Alternative Test: Substantial Factor
RP would conclude that D’s negligent conduct played a significant role in the harm
· A way of resolving logical problem of multiple sufficient causes (“2 fires” scenario)
Stubbs v. Rochester: P got typhoid from city’s negligence re: water supply.
· P does not need to disprove every other possible cause.
Zuchowicz v. US: P alleged that doctors’ overprescription of Danocrine caused ultimately fatal PPH.
· P must establish that not just D, but D’s negligent conduct is but-for cause
· Once est’d, burden shifts to D to disprove (“Any amount of Danocrine causes this illness!”)
Multiple Defendants
P can’t prove which of multiple defendants caused the harm, but moral intuition tells us someone should be held liable.
1. Concerted action liability: 
a. Multiple Ds acting together can all be found liable.
2. Alternative liability (Summers v. Tice): 
a. All Ds negligent, but only 1 caused the harm, and they were not acting in concert. 
b. Burden shifts to Ds to prove they did not cause P’s injury.
3. Market share liability (Hymowitz v. Eli Lilly): 
a. Manufacturers held liable in proportion to their share of the market, even when P does not know which one the product came from
b. Must know that particular product is only possible cause
i. PROBLEM for toxic harms!
c. Some JDX’s allow Ds to show they did not cause injury
Toxic Harms
Problems of Causation
1. Can’t be certain that toxin was “but for” cause of injury
2. Can’t be certain of magnitude (or boundaries) of harm
3. Can’t be certain who is responsible
Mass Torts for Toxic Harms
· Class actions not available because parties’ injuries are all slightly different
· Multidistrict litigation (MDLs)
· Cases go before a single district judge to resolve pretrial issues, get transferred back home.
· Main judge litigates a handful of “bellwether cases” that are representative of the rest. Serve as a basis for settlement.
· Most cases never go home—D’s get summary judgment, typically on issues of causation
Proximate Cause (not a causal inquiry)
Goes to foreseeability of the harm: is P’s injury too attenuated or remote from D’s negligence to hold D liable?
Unexpected Harm (Eggshell Plaintiff Rule)
D takes P as he finds him. Once physical harm is established, D’s special circs or conditions don’t excuse liability or reduce damages.
Benn v. Thomas
P died of a heart attack six days after a car accident. D still liable.
Additional Harm
Third party or condition manifests after D’s negligence and P’s harm, aggravating or adding injury. 
· D liable (or shares liability) for add’l injury as long as add’l harm was foreseeable.
· Fritts: can’t be proximate cause / contributorily negligent of your own medical malpractice harm.
Intervening Cause 
Third party or condition manifests after D’s negligence, BUT before P’s harm.
· D liable unless 3d party interrupts the natural sequence of events, such that the harm wasn’t foreseeable as a result of D’s original conduct.
Torres v. EPEC
· P electrocuted by high voltage wire over roof construction site.
· D liable even though P’s employer sent him onto the roof. Why? 
· D negligently placed wire AND
· Employer’s failure to warn didn’t interrupt natural sequence of events!
Unexpected Victim
Palsgraf v. LIRR
· Man carrying package of fireworks pushed onto departing train by conductor. Drops package. Explosion. Scales at other end of the platform to fall, injuring P.
· Majority (Cardozo): D didn’t breach duty to P because harm not foreseeable as a result of conductor’s negligent conduct
· Dissent (Andrews): When you commit wrongful acts, you owe a duty to everyone! Issue here isn’t duty, it’s proximate cause (“policy decision based on rough sense of justice”)
Negligence: Defenses
No prima facie case
P has failed to meet its burden on one or more elements of negligence
Contributory negligence
D not liable if P was (at all) negligent (i.e., breached duty to exercise reasonable care to avoid harm to self)
Exceptions
· Last clear chance doctrine (Butterfield v. Forrester, Davies v. Mann): D had actual knowledge of P’s danger and opportunity to avoid harm by exercising due care
· Reckless / intentional: Don’t compare these to simple negligence!
· Statute: prohibiting contributory negligence in certain circs
Comparative negligence
Blame apportioned between all negligent parties. 
1. Pure: P can recover, minus share of blame
2. Not as great as: P can recover (minus their share) if less than 50% at fault
3. No greater than: P can recover (minus their share) if 50% or less at fault
Assumption of risk
P knowingly and voluntarily took on risk of harm. Subjective test!
Explicit
P signed a contract that acknowledges assumption of risk.
1. Was contract clear? Would RP have understood that they were releasing D from liability?
2. Public policy: Is this enforceable? Legal tests:
Rule |-------------------------------------------------|-------------------------------------------------| Standard
Barred by statute  



Tunkl factors



Totality of circs
Hanks v. Powder Ridge
No assumption of risk defense despite contract because:
· Unequal bargaining power
· D in control of environment, in a better position to discover and mitigate risks
Implicit
Under circs, P knew he was assuming risk.
1. Primary (full defense): P assumed risk inherent in the activity, was harmed by that risk
· Murphy v. Steeplechase: “The Flopper”
· Volenti non fit injuria: “To one who is willing, no wrong is done”
2. Secondary (partial defense): P knows about risk D created, proceeds anyway
· Davenport v. Cotton Hope Plantation
· Light out in stairwell
· Implied secondary is redundant when we have comparative negligence
· Basically a “substitute” for comparative negligence (and vice versa)
Strict Liability = no fault
D is strictly liable if he caused harm to P by engaging in an activity that can’t be made safe by exercising reasonable care.
1. Duty

✘
2. Breach 
✘
3. Causation 
✔
4. Harm 

✔
Rule Evolution
· Rylands v. Fletcher: SL if you keep “non-natural” things on your property likely to do mischief
· Restatement 1st: SL if engaged in “ultrahazardous activity”
· Restatement 2nd: “abnormally dangerous activity”
Cases
Indiana Harbor Belt v. American Cyanamid (Posner)
SL only applies when:
1. Activity is risky, and risk can’t be eliminated or reduced at reasonable cost
2. Not susceptible to due care (negligence) analysis
a. i.e. negligence doesn’t provide adequate deterrence
Macpherson v. Buick (Cardozo)
Privity is no defense to SL! 
Escola v. Coca Cola (Traynor)
SL should apply because:
1. Manufacturer better equipped to bear the costs of injuries than purchaser 
2. Manufacturer (not retailer) in best position to discover defects and prevent harm
Strict Liability: Defenses
No prima facie case
P failed to show that D’s activity caused the harm!
Comparative responsibility
Available where P harmed due to negligence beyond failure to discover / guard against a product defect.
General Motors v. Sanchez
· Design defect case—driver crushed after leaving truck running in “intermediate” gear position.
· Court: P had a duty to take reasonable precautions to secure vehicle before exiting


Products Liability
Strict liability for products manufacturers. Covers:
1. Manufacturing defects
2. Design defects
3. Failure to warn (instructions and warnings)
Manufacturing Defect
Show injury caused by flaw in specific unit (i.e. departure from intended design or specs) via:
1. Examining product itself (against other units, with help from experts, etc.)
2. Malfunction theory
Cronin v. J.B.E. Olson Corp
P need not prove manufacturing defect “unreasonably dangerous,” only that it existed.
Malfunction theory (compare to res ipsa)
If product isn’t available as evidence, can use circumstantial proof to show that accident or malfunction more likely than not was caused by a defect.
1. Product malfunctioned
2. Malfunction occurred during proper use 
3. Product not altered or misused after leaving D’s control
Design Defect
Injury caused by flaw present in all units. Two legal tests:
1. Consumer expectations 
2. Excessive preventable danger (Barker v. Lull Engineering)
	Consumer Expectations 
	Excessive Preventable Danger

	Design defect if users’ everyday experience suggests that problem should not occur. 
When to use (Soule v. General Motors):
1. Product is simple
2. Product complex, but defect obvious (car catches fire after 10m of idling)
	(Risk Utility Test)
Risks of danger inherent in the design outweigh the benefits. 
Shown via a reasonable alternative design.



Reasonable alternative design (RAD): relevant questions
· Cost of implementation vs. benefits?
· Meets the same consumer needs and expectations?
· Would Product X still be “Product X” after this change?
· Impacts to function OR form of implementation?
Failure to Warn
Warnings (e.g. instruction manuals, product labels) insufficient to inform consumer of reasonable risks under circumstances
· Adequate warning can’t overcome design defect!
Hood v. Ryobi
· P removed table saw blade guards despite several warnings in manual—injured when blade flew off.
· Court: D need not list every possible consequence from every possible misuse
· Not many cases of this injury—benefit of avoiding them not worth cost of overly detailed warnings!
Pittman factors
1. Indicates scope of danger
2. Reasonably communicates extent or seriousness of harm that could result from misuse
3. Physical aspects adequate to alert reasonably prudent person
4. Simple directive warning may be inadequate when it fails to indicate consequences
5. Means to convey warning adequate
Heeding presumption
Courts presume factual causation: If warning had been adequate, P would have heeded it, and harm wouldn’t have occurred
· Burden shifts to D to show that P still would have ignored the warning
Learned intermediary doctrine
	Manufacturer meets duty when it warns a “learned intermediary” who interacts directly with consumer
· Direct to consumer exception: LID doesn’t apply when manufacturer is marketing DTC!
	Centocor v. Hamilton
· Drug manufacturer failed to warn P about side effects. D argued it warned doctors, thus learned intermediary doctrine applies
· DTC exception doesn’t apply b/c P got RX, so doctor was in best position to warn




Intentional Torts
Intent
	1. Desire / purpose for result, OR
2. Knowledge with substantial certainty** that result will occur
**Statistical probability not enough!
	Garratt v. Dailey
5 y/o only needed to know his aunt would try to sit down, not that his actions would hurt her


Battery
	1. D’s intentional act 
2. Caused 
3. Harmful or offensive** touching
**Offends a reasonable sense of personal dignity
	Wishnatsky v. Huey
P found D’s touching offensive, but that offense wasn’t reasonable!
· Eggshell P rule only applies to physical harm


Assault
	1. D’s intentional act 
2. Inflicted upon P OR put in reasonable fear/apprehension** 
3. Of imminent
4. Harmful or offensive touching
**P must be aware of D’s intentional act!
	Picard v. Barry Pontiac-Buick
· D need not intend to injure: assault and battery are dignitary harms! 
· Camera = extension of body, “attached to / identified with P”


False Imprisonment
	1. Intentional act of D to confine P
a. Threats
b. Assertion of legal authority
c. Physical force or barriers
2. Caused
3. P’s confinement
a. Restricted area
b. No reasonable way to escape
c. P aware of confinement at the time
	Lopez v. Winchell’s Donut House
No prima facie case: P voluntarily consented to confinement to protect her reputation, not out of fear. No threats, and free to leave at any time


Intentional Infliction of Emotional Distress (IIED)
	1. D’s extreme and outrageous conduct**
2. Intentionally or recklessly
3. Caused 
4. P’s severe emotional distress
**“Extreme and outrageous” based on RP standard
	Womach v. Eldridge
· Investigator takes photo of D, uses it in unrelated child molestation case.
Hustler Magazine v. Falwell
· IIED claim tied to defamation claim
· P can’t recover because Hustler’s speech is protected under 1A.



Intentional Torts: Defenses
No prima facie case
· No intent
· Not “offensive” (via RP standard)
· Other elements not met
Comparative responsibility ← not generally available!
Consent
1. Express (by agreement)
2. Implied (by activity)
Hart v. Geysel
Prize fighter gave express consent to assault/battery resulting in death.
Self-defense
Courvoisier v. Raymond 
· Crowd was rioting outside D’s home. D threatened them with a gun. P, a police officer. D shot him, believing him to be one of the rioters
· Self-defense available for intentional torts, even if actions resulted from mistaken but reasonable belief
Defense of property
Katko v. Briney
Spring gun case—no defense when using deadly force to protect property!
Necessity (partial defense)
Vincent v. Lake Erie Transportation
Dock owner not entitled damages for trespass, but can still receive damages for harm to dock.


Alternatives to Torts
	TYPE
	FEATURES
	BENEFITS
	RISKS / LIMITS

	Insurance
First-party
Covers loss of policy holder
Liability
Covers third parties harmed by insured
	Collateral source rule
Payments to P from insurance / other sources can’t serve as evidence for damages purposes
Subrogation
Insurer’s contractual right to collect all/part of settlement or judgment if they’ve paid P’s bills
	Covers P’s immediate losses
Spreads risk among many parties
Enables more ambitious substantive law (e.g. Tarasoff, eggshell P rule)
Reduced admin costs
	Misaligned incentives (See State Farm v. Campbell, Pavia v. State Farm)
Potential for “moral hazard” (risk of underdeterrence)
Doesn’t cover intentional torts (hence preference for negligence claims)

	Workers’ comp
Exclusive remedy for injuries at work and/or in scope of employment
	Medical coverage
% of lost wages
Vocational rehab
Survivor benefits
	No fault
Reduced admin costs
Eliminates concerns re: “unholy trinity” (cont neg, AoR, fellow servant rule)
	Fixed recovery amounts not meant to make P whole, only prevent destitution
Independent contractors not covered (but can bring tort claims)

	New Zealand
Abolishes torts for accidental injuries
	Unlimited med exp’s
Fixed comp for lost earnings
Lump sums for lost body parts, pain and suffering
	No fault
Reduced admin costs
Includes some non-economic damages
	Lower recovery amounts than tort (but difference offset by other social welfare programs)

	Other no-fault
9/11 Fund = unique (more tort-like)
	- Narrow scope of injury
- Insurance-like funding
- WC-like benefits

	Reduced factfinding / proof reqs
Reduced admin costs
	Fixed recovery amounts


