TORTS OUTLINE
I. INTENTIONAL TORTS:
a. Prima facie case:  to establish a prima facie case of intentional tort, plaintiff must prove:
i. Act by D:  a volitional movement by the defendant.
ii. Intent:
1. Specific:  Defendant had the specific purpose or desire to bring about specific consequences.
2. General:  Defendant knew with a substantial certainty that the consequences will result.
3. Transferred Intent:  Defendant’s intent may be transferred from one potential plaintiff to another plaintiff.  Transferred intent may be invoked only if both the tort intended and the tort that results are one of the following: 1) assault, 2) battery, 3) false imprisonment, 4) trespass to land, or 5) trespass to chattels.
iii. Causation:  the result must have been legally caused by the Defendant’s act or something set in motion by him.  Causation is also satisfied if the D’s act was a substantial factor in causing the P’s injury.
iv. Physical Injury?:  A plaintiff doesn’t need any injury for an intentional tort.  An offensive touching is enough for a battery, being apprehensive is enough for assault, and embarrassment is enough for IIED.
b. Battery: an intentional causing of a harmful or offensive contact to the plaintiff’s person.
i. Intent:  specific or general.
ii. Harmfulness or offensiveness:  is judged by reasonableness standard.  And the harm or offensiveness doesn’t have to be intended, only the contact must be intended.  Contact is considered offensive only if it has not been consented to.
iii. Contact:  the contact may be direct or indirect.
1. Direct:  touching the body or something closely identified with the body.
2. Indirect:  volitional act that sets something into motion for the touching to occur.
iv. Plaintiff’s Person:  includes anything connected to the plaintiff.
v. Damages Not Required:  P can recover nominal damages even if actual damages are not proved.  P may recover punitive damages for malicious conduct.
c. Assault:  the intentional placing of another in reasonable apprehension of immediate harmful or offensive contact.
i. Intent:  specific or general.
ii. Causation:
iii. Reasonable Apprehension:  The D’s apparent ability to commit a battery is enough to cause reasonable apprehension.
1. Threats of future harm are insufficient.
2. Words alone are typically insufficient to constitute assault.  Words must be coupled with conduct.
3. Apprehension is NOT fear or intimidation.
iv. Immediate battery: Defendant must have the apparent ability to carry out the threat immediately.
v. Damages Not Required:  P can recover nominal damages even if actual damages aren’t proved.  Malicious conduct may permit recovery of punitive damages.
d. False Imprisonment: an intentional causing of confinement to a bounded area of which the plaintiff is aware.
i. Intent:  purpose or desire to commit the confinement, or knowledge to a substantial certainty that the confinement would occur.
1. Defendant’s intent to commit either an assault or battery that resulted in confinement can be transferred to intent to commit false imprisonment.
ii. Confinement:  doesn’t matter how long, and it can be by means of any one of the following factors:
1. Physical barriers;
2. The use of physical force or threat of force; threat of future force isn’t enough;
3. Duress; moral pressure isn’t enough;
4. Failure to release; and
5. Taking one into custody under an asserted legal authority on bad faith.
iii. Bounded area:  Freedom of movement must be limited in all directions, and there must be no reasonable means of escape known by the plaintiff.
iv. Awareness:  The plaintiff must have had actual awareness of the confinement or be harmed by it.
1. Awareness isn’t necessary if the plaintiff is a child or someone with coma or dementia.
2. Humiliation is something that a plaintiff can recover for under false imprisonment.
v. Defenses:  Among other things, the shopkeeper’s privilege is a defense to false imprisonment.
vi. Damages Not Required:  P can recover nominal damages even if actual damages are not proved.  Punitive damages may be recovered if D acted maliciously.
e. Trespass to Land: Intentional physical invasion of Plaintiff’s real property caused by Defendant.
i. Intent:  Defendant need only intend to enter; he need not know that the land belonged to another.
ii. Physical invasion: may be by person or object.  If by an intangible object (i.e. vibrations or odor), the plaintiff may have a case for nuisance.
1. Direct: tangible/physical entry of person or thing.  No damage necessary.
2. Indirect:  where defendant does something on his land that ends up on plaintiff’s land.
iii. Real Property:  includes the surface, airspace, and subterranean space for a reasonable distance.
iv. Defense:  When a chattle is located on the land of a wrongdoer, the owner is privileged to enter on the land and reclaim it in a reasonable manner.
v. No Damages Required:  P can recover without showing actual injury to the land.
f. Trespass to Chattels:  Intentional interference with the personal property of another.
i. Intent:  specific or general intent to do the act that brings about the interference.
ii. Interference: may be either a causing of a temporary loss of use, or causing physical damage.  Actual damage to the chattel isn’t required, but there must at least be actual damage of a possessory interest.  This is really only a slight interference.
iii. Remedies:  Defendant pays either for the diminished value or cost of repair, and reasonable rental value.
g. Conversion:  An intentional interference with the personal property of another that is so serious that it warrants liability for the full value of the property.
i. Intent: specific or general intent to do the act that brings about the interference.
ii. Acts of Conversion:  includes the wrongful acquisition (theft), wrongful transfer, wrongful detention, and substantially changing, severely damaging, or misusing chattel.
iii. Seriousness of Interference:  substantial or complete deprivation or damage of the chattle.  A less serious interference is trespass to chattels.
iv. Chattel affected:  Only tangible personal property and intangibles that have been reduced to physical form are subject to conversion.  Information cannot be converted, unless it is intellectual property.
v. Remedies:  plaintiff may recover damages (fair market value at time of conversion) or possession (replevin).  The plaintiff will not get a brand new item unless the item converted was brand new.
h. IIED—Intentional Infliction of Emotional Distress:  An intentional or reckless act amounting to extreme and outrageous conduct causing the plaintiff to suffer severe emotional distress.
i. Extreme and outrageous conduct:  conduct that transcends all bounds of decency.  Conduct that is not normally outrageous may become so if:
1. It is continuous in nature;
2. It is directed toward a certain type of plaintiff (kids, elderly people, pregnant women, or supersensitive adults if the sensitivities are known to defendant); or
3. It is committed by a certain type of defendant (common carriers or innkeepers may be liable even for mere “gross insults”).
ii. Intent:  Specific, general, or recklessness will satisfy the intent requirement.
1. Purpose/desire to inflict emotional distress
2. Knowledge to a substantial certainty that act would cause plaintiff emotional distress.
3. Recklessness:  deliberate disregard of a high probability that the act would probably cause emotional distress.
iii. Damages—Emotional harm:  The emotional distress must be severe or extreme to P and a reasonable person.  IIED is the only intentional tort that requires actual damages. But no physical harm has to manifest itself (only for NIED).  All of the following are sufficient.
1. Humiliation
2. Embarrassed
3. Full of grief
4. Shame spiral
5. Depression.
iv. Causation in Bystander Cases:  When the defendant intentionally causes physical harm to a third person and the plaintiff suffers severe emotional distress because of it, the plaintiff may recover by showing either the prima facie case of IIED, or that she (1) was present when the injury occurred, (2) is a close relative of the injured person, and (3) that defendant knew the facts of (1) and (2).
II. DEFENSES TO INTENTIONAL TORTS
a. Mental Illnesses:  NOT defenses in torts.
b. Consent:  If the plaintiff consented to the defendant’s conduct, defendant isn’t liable.  One can’t consent to a criminal act.
i. Consent Fact Patterns Raise 2 Issues:  1) was there a valid consent?, and 2) did D stay within the boundaries of the consent?
ii. Existence of Consent—Express or Implied:
1. Express Consent: Defendant is not liable if Plaintiff expressly consents to D’s conduct either by words or overt acts; doesn’t have to be verbal.  Exceptions:
a. Mistake will undo express consent if D knew of and took advantage of the mistake;
b. Consent induced by fraud will be invalidated if it goes to an essential  matter, but not to a collateral matter; and
c. Consent obtained by duress will be invalidated (threat of future action isn’t sufficient).
2. Implied Consent:  apparent consent is that which a reasonable person would infer from custom and usage or P’s conduct, e.g. normal contacts inherent in body-contact sports, ordinary incidental contact.
a. Consent Implied by law:  arises when action is necessary to protect against injury.
iii. Capacity to Consent:  Individuals without capacity are deemed incapable of consent, i.e. mental incapacity, minor incapacity, or drunken persons.
iv. Scope:  the act must be within the scope of what the plaintiff consented to.
c. Self Defense:  When a person reasonably believes that she is being or is about to be attacked, she may use such force as is reasonably necessary to protect against injury.
i. When is Defense Available?:
1. Duty to Retreat?:  One need not attempt to escape, but there is a duty to retreat before using deadly force if it can be done safely.
2. Self-defense is generally not available to the initial aggressor.
3. Self-defense may extend to third-party injuries (caused while the actor was defending herself).  An actor might be liable to a third person if she deliberately injured him in trying to protect herself.
ii. Is Mistake Allowed?:  A reasonable mistake as to the existence of danger is allowed.
iii. How Much Force May be Used:  One may use only that force that appears reasonably necessary to prevent the harm (deadly force may only be used in self-defense if reasonably necessary).  If excessive force is used, the privilege of self-defense is not lost, but the user of excessive force is liable for excess damages.
d. Defense of Others: One may use force to defend another when the actor reasonably believes that the other person could have used force to defend himself.  A reasonable mistake is allowed.  The defender may use as much force as he could have used in self-defense if the injury were threatened to him.
e. Defense of Property:  One may use reasonable force to prevent the commission of a tort against their real or personal property, but cannot use deadly force to defend property.
i. A request to leave or desist must first be made unless it would clearly be futile or dangerous.
ii. The privilege to use force ends when property is secure or returned.
1. Force may be used to protect property from being taken.
2. The defense does not apply to torts already committed, but one may use force in hot pursuit of property just taken.  Can’t use force to recapture property unless in hot pursuit.
iii. This defense is NOT available against one with a privilege.  Whenever an actor has a privilege to enter onto the land of another because of necessity, recapture of chattels, etc., that privilege will supersede the privilege of the land possessor to defend her property.
f. Recapture of Chattels:  When another’s possession began lawfully, one may use only peaceful means to recover the chattel.  Force may be used to recapture a chattel only when in hot pursuit of one who has obtained possession wrongfully, e.g., by theft.  This defense is available if:
i. Timely Demand Required:  A timely demand to return the chattel is first required unless clearly futile or dangerous.
ii. Recovery Only from Wrongdoer:  The recapture may be only from a tortfeasor or some third person who knows or should know that the chattels were tortiously obtained.  One may not use force to recapture chattels in the hands of an innocent party.
iii. Entry onto Land to Remove Chattel: 
1. On Wrongdoer’s Land:  when chattels are located on the land of the wrongdoer, the owner is privileged to enter onto the land and reclaim them at a reasonable time and in a reasonable manner, after first making a demand for their return.
2. On Land of Innocent Party:  Similarly, when the chattels are on the land of an innocent party, the owner may enter and reclaim her chattel at a reasonable time and in a peaceful manner when the landowner has been given notice of the presence of the chattel and refuses to return it.  (As noted above, the chattel owner’s right of recapture supersedes the landowner’s right to defend his property.)  However, the chattel owner will be liable for any actual damage caused by the entry.
3. On Land through Owner’s Fault:  If the chattels are on the land of another through the owner’s fault (e.g., negligently letting cattle wander), there is no privilege to enter onto the land.  They may be recovered only through legal process.
iv. Mistake Allowed?  Shopkeepers’ Privilege: a shopkeeper may detain for a reasonable period of time individuals whom they reasonably believe to be in possession of shoplifted goods.
v. No Deadly Force:  only reasonable force may be used to capture chattels.
g. Privilege of Arrest:  Depending on the facts, the actor may have a privilege to make an arrest of a third person.  If privilege exists, the arrester may use the degree of force necessary to make the arrest; deadly force is only available when the suspect poses a threat of serious harm.
i. Invasion of Land:  the privilege of arrest carries with it the privilege to enter another’s land for the purpose of effecting the arrest.
ii. Subsequent Misconduct:  although the arrest itself may be privileged, the actor may still be liable for subsequent misconduct (e.g., failure to bring the arrested party before a magistrate, unduly detaining the party in jail.
iii. Mistake:
1. Misdemeanor:  if the arrest is for a misdemeanor, it is privileged only if for a breach of peace and if the action takes place in front of defendant.  Most states grant police a broader privilege.  Deadly force may never be used to make an arrest for a misdemeanor.
2. Felony:  for a felony arrest, a police officer may make a reasonable mistake.  Citizens may make a reasonable mistake regarding the identity of the felon, but not regarding whether the felony occurred.
h. Defense of Necessity:  A person may interfere with the real or personal property of another when it is reasonably and apparently necessary to avoid threatened injury from a natural or other force and when the threatened injury is more serious than the invasion that is undertaken to avert it.
i. 2 Types of Necessity:
1. Public Necessity:  when the act is for the public good.
2. Private Necessity:  when the act is solely to benefit a limited number of people.  Under private necessity, the actor must pay for any injury he causes.
ii. The thing causing the necessity must be beyond the control of the defendant.
iii. Defense will not work against the sacrificing of another human to prevent harm to oneself.
iv. Necessity may justify a trespass, however if that trespass results in damages, the trespasser is responsible for those damages.
i. Discipline:  A parent o teacher may use reasonable force in disciplining children.
III. DEFAMATION:  Defamatory language of or concerning the plaintiff that is published to a third-party causing damage to plaintiff’s reputation.
a. First Step—Common Law or Constitutional Defamation?:  If the defamation involves a matter of public concern, do a Constitutional defamation analysis. If not, do a common law defamation analysis.
i. Public concern: anything that the public would reasonably want to know.  The public might think that news of crimes in their community is of public concern.
b. Common law Defamation:  Plaintiff must prove:
i. Defamatory Language:  language tending to adversely affect one’s reputation.  A statement of opinion is actionable only if it appears to be based on specific facts, and an express allegation of those facts would be defamatory.  Name-calling is insufficient.
1. Inducement and Innuendo:  if the statement is not defamatory on its face, plaintiff may plead additional facts as “inducement” to establish defamatory meaning by “innuendo.”
2. Living Person Requirement:  any living person may be defamed.  Defamation of a deceased person is not actionable, however, the P doesn’t need to be alive when the lawsuit is filed.  A corporation, association, or partnership may be defamed.
ii. Of or Concerning the Plaintiff:  P must establish that a reasonable reader, listener, or viewer would understand that the defamatory statement referred to the plaintiff.
1. Group Defamation:
a. If the defamatory statement refers to all members of a small group, each member may establish that the statement is of and concerning him by alleging he is a group member (everyone wins!).
b. If it is a large group, no member can prove that the statement is “of and concerning” him (no one wins!).
c. If the statement only refers to some members of a small group, P can recover if a reasonable person would view the statement as referring to P.
iii. Publication-- Published Thereof by Defendant to a Third-Party: and
1. Publication means communication of the defamation to someone other than the plaintiff.  Such publication can be made either intentionally or negligently.  The intent to publish, not the intent to defame, is the requisite intent.
2. If the defamatory statement about the plaintiff is only made to the plaintiff, there is no publication and thus no defamation.
3. Who is Liable?:  Primary publishers (newspapers, TV stations) are liable to the same extent as the author or speaker.  Secondary publishers (one selling papers or playing tapes) is liable only if he knows or should know of the defamatory content.
iv. Damages to Plaintiff’s Reputation: (depends on whether it was libel/slander per se or slander).
1. Libel:  written or printed publication of defamatory language.  If the statement constitutes libel, the plaintiff does not need to prove special damages and general damages are presumed.  Modernly, libel includes radio and television broadcasts.
2. Slander:  spoken defamation.  If the statement constitutes slander, plaintiff must prove special damages, unless the defamation falls within slander per se categories.
3. Slander per se:  defamatory statements that (1) adversely affects one’s conduct in a business or profession, (2) one has a loathsome disease, (3) one is guilty of a crime involving moral turpitude, or (4) a woman is unchaste.  If slander per se, damages are presumed.
c. Constitutional Defamation:  If the defamation involves a matter of public concern, the plaintiff must prove, in addition to the common law elements:
i. Falsity of the Statement: and
1. Truth is a defense.  D will be off the hook if he can show the statement was accurate.
2. If a statement of public interest is true, P has no cause of action for defamation.  However, if you see this type of statement on the exam, consider whether P may have a cause of action for IIED or invasion of right of privacy.
ii. Fault on Part of the Defendant:  this depends on the plaintiff’s status.
1. Public Official or Figure--Malice:  One who has achieved pervasive fame or notoriety or voluntarily assumed a role in a public controversy.  If the P is a public figure, then he must prove malice (knowledge that the statement was false, or a reckless disregard as to whether it was false).  If malice is proved, damages are presumed.
2. Private Persons:  if the P is a private person, P must prove only negligence regarding the falsity of a statement involving a matter of public concern.  Only actual injury damages are recoverable.  However, if there was malice, damages will be presumed and punitive damages are allowed.
d. Defenses to Defamation:
i. Consent (same as above).
ii. Truth:  where P doesn’t need to prove falsity (i.e., the statement is about a purely private matter), D may prove truth as a complete defense.
iii. Absolute Privilege—Can Never be Lost:  protects statements made during judicial proceedings, by legislators in debate, by federal executive officials, in “compelled” broadcasts, and between spouses.
iv. Qualified Privilege—Can be Lost Through Abuse:  protects statements in reports of official proceedings, statements in the interest of the publisher (defense of one’s property, actions, or reputation), statements in the interest of the recipient, statements in the common interest of the publisher and recipient.  The qualified privilege may be lost if: 1) the statement went beyond the scope of the privilege, or 2) the speaker acted with malice.
IV. INVASION OF RIGHT TO PRIVACY
a. Appropriation (of P’s picture or name):  D uses plaintiff’s image or name for a commercial advantage.
i. Liability is generally limited to advertisements or promotions of products or services (mere economic benefit to the defendant that doesn’t connect to the promotion of a product or service is insufficient).
ii. The goal is to protect the pecuniary interest in privacy; plaintiff need not be a celebrity.
iii. Newsworthiness exception:  not a tort to run a picture on a magazine or newspaper.
b. Intrusion:  The invasion of P’s physical seclusion or privacy in a way that would be highly offensive to the average person.
i. Photos in public are not private.  The intrusion must be in a place where the P has a reasonable expectation of privacy.
c. False Light:  Widespread dissemination of a material falsehood about the plaintiff that would be highly offensive to a reasonable person.
i. False light exists where one attributes to plaintiff views he does not hold or actions he does not take.
ii. This tort doesn’t require fault; but if the information involves a matter of public interest, then plaintiff must prove malice (1st Amendment limitation).
iii. A material falsehood can overlap with defamation, but it isn’t limited to defamatory statements.
d. Public Disclosure of Private Facts:  Widespread dissemination of confidential information about the plaintiff that would be highly offensive to a reasonable person.
i. Must be a truly intimate or private fact.
ii. Newsworthiness exception:  if the information involves a matter of public interest, then plaintiff must prove malice.
e. Defenses to Privacy Torts:
i. Consent (see above).
ii. Privileges in defamation apply to false light and disclosure.
V. MISREPRESENTATION
a. Intentional Misrepresentation (Fraud): To recover for intentional misrepresentation, the P must prove:
i. Affirmative misrepresentation of a material fact (mere silence won’t do);
ii. Scienter (that D knew or should have known it was false or that there was no basis for the statement);
iii. Intent to induce the P to act or refrain from acting in reliance upon the misrepresentation;
iv. Causation (P must have actually relied on the statement);
v. Justifiable reliance (the P’s reliance must be reasonable); and
vi. Damages (actual pecuniary loss).
b. Negligent Misrepresentation:  To recover for negligent misrepresentation, the P must prove:
i. Misrepresentation by D in a business or professional capacity; 
ii. Breach of duty toward a particular plaintiff;
iii. Causation;
iv. Justifiable reliance; and
v. Damages.
VI. WRONGFUL INSTITUTION OF LEGAL PROCEEDINGS: always analyze both for the same issue.
a. Malicious Process:
i. To recover for malicious prosecution one must prove:
1. The institution of criminal proceedings against P (even a complaint with police or calling the police is sufficient);
2. Termination in plaintiff’s favor;
3. Absence of probable cause for prior proceedings;
4. Improper purpose; and
5. Damages
ii. Prosecutors are immune from liability.
iii. Most jurisdictions have extended malicious prosecution actions to cover civil cases.
b. Abuse of Process:  To recover for abuse of process, one must prove:
i. Wrongful use or process for an ulterior purpose; and
ii. A definite act or threat against the plaintiff in order to accomplish an ulterior purpose.
VII. INTERFERENCE WITH BUSINESS RELATIONS
a. Prima facie case:  to recover for interference with business relations, P must prove:
i. The existence of a valid contractual relationship between P and a third-party, or valid business expectancy of P;
ii. D’s knowledge of the relationship or expectancy;
iii. Intentional interference by the D including breach or termination of the relationship or expectancy, and
iv. Damages.
b. Privileges:  D’s conduct may be privileged where it is a proper attempt to obtain business for itself or protect its interests, particularly if D is interfering only with P’s prospective business rather than with existing contracts.
VIII. NEGLIGENCE
a. Directed Verdicts:
i. If the plaintiff is making the motion, it should only be granted if the plaintiff proved every element of the tort and the defendant has no defense.
ii. If the defendant is making the motion, and the plaintiff has not made its case in chief, the defendant’s motion should be granted.
iii. If the plaintiff has made its case in chief and the defendant has provided a defense, deny both parties’ motions.
b. Prima Facie Negligence Case:  Plaintiff must prove that Defendant 1) had a duty to conform to a specific standard of conduct, 2) breached that duty, 3) that the breach was the actual and proximate cause of plaintiff’s injury, and 4) that the plaintiff suffered damages as a result.
c. Duty of Care:
i. Duty Only Owed to Foreseeable Plaintiffs:  Under the majority view (Cardozo), a duty of care is only owed to foreseeable plaintiffs.  Under the minority view (Andrews), there is a general duty owed to everyone in the world.  Only need to discuss these different views if there is an unforeseeable plaintiff.  Specific situations:
1. Rescuers:  A rescuer is a foreseeable plaintiff where defendant negligently put himself or a third-person in peril.
2. Prenatal Injuries:  A duty of care is owed to a viable fetus.
3. Intended Beneficiaries of Economic Transactions: A third party for whose economic benefit a legal or business transaction was made (beneficiary of a will) may be a foreseeable plaintiff.
ii. Nonfeasance – Affirmative Duty to Act?:  If not engaged in an activity, people generally do not have an affirmative duty to act, except in specified circumstances.  A mere bystander incurs no liability where he fails to take any action to rescue another in distress.  The following is a list of exceptions under which there is a duty to provide affirmative care:
1. Volunteer Exception:  one who volunteers or has begun to assist another must do so with reasonable care.  Good Samaritan statutes exempt doctors, nurses, etc. from ordinary negligence.
2. Relationship with the victim:  the following special relations give rise to a duty of affirmative reasonable care on the part of the first named in each pair:
a. Parent/child
b. Common carrier/passenger (plane, bus, train)
c. Shopkeepers/patrons
d. Innkeeper/guest
e. Occupier of land/public invitee
f. Custodian/ward or charge
g. Employer/employee
h. Master/servant
3. Peril Due to Defendant’s Conduct:  if the defendant placed the plaintiff in peril he has a duty to warn or protect the plaintiff.
4. Duty to Control Third Persons:  if the defendant had the authority and ability to control the perpetrator, then the defendant could be held liable.
a. Parent/minor child
b. Master/servant
c. Possessor of land/licensee
d. A person in voluntary or official charge of another with dangerous propensities.
5. Statutory exceptions:  states may impose duties to act.
iii. Misfeasance – Duty to Act and Standards of Care:  Generally, anyone engaged in an activity that potentially places others at risk of physical harm has a duty to act like a reasonable person under the circumstances, unless a special duty category applies.  The “reasonable person” is considered to have the same physical handicaps and to exercise the care of a person with such knowledge.  The following are special duty categories:
1. Professionals:  Someone with special occupational skills is required to possess the knowledge and skill of a member of the profession or occupation in good standing in similar communities.  Medical specialists are held to a national standard of care.
a. Duty to Disclose Risks of Treatment:  A doctor has a duty to disclose the risks of treatment to enable a patient to give an informed consent.  A doctor breaches this duty if an undisclosed risk was serious enough that a reasonable person in the patient’s position would have withheld consent on learning of that risk.
2. Children:  kids are held to the standard of a child of the same age, intelligence, and experience under similar circumstance (subjective).  Kids under the age of 4 lack capacity to be negligent.
a. Exceptions:  children engaged in adult activities will be held to an adult standard of care.  Adult activities tend to be licensed activities:
i. Driving a car
ii. Flying a plane
iii. Driving a boat
3. Common Carriers and Innkeepers:  held to a very high degree of care, but the plaintiff must be a passenger or guest.
4. Automobile Driver to Passenger:  the driver owes a duty of ordinary care to the passenger.  Some states have passenger statutes that make a driver liable to non-paying passengers only for reckless tortious conduct.
5. Bailment Duties:  in a bailment relationship, the bailor transfers to the bailee possession of the chattel but not title (e.g., bailor loans her car to bailee).
a. Duties owed by Bailor:  For a gratuitous bailment, the bailor must inform bailee of known, dangerous defects in the chattel.  For a bailment for hire, the bailor must inform bailee of chattel defects of which he is or should be aware.
b. Duties owed by Bailee:  Standard of care depends on who benefits from the bailment: 1) if sole benefit is to bailor, the bailee owes a low standard of care; 2) if the sole benefit is to the bailee, the bailee owes a higher standard; 3) if mutual benefit (a bailment for hire), ordinary standard of care.
6. Emergency Situations: There is a duty to act like a reasonable person under the same emergency circumstances (the emergency won’t be considered if it arose by the Defendant’s own making).
7. Owners and Occupiers of Land:  The extent of the liability of owners and/or occupiers of land depends on where the injury occurred and the status of the plaintiff.  Defendant must be the occupier (possessor) of the land.  If someone is occupying the land, the defendant is the tenant.  If nobody else is occupying the land, then the owner is the defendant.
a. Occupier’s Duty Owed to those OFF Premises:
i. Natural Conditions:  An occupier has no duty to maintain natural conditions to prevent harm to persons or property off the premises.  Exception:  in urban areas occupiers owe a duty of reasonable care to prevent unreasonable risk of harm to highway users and adjacent land from trees on the property.
ii. Artificial Conditions:  An occupier has an affirmative duty to maintain unreasonably dangerous artificial conditions or structures abutting adjacent land to keep them from causing injuries off the premises.  One must also carry on activities on property so as to avoid unreasonable risk of harm to others outside the property.
b. Occupier’s Duty Owed to those ON the Premises:  the duties owed to those on the premises depend on the plaintiff’s status, which is determined by the jury.
i. Licensee:  A licensee is one who enters the land with the landowner’s permission, for her own purpose or business, rather than for the landowner’s benefit.
1. Duties Owed:  Occupiers have a duty to: 1) warn of dangerous conditions known to them that create an unreasonable risk of harm to the licensee and that the licensee is unlikely to discover; and 2) to exercise reasonable care in the conduct of “active operations” on the property.
2. NO Duty to Inspect:  an occupier does not owe a licensee a duty to inspect for defects nor to repair known defect.
3. Fireman’s rule:  firefighters and police entering the premises to assist the occupier get classified as licensees and their protection against injuries is limited accordingly.
ii. Invitee:  An invitee is a person who enters onto the premises in response to an invitation by the landowner for a purpose connected with the business of the landowner, or persons who enter as members of the public for a purpose for which the land is held open to the public.
1. 2 Types of Licensees:
a. Those who enter as members of the public for a purpose for which the land is held open to the public (i.e. museums, churches, etc.);
b. Those who enter the premises for a purpose connected with the business or other interests of the landowner (i.e. store customers, employees).
2. Duties Owed:  landowner owes an invitee a general duty to use reasonable care in keeping the property reasonably safe for the benefit of the invitee.  This includes all of the duties owed to licensees, plus a duty to make reasonable inspections to discover dangerous conditions and make them safe.
a. A warning may suffice for the duty to make dangerous conditions safe.
b. A duty to warn usually doesn’t exist where the dangerous condition is so obvious that the invitee should reasonably have been aware of it.
3. Exception—Users of Recreational Land:  If an owner or occupier of open land permits the public to use the land for recreational purposes without charging a fee, the landowner is not liable for injuries suffered by a recreational user unless the landowner willfully and maliciously failed to guard against or warn of a dangerous condition or activity.
iii. Trespassers:  A trespasser is one who enters the land without permission or privilege.
1. Unknown trespassers:  Occupiers owe no duty to unknown trespassers.
2. Known or Anticipated Trespassers: In cases of known or anticipated trespassers, the owner must: 1) warn of, or make safe concealed, unsafe, artificial conditions known to the landowner that involve a risk of death or serious bodily harm; and 2) use reasonable care in the exercise of active operations on the property.
iv. Attractive Nuisance Doctrine: A landowner must exercise reasonable care to avoid foreseeable injury to trespassing children caused by artificial conditions if:
1. A dangerous condition existed on the land;
2. The owner knew or should have known that children frequent the area;
3. The condition is likely to cause injury to such children; and
4. The expense to remedy the condition is slight compared to the magnitude of the risk (child doesn’t have to be “attracted” to the condition).
v. Modern Trend:  rejects the distinction between licensees and invitees and simply applies a reasonable person standard to dangerous conditions on the land.
8. Duties of Lessors and Lessees of Realty:
a. Lessees/Tenants:  Lessees have a general duty to maintain the premises.
i. The potential liability of the lessor for dangerous conditions on the premises does not relieve the tenant, as occupier of the land, of liability for injuries to third persons from the dangerous conditions within the tenant’s control.
b. Lessors: Generally lessors have no duty to protect tenants.  But lessors must: 1) warn tenants of existing defects of which he is aware or has reason to know, and which he knows the lessee is not likely to discover; 2) if lessor covenants to repair, he is liable for unreasonably dangerous conditions, and 3) if lessor volunteers to repair he must not do so negligently.
i. If Guest of Tenant is Injured:  the landlord may be liable as lessor of the premises; but the tenant may also be liable to the guest because of the tenant’s status as the owner/occupier of the premises.
9. Duties of Vendor of Realty:  a vendor must disclose to the vendee concealed, unreasonably dangerous conditions of which the vendor knows or has reason to know of and which vendee is unlikely to discover.
10. Statutory Standards of Care:  If there is a statute at issue, begin with these standards first, and then do a reasonable person or other applicable standard if the statute isn’t met.
a. A statute’s specific duty may replace the general standard if:
i. The statute provides for a criminal penalty;
ii. The statute clearly defines the standard of conduct;
iii. The statute was designed to protect a person like the plaintiff; and
iv. The statute was designed to prevent the type of harm suffered by the plaintiff.
b. Excuse for Violation:  A violation of some statutes may be excused where compliance would cause more danger than a violation, or where compliance would be beyond defendant’s control.
c. Effect of Violation or Compliance: In a majority of jurisdictions, if all of the elements above are satisfied and there’s no excuse, it establishes duty and breach and constitutes negligence per se.  In contrast, even though violation of the applicable statute may be negligence, compliance with the statute will not necessarily establish due care.
11. Duty for N.I.E.D.:  A defendant has a duty not to negligently inflict emotional distress on the plaintiff by creating a foreseeable risk of physical injury to the plaintiff.  Plaintiff must: 1) be within the zone of danger; and 2) suffer physical symptoms from the distress.
a. Zone of Danger:  plaintiff must show that her distress was caused by threat of physical impact.
b. Plaintiff Must Suffer Physical Symptoms:  the distress must manifest itself in physical symptoms.  Exceptions not requiring physical symptom rule are:
i. Erroneously reporting a relative’s death;
ii. Mishandling of a relative’s corpse;
iii. Making someone fear exposure of disease (most courts require that plaintiff show actual exposure to the virus to recover).
c. Special Situations Where Above Requirements Aren’t Necessary:
i. Bystander Not in Zone of Danger Seeing Injury to Another:  A bystander outside the zone of danger of physical injury who sees the defendant negligently injuring another can recover damages for her own distress as long as:
1. The P and the victim injured by D are closely related;
2. The P was present at the scene of the injury; and
3. The P personally observed or perceived the event.
ii. Special Relationship Between Plaintiff and Defendant:  the D may be liable for directly causing the P severe emotional distress that leads to physical symptoms when a duty arises from the relationship between the P and D, such that D’s negligence has great potential to cause emotional distress (e.g., a doctor’s misdiagnosis that patient has a terminal illness).
d. Breach of Duty:
i. Generally, breach occurs when the defendant’s conduct falls short of the applicable standard of care owed to the plaintiff.
ii. To prove breach of care, plaintiff may use one of the following theories:
1. Objective standard:  That defendant failed to do that which a reasonable person would have done under the circumstances.
2. Custom or Usage:  Departure from industry custom or common usage is evidence of breach, but it is not conclusive.  Observance of industry standards does not establish due care.
3. Violation of Statute:  If the D violated a statute that was: 1) designed to protect a person like the plaintiff, 2) from the type of harm that the plaintiff suffered, the defendant was negligent per se.  In this case, the statute establishes the duty and breach.  P must still prove causation & damages.
4. Res Ipsa Loquitur:  If all of the following three elements are satisfied, the jury may infer that the defendant was negligent even though there was no direct evidence to that effect:
a. That the accident was a type that would not normally occur unless someone was negligent;
b. That the negligence is attributable to the defendant (shown by evidence that the instrumentality causing the injury was in defendant’s exclusive control); and
c. That the accident was not due to plaintiff’s voluntary actions.
d. NOTE:  under this theory, the plaintiff can still ultimately lose if the trier of fact rejects the inference of negligence, but P still gets his day in court, thus D cannot get a directed verdict (exams often ask this).
i. Deny D’s motion for a directed verdict if P has established res ipsa loquitur or presented some other evidence of breach of duty;
ii. Grant D’s motion if P has failed to establish res ipsa loquitur and failed to present some other evidence of breach of duty.
iii. Always Deny P’s Motion for a directed verdict except in the rare case where P has established negligence per se through violation of an applicable statute and there are no issues of proximate cause.
e. Actual Causation (Cause in Fact):  D’s conduct must be a cause in fact of the injury.
i. The “But for” test:  Plaintiff must prove that “but for the defendant’s negligent conduct, the plaintiff’s injury would not have occurred.
ii. Joint Causes—Substantial Factor Test:  Where several causes bring about an injury, and any one alone would have been sufficient to cause the injury, D’s conduct is the cause in fact if it was a substantial factor in causing the plaintiff’s injury.
iii. Alternative Causes Approach:  When there are two or more tortfeasors and the harm could have only been caused by one of them, but it is unknown which tortfeasor caused the injury, the burden of proof shifts to the defendants, and each must show that his negligence was not the actual cause.
1. If any defendant cannot prove non-causation, he is liable.
f. Proximate Causation (Legal Cause):  D’s conduct must also be the proximate cause of the injury.
i. General Rule: Generally, a defendant is liable for all harmful results that were reasonably foreseeable as a result of his negligent conduct.
ii. Liability in Direct Cause Cases:  Where there is an uninterrupted chain of events from the negligent act to plaintiff’s injury, the defendant is liable for all foreseeable harmful results, regardless of unusual manner or timing.
iii. Liability in Indirect Cause cases:
1. Dependent intervening forces:  The defendant is liable for all dependent intervening forces.  Examples of things where Defendant is liable:
a. Eggshell skull plaintiff:  the negligent defendant takes his victim as he finds him.  Thus, the D is liable for all damages, including aggravation of an existing condition, even if the extent or severity of the damages was unforeseeable, so long as the type of harm was foreseeable from the negligent conduct.
b. Mechanism rule:  if the type of harm is foreseeable, then it doesn’t matter how the harm happened.
c. Subsequent Medical Malpractice:  the original tortfeasor is liable for subsequent medical injuries because such injuries are foreseeable.
d. Subsequent Accident Substantially Caused by Original Injury:
e. Rescuers Rule:  the tortfeasor is liable for subsequent injuries to those who attempt to rescue the victim.  This rule only applies to good Samaritans, not professional rescuers.
f. Negligence of Rescuers:
g. Subsequent Diseases Caused by a Weakened Condition:
h. Injuries Caused by Another “reacting” to D’s Actions:
2. Independent intervening forces:  The defendant is generally not liable for independent intervening (superseding) forces that are not a natural response or reaction to the situation created by the defendant’s conduct.
a. Negligence of Third-Parties:  but these could be foreseeable if D’s negligence increased the risk of harm from third-parties.
b. Crimes and intentional torts of third-parties: the original tortfeasor is not liable to plaintiff for intentional torts or crimes committed by third-parties, unless D’s negligence increased the risk of criminal acts and intentional torts caused by third-persons.
c. Acts of God: an actor is not subject to liability for harm of which a force of nature or an independent act is also a factual cause of the harm
d. Suicide:  the defendant is generally not liable for a plaintiff’s subsequent suicide because suicide is a voluntary act.
g. Damages:  Damages must be proven, and will not be presumed.
i. Nominal:  when P’s cause of action is complete without proof of actual damages, and then wins the case, the court may award a trivial sum of money to the P.
ii. Compensatory:  Damages awarded as compensation for harm sustained by the plaintiff, not to punish the wrongdoer.  The idea is to restore plaintiff to pre-injury condition.
1. Harms to property:
a. Trespass:  basic measure of damages is the diminution in the land’s value caused by the invasion, plus the value of the plaintiff’s loss of use of the land (rental value).
b. Conversion: if chattle was converted or destroyed, the measure is its fair market value at the time and place of the tort.
2. Personal Injury:  P should be compensated for all his damages (past, present, and prospective), both economic damages (such as medical expenses) and non-economic damages (such as pain and suffering.
a. Pecuniary:
i. Medical expenses: past and future medical expenses.
ii. Lost earnings: (past and future).  Not what the plaintiff would have made, but what the plaintiff could have made, the plaintiff’s potential.  Since the award for future earnings is granted in lump sum, it is reduced to its present value, i.e., reduced to what it would be in the future.  To determine the lump sum of future earnings, the court will:
1. Add inflation;
2. Add anticipated earnings;
3. Then reduce the amount to present value.
b. Non-pecuniary:  lawyers may NOT plead specific figures for non-pecuniary losses.
i. Loss of consortium:  Can’t get this if someone dies.  These damages are awarded to a spouse for loss suffered because of the injury to the other spouse.  Things lost are, support, services, love, companionship, affection, and sexual relations.
ii. Pain and suffering:  victim must be conscious to recover.
iii. Loss of enjoyment of life:  California holds that this category can’t be separated from pain and suffering.
iii. Punitive:  Punitive damages are aimed at deterrence and retribution.  Generally, punitive damages are available if the defendant’s conduct was wanton and willful.
1. Due Process prohibits imposition of grossly excessive or arbitrary punishments.
2. The conduct to be punished must have a nexus to the specific harm suffered by the plaintiff.
3. Ratio:  there is no bright-line ratio with actual harm, but single-digit multipliers are likely to be upheld as comporting with Due Process.
iv. Duty to Mitigate:  P has a duty to take reasonable steps to mitigate damages.
v. Collateral Source Rule:  Damages are not reduced just because P received benefits from other sources (e.g., health insurance).
vi. Torts Damage Concepts:
1. One satisfaction rule:  plaintiff cannot collect more than the total amount of damages from the defendant, except when the collateral source rule kicks in:
a. Collateral source rule: a collateral benefit is a payment to the plaintiff from a source other than the tortfeasor.  Collateral benefits are NOT deducted from the plaintiff’s recovery.
i. Money from the plaintiff’s insurance company is a collateral source.
ii. Disability payments and workers comp are collateral sources.
2. Subrogation:  when the P’s insurance company that paid out the money for the injury has a right to recover from either the P or the D from the damages awarded.
3. Pre-Existing Conditions:  a disease, condition, or force that has become “attached” to the plaintiff.  In a pre-existing condition case, the defendant aggravates a condition that already existed.  The pre-existing condition does not have to be fatal.
a. General rule:  a tortfeasor should not be held accountable for consequences that would have befallen the victim regardless of the tortfeasor’s wrongful conduct.
b. Thus defendants end up paying less.  D pays the difference between what DID happen because of his negligent conduct, and what would have happened without his negligent conduct.
vii. Wrongful Death:  A wrongful death action grants recovery for pecuniary injury resulting to the spouse and next of kin.  P will be compensated for things such as loss of support, medical expenses, funeral expenses, loss of companionship, loss of services, etc.  Recovery is only allowed to the extent that the deceased could have recovered in an action had he lived.  Thus, decedent’s contributory negligence could reduce recovery.
viii. Survival:  A survival act allows the decedent’s cause of action to survive the death of one or more of the parties.  The P stands in the shoes of the decedent and sues D for decedent’s loss, i.e. pain and suffering (P must have been conscious), medical expenses, and lost income or earnings (cut off at death, no future earnings are awarded.
IX. DEFENSES TO NEGLIGENCE
a. Contributory Negligence:  this is negligence on the part of the P that contributes to P’s injuries.  At common law, any legally relevant negligence of the P would bar recovery completely.  This is not a defense to intentional torts.  Two exceptions developed to the rule:
i. Last Clear Chance rule:  permits the plaintiff to recover despite his contributory negligence if he can prove that the defendant had the last clear chance to avoid the accident.
ii. Willful and wanton rule:  plaintiff’s negligence will be ignored if the defendant’s conduct was willful and wanton.
b. Imputed Contributory Negligence:  a third-party’s negligence will be imputed to the P only when the relationship between the third-party and the P is such that a court could find the P vicariously liable for the third-party’s negligence.
i. Can be imputed for employer/employee, partner, or joint venture relationships.
ii. Negligence won’t be imputed for husbands/wives, parent/child, car owner and driver.
c. Assumption of the Risk:  the P may be denied recovery if she assumed the risk of any damage caused by the D’s act.  Plaintiff must have 1) known of the risk, and 2) voluntarily proceeded despite the risk.
i. Implied AR:  knowledge may be implied where the risk is one that an average person would clearly appreciate.  The P will NOT be held to have assumed the risk if there was no other alternative available, such as in an emergency.  Common carriers and public utilities may not limit their liability by disclaimer.
ii. Express AR:  the risk may be assumed by express agreement.
iii. AR is NO Defense to Intentional Torts:
d. Comparative Negligence:  In comparative negligence jurisdictions, P’s contributory negligence is not a complete bar to recovery.  The last clear chance rule is NOT used in these jurisdictions.  Probably don’t need to be as specific with the different types listed below.
i. Pure Comp. Neg. (majority/MBE):  Plaintiff may recover regardless of his percentage of fault.
ii. Modified 51%:  P may recover if his neg. is equal to but not greater than that of the D.
iii. Modified 50%:  P may not recover if his negligence is found to be EQUAL to that of D.
e. Failure to avoid Consequences:  pre-accident conduct by the victim that did not cause the accident but that was a cause of some (perhaps all) injuries or damages.
f. Failure to Mitigate Damages:  post-accident conduct that made the injury worse and which the P could have avoided.  The amount of damage caused by P post-accident is reduced from total.
X. STRICT LIABILITY
a. Prima Facie Case for Strict Liability:  Plaintiff must show:
i. Nature of D’s activity imposed an absolute duty to make safe;
ii. The dangerous aspect of the activity was the actual and proximate cause of the P’s injury; and
iii. The P suffered damage to person or property
b. Liability for Animals:
i. Trespassing Animals:  An owner is strictly liable for reasonably foreseeable damage done by a trespass of his animals.
ii. Personal Injuries:
1. Strict Liability for Wild Animals: An owner is strictly liable for injuries caused by wild animals so long P did nothing to bring about the injury.
2. NO Strict Liability for Domestic Animals:  An owner is NOT strictly liable for injuries caused by domestic animals, unless he has knowledge of that particular animal’s dangerous propensities that are not common to the species.
3. NO Strict Liability Available to Trespassers:  Strict liability will generally not be imposed in favor of trespassers in the absence of the owner’s negligence.  However, a landowner may be liable on intentional tort grounds for injuries inflicted by vicious watchdogs.
c. Ultra-Hazardous/Abnormally Dangerous Activities:  one will be strictly liable if:
i. An activity creates a foreseeable risk of serious harm even when reasonable care is exercised by all; &
ii. The activity is not a matter of common usage in the community.
d. Extent of Liability:
i. Scope of Duty Owed:  the duty owed is the absolute duty to make safe the normally dangerous characteristic of the animal or activity.  It is owed to all foreseeable plaintiffs.
ii. Defenses to Strict Liability:
1. Contributory Negligence: No defense if plaintiff didn’t realize the danger or guard against it.  Contributory negligence is a defense to strict liability only if the plaintiff knew of the danger and his unreasonable conduct was the very cause of the abnormally dangerous activity miscarrying.
2. Assumption of Risk:  good defense to strict liability.
3. Comparative Negligence:  Most comparative negligence states apply their comparative negligence rules to strict liability cases.
XI. PRODUCTS LIABILITY
a. Products liability:  There are five theories a Plaintiff may use to recover for injuries caused by a defective product:  1) intent, 2) strict liability, 3) negligence, 4) warranty, and 5) misrepresentation.  For each theory the P must establish the defect first, then show that it existed when the product left the D’s control.
b. Liability Based on Intent:  D is liable to anyone injured by an unsafe product if D intended the consequences or knew that they were substantially certain to occur.  Punitive damages allowed here.  Defenses same as in intentional torts. (Rarely an issue).
c. Strict Products Liability:  A manufacturer/supplier is strictly liable when an article he places on the market proves to have a defect that causes harm to a human.  This is liability without fault.
i. Prima facie case:   A strict liability claim requires 1) that the defendant be a commercial supplier, 2) that the product was not altered since leaving D’s control, 3) that the product has a defect, 4) that the plaintiff was making a foreseeable use of the product, and 5) that the defect caused damages.
ii. Commercial Supplier with No Alteration:  A commercial supplier is one that is in the regular business of producing the product or selling the product.  To be liable under strict product liability, the D must 1) be a commercial supplier, 2) place the product in commerce, 3) without substantial alteration.
iii. Defect:  A defect in any of the following ways:
1. Design Defect:  A design defect occurs when all products of a line are the same but have dangerous propensities.  Often if there is a design defect there will be a warning defect.  Determine whether defect exists by applying:
a. Consumer Expectation test:  D will be liable if P can show that the product failed to perform as safely as an ordinary consumer would expect (D must anticipate reasonable misuse); OR
b. Risk-utility test:  Plaintiff must show that the D could have made the product safer, without serious impact on the product’s price or utility.
2. Manufacturing Defect:  Occurs when a product doesn’t conform to the manufacturer’s specifications or intentions and is thus more dangerous.  Apply same two tests here.
3. Warning Defect:  Occurs when the manufacturer fails to give adequate warnings as to the risks involved in using the product that may not be apparent to users.  To determine whether there is a warning defect, ask whether a reasonable manufacture knowing of the defect would put this product on the market without a warning.
4. NOTE on Defects:
a. Gov. Safety Standards:  A product’s non-compliance with government safety standards establishes that it is defective, but compliance is NOT conclusive evidence that a product is not defective.
b. Scientifically Unknowable Risks:  D will not be held liable for dangers not foreseeable at the time of marketing.
c. Unavoidably Unsafe Products:  Manufacturers will not be liable for some dangerous products (e.g. knives) if the danger is apparent and there is no safer way to make the product.
iv. Causation:
1. Actual Causation: P must show that the defect existed when the product left D’s control, and that but for the defect, plaintiff wouldn’t have been harmed.
2. Proximate Causation: same as in negligence cases.  Who can be a plaintiff?:
a. Users or consumers of the product; and
b. Bystanders may sue if it was reasonably foreseeable that this third-person could be injured.
v. Existence of Defect When Product Left D’s Control:  the defect must have existed when the product left D’s control.  This will be inferred if the product moved through normal channels of distribution.
vi. Damages:  physical injury or property damage must be shown (no recovery for purely economic loss).
vii. Defenses to Strict Products Liability:
1. Some states allow P’s failure to avoid consequences or comparative negligence to be counted against P in an S.P.L. case.  Other states don’t.
2. Contributory negligence is not a defense IF P’s negligence or misuse was foreseeable.
3. Assumption of the risk, not a defense IF P’s negligence or misuse was foreseeable.
4. Disclaimers are ineffective if personal injury or property damages occur.
d. Negligence:
i. Duty of Care:  A duty of care is owed to any foreseeable plaintiff.  This includes users, consumers, and bystanders.  The duty is owed to commercial suppliers.
ii. Breach of Duty:  Breach is shown by: 1) negligent conduct of defendant leading to 2) the supplying of a defective product (as defined above).
1. Proof of Negligence:  same as in a standard negligence case.  Plaintiff may invoke res ipso loquitur.
2. Liability of Retailers and Wholesalers: It’s difficult to hold retailers and wholesalers liable for negligence because they can usually satisfy their duty through a cursory inspection.
iii. Causation:  an intermediary’s negligent failure to discover a defect doesn’t supersede the original manufacturer’s negligence unless the intermediary’s conduct exceeds ordinary foreseeable negligence.
iv. Nature of Damages Recoverable:  Physical injury or property damage must be shown.  Recovery will be denied if the sole claim is for economic loss.
v. Defenses:  same as in a general negligence action.
e. Warranties: Personal injury, property damages, and pure economic loss are recoverable under warranty theory.
i. Types of Warranties:
1. Express Warranty:  Any affirmation of fact or promise concerning goods that becomes part of the basis of the bargain.  Plaintiff need only show that the product did not live up to its warranty to establish breach.  Still need to prove causation and damages.
2. Implied Warranty of Merchantability:  Implied in every sale of goods that they are of average acceptable quality and generally fit for the ordinary purpose for which the goods are used.
3. Implied Warranty of Fitness for Particular Purpose:  Implied in every sale of goods when the seller knows or has reason to know that particular purpose for which the goods are required and that the buyer is relying on the seller’s skill and judgment in selecting the goods.
ii. Who Can Sue?:  the buyer, family, household, and guests can sue for personal injuries.
iii. Breach of Warranty:  D is liable when the product fails to live up to any of the above standards.  P does not have to prove fault on part of D.
iv. Causation: Actual and proximate causation.
v. Defenses to Warranty:  Assumption of Risk (using the product while knowing of breach of warranty); Contributory negligence to the same extent as in strict liability cases (so not if P’s misuse was foreseeable); and failure to give notice of breach is a defense under the UCC.
vi. Effect of Disclaimers:  Disclaimers are generally rejected in personal injury cases but upheld for economic loss.
f. Misrepresentation of Fact:  Seller will be liable for misrepresentations of facts concerning a product where:  1) the statement was a material fact concerning quality or uses of goods; and 2) the seller intended to induce reliance by the buyer in a particular transaction.  P still must prove justifiable reliance on the misrepresentation, causation, and damages.  Defenses to this are: contributory negligence as in S.L. unless the D committed intentional misrepresentation.
XII. NUISANCE
a. Private nuisance:  a substantial, unreasonable interference with another private individual’s use or enjoyment of property that he actually possesses or to which he has a right of immediate possession.
i. Substantial Interference:  interference which is offensive, inconvenient, or annoying to the average person in the community.  Not substantial if it is merely the result of P’s hypersensitivity.
ii. Unreasonable Interference:  to determine whether the interference is unreasonable, the severity of the inflicted injury must outweigh the utility of the defendant’s conduct.  Courts take into account that every person is entitled to use his own land in a reasonable way, and will consider:
1. land values;
2. the neighborhood;
3. existence of any alternative courses of conduct open to the defendant.
iii. Trespass to Land Distinguished:  In a trespass, there is an interference with the landowner’s exclusive possession by a physical invasion; in a private nuisance, there is an interference with use or enjoyment.
b. Public Nuisance:  An act that unreasonably interferes with the health, safety, or property rights of the community (e.g., using a building for criminal activities such as prostitution).  Recovery by a private party is only available under a public nuisance if the private party suffered unique damage not suffered by the public at large.
c. Remedies for nuisance: 1) damages, 2) injunctive relief if damages are inadequate or unavailable, or 3) abatement by self-help (in cases of private nuisance, P can self-help after notice to D and he refuses to act; only necessary force is allowed.  In cases of public nuisance, only a public authority or a private party who has suffered some unique damage can seek an injunction or abatement).
d. Defenses for Nuisance:
i. Legislative Authority for “nuisance activity”:   Persuasive but not an absolute defense (i.e. zoning ordinance).
ii. Conduct of Others:  no one actor is liable for the acts of several persons.
iii. Contributory Negligence:  contributory negligence generally is no defense to nuisance unless P’s case rests on a negligence theory.
iv. Coming to the Nuisance:  If P came to the nuisance for the sole purpose of bringing a harassing lawsuit then it will be a bar; otherwise P can come to a nuisance and still bring suit.
XIII. VICARIOUS LIABILITY
a. Vicarious liability:  Exists when one person commits a tortious act against a third-party and another person is liable to the third-party for this act.
i. Analysis for Vicarious Liability:
1. Employee/Independent Contractor?:  The extent of liability depends on whether the tortfeasor was an employee of the defendant or an independent contractor.  Factors to consider: 1) length of time of the employment, 2) who provides the tools, instrumentalities, and place of work, 3) method of payment, 4) the degree of skill and judgment required.
a. Employee:  If employer exercises the right to control the manner and means of the work, the one employed is an employee.
b. Independent Contractor:  if the employer directs only the result, and the party employed is free to determine the manner and means of the work, he is an independent contractor.
2. If Employee:  An employer will be vicariously liable for tortious acts committed by his employee if committed within the scope of employment.
a. Intentional Torts:  Intentional tortious conduct by employees is not within the scope of employment, unless:
i. Force is authorized in the employment (bouncer);
ii. Friction is generated by the employment (bill collector);
iii. The employee is furthering the business of the employer (removing rowdy customers from the premises).
b. Frolic and Detour:  An employee making a minor deviation from his employer’s business for his own purposes is still acting within the scope of employment.  If the deviation in tim or geographic area is substantial, the employer is not liable.
3. If Independent Contractor:  An employer will not be vicariously liable for the tortious conduct of an independent contractor, unless the contractor was hired to undertake inherently dangerous activity or a non-delegable duty.
a. If the work is inherently dangerous, the employer has a duty to see that the work is done with reasonable care even if it is done by an independent contractor.
b. The employer may be liable for her own negligence in selecting or supervising the independent contractor (but this is not vicarious liability).
ii. Partners and Joint Ventures:  Each member is vicariously liable for other members’ tortious acts committed within the scope and course of their partnership or joint venture.
iii. Automobile Owner for Driver:  Not vicariously liable in the majority of jurisdictions for the conduct of another driving his automobile (unless for immediate family or household members with permission); an owner MAY be liable for negligent entrustment (their own negligence in entrusting the car to another).
iv. Other relationships:
1. Bailor/bailee (bailor generally not vicariously liable for conduct of bailee).
2. Parent/child (parents generally not vicariously liable for the conduct of child).
a. Parent may be held liable for her own negligence in allowing the child to do something.
3. Innkeepers/guests (sometimes based on negligence).
4. Tavernkeepers:
a. Common law:  no liability imposed on vendors of intoxicating beverages for injuries resulting from the vendee’s intoxication, whether the injuries were sustained by the vendee or by a third person as a result of the vendee’s conduct.
b. Modern Law:  Many states have enacted Dramshop Acts that create a cause of action in favor of any third person injured by the intoxicated vendee.
XIV. MULTIPLE DEFENDANTS
a. Joint and Several Liability: where two or more tortfeasors combine to proximately cause a single indivisible injury, each actor will be jointly and severally liable, meaning that each can be held liable for 100% of the damages.  The defendants have the burden of proving the injury is divisible.  If they prove the injury is divisible, the damages will be apportioned according to fault.
b. Satisfaction and Release:
i. Satisfaction:  Recovery of full payment is a “satisfaction.”  Only one satisfaction is allowed.  Until there is satisfaction, however, one may proceed against all jointly liable parties.
ii. Release:  Modernly, a release of one tortfeasor does not discharge other tortfeasors unless expressly provided in the release agreement.
c. Contribution:  this allows a defendant who pays more than his share of damages under J&SL to have a claim against other joint tortfeasors for the excess.
d. Indemnity:  Indemnity involves shifting the entire loss between or among tortfeasors.  Indemnity is available in the following circumstances: 1) by contract, 2) in vicarious liability situations, 3) under strict products liability, and 4) where there has been an identifiable difference in degree of fault (e.g., retailers who negligently rely on a product’s condition may receive indemnification from the manufacturer who negligently made it).
XV. TORTIOUS INTERFERENCE WITH FAMILY RELATIONSHIPS
a. Husband-Wife:  Either spouse may bring an action for indirect interference with consortium and services caused by defendant’s intentional or negligent actions against the other spouse
b. Parent-Child:  A parent may maintain an action for loss of a child’s services as a result of D’s tortious conduct, whether intentional or negligent.  A child, however, has no action against one who tortiously injures the parent.
XVI. IMMUNITIES
a. Intra-Family Tort Immunities:  Traditionally, one member of a family unit couldn’t sue another in tort for personal injury.  Today, most states have abolished the husband-wife immunity.  Children generally cannot sue for negligent supervision, but they can sue for intentional tortious conduct and in automobile cases to the extent of insurance coverage.
b. Governmental Tort Immunity:  the Federal Government has waived immunity for ministerial tortious acts.  But the waiver does not apply to battery, assault, false imprisonment, false arrest, malicious prosecution, abuse of process, libel, slander, misrepresentation and deceit, interference with contractual rights);  Same with state governments.
i. Public officials are immune from discretionary acts done without malice or improper purpose.  But liability still attaches for ministerial acts.
XVII. TORTS ESSAY TIPS
a. Organize torts exams by parties first, then by tort, then defenses.
b. IRAC each tort.
c. Then go through the defenses at issue and IRAC.
d. If short on time, do a truncated IRAC
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