Theories:
Locke: 

· God gave the world to men in common, but there must be a means to appropriate it before it can be of any use or beneficial to any particular man.
· Something goes from common good to your property when you bestow labor upon it

· Under Locke, Post wins. 

Bentham: Utilitarianism
· Greatest good for the greatest number. 
· Contrasts Locke, laws created property. Ppl made it up. 
· Under Bentham, Pierson wins bc society benefits with more foxes killed. 
Demsetz:

· Property rights arise when it becomes economic to internalize externalities (cost and benefits). Internalizing puts costs on interacting parties.
· Externality: effect of one person’s use of a resource on others. 

· Harmful: putting school in res neighborhood inc traffic/noise

· Beneficial: school means students in the area can walk, less traffic. 

· Tragedy of the commons: overuse and destruction of resources held in common. 

·  Tragedy of the anti-commons: underuse of a resource, occurs when mult owners all have the right to  exclude from a scarce resource
Krier: 

· Intentional/intelligent design-ppl made rules up. evidence is that rules themselves are complex. Humans with a concept of property must have manipulated prop rights. 

· Systems arose naturally by invisible hand: uses Smith to show that a pattern of behavior emerges in which they respect others’ possession. Humans act the same. We do not feel comfortable taking other’s possessions (culture/norms).
Smith

· We make will selections to pass genes on. 
INTANGIBLES: Intangibles such as facts/news/history of the day are common property. The value of news comes from delivering the news fresh. There can be quasi propery right if there is unfair competition. 
INS v. AP- pretty narrow application. 
· Facts: 
· INS was copying AP’s news then republishing it for commercial gain. Wanted injunction. 
· Rule: 
· No copyright over facts, but a quasi-property right exists in published news such that appropriating the published news gathered by another for further commercial purposes constitutes unfair competition in trade. Injunction granted. 
· Very narrow to protect news gathering agencies from unfair practices. 

· News is not the creation of the writing but rather a report on what happened in the. day. News is publici juris- belonging to the public. We want ppl to be informed.
· Why allow property over news? Incentivizing making news quickly and quality.
· Reasoning

· Copying for commercial benefit is morally wrong

· Locke- AP put in the time and effort, they should get benefit. 

· AP’s benefit depended on timing-freshness of news. 

Cheny v. Doris Silk
· Facts:

· Doris Silk puts out designs every month. Could not patent or copyright. 

· Cheny copied popular ones and undercut price.

· Rule: 

· Man’s property is limited to the chattels which embody his invention. Other may imitate these at their pleasure.
· Reasoning: no copyright at the time. Up to congress to enact a protection. 

INS & Cheny

· In both situations there are competitors in same industry. Similar copying. INS and Doris were both doing all the work-skill, labor, time. Fresh news compared to fresh designs. Less profitability to OG producer decreasing incentive. 
· Why then does it come out opposite?AP got less of a chance to benefit from freshness of news. Dorsy had more time to benefit. There was delay between the copying. INS is very narrow. 
Why allow copying? 

· More innovation, more access to products for the public, ppl can build on products leading to better innovations and improvements, more choice, ideally reduced costs bc competition when more ppl can buy it. 

Why not allow copying? 

· want to reward labor. If we recognize prop rights, may lead to new, different innovations. Allow small businesses to hold off competition.
I.  
Copyright

Basic term for copyright is 70 years. 

Section 102: Subject Matter
(a) Copyright protection for original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device. 
(b) In no case does copyright protection for an original work of authorship extend to

any idea, procedure, process, system, method of operation, concept, principle, or

discovery, regardless of the form in which it is described, explained, illustrated, or

embodied in such work. (Baker v. Seldon)
Original authorship requires 1) independent creation and 2) a modicum of creativity. 

Ind creation met bc they created the phone book. 

General rule: The words that federal judges write are not copyrightable.

Fact-Expression Dichotomy:

· facts are not copyrightable.

· expression is copyrightable. 

Feist v. Rural Telephone service
· Facts

· Rural (public phone service utility) was required to publish phone directory. Distributed directory for free but made money from ads. Published info in alphabetical order. 

· Feist took info for their phone book and Rural sued for copyright. F won bc the info they copied was not original (names, addresses). 

· Rule:

· Facts are not copyrightable. Expression is, but there must be some modicum of creativity, which can be shown through arrangement, selection, and organization.   

· Reasoning

· Purpose of copyright is not to reward labor, but to promise the process of science and useful arts. 

Westlaw Hypo? Can argue the keycites page numbers and fonts go to selection and organization. 

Idea Expression dichotomy
· Ideas not copyrightable

· Expression is copyrightable

Baker v. Seldon
· Facts

· Seldon had copyright on bookkeeping book. Baker a book describing a similar system. reproduced the example images on how to do bookkeeping. 
· Rule:

·  ideas are not copyrightable, only expression of those ideas. Seldon was asking for protection of his idea (how-to efficiently bookkeep)

· Reasoning

· The purpose in publishing a book is to communicate to the world the useful knowledge which it contains. Purpose would be frustrated if the knowledge could not be used. 
A book on how to use a plow does not give the copyright owner the exclusive right to build or use the plow. – look to patent. Copyright gives you protection over the expression- the way you express/describe the act.
Idea Expression Inseparability

· when an idea and expression of that idea are so closely connected that there are only a small number of ways to express it and only a small number of ppl could make that expression, court will not allow copyright. 
Morrissey v. Proctor Gambling Co. 

Yes ind creation and mod of creativity 

· Facts

· Morrissey had copyright on set of rules for sales promotional contest. Proctor used similar rules 

· Rule: 

· when an idea and expression of that idea are so closely connected that there are only a small number of ways to express it, court will not allow copyright. 
· When an idea is simple and narrow subject matter so that there are only a few ways to express it, the expression is not copyrightable. 
· Reasoning

· Rules were so straightforward  and simple, so there are only so many ways to express that idea. To allow copyright here would mean that one party could exhaust all possibilities of future use of the substance.
· all the ways to express will soon be copyrighted
Design/Utility 

Useful articles are only copyrightable if 
1) expression can be separately identified
a. “The ultimate separability question, then, is whether the feature  for which copyright protection is claimed would have been eligible for copyright protection as a pictorial, graphic, or sculptural work had it originally been fixed in some tangible medium other than a useful article before being applied to a useful article.”

2) it is capable of existing independently of the utilitarian aspects of the article.
Bradir bike racks
· Court held that utility merges with expression, so there is no copyright available. 

Star Athletica
· Court held expression can be conceptually separately from unfirms (can be put on canvas) and can exist separately (as art) rather than a means to direct attn to cheerleaders. 

RIGHTS OF THE OWNER: copyright infringement 
Section 106: The owner of a copyright has the exclusive right to copy or reproduce the copyrighted work
Elements of a copyright claim:

1) Ownership of a copyright

2) Copying from copyrighted work 
a. Requires access and substantial similarity. If strikingly similar, don’t need to show access. Judged based on expert testimony 

3) Improper appropriation: did they take the good/valuable part? 

a. Layperson decides bc we want the audience to judge whether the copier took the good part. 
Arnstein v. Porter
· Facts
· Arnstein was a composer, sued Porter for copyright infringement. 

· Rule: 

· Copying and appropriation are factual issues. Layperson (jury) decides if infringement bc they are audience. 

Nichols v. Universal Pictures
· Facts

· Nichols wrote a play about an Irish -Jewish romance and family dispute. Universal produced similar play. 

· Rule:

· Generalized/abstract ideas in a work are not copyrightable. Too generalized to be protected. We need to draw a line between abstract ideas and protectable expression, but no will be able to fix an exact boundary. Mustbe some detail/specificity to. Distinguish from common abstraction. 
· Uncertainty may lead to more innovation or may lead less if ppl are risk averse. 

· Reasoning: characters have always existed. We do not want to copyright common storylines so no one else can use them.  
RIGHTS OF THE PUBLIC: FAIR USE EXCEPTION

Section 107: Limits on Exclusive Rights: Fair Use
Copying work for the purposes of criticism, comment, news reporting, teaching, scholarship, or research, is not an infringement of copyright. To determine whether a use is fair, courts consider:

1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes
2) the nature of the copyrighted work
3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole
4) the effect of the use upon the potential market for or value of the copyrighted work.
YOU ALWAYS NEED TO GO THROUGH THE FACTORS. NOT ENOUGH TO SAY YOU FALL IN CATEGORIES OF “Comment, news, reporting, teaching, scholarship, research”. 
The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the above factors
Unpublished goes against fair use. 

Harper and Row v. Nation
· Facts
· Pres Ford entered k with Harper and Row to publish his watergate memoir. Harper entered into k with Time to use parts of memiour for 25k. Nation leaked story and Time canceled k. Nation argued fair use- matter of public concern. 

· Fair Use Analysis

· Purpose/Character of use: yes news reporting, but for commercial gain. Nation new they did not have authorization. Against FU

· Nature of work: unpublished, commercial. Against FU

· Amount: small portion of book but the “heart”, most interesting parts. Against FU

· Effect on copyrighted work: Time cancelled k, can no longer be first to publish. Against FU. 

Bill Grahm Archives v. Dorling
Copyright holder cannot prevent transformative works
The more transformative, the more likely fair use. 
· Facts: 

· BGA had copyright over Grateful dead concert poster. Dorling published historical book with images of posters without permission. 

· Fair Use Analysis 

· Purpose/character: historical artifact. Was transformed from promotional material.  In favor of FU
· Nature: published and widely used. Transformed for historical value. 

· Amount copied: copied posters in their entirety, but less than 1% of the book. Small size shows it was meant for timeline. 

· Effect on. BGA’s market: did not impact BGA’s sale of posters. 

New Yorker Hypo?

II. 
PATENT 
Term: 20 years from date of filing. 
patent system serves a utilitarian goal of encouraging innovation and commercialization of inventions by creating exclusive property rights in the US market.

35 USC 101: Inventions Patentable

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a

patent therefor, subject to the conditions and requirements of this title.
35 USC 100

Invention means invention or discovery.

Process means process, art or method and includes a new use of a

known process, machine, manufacture, composition of matter, or material.
GR: Laws of nature, physical phenomena, and abstract ideas are not copyrightable.
Exceptions: 
1. Diamond v. Chakrabarty: Human Made living things can be patentable. 
· Facts

· C patented human made bacteria that can help with oil spills.
· Reasoning:

· Lang of statute and leg history points to broad
· Policy: Goal is to promote science and useful arts by giving incentives of exclusive rights to inventors for their efforts. Goal is new products and processes which can lead to new employment and better lives for citizens. 
· A rule that unanticipated inventions are without protection conflicts with the core concept of patent law that anticipation undermines patentability. 
2.  Parke-Davis v.H.K Mulford: A product can be patented even if the applicant merely separated it from its surrounding materials and the product remains unchanged so long as there is a new use. 
· Facts:

· Parke Davis extracted adrenaline from living animals

· Reasoning: 

· Still a composition of matter as required.  

· This is a good invention- greater good. 

3. Diamond v. Diehr: Application of a math formula/abstract idea, law of nature can be patentable. 
· Facts:

· Diehr filed a patent for the process of molding rubber. Included use of a math formula. 

· Reasoning: Diehr did not want the math formula patented, but rather the process of curing rubber. Patent that formula in conjunction with all the other steps listed.

RIGHTS OF OWNERS: PATENT INFRINGEMENT
35 USC 154:Provisional rights
Right to exclude others 

35 USC 271: Infringement of patent 

Whoever without authority makes, uses, offers to sell, or sells any patented invention, within the United States or imports into the United States any patented invention during the term of the patent therefor, infringes the patent.
To determine if infringement:

1. Define invention by interpreting the words in the patent claims 

a. “method for exercising cat”

2. Compare the claims to the accused device or process. 
a. Literal Infringement: If every element matches literally with each element in the accused devise, then literal infringement
b. Equivalent infringement: If every element matches up equivalently with the accused device
Ex) Pencil: patent claim for a pencil that describes 3 elements: an eraser tip, a hollowed out shaft, and a material composed of 90% graphite and 10% clay. If accused patent has first two but uses 85% graphite and 15% clay, we need to see if they are equivalent 
Anything that contains these elements is an infringement regardless of what you add.

RIGHTS OF THE PUBLIC: EXPERIMENTAL USE DEFENSE TO INFINGEMENT 

Madey v. Duke
· Facts:

· Madey had patent for laser lab equipment. 

· Rule: 

· The experimental use defense to patent infringement only applies to acts taken for amusement, to satisfy idle curiosity, or strictly for philosophical inquiry and not applicable when the act is intended to further the infringer’s legitimate business interests, regardless of whether the entity is for-profit or non-profit.

· Reasoning: The profit or non-profit status of the user is not determinative. Duke collects money and grants by showing off research, attracting students.

III. 
TRADE SECRETS
TS: information, including a formula, pattern, compilation, program, device, method, technique, or process that:
1. Derives independent economic value from not being generally known. Look to:

a. Higher sales or ratings

b. Reduced costs

c. D is using the secret

d. Effort/cost in coming up with secret

e. If person took steps to maintain secret
2. Is subject of reasonable efforts under the circumstances to maintain its secrecy. 

a. Limiting employee access

b. Signing NDA, putting up signs

c. Passcodes

Benefits: Less expensive than patent, can last forever. 

Cons: only hire cousins to keep secret, less efficient. 

Info in patent cannot be a TS. Process not included can still be a TS. 
Rights of owners: TS Misappropriation
Requires: 

1. TS

2. Misappropriation through acquisition, use, or disclosure. 
UTSA

(1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a duty to maintain secrecy, or espionage through electronic or other means;

(2) "Misappropriation" means:
(i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade secret was acquired by improper means; or
(Dupont v. Christopher)- company? 
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who

(A) used improper means to acquire knowledge of the trade secret; or 

(stealing data from company then telling new company secrets from old company)
(B) at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret was: 

(I) derived from or through a person who had utilized improper means to acquire it
Company that hired Christopher knew he flew plane to get info. 
(II) acquired under circumstances giving rise to a duty to maintain its

secrecy or limit its use; or 
Kadent/Smith cases
(III) derived from or through a person who owed a duty to the person

seeking relief to maintain its secrecy or limit its use; or 

(C) before a material change of his [or her] position, knew or had reason to know that it was a trade secret and that knowledge of it had been acquired by accident or mistake.
Ex) Get on train, there is a folder with paper and you don’t know it is a TS. You  got it by accident. You disclose/use it. You are okay so long as you acted on before you knew it was a TS. When you know, you are not supposed to use it.  

P must prove that it possessed a TS, and that it was used or disclosed as the result of improper means, in breach of an agreement, confidence, or duty. 

Metallurgical v. Fourtek
· Facts:  
· Thermo-vac sold zinc recovery furnaces to Metallurgical. Meta modified the furnaces. Told two companies about modifications bc they were conducting business with them. Fortek began selling furnaces with Meta’s modifications.
· Rule:

· The trade secret owner may discuss the subject matter with employees of the company as well as third parties when the disclosure was in furtherance of the company’s economic interests. 

· Reasoning

· Yes TS: economic value- better furnace and reasonable effort for. Secrecy- did not publicly disclose, made employees sign NDA
· Yes misappropriation

Dupont v. Christopher
· Facts:
· Christopher flew drone over Dupont’s methanol plant to take pics for 3rd party. 

· Rule: 
· TS misappropriation does not require illegal conduct. Just needs improper means. 

· (1) "Improper means" includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or espionage through electronic or other means;
· Improper means are those that fall below accepted standards of commercial morality and reasonable conduct. 
· Reasoning: 

· Yes TS

· Yes misappropriation. (i) acquisition of a trade secret of another by a person who knows or has reason to know that the trade secret was acquired by improper means. 

· Yes improper means- DuPont was using reasonable efforts to protect secret. D deliberately flew pane. 
Smith v. Dravo
· Facts

· Smith had the idea for uniformly sized steel containers. 

· Family entered into negotiations to sell Smith’s bus. Potential buyer Dravo made many features but diff width. Smith Fam could not longer sell bus. 

· Rule: 
· Promise of trust was implied through confidential relationship and disclosure did not defeat TS. 
· Reasoning:

· Dravo’s use of designs was limited to assessing company. Yes misappropriation. 

Kadent v. Seeley
· Facts

· Kadent manufactures product that clear papermaking machines and filter water

· Employee had access to product drawing, signed a confidentiality agmt, but then went to a competitor Seeley who then started making similar products. 

· Rule

· Reverse engineering is allowed so long as it is done through proper means. K showed no evidence that he stole. 
IV. 
LAND
Water Boundary lines

Accretion: water gradually changes. Boundary lines vary with the water changes. 

Avulsion: water is changing violently and abruptly. Boundary lines stay in a fixed position.
In Nebraska v. Iowa, the state boundary line was in the Missouri river, and changed gradually so the law of accretion applied. 

Fixtures v. Chattels (Personal prop)

Elements test:

1. Whether the item is annexed (attached) to the realty
2. Whether the annexation is for the use or purpose of that part of the reality with which it is connected is appropriated

3. The intent of the annexing party

a. If owners and 1 and 2 are met, 3 can be inferred in favor of fixture. 

b. If tenants, there is a presumption that improvements are intended as personal property. 

In Strain v. Green, the light fixtures and living room mirror were found to be fixtures. Bathroom mirror was not annexed, so it was personal prop. 

· Annexed, left holes in the wall. 

· Light fixtures lit room, mirrors made room bigger. 

· We can infer intent was for them to be fixtures to improve the home value. 

Court of law:  Where a person erects a building upon land of another without his knowledge and consent, the building becomes a fixture and belongs to the owner. (we want to encourage ppl to check title). 

Court of Equity: Where a person places permanent improvements on land in a good faith belief that he is the owner of the land, he can ask the court for equitable relief. 

1. remove improvements

2. landowner pays improver value of improvements

3. improver buys the land

4. land and improvements sold and proceeds distributed per shareimprover is given a lien for a debt against the landowner

Under no circumstances can the improver engage in self-help. 
In Producers v. Olney, the court found Olney liable for the entire value of the house after he, in a good faith belief that the land was his, constructed a house then tore it down rather than asking the court for relief. 

Trespass: unauthorized entry onto ones land. Land owners have the right to exclude. 
Historically, court of law gave damages and court of equity gave other remedies (injunction)
Rule: For cases involving trespass in the airspace, there must be actual and substantial harm . 

· Hinman: Hinman could not establish trespass for planes flying over house unless the plane actually caused injury to P or to his enjoyment of the land. 

· Property ownership requires possession and they were not possessing the air, ahrd to enforce

· We want airplanes to be able to fly without asking houses permission. 
Courts will not find trespass on unenclosed and unimproved land if it is customary to hunt and there is no harm. 

· McConnico: In McConnico, a hunter was hunting on McConnico’s unenclosed and unimproved lot. Ct said no trespass because it was customary for hunters to hunt on unenclosed land, and no actual harm, too hard to enforce no hunting on unenclosed land. 

Rule: Nominal damages may support a punitive damages award in intentional trespass. 

In Jacque v. Steenberg homes, Steenberg was selling mobile homes and walking through J’s land to deliver them without permission. Punitive was needed so that Steenberg wasn’t paying to trespass repeatedly. There must be a way to enforce the rights of owners to exclusive enjoyment of property. If owners do not have means to protect, they will resort to self-help. Punitive to deter
Rule: When remedies at law are inadequate, you can look to equitable remedies. 

In Baker v. Hunt Club, hunting dogs repeatedly trespassed on land, hurt crops, rabbits, bit wife. If Bakers only got damages, they would have to go to court everytime there was another incident. 
Doctrine of Unclean hands: equity will not give remedy to someone who has done wrong.
· Ct rejected that Baker had unclean hands even though Baker shot some of the dogs. It was in defense of prop. 
· Olney did likely have unclean hands when he resorted to self help. 

RIGHTS TO THE PUBLIC. 

1. 
Necessity as a defense to trespass

Imminent and substantial threat from forces beyond your control to life or property justifies trespass so long as there are no reasonable alternatives. 
· Can trespass to save life/prop

· Can trespass if an emergency necessitates it. (road closure). 

· No trespass if animals are grazing over land and you call them back

· No trespass if animals are chasing trespassers off land. 

In Ploof v. Putnam, the sudden storm made it necessary for Ploof to more his boat on Putnam’s dock. Ploof had the right to exclude Putnam from his land during emergency. 

2. 
Public Policy: The ownership of real prop does not include the right to bar access to gov svs available to migrant workers. One cannot use property rights to injure others. 
In Shack, the interests of the migrant works outweigh any interest in real property. Confidential Medical and legal svs are needed given power dynamic. 

3. Custom

McConico – cannot deny entry onto unenclosed land that has customarily been sued for hunting.

Places of Public Access
Rule: Owners of public places must provide reasonable access. When prop owners open their premises to the public, they have no right to exclude people unreasonably (reasonable reasons to exclude would be disruption of business, or threat). 
In Uston, Uston did not threaten safety of casino or disrupted any functioning, so he could not be excluded unless the Commission officially excluded card counting. 

Nuisance
(Law of Trespass is for tangible/direct intrusions. It does not cover airborne particulate, noise, vibrations) 
1. Ex) although dust is tangible, is does not occupy space in a meaningful sense and is indirectly interfering from wind. 
Nuisance: Unreasonable interference with a property owners use and enjoyment of the prop that results in substantial damage. 

To determine if something is reasonable, compare social utility with gravity of harm. 
Gravity of ham:

1) Extent of harm involved

2) Character of harm involved (physical, permanent, economic, emotional, moral)

3) The social value that the law attaches to the type of use or enjoyment that is being interfered with. 
a. Single family homes are most protected from nuisance. More flexibility with commercial bc you expect more ppl/noise. 

4) Suitability of the particular use or enjoyment that is invaded to the character of the locality.
a.  Sleeping/Entertaining are well suited/fit well within home. 

5) The burden on the person harmed of avoiding

a. Can you wear noise cancelling headphones?
Social Utility:

6) Social value that the law attached to the purpose of the conduct that is causing nuisance

7) Suitability of conduct to character of the locality 

a. Halfway house needs to be in neighborhood. 

8) Impracticability of preventing or avoiding the invasion

a. Hard to airport to make planes quiet. Easier to not to do construction at midnight. 

In Adams v. Cleveland Cliffs Iron Co, D operated a mine 24 hours a day which cause Adams (nearby homeowner) noise, odors, dust, and vibrations. Ps said they suffered from shock, nervousness, lack of sleep. Ct said Nuisance, rather than trespass is applicable. Unreasonable can go either way- compare dust and noise (harm) to keeping mine open and have ppl keep jobs(social utility). 

Hendricks v. Stalnaker: owned adjoining parcels. S installed a water well. H could not installed a septic tank bc county reg said septic tank could not be within 100 ft from water well. H sued S saying water well was nuisance. Ct said S’s interfere was not unreasonable bc he wanted adequate water. H’s interest in septic tank is not more important. No nuisance. 
Arkansas Release Guidance Foundation v. Needler: Ct said half way house was nuisance. Harm (safety concerns for nearby residents, dec in prop value) outweighed social utility (helping ppl transition from jail to society), so use was unreasonable. Dec in prop value can be adequate to establish substantial harm. 
Remedies for Nuisance 

Injunction, Damages. 

To decide if injunction should issue, weigh harm/benefits of issuing injunction for P and D. 

Estancias Dallas v. Schultz: Injunction proper because substantial nuisance. Estancias had apt building with 155 apts. AC sounded like a helicopter and P could not have a conversation in home. Schultz asked ct for injunction stopping them from operating AC. Harm to Schultz is great (loud noise, dec in home value), possible harm to Estanicia would be no AC for 155 apts and possibly those ppl having to move (not huge issue bc no shortage of housing). Estanica should pay to have AC moved and should have put it in a diff spot when constructed. Damages not enough bc nuisance would continue. 
Boomer v. Atlantic Cement Co: P sued D for injunction bc cement company was causing nuisance with pollution, dust, wind. Ct granted injunction, but then said it was vacated upon paying damages (so use continues). Damages to P’s prop (185k) small compared to harm of injunction. 45M invested in company and 300 employees. Ct said that they are using the best methods available to stop nuisance. 
· Dissent: this allows nuisance to continue once they pay money. D should be responsible for fixing nuisance if they want to continue operations. 

Note: someone knowing about a nuisance before moving somewhere is not likely a defense to nuisance. If we allowed this, whatever nuisance is in place will never be designated a nuisance simply because it was there first. 

LIMITS TO OWNERS POWER 
Eyerman v. Mercantile Trust: owner of house died and ordered successors to demolish house. Demolishing would make the 40k house worth $650, dec to beneficiaries and would dec value of neighboring parcels. Ct held that when living, a prop owner can chose do what he wants with land, but cannot compel successful to do what it against public policy. 
· Dissent said owner could have had a justified reason. We should value the testamentary disposition. If this were man, we would honor it. 

Pocono Springs: 

Rule: you cannot abandon real property when you have perfect/fee simple title. 

PERSONAL PROPERTY
Lost: involuntary parting, not intent to part with ownership. 
Abandoned: voluntary relinquishment 

Mislaid: intentionally/voluntarily placed then later forgotten. 

Treasure trove: coins or currency concealed by owner that been hidden or concealed for such a long time that the owner is prob dead or undiscoverable. Belongs to finder against all but true owner.

Rule: Finder of lost/TT prop keeps it against all except true owner. 

Abandoned goes to finder. 

Mislaid prop goes to owner of where it was found. 
Benjamin v. Linden Aviation: Bank owned airplane. Took it to Linden for inspection. Linden employee Benjamin unscrewed panels and found old bag with money carefully wrapped. Ct said money was mislaid and gave money to bank who owned plane. 
· Dissent said its not likely someone forgot they left money there, should be abandoned and go to Benjamin. 
Amory v. Delamirie: boy found jewel, brough it to jewelry store to get it value, store took it. Ct said they owe boy jewel or value. 

Rule: Trespass can deprive a finder of his normal finding rights. If prop is embedded in land, it goes to owner of land. 
Favorite v. Miller: Although Miller found property, he knowingly trespassed on F’s prop to get it. Not trivial trespass- the statue was embedded under the property. 

Void title: you don’t have title. Occurs when you stole it. 

Voidable title: there has been an exchange. You can vest to a good faith purchaser. There is voidable title when a-d apply. 

§ 2-403. Power to Transfer; Good Faith Purchase of Goods; "Entrusting"

(1) A purchaser of goods acquires all title which his transferor had or had power to transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest purchased. A person with voidable title has power to transfer a good title to a good faith purchaser for value. When goods have been delivered under a transaction of purchase the purchaser has such power even though
· (a) the transferor was deceived as to the identity of the purchaser, or 
· Ex) P sells L a pencil for $5. P delivers pencil then realizes check is forged. L already sold pencil. P can ask for value, but L may not have money. 
· (b) the delivery was in exchange for a check which is later dishonored, or
· (c) it was agreed that the transaction was to be a "cash sale", or
· (d) the delivery was procured through fraud punishable as larcenous under the criminal law.

(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business.
Ex) Watch dealer sells and cleans watches. You give your watch to have it cleaned. Watch dealer sells it in ord course of business. 

UCC 1-201, subdivision 9, defines a “buyer in (the) ordinary course of business” as “a person who in good faith and without knowledge that the sale to him is in violation of the ownership rights or security interest of a third party in the goods buys in ordinary course from a person in the business of selling goods of that kind

(3) "Entrusting" includes any delivery and any acquiescence in retention of possession regardless of any condition expressed between the parties to the delivery or acquiescence and regardless of whether the procurement of the entrusting or the possessor's disposition of the goods have been such as to be larcenous under the criminal law.

§ 1-201. General Definitions.

(9) "Buyer in ordinary course of business" means a person that buys goods in good faith, without knowledge that the sale violates the rights of another person in the goods, and in the ordinary course from a person, other than a pawnbroker, in the business of selling goods of that kind. A person buys goods in the ordinary course if the sale to the person comports with the usual or customary practices in the kind of business in which the seller is engaged or with the seller's own usual or customary practices. . . .

(20) "Good faith," except as otherwise provided in Article 5, means honesty in fact and the observance of reasonable commercial standards of fair dealing.
Kotis v. Nowlin Jewelry: S bought a rolex from Nowlin with a forged 10k check. S got voidable title. Sold it to Kotis for 3,500. Ct held store entitled to possession because Kotis was not a good faith purchaser (no honesty in fact). Kotis should have known watch was stolen bc of the low price acted odd on the phone when he said he did not have the watch. 204-03 (1). 
· Person with voidable title can still transfer even if he got it problematically. Cannot transfer when stolen. 

· If Kotis was a good faith purchaser, they can only recover from Sutton. 
O’Keefe v. Snyder: O owned paintings. Paintings stolen in 1946, did nothing until 1972 when she reported them stolen. 1975 found paintings in gallery. Sued owner Snyder. Snyder said he had title via adverse possession and O’s action was bared by SOL. Hard to establish open and visible for AP because paintings were not held openly. Ct held that discovery rule should be used to determine when SOL begins to run. 

The discovery rule tolls the statute of limitations if the owner of stolen personal property acted with due diligence to pursue the property. SOL Starts upon discovery or when someone using reasonable diligence would discovery that Paintings were stolen. Here, there was not a reasonable method for owners of art to record theft. Buden on owner to establish facts that warrant stopping SOL. 
Porter v.Wertz: 
Equitable is more general estoppel, but same. 

Possession and some indication of right. You have friend wash car. No indica that they can sell it. If you give your car to your friend that is a car dealer, more of an argument. 

Statutory estoppel is 2-403(2) is the entrusting. Defined in (3). 

Entrusting good in merchant. 

Porter told Maker (who said was he Wertz) he could try out painting in home. Maker signed a doc saying he did not give painting back, he’d owe 30k. Maker gave painting to Wertz who was deli worker who sold painting to Feign. Fiegn sold to buyer in Venezula. Portner sued Wertz for painting or value. 1) Fiegn not entitled to ownership bc he bought painting from deli owner (not in ord course of business). No estoppel for Wertz bc he was not given any indica of ownership. 2-403(2). Rules:
(1) A buyer of goods may not assert the affirmative defense of statutory estoppel unless the buyer is a buyer in the ordinary course of business.

(2) An owner may be equitably estopped from arguing that a vendor lacks good title as against a bona fide purchaser for value if the owner has given the vendor indicia of ownership or provided other indicators of having possession for the purpose of making a sale.
I: 
ADVERSE POSSESSION 

To establish adverse possession, the possession by the adverse claimants must be:

1. Actual/Exclusive 

a. Look to the nature and condition of the premises and see if the adverse possessor has acted as an average owner would. (Jarvis v. Gillespie). In Jarvis, land was rural. Adverse possession grazes cattle, cut hay, planted trees which are consistent with the nature of the parcel. 
2. Open and Notorious: must be visiable to the owner that his rights are being invaded. Can be established by showing

a. Actual knowledge by owner or
b. Owner was reasonably able to discover possession (constructive notice). A person of ordinary prudence on notice of the claim. 

i. In Marengo Cave v. Ross: part of Marengo’s cave extend to Ross’s prop but it was underground. Ct held no adverse possession bc possession was not open or notorious as Ross did not know rights were being invaded and could not wreasonable have discovered trespass since it was underground. 

ii. In Contrast, in Jarvis, owner would have seen possession if he drove past land. If possession is visible, no need for actual notice.  
iii. In Mannillo, Adverse possession, failed on open/notorious because 15 inches invisible to the naked eye, so knowledge is not presumed. Obtaining survey every time neighbor makes an improvement is not reasonable. Then you would need actual notice. 
3. Adverse/hostile: intent to claim land as your own (were you acting like reasonable owner?)
a. Mannillo v. Gorski: Gorski installed new stairs to home that went 15 inches on Manillo’s prop. Adverse requirement allows for intent to be based on mistaken belief that land is yours because the result is the same- the owner was unable to access land. 

i. Hard for tenant to establish hostile. 

4. Continuous for the required statutory period. statutory period doesn’t run until owner discovers land or through due diligence should have discovered. 
a. Adverse possessor does not need to be present on the land at all times. (Jarvis). Adverse possessor in Jarvis was never absent for as long as a year, but sometimes longer than a month. Howard v. Kinto: Using a property each summer is sufficient. Look to how average owner would use land. Seasonal suffienceint. 
b. You can tack the years of previous owners on to each other to meet statutory time as long as there is privity. Privity is a meaningful connection between series of possessors. In Howard v. Kunto, it was. Purchase agreement and transfer of deed. Tacking allowed. 
i. No tacking for disabilities. Statute does not start until age of minority. 
From Jarvis: 

There is a presumption that gov land cannot be adversely possessed and used for the public, but this presumption can be overcome. Presumption Overcome here because they were selling the land, received it as payment on a debt, and were not using the land. No plans to use land rebuts presumption. In Jarrvis, had not used land in 40 years. 
Manillo – equitable remedies (make the person encroaching pay for FMV) may be appropriate when the part of prop is trivial, can only be discovered via survey, and it would be too burdensome to fix. Ex) if 15 inches of pool, burdensome to remove whole pool. 

Hypo from class: 

If A establishes adverse possession, that prop is now theirs until they give it someone or someone else establishes adverse possession from them. 

II. 
SERVITUDES: Interest in someone else’s land. (3 types)
1. Easement: right of way on someone else’s parcel. 

a. Dominant parcel gets advantage

b. Servient Parcel is serving the other

2. Real Covenant: negative easement that puts restrictions on the owner. “you cannot build a fence or rent space to restaurant”. Must be in writing. 

3. Equitable servitude: negative easement – “you cannot do this ___ on your land” or affirmative duty (HOA) you must maintain grass. Usually in writing. 
Appurtenment: easement attached at land and goes with changes in ownership

En Gross: easement granted to person. Usually not for neighbor. Person who wants to ride horse behind you house can ask for easement. 
Easements 
Implied Easement: 

1. Common ownership where one part of the parcel is used to benefit the other parcel

a. Does not mean mult owners, means one person owns mult parcels. 

2. Common ownership is severed

3. Prior existing use

a. Use prior to separation was so continuous, obvious, or manifest as to show it was meant to be permanent

4. Easement is necessary for the beneficial enjoyment of the land. 
Easement by necessity: 

1. Common ownership when one parcel is being used to benefit the other. 

2. Common ownership is severed

3. Severance causes the parcel to be landlocked. 

Schwab v. Timmons: Government had common ownership of lots; but when they conveyed the lots to Schwab, it was not landlocked. Schwab conveyed the portion of his land that gave him the ability to access the public road. No Implied easement bc had not used the road previously. No Necessity bc it was not the severance from Common ownership that caused the parcel to be landlocked (E3 fails). Grantor cannot ask for necessity. Necessity cannot be inconvenience. 
Easement by Estoppel

GR: licenses can be revoked. 

Easement by estoppel: Once a licensee has exercised the privilege given to the license and erected improvements or made substantial expenditures at a considerable cost relying on the license, the license becomes irrevocable and continues for so long as the nature of the license calls for. 

Hallbrook v. Taylor: Taylors bought 3 acres next to Hallbrook property to build a house. Hallbrook gave Taylor’s permission to use the road for all things necessary to build the house and general improvements. After the house was built, Hallbrooks gave Taylor permission to widen the road and put gravel in at significant cost. Soon after, Hallbrooks said Taylors could no longer use the road and build a steel cable preventing T’s use. Ct said H cannot revoke license – would be unjust enrichment for them. Easement by estoppel satisfied. 

Easement by prescription (similar to AP, but here, the requirement is USE the land rather than possess it). Same as AP but for AP. 
Requires:

1. Continuous and interrupted USE for the statutory period

a. Public easement requires use by the public 

b. Private easement is when there is use by a private 

2. Claimant acted as an owner rather than someone who has permission
3. Use was reasonably visible to the owner (open and notorious). 

We can use AP subrules but make sure it is about USE. 
Interior Trails v. Swope: Swopes bought land near hiking trail. Noticed ppl crossing through property so they put up no trespassing signs. Residents formed a corp (interior trails preservation corp) and sued Swopes to establish prescription easement bc the public had used the land for over 50 years.  Ct said for a public easement, it does not matter that the coalition had not been existence for the statutory period so long as the public had been using the land. 

Warsaw v. Chicago Metalic
· Warsaw and CM owned prop next to each other. W built a big commercial building with a 40 ft driveway. CM built a small building a left a 150 ft vacant. W’s driveway was not large enough for trucks, so for 7 years trucks used CM’s vacant strip. W asked for easement, CM rejected (shows use was hostile). CM started to build on the 150 strip, blocking W’s use. W sued. While litigation pending, CM constructed a building. Ct found W had acquired a 25-foot prescriptive easement. Who pays for removal of structure? CM. CM knew of lawsuit pending. 

· THE LAW FAVORS USE OVER DISUSE. 

· Dissent: W should have had to pay FMV for easement 

Action to quiet title: clarify title. 
Inverse condemnation: action arguing that what the gov did was a taking but you did not have just compensation. 
IMPROVEMENTS UPON PROPERTY
Doctrine of Accession: law transfers title to you if you substantially alter the materials. You have to return value of the materials, but the OG owner cannot reclaim property after it has undergone a transformation which converts it to a substantially different article. 

Wetherbee v. Green: W harvested timber from Green’s prop and turned timber into hoops. Expended his labor, changed identity, so W gets ownership (hoops worth 700$) and pays G for the timber ($25). 
· Argument against would say that W took away G’s ability to make money from the timber. 

Conversion cause of action: actual interference with ownership or right to possession. 

· Must see there are property rights. 
Moore v. CA Regents: Moore was getting treated at UCLA for leukemia. Docs advised to get spleen removed, used cells in research, got patent for cell line. Had to come back to UCLA from Seattle for tests, blood draws. Moore sued for conversion, ct rejected because we do not have prop rights in cells. Bio research is valuable to society- we do not want prop rights to chill research. 

· Humans should have interest in their body. M should have been compensated. 
WHAT COUNTS AS PROPERTY TO SEE IF DP ATTACHES? 

14th amend provides that No person shall be deprived of life, liberty, or property, without due process of law. 

To have a property interest in a benefit, must have a legitimate claim of entitlement to it (more than a abstract need or desire). Requires a conditional interest – If X is true, then you have the property. Cannot include discretion. When you have prop interest, then 14th amend attaches. 
Goldberg v. Kelly: welfare recipients funds were terminated without prior notice or a hearing. There was a post-termination hearing.  To see if prop interest in welfare benefits, Ct said when we balance the welfare recipients interest in continuing benefits with gov’s interest in wanting speedy adjudication, hearing is required by due process. Welfare meant for ppl to obtain essential needs-food, clothing, housing, medication. Ppl potential left in desperate situation and worry about surviving, not winning hearing. 
· Dissent: too much of a burden on gov. 

Matthews v. Eldridge: Eldridge was getting disability social benefits. Based on a questionnaire, said disability is gone and are stopping benefits.  Ct rejected because in this case, evidentiary hearing is not even the most effective method. Current procedures comply with DP. Compare private interest that would be taken away (injury similar to welfare recipients), gov’s interest in not wanting additional burden (similar to Goldberg). 

· Dissent: sig risk of forclosure- doesn’t matter that E can seek other forms of assistance, his whole fam had to sleep in 1 bed. 
Why diff result than Goldberg? Ct said social security is unrelated to income and there were safeguards in place to protect against erroneous decisions (medical visits, the questionnaire). 
Board of Regents of state colleges v. Roth: Roth hired at Wisc state as prof. Was given timely notice that he won’t be rehired. Prop interest? No, not rehiring did not foreclose on freedom to get another job. Was not deprived of any liberty, so 14th amend does not attach. 

DP test could apply when prop is being taken. Proc DP in that case would be a hearing where you can argue this is for a public use. Matthews
Laws that burden parcel must be done for rational public purpose.  Proc Dp is met in zoning ord because you had ability to vote for ppl. 

Cleveland Board of Edu v. Loudermill: L hired as security guard. Ohio law says you can only be terminated for cause. Stated on app had not been convicted of felony. School found out he was convicted of felony and fired him with no hearing. (L thought it was misdem). Weigh private interest in finding new employment after being fired with gov’s interest in speedy termination of unsatisfactory employees. Ct said L entitled to some kind of hearing – his interest outweighs- to know why he was being dismissed and opp to be heard. Not going to be a big burden. Statute created the entitlement. 
Hypo about student losing scholarship – the more discretion, the more procedures requires to make sure complies with DP. Less discretion = less procedures required. 

Hypos: 

State has a statute regulating employment with the state medical school:

“No employee shall be dismissed but for good cause, viz. negligence, incompetence, insubordination or other misconduct.”

Yes, entitlement. If there was none of these conditions, you cannot be fired. No discretion.
“No employee shall be dismissed but for good cause, viz. negligence, incompetence, insubordination or other misconduct. Dismissal decisions shall be made at the discretion of the agency head”
SAME – yes prop interest. Once first second, cannot use discretion. 

A student admitted to a state medical school cheats on an examination. An instructor informs the school administration, and the student is expelled. Does the student have a constitutional right to due process concerning the expulsion?

Yes, implied that if you pass classes, you stay in school. Conditional prop interest. 

Student received state law scholarship based on 3.5 GPA. Prop interest?

Conditional, not discretionary so it is an entitlement. Weigh state interest in quickly terminating scholarship vs private interest in not receiving scholarship. 

· If you don’t to create entitlement, say “this does not create entitlement” or “admin has discretion over scholarships”
TAKINGS
Takings clause: 5th Amend provides: Private Property shall not be taken for public use without just compensation Usually FMV).
Two options:

Eminent domain gives government or its agent the right to take private property for public use.


Just look to public use definition over Kelo. 

Regulations/zoning: 

a be rational connection between the police power and the public purpose (Kelo).  

the means of achieving that public purpose must be reasonable. 

Police power: ability to promote heath, safety, morals, and public welfare. 
For ED, if gov is using this, the gov is saying they owe just comp. The only Q is making sure there is a public use. Under Kelo, Taking must be rationally related to a conceivable public purpose. Test: could a rational legislature believe this served a legit public purpose?

Substantive DP requires:

1) a be rational connection between the police power and the public purpose (Kelo).  

2) the means of achieving that public purpose must be reasonable. 
If there is no rational public purpose or the means of achieving it are unreasonable, it is a substantive DP violation and an unconstitutional taking. 
Two options: 
If the gov is trying to use eminent domain to get prop, we need to check if it meets Kelo relation test (Berman, HI housing, Kelo). 
If the gov is enacting a regulation, we look to see if it is a taking. If the below categorical rules do not apply, we use Penn Central factors. If there 
· Reg to prevent nuisance will not be a taking (Hadacheck, Euclid). 

· Reg that takes away all economically beneficial use (Lucas)
Rule 1:The gov can only use eminent domain/reg powers when three is a conceivable public purpose and it the means of achieving that public purpose are reasonable. 
Kelo v. City (pink house): City wanted to used eminent domain to take private prop to sell to developers to revitalize city, create 1k job, inc tax revenues. Public use? Yes. 
Majority: Taking must be rationally related to a conceivable public purpose. Test: could a rational legislature believe this served a legit public purpose? (easy bar to meet). 

Concurrence: There may be times when we want to not use eminent domain, but here there is an elaborate system already in place (hearings, plans, public review). We might need to scrutinize in some situations. 
Dissent O’Connor: This is abandoning any limit to gov power. All private prop is now vulnerable to being taken for renovation. The home was not causing harm. Eminent domain should only be used when:

1. Gov owes prop

2. Takings for common carrier usage (roads, stadiums)

3. Land uses are causing affirmative public harm (Berman/Midkiff). 
Dissent Thomas: Berman and Midkiff came out wrong and this is wrong. Public use is for:

1) gov owned land 
2) common carriers.
a.  This will neg impact poor communities bc the argument can always be “we can use the land better”
Bernman v. Parker: Eminent domain met. Berman owned a store in a neighbored the gov decided was filled with substandard housing injurious to heath. Ct said ct allows them to do this (store part of large plan to revitalize community), but Berman owed just compensation. Just needs public use and re-designing community better serves public. We look at development plans as a whole. 

Hawaii Housing Authority v. Midkiff: Eminent domain met. 72 private owners owned 47% of HI. Scewing market, inflating prices. HI developed act allowing tenants to buy some land for full value. Ct approved, within public use. Just because the prop itself would go to private owners does not mean its not for public purpose. 

Categorical Rules
Rule: Regulation to stop a nuisance is not a taking (no just compensation required) even if it significantly reduces prop value. Police power cannot be exercise arbitrarily. 
· If you are conferring benefit, just compensation required. 
Hadacheck: Brickyard = nuisance, no taking. H’s land was used as brickyard (worth 800k). LA annexed H’s prop then enacted an ord prohibiting brickyards where his was (reduced value by 92%). Ct said this was a justified use of police power – can prohibit operation of lawful business without just compensation if stopping the use is stopping nuisance. (just compensation required if you frame this as conferring public nuisance). 

· Does not matter if nuisance is in location first. City still gets to develop. 
Rule: A permanent physical occupation by the government or 3rd party is a taking even if economic impact is trivial. 
Loretto: L owned apt building. 3rd party had cables installed to give tenants cable. NY regulation said you cannot interfere with installation of cable – taking? Yes. A rational leg can view this as serving a legitimate public purpose. Having a permanent physical occupation denies the owner to control the use of that space. Would be no argument if swimming pool. 

· Dissent: this should not be categorical – just do factor analysis with economic impact of physical invasion, degree of interference. 

Smoke detectors, mailboxes? No – you own these. Rule is for invasion by 3rd party or gov. 

Rule: Where a regulation denied all economically beneficial use of land, it is a per se taking (unless the thing is a nuisance)

Lucas: L bought 2 residential lots to build two homes. State enacted Beachfront management act which prohibited L from building any permanent habitable structures. Ct said categorial taking bc all the act eliminated all economically beneficial use of the land. Not a noxious use- this requires just compensation. 


What is economically beneficial use? If you pay 50k and it depreciates in value to 5k, still econ beneficial bc you used car to get to work. 

· Dissent: just stick with balancing test. This is arbitrary bc someone who lost 95% of value would still have to use factors. 

Palazzolo: P bought 20 acres of dev into apts. Coastal zone denied permit app. Argued Lucas claim, ct rejected because there was still 200k in development value still remaining. Just because a reg in place before you gain title does not mean you can’t challenge that there has been a taking. 
Rule: Takings can apply to personal property. Where the government physical takes your personal property, that is a taking. (not an exchange like Ruckleshaus). 
Horne v. Dept of Ag: Dept of Ag  forced owners to set aside raisins for gov to sell – gov said it would benefit all raisin growers. (exaction). Ct rejects- there is no voluntary exchange. Just compensation is required. Growers losing control of those raisins. 

Categorical Rule: A government regulation granting a right to invade another’s physical property constitutes a per se physical taking.

Cedar Point Nursery: Act allowed unions to access Ag Employer’s prop to solicit for union 120 days a year, 1 hr before work, lunch, after work. Cedar point had 100 employees – did not live on prop (unlike shack). Ct said per se taking. 

· If we had applied penn factors, likely no taking (not bad econ effects on owner, character of action is good to support unions and expectations maybe would go other way). 
Rule: In determining whether something is a taking under the 14th amend, weigh 
1) character of government action, 
a. preventing some harm, conferring benefit, promoting safety, whether this was permanent, 
2) economic impact on the owner

3) interference with reasonable backed expectations. (Penn central). 
a. Before regulation was enacted, affirmative steps were taken to show intent. 
Penn Central: NY designated Penn Central as historic landmark, so they had affirmative duty to keep in good condition and ask for permit for changes. Penn Central wanted permit to add 55 stories on top, commission denied. Factors to consider to determine if taking: 

1) Character of gov action
a. ct says to look at prop as a whole. Air rights only fraction of use. No taking. 
2) Economic impact on the owner
a. They can continue all their current uses. They can propose other developments, just saying no to these 55 stories. No taking. 
3) interference with reasonable investment backed expectations.
a. When Penn Central got prop, they were not expecting to use airspace. 

Dissent: This is putting a affirmative duty, not preventing noxious use. Singling out Penn Central. Penn Central is getting little benefit from being historical landmark but has to now get permit for changes.
Ruckelshaus v. Monsanto: Monsanto dev pesticides. Before 1972 and after 1978, no promises of confidentiality for applicants data. Between 1972-1978, EPA guaranteed confidentiality and exclusive use of trade secrets. EPA used his data to evaluate safety of other applications. 
Taking? Public purpose -yes saving resources and inc competition in pesticides. 

1) Character of gov action:
a. Meant to save resources and research and money and inc comp. Meant to regulate dangerous products. 
2) Economic impact on owner 

a. Trade secret value diminished if no exclusive use. 

3) Reasonable investment backed expectations

a. Between 1972-1978, yes could be taking bc reasonable expectation of confidentiality. 

Penn Coal v. Mahon: Just because something is for a public purpose does not mean that regulation does not go to far. Not a nuisance, so go to Penn Central to see if there has been a taking. Penn Coal sold surface of land to Mahon but reserved right to mine under. Risk of land collapsing. City enacted statute prohibiting coal mining that could lead to subsidence. This is not correcting nuisance bc only 1 home is involved. If the gov wants to regulate this, must use taking and pay just compensation. Mahon knew risks when purchased land. Interest in ppl’s right to contract, this is not speculative like Euclid. Penn Coal reasonably believed they would be able to mine. 

· Dissent: think of property as whole. Regulation only affects under surface. This is to protecthousing from subsidence and is not a taking. 
Denominator problem: look at land as whole. 

Penn Coal- all they owed was mineral rights and now they cannot get minerals. Dissent says look at parcel as a whole – they profiting from selling top. 

Palazzo – you have 2 acres to build on still.   
Is zoning constitutional?

Per due process zoning must be 1) rationally connected to public purpose and 2) not arbitrary or unreasonable. 
Village of Euclid v. Ambler: Industrial in residential is nuisance, no taking. City enacted zoning ord prohibiting industrial dev in residential areas. Ambler’s prop decreased in value. Public purpose? Yes. Taking? No – stopping the nuisance of pollution, noise, traffic from being in residential zones. 
Nectow v. City of Cambridge: Application of zoning ordinance unconstitutional. P owned prop, planned to sell it to commercial company. City enacted zoning ord, making 100 feet of his prop within residential zone. Surrounding buildings were commercial. Power of the gov to zone is not unlimited. Public purpose? Yes, but means were not reasonable since other land is industrial, not letting P’s prop is not benefitting heath and safety. No reason zone cannot extend 100 more ft. 

Temporary takings
Rule: There can be a temporary taking and if there is, the state must pay for the time the regulation was in effect. There cannot however, be a categorical temporary taking.
First Church v. County of LA: Church ran camp on land. Flood happened, county said no buildings on land for temp time until drainage better. Now, rule is that county can either pay compensation for time ord was in effect then remove ord or perfect ord into eminent domain. 

Tahoe-Sierra preservation council v. Tahoe Planning: While studying impact dev on lake tahoe, ord prohibited dev. Homeowners wanted to build homes. Asked for lucas taking bc no economically beneficial use of land. Ct rejected- once reg is lifted, prop value will go back to normal once reg lifted. “This is temporary” defeats any Lucas claim now. Must go to Penn Central factors. 
· Hypothetically – 

· Gov action: preventing environmental disaster-against a taking. 

· Economic impact- value will be restore after reg-against a taking. 

· Reasonable expectations: this is not interfering with current use bc homeowners have not built anything yet. Against taking. 
Judicial Takings

Stop the Beach Renourishment: Homeowners argued to stop adding sand between home and water bc they have right to prop to be touching water. Ct rejected- burden is on Ps to show owners have right to future accretions and contact with water is superior to state’s right to fill in sand. No taking. 

Exactions (permit condition)
Rule: There must be essential nexus between issues from development and conditions imposed on the property owner. Must be reasonably well connected. If there is not, there is a taking and just comp required. (Nolan)
Rule: whatever you exact must be roughly proportional to the value of loss. Does not need to be related like Nolan. 

Unconstitutional doctrine: gov cannot coerce ppl into giving up constitutional rights. 

Rule: Title to land does not come with a right to touch water/to accretion. 
Nolan v. CA Coastal Commission: Nolan purchased old bungalow, applied for permit to redo house. Coast Comm said this would impact beach access so they conditioned approcal on requiring Nolan to allow public access cross home. Ct rejected and said they cannot make Nolan address issue of access. His dev does not make access worse. Right to exclude is most important. 
· Dissent: this is a good solution and the condition does address the access issues caused by dev. 
Dolan: Dolan applied for permit to expand store. OR said owned needed to leave stretch for bike bath. Ct rejected bc city did not show what was being exacted was roughly proportional in value to the development. 
Koontz: Koontz applied for dev permit. Did not ask them to give up rights, asked them to pay $ to fund projects. Monetary demands still must satisfy Nolan and Dolan rules. Ct said this went against unconstitutional doctrine bc Koontz was giving up his right to just compensation in exchange for permit approval. 
Denied permit- but if want to reconsider, you can do this. Permit condition still needs to comply with Nolan and Dolan. 

