1st Possession: Rule of Capture
To establish possessory rights of unowned property

· 1) Analyze if anyone owns the land that the property was on—if so, it’s theirs

· 2) Analyze if there is a relevant statute—if not, move on

· 3) Apply 3-part test:

· Manifest unequivocal intention to use property for individual use

· Deprive property of its natural liberty

· Capturing, chasing, riding

· Bring property within certain control

· Mortal wounding

· Reasonably impossible to escape with nets, etc.

· Reasonable Prospect: Alternative when person has hard time establishing all three parts of the test

· Person can establish possession if they manifest intention and are within reach and have a reasonable prospect of bringing property under certain control

Pierson v. Post: Manifesting intention to appropriate property by chasing with hounds isn’t enough, must complete all three steps—the winner killed fox and walked off with it

· Dissent: Reasonable prospect gives Post a way to claim ownership of the fox if he can prove he had reasonable prospect of getting it

State v. Shaw: Nets that made it reasonably impossible for fish to escape vs. 100% impossible were adequate to assert certain control—good for comparison/contrast of rule of capture

1st Possession: Custom

· Alternative to Rule of Capture for someone who has evidence of fulfilling custom

· Court can adopt custom as law based largely on policy:

· Well understood and used in community

· Protects vulnerable interests

· Promotes peace/maintains understanding

Ghen v. Rich: Custom for killing whales was upheld because entire industry relied on it—completing custom satisfied certain control, necessary for vulnerable whaling industry

Found Property

Abandoned Property

· Owner intentionally and voluntarily forsakes their property or throws it away

· Finder will have highest claim against all

· Property is essentially unowned—feedback loop into first possession
Mislaid Property

· Owner intentionally places property then forgets where it is

· Owner of premises where the property is found has a claim against all except true owner

Lost Property

· Owner unintentionally parts with property & doesn’t know where it is

· Finder has claim against all except true owner

· Relativity of claim (technically just for lost property)
· 1st finder of lost property has higher claim than 2nd finder of lost property

· 1st thief has higher claim than 2nd thief

· Found Property statutes determine outcome over common law when applicable

Benjamin v. Lindner Aviation: Money was mislaid because it was carefully wrapped and organized and placed into wing of airplane—showed intentionality. Benjamin didn’t get rights as finder, Bank got rights as owner of the plane

Armory v. Delamirie: Chimney sweep found lost jewels, goldsmith tried to take the jewels, courts ruled that as the first finder, chimney sweep had better claim—rights of finders
Clark v. Mahoney: Person finds logs and gathers them as they float past, then loses them and a second person finds them. Court rules that first finder has better claim than second finder

Anderson v. Goldberg: Person steals logs off lumber mill, then they are stolen from him by a second person. Court rules that first thief has better claim than second thief


Good Faith Purchase
· When something is stolen from owner and then sold, the owner will win dispute between owner and buyer if there is no good faith purchase statute protecting buyer

· If an applicable statute applies and the terms are fulfilled, in a dispute between owner and buyer, the buyer wins. “Entrustment” is a marker of G.F. statute

Cow cases: Statute says goods must have been entrusted, thief must have been a merchant, buyer must have been an innocent buyer. Takeaway is that in first case all statute elements weren’t met—that’s why owner won, in the second case all elements were met—that’s why it was good faith purchase chain and Norwood couldn’t recover his money
Statute of Limitations: Adverse Possession
· Gives possessor possibility of establishing ownership of property after statute of limitations has run out

· Burden is on possessor to prove that they fulfilled 6 elements of adverse possession in order to start the accrual of time

· Actual—use is consistent with what an owner of similar land/property would use it for

· Exclusive—possessor is the only one to use the land/property—if they occasionally give permission to someone else, that is fine

· Open and notorious—use of land/property is visible and obvious such that anyone who is specifically looking would know

· Continuous—use of land is continuous throughout statutory period, if you pause use you do not get to pick up where you left off, accrual of time starts over

· Hostile—looks into owner’s mindset and possessor’s mindset

· Owner must be nonpermissive with their property

· Possessor’s state of mind must seen in one of three ways (either determined through statute or what court reads into the analysis)

· Objective: possessor’s state of mind doesn’t matter

· Good faith: possessor must have honest, reasonable, good faith mistake that they are the owner of the property

· Bad faith: possessor must knowingly possess another’s property with the intention of making it their own through adverse possession

· All above elements must be met for the entire statutory period

· There may be extra statutory requirements to fulfill (paying property taxes, etc.)

· “Color of Title” can help good faith mindset with hostility—possessor has belief of ownership through invalid deed

Reynolds v. Bagwell: Elements of A.P. and statute were fulfilled—open and notorious w/ violin by taking back and forth to school, held in good faith for value, changing varnish didn’t matter b/c after statutory period—statutory limit ran out before owner brought forth cause of action—primarily useful example for open & notorious, requiring good faith for personal property
Tieu v. Morgan: Elements of adverse possession in real property were fulfilled by neighbors—open and notorious with fence/sewer, actual use as driveway, exclusive use besides permission, good faith (?), beyond statutory period—owner could not prevail in suit 

O’Keeffe v. Snyder (First): Element of open and notorious were not fulfilled, paintings were kept in living room and only on exhibit 1 day. So, statute of limitations did not start running while possessor had paintings—O’Keeffe could bring forth action for replevin

Statute of Limitations: Discovery Rule
· Alternative rule to adverse possession

· Allows diligent owner to toll the accrual of their cause of action if they can prove that they were diligent in searching for their property

· If owner was diligent, statute of limitations will not accrue

· What constitutes as diligent is dependent on facts of the case

· Main interpretation: It is on the owner to prove due diligence in their search to toll the running of time

· Alternative interpretation: Cause of action will not accrue (time will not start running) until owner first knows or reasonably should have known of the cause of action, including identity of the possessor

· This interpretation completely takes the burden out of the owner to show diligence—instead looks like another version of adverse possession

· If owner couldn’t have known where the property was, then it doesn’t matter whether they were diligent

· Can apply to all types of personal property

· May be an especially useful argument for a possessor when they cannot fulfill adverse possession, and when the owner wasn’t diligent

O’Keeffe v. Snyder (Second): New rule to analyze this case—discovery rule. Whether statute of limitations accrued or not will depend on lower court’s determination of whether O’Keeffe was diligent with her search for her paintings


Statute of Limitations: Demand and Refusal Rule
· Alternative to adverse possession and discovery rule

· Cause of action does not start running until owner has demanded for the property back from the possessor and the possessor has refused

· Useful argument for an owner who wasn’t diligent when the possessor was adverse

O’Keeffe v. Snyder (Second): This rule is in the NY statute (ultimately not applied)—but, if it had been, then O’Keeffe absolutely would’ve been able to sue in replevin as the cause of action would not start accruing until Snyder refused to give paintings back, she filed suit shortly after that

Co-Ownership: Tenancy in Common
· Main type of co-ownership—this is presumed unless there is express intent through conveyance language to create a different type of co-ownership

· What qualifies as express intent can vary by jurisdiction—needs to be obvious

· Separate but undivided interest among co-owners—do not have to be equal interests

· Fully alienable—co-owners can alienate their interests while alive or after death

· Can be used for personal and real property

James v. Taylor: Rule that presumption is for tenancy in common over joint tenancy w/o express intent from the language in the will. Mother’s conveyance said “to my children jointly and severally”—this was ambiguous, so siblings were presumed to be tenants in common

· Outside evidence of intent to create a joint tenancy didn’t matter vs. language of will


Co-Ownership: Joint Tenancy 
· Alternate type of co-ownership—requires express intent through language of the conveyance to create this

· Equal, separate but undivided interest among joint tenants

· Right of survivorship: when one joint tenant dies and the joint tenancy hasn’t been severed, the surviving joint tenants inherit all the deceased interests

· Meaning, joint tenants cannot pass down their interest to heirs without severing the joint tenancy

· Four Unities required to create and keep a joint tenancy:

· Time—all joint tenants need to receive joint tenancy interest at the same time

· Title—all joint tenants need to receive joint tenancy interest through the same document

· Interest—all joint tenants need to have equal interest in the property

· Possession—all joint tenants need to have complete possession and access to the property

· Traditional and modern approaches to creating and severing a joint tenancy:

· Traditional: “straw man” is required to create and sever a joint tenancy—must convey to a third party and then re-convey back to become tenant in common

· Modern: no “straw man” is required to create or sever a joint tenancy—one person can convey to themselves and another to create, and one joint tenant can re-convey to themselves as a tenant in common to sever

· Severing joint tenancy means a joint tenant has violated one of the four unities

· A severed joint tenancy will become a tenancy in common

· Leases have three options re whether they can sever joint tenancy: 1) no, they cannot (Tenhet), 2) yes, they can (destroys unities of interest and possession), 3) they can temporarily while the lease is taking place (if joint tenant dies during this, same outcome as option #2)

Riddle v. Harmon: Husband and wife had joint tenancy; wife wanted to sever before she died—conveyed to herself as a joint tenant now to a tenant in common. Then divided her interests out through her will. Court held that this was valid severance—did not need “straw man” to sever—break from traditional approach

Tenhet v. Boswell: One joint tenant leased their interest, then died while lease was still going on. Court ruled that lease was not enough to sever the original joint tenancy, so surviving tenant got all interest through right of survivorship. 


Co-Ownership: Rights and Obligations
Each co-owner has the right to use and possess the entire property

· But, when one co-owner uses the property while others don’t, do they owe anything to the other co-owners, like rent?

If a 3rd party pays rent to one co-owner, then the co-owners must split rent according to their respective interests

Ouster
Ouster: Way for a co-owner to assert absolute ownership of the property or to hold one co-owner liable for rent to the other co-owners

Two main types of ousters:
1. To begin the running of statute of limitations for adverse possession

a. Occupying co-owner must assert a claim of absolute ownership

b. Ouster will start the running of the statute of limitations

c. There is a higher standard for adverse possession/notice between co-owners

i. Since its not abnormal for only one co-owner to occupy the property—they must do something to put others on notice that something outside of the ordinary is happening
2. To establish liability of an occupying co-owner for rent to the other co-owners

a. Non-occupying co-owner must demand entry to use the property

i. A demand to pay rent or vacate is not enough for majority of jurisdictions—a minority would except this type of demand

b. Occupying co-owner must deny entry to demanding co-owner

3.  “Constructive ouster”: recognized by minority of jurisdictions
a. If you can establish that it’s physically impossible/impractical for other co-tenant(s) to also live on the property, then it could constitute a constructive ouster for rent

i. Ex: Divorce, too many people in a small space, etc.

Spiller v. Mackereth (rent ouster): S and M are co-owners. M was renting out space to 3rd party for rent. When the lease ended, S started using the space to store stuff. M demanded rent through letter, S ignored the letter, and put locks on the building

· Holding: M cannot recover rent from S b/c there was no ouster. Demand letter to vacate or pay rent is not right—needs to be demand letter to use the property. More likely explanation for locks was to protect merchandise vs. lock out co-owner

Suarez v. Herrera (adverse possession ouster): Grandparents left house(to 2 children (boy and girl) as tenants in common. Girl moved in, boy only visited sometimes. When boy died, girl executed deed transferring entire property to herself. When girl died, her daughter moved in and took over—executed deed transferring her mother’s interest of the house to herself. The son of the original boy sometime later sends a letter saying he wants his father’s interest in the house. Daughter of the original girl says her mother obtained entire interest of the house through adverse possession

· Holding: Original girl (mother) did not establish adverse possession to take over interest from her brother

· She was not hostile—never communicated intent to brother take property

· Adverse possession is a higher standard to meet among co-owners

· Deeds are not necessarily enough to establish constructive notice


Co-Ownership: Partition
Each co-owner has the right to force a partition (joint tenancy or tenancy in common0

· For the person stuck on the other side of the forced partition, it is a matter of asserting what kind of partition you want
· Partition ends co-ownership and distributes land or money among co-owners

Two kinds of partition:

1. Partition in-kind: (traditionally, presumption is for “in-kind”)
a. Property is physically divided among co-owners
b. Policy for favoring partition in-kind vs. by sale: selling one’s property involuntarily can be an extreme exercise of power—should only be warranted in clear cases
2. Partition by sale: (now in practice, de facto preference is often for “by sale”)
a. Property is sold and proceeds are divided
b. Most often used in cases where its practically impossible to divide property
It is up to the court to decide to do partition by sale, some factors they look at (also statute):

· Are the physical attributes of the land such that in-kind is impracticable?

· Would the interests of the parties be better promoted by partition in sale?

· Economic considerations (highest value of property)

· Noneconomic considerations (potentially uprooting livelihoods)

Delfino v. Vealencis (partition): co-owners own 20.5 acres of land. D lives on part of it and operates trash hauling business, remainder isn’t used. Pltf forced partition (wanted “by sale”). D wants partition in-kind. Trial court found partition in-sale, saying that economic interests would be better promoted if land was sold together (land worth more together vs. separate)

· Holding: Supreme Court held that decision for in-sale was wrong: interests of parties would not be better promoted by partition in-sale—was going to uproot D’s home and business, and the land was practicable for division—should be in-kind


Co-Ownership: Heir’s Property
Heir’s Property: highly fractionated tenancies in common resulting from intestate succession

· These are very unstable ownerships that are vulnerable to loss

· Disproportionately affects landowners of color

Factors leading to high vulnerability of heir’s property:

· Interests are fractionated from intestate succession (dying without wills)
· Each co-owner has right to alienate (sell their interests to a 3rd party, who can then force partition)
· Each co-owner can force partition no matter how small their interest is
· In practice, courts have moved towards preference for partition by sale (heavy focus on economic value of entire property vs. individual interests)
· Consequence: sales prices are always substantially below market value—co-owners are not getting their worth when their property is sold
Ideas for heir’s property reform:

· If you die without will, the default would be joint tenancy so that your interest would go to another co-owner vs. intestate fractioning

· Co-owners reserve a right to stop a partition vs. only being able to argue for one kind over another

· Some percentage of co-owners need to consent to partition in order to bring one

· Courts cannot only take into consideration the total economic value of the entire property when considering what type of partition to do

· If there is partition by sale, it cannot be auctioned off and needs to be sold at market value in an open sale

· Buyout provision—before partition ever happens, allow other co-owners to buy interest of the one who wants to partition

Real Property Transactions: Recording System

*Issue spotter: 2 parties with conflicting interests in property, one got it first*

Recording system created a record of interest & plays role in solving property claim conflicts

Suppose A sells her house to B on Monday, then tries to sell house to C on Tuesday

· Under CL: whoever got property first wins (B wins)

· Under recording statute: C may get ownership if they can prove they fulfill the statute and should benefit from it

Three types of recording systems:

1. Race: Subsequent purchase must be recorded before the prior purchase for subsequent purchaser to benefit from the statute
a. Ex: “whose conveyance is first recorded”
2. Notice: Subsequent purchaser cannot have notice of a prior purchase at the time of their purchase to benefit from the statute
a. Ex: “innocent purchaser in good faith”
3. Race-Notice: Subsequent purchaser cannot have notice of prior purchase and must record their deed before the prior purchaser to benefit from the statute
a. Combination of language from both above
Two types of notice:

· Actual notice: being explicitly told that the property is already owned

· Constructive notice:

a. Record notice: notice from recorded deed

b. Inquiry notice: red flag that comes up regarding ownership in purchaser’s inquiry

· Not every document will provide record notice:

a. Misspelled names, recorded too early/too late, or wild deeds

*With tract index, these aren’t issues, more applicable under grantor-grantee index systems (except for misspelling—tract index doesn’t remove this problem*

Shelter Rule: Rights of a subsequent purchaser through the benefit of a recording statute will pass down to someone else who gets the property from that subsequent purchaser

Two types of index systems:

Tract system

· Groups all recorded deeds for an address together—make it easier to follow chain of title—negates a lot of problems like misspelled names, wild deed, etc.

Grantor-grantee system

· If you are a final grantee, work back some period of time to see who your grantor got the property from, and then who they get it from, etc.

· Then, work forward starting with the oldest grantor to see who they granted to until you get to your grantor again

· If these two chains of title match up, you are good

· But, if there is some discrepancy between both chains of title, then there is a problem (constructive notice)

Eastwood v. Shedd (fulfilled race-notice): 

1) A gifted property to Eastwood in 1958—Eastwood didn’t record until 1964
2) Then, A gifted the same property to Shedd in 1963—Shedd recorded later in 1963
Race-notice statute in this jurisdiction (amended to take out bona fide purchaser)
· Holding: Shedd gets property by fulfilling race-notice (didn’t have notice in 1963, and still recorded before Eastwood). Fact that statute was amended to include beyond a bona fide purchaser worked in his favor since he was given the property as a gift

· Most jurisdictions do require you to be a bona fide purchaser (purchaser for value without notice
Hartig v. Stratman (recorded too late): 

1) C gives easement to Stratmans for part of shared driveway

2) Then, C sells property to Holmes. Holmes records deed 1 minutes before easement recorded 

3) Then, Holmes sells property to Hartig and Hartig records

Race notice statute here, conflict between HARTIG and STRATMANS
· Holding: At first, doesn’t appear Hartig fulfilled race-notice statute to get benefit (easement was recorded before Holmes(Hartig). HOWEVER: Court says there was NOT valid notice for Hartig, because C(Holmes was recorded 1 minute BEFORE C(Stratman easement. So, when Hartig goes back through grantor-grantee index, he was see C(Holmes only, he knows he got it from Holmes, thinks everything is ok

· Takeaway: A document recorded too late doesn’t provide record notice (searcher would stop going through index too early to discover the issue)
National Packaging Corp. v. Belmont (misspelled name):

· Facts: Deeded document had name misspelled “Bolen” instead of Bolas, was recorded like that—caused Nat’l Packaging Corp. to not have notice of foreclosure of property

· Holding: Old doctrine that even if a name is misspelled it can still count for record notice no longer applies here—Court says this is outdated/asks too much of grantee searching the record. Requires name to be spelled right

· This is modern trend but still minority—so both old doctrine and modern doctrine are arguable on exam

Board of Education of MN v. Hughes (wild deed):

1) H(Hughes is 1st transaction (1906): problem is deed that is recorded at the time did not have Hughes’ name on it for 4 years (Dec. 1910), court decided it wasn’t valid until Dec 1910
2) H(D&W in 1909—record later in 1910 after Hughes’ deed is valid

3) BUT D&W(Board of Ed. In 1909, who record before Hughes in 1910

Race-notice statute, conflict between Hughes and Board of Education

· Holding: Under basic idea of race-notice, Board wins, since their conveyance was recorded before Hughes’ recording was considered valid in Dec. 1910. BUT Hughes wins! BECAUSE H(D&W was not recorded until after Hughes’ conveyance was deemed valid. SO, when Hughes goes through index, he would see D&W(Board, but NOT H(D&W, essentially making D&W and Board a stranger (“wild deed”)—NOT sufficient notice

Real Property Transactions: Title Warranties

*Issue spotting: buyer sues claiming that there was a problem with the title to the property*

Title Covenants: Promises made by seller in the deed about the title

· Present Covenants (if broken, they are broken at moment of conveyance)

· Covenant of seisin: Owning the property that you say you own

· Covenant of power to sell: Have power to convey the property in the way that you say that you are

· Covenant against encumbrances: There are no encumbrances on the property that are not accounted for in the deed (like prior mortgage/lease/easement)

· Future Covenants (can be broken at some point in the future)
· Covenant of quiet enjoyment: Promise that someone with superior title will not interfere with buyer’s possession of the property
· Covenant of warranty: Promise that if quiet enjoyment is broken, the seller will pay legal fees of buyer since the buyer will lose in court
Three Types of Deeds:

1. General Warranty Deeds

a. Includes all title covenants by default

b. Promises count no matter what (seller is liable for all)

i. Whether possible problems arise from time of their ownership or not

2. Special Warranty Deeds

a. Includes all title covenants by default

b. BUT promises only count if the seller created the problem (if the problems arose during period of time before seller’s ownership, they are not liable)

i. Only making promises regarding the specific time period that they owned the property

c. Ex: In some conveyance before yours when you get the property, there was a mortgage. When you sell the property w/o disclosing the mortgage, you can’t get sued under special warranty because the mortgage happened before you had property interest

3. Quitclaim Deeds

a. Do not include any title covenants

b. Quick and easy transfer for some other reason other than fully transferring title—not really worried about the rights of the buyer

i. Ex: strawman conveyance

Brown v. Lober: Bost sells property to Brown, who then sells subsurface mineral rights to Consolidated Coal. Brown believed he had full rights over subsurface—turns out a prior grantor before Bost reserved 2/3 mineral rights. Brown & Cons. Coal had to re-negotiate for less $$

· Brown first sues for seisin, doesn’t work because SoL has run out

· Then sues for quiet enjoyment—court holds there is no breach: paramount title by someone else is not enough, that other person must assert some kind of action to interfere with Brown’s possession


Real Property Transactions: Disclosure of Defects
*Issue spotter: buyer sues claiming there was problem with physical condition of property*

Common law approaches to disclosure of defects:

*Most pro-seller to most pro-buyer* (latent = not obvious) *Modern trend is towards pro-buyer*

1. Caveat emptor (Urman): buyer’s job to discover defects—generally no duty to disclose for seller unless there is active concealment/misrepresentation

2. Must disclose defects that are (1) created by the seller, (2) material to the value of the property, and (3) latent (Stambovsky)

3. Must disclose defects that are (1) material to the value and (2) latent (Shapiro)

4. Must disclose defects that are (1) material to the value

There can also be a statutory duty to impose disclosure of defects (Shapiro)

Urman v. South Boston Savings Bank: Pltfs bought condo in contaminated water runoff area. Bank knew about it when they sold property to them but said nothing

· Holding: Seller under no obligation to disclose defects to buyer in the absence of fiduciary duty (special relationship)

· Silence doesn’t constitute fraud, if they had misrepresented the condition, it would’ve been different. Bank said nothing, they were okay under caveat emptor

Stambovsky v. Ackley: Pltf bought house that he learned after had reputation as haunted—reputation that was spread by seller (Def) for several years in the local area, he wasn’t from area so he wouldn’t have none

· Holding: if condition is created by seller, affects material value of property, and isn’t obvious to buyer exercising due care, then seller has duty to disclose (moving away from caveat emptor)

Shapiro v. Sutherland: Def marked “no” on disclosure from required by statute re noise problems. Pltf moved in and discovered neighbor was extremely loud

· Holding; there was duty to disclose noise under CL and statute—CL duty because noise (1) materially impacted value and (2) wasn’t obvious through due diligence

Eminent Domain
Eminent Domain: inherent power of state to transfer title of private property into state hands

· Enables government to engage in projects like public roads, trains, etc. without risk that single property might exercise veto/hold out from selling to government

· But see Kelo that in practice, eminent domain is still exercised when the land is not necessarily transferred to state hands

In addressing eminent domain, consider the constitutional requirement of 5th Amendment:

“Nor shall private property be taken for public use, without just compensation”

1. Has there been a “taking” of private property?

2. Is the taking for “public use?”

3. Has “just compensation” been provided?

a. Just compensation is determined by the fair market value of the land before it’s taken and used for a different purpose 
b. However, fair market value typically does not consider economic surplus that could have been gained over time from holding the property 
Kelo v. City of New London, Conn. (Eminent Domain)

	"Problem"
	"Solution"

	New London City was economically depressed, however, nothing "wrong" with houses the city planned to seize
	Economic development plan including hotel, residences, museum, office spaces, marina, retail, parking
Accordingly, many parts of the economic development plan were NOT for public, but private use.


Holding: economic development plan satisfied “public use”—as long as there is some public purpose/public benefit then it satisfies the requirement. Defer to legislative judgments

· Extremely broad standard of public use that eliminated many checks on state power

O’Connor Dissent: Transfer to private use should be limited to condemnation of harmful property use. Middle approach between majority and Thomas dissent.

Thomas Dissent: “public use” means only for the government to take if the physical land is open to the public—NOT more economic gain. Otherwise, the strongest argument for 

“economic development” will be for the poorest neighborhoods. Narrowest approach

*If exam question is in US, only bound by majority and have to apply that—if we are in a hypothetical country, or if it’s just a policy question, then you can think about Kelo majority opinion and Kelo dissents*

Berman v. Parker: 
	"Problem"
	"Solution"

	"blighted" area in D.C. (but specific store itself not blighted), considered “beyond repair”
	Part of it is for public use for schools, streets, and other public facilities. Other parts were transferred for private redevelopment


Hawaii Housing Authority v. Midkiff: 
	"Problem"
	"Solution"

	Concentration of land ownership by the government and the other half was owned by Native Hawaiians and the income on the trust of the land was paying for education in Hawaii, considered “harmful”
	Transfer from landlords to tenants (never goes into state hands here)


States’ responses to broad powers granted in Kelo:

· Limitations on permissible uses 

· Ex: Not for purpose of economic development or increasing tax revenue

· More procedural requirements in place, deferred to Legislature 

· Some state statutes mandated above-fair market value compensation to make up for loss or damage eminent domain would cause

· Ex: Indiana Statute
· For agricultural land: 125% of fair market value 

· For residential property: 150% of fair market value

“Public Use” Examples in Los Angeles:

· Chavez Ravine (DTLA)

· Very broad interpretation of public use—even if the plan was originally public housing, it was turned into Dodger Stadium, a private facility

· Interstate 10 (405 to PCH section)

· Narrower interpretation of public use—interstate fits right into definition of public use of eminent domain doctrine

· Bruce’s Beach (Manhattan Beach)

· More unique—even though a park should be “okay” under the doctrine, under this circumstance, there is a racially motivated taking 

Leaseholds: Leasehold Creation & Types

Lease: transfer in which owner of real property conveys exclusive possession to a tenant (generally in exchange for rent) (a sort of property-contract hybrid)

3 types of leaseholds:

1. Term of Years

a. Leasehold measured by fixed period of time

b. Automatically ends when stated term expires

c. Neither party required to give notice of termination (since it ends automatically)

2. Periodic Tenancy

a. Lease for some fixed duration that automatically renews until either party gives notice of termination

i. Automatic renewal is chief difference with term of years

b. Termination requires advance notice (lease will terminate on final day of period)

3. Tenancy at Will

a. No fixed duration/endures as long as both parties desire

b. CL—either party could end lease at any given moment

i. Most states have statutes establishing minimum notice periods

c. Catchall lease category: if lease doesn’t fit into other two, it will be found to be a tenancy at will

Some factors to determine if a lease has been created:
Cook Factors (college dorms):
· Possession: does “tenant” have exclusive possession?

· Control: does “tenant” have exclusive control over property?

· Extent and bounds of leased property: are there specific boundaries allotted?

DeCoster Factors (migrant workers):

· Is housing part of compensation for work?

· Does the employee pay rent?

· Is the term of housing coextensive with employment? Will it end when employment ends?

· Is living on the property in aid of work responsibilities?

Also, can have statutory definition of lease/tenant that Court will go off of

*Factors above will not be applicable to every fact pattern—pick which ones make the most sense and talk about those*
Cook v. University Plaza (no creation of lease): Students living in dorm want interest on their security deposits per IL statute that says tenants need to be paid interest on security deposits

· Holding: Students are not tenants—their agreement does not establish definite extends and bounds of the property (because dorm could move students from room to room at any time), lease also requires exclusive possession which students didn’t have

· Court looks beyond language of agreement to determine leasehold, otherwise landlords would have too much power (could just say “not intent to create lease)

Effel v. Rosberg (tenancy at will): Sons give property to Rosberg w/ exception that part of the property where their mother lived could continue to be leased to her. Terms of lease was “for the rest of Lena Effel’s natural life or until such time she voluntarily chooses to vacate the premises”. Rosberg later wanted to kick her out of that part of property

· Holding: Lease was found to be tenancy at will and therefore Rosberg could terminate lease at any time w/o notice per CL rule

· Tenancy at will b/c lease was for uncertain amount of time—both the ‘bounds of her natural life” and “voluntarily vacate the premises” are uncertain

State v. DeCoster (creation of lease): Boss of migrant workers living on his property would scare off legal/social services that would come to try to help migrant workers and would try to prevent them from having guests

· Holding: Migrant workers were tenants and therefore were entitled to quiet enjoyment and right to have visitors—inherent rights of tenants

· Even though they didn’t pay rent, the boss still conferred benefit from them living there through lower wages/immediate availability for work

Robbins v. Reagan (no creation of lease): Shelter occupants only given 1 week notice to vacate, brought suit saying they didn’t receive enough notice per statute. Statute requires 30-day notice to quit for tenants that occupy a rental unit

· Holding: Shelter occupants were not tenants as defined by the statute because they did not occupy a “rental unit” (accommodation rented or offered to rent)

· Court just looked to statutory interpretation here vs. factors

Leaseholds: Landlord’s Duties & Tenant Remedies
*Issue spotter: tenant sues over problems with physical condition of property*

Covenant of quiet enjoyment: landlord’s promise not to interfere with tenant’s possession, use, and enjoyment of the property

· Court reads this promise into every lease whether or not it is expressly provided for

· CQE can be breached by actual conviction or constructive eviction
To establish constructive eviction:

1. Breach of CQE: Act or omission by landlord that substantially interferes with tenant’s use and enjoyment of the property

a. Omission must be of an express duty specifically stated in the lease

2. Tenant notifies landlord and gives reasonable amount of time to fix the problem

3. Tenant vacates within a reasonable amount of time
Implied warranty of habitability: residential landlords have an affirmative obligation to deliver and maintain units that are safe, clean, and fit for human habitation

· What constitutes a breach of implied warranty of habitability?

· Substantial breach of specific housing codes or

· Violations that affect human health and safety

· Under CL: this duty to repair and maintain falls on tenant through caveat lessee

Tenant option if landlord duties are breached:

1. Can stay, pay rent, and sue for damages if:
a. Breach of CQE or implied warranty of habitability

2. Can leave and not pay rent if:
a. Breach of CQE though constructive eviction or implied warranty of habitability

3. Can stay and withhold payment of future rent
a. Implied warranty of habitability only
b. *Possibly* punitive damages if landlord’s conduct is so willful/wanton/fraudulent
Further ideas for reasons why tenant can get out of lease early (from practice problem)

· Tenancy at will (no notice required to break lease)
· Surrender and acceptance (Sommer)

· Actual or constructive eviction

· Breach of quiet enjoyment

· Breach of implied warranty of habitability

Fidelity Mutual v. Kaminsky (constructive eviction): OBGYN has a 2 year term of years lease for an office space, among other work he performs elective abortions. 1 yr into lease, anti-abortion protestors start protesting, after 6 months of protesting Kaminsky leaves office and stops paying rent. Fidelity sues for failure to pay rent; Kaminsky says breach of CQE/const. eviction

· Holding: Kaminsky showed constructive eviction: Although landlord wasn’t interfering, their omission of security service on the weekends violated lease, the protestors were interfering with business, blocking patients from getting to office, sometimes getting inside, etc., Kaminsky asked for help multiple times and nothing happened

· Some TX specific requirements for constructive eviction: (could be used on the test to give a more nuanced answer)

· Landlord intent to interfere (inferred usually from their acts)

· “Permanent” interference rather than substantial interference

Hilder v. St. Peter (implied warranty of habitability): Hilder moves into a house and basically everything is wrong: Hilder cleans up after prior tenant and isn’t refunded deposit, doesn’t repair broken window, doesn’t provide front door key, doesn’t fix bathroom toilet, sewage pipe in basement never repaired, plaster never fixed, etc. Hilder stays, pays rent, & sues for damages

· Holding: court adopts implied warranty of habitability vs. caveat lessee, says landlord violated the doctrine b/c actions/lack thereof was a substantial breach of specific housing codes and affected Hilder’s health and safety

· Even says actions could have warranted punitive damages, but issue wasn’t brought up on appeal (but good conditions to compare to for punitive)

Leaseholds: Tenant’s Duties & Landlord Remedies

What duties does a tenant owe their landlord?

What happens if a tenant needs to break lease early?

1. Traditional CL rule: tenant will owe all the rent for the period when he ended the lease early until the new tenant is found (or when lease period ends, whichever comes first)

2. Modern Sommer rule: Landlord has a duty to reasonably mitigate damages as soon as tenant breaks lease. If landlord mitigates, then tenant will still owe rent for the period until a new tenant is found

a. IF landlord does not reasonably mitigate right away, they get nothing
3. Modern additional rule: Landlord has a duty to reasonably mitigate damages as soon as tenant breaks lease. If landlord mitigates, then tenant will still owe rent for the period until a new tenant is found

a. IF landlord does not reasonably mitigate, they will still be awarded damages that they would have gotten had he reasonably mitigated

*If new renter is paying less than previous amount, tenant will continue to owe rent beyond the time the new renter is found—until lease would have been up*

What can a landlord do when promises in the lease are broken by the tenant?

1. Traditional CL: Landlord can only collect damages re the broken promise, cannot go back in and retake possession of the property

2. Modern view: Even without express termination clause or statute, landlord can terminate the lease and re-take the property based on breach of promise

*Express lease provisions or statutes can also give landlords power to re-take possession*

How must a landlord evict a tenant?

· Traditional CL: landlord can use “self-help” eviction if it is peaceable
· Big question: Is there ever a peaceable way to re-take possession?

· Modern Rule: landlord must go through judicial process to evict & retake possession

· Arguments for judicial process:

· Supposed to be quick and speedy (if eviction goes uncontested)

· Often court evictions go uncontested because the response window is so short and tenants may not be well equipped

· Self-help eviction can promote conflict and confrontation

· Arguments against judicial process:

· If you were going to be evicted either way, an eviction through judicial process goes on your record

· Takes time/money for tenant when commercial landlords may be better equipped to deal with court case

Sommer v. Kridel (duty to mitigate): Kridel (tenant) has 2 year term of years lease that is supposed to end in April 1974. Kridel send a letter of surrender of the lease to Sommer, Sommer is silent regarding the letter. So, Kridel then breaks lease 1 month in, in May 1972. Sommer doesn’t find new renter until September 1973, sues for rent from May 1972-Sept 1973

· Holding: Court applies new rule imposing duty to reasonably mitigate on landlord—because Sommer did not make reasonable efforts to find someone right after Kridel abandoned, Kridel does not owe any rent

· Also: surrender and acceptance rule here—trial court took Sommer’s silence re Kridel’s surrender letter as an acceptance, but appellate level reversed—takeaway is that this is another valid option to break a lease and owe nothing and if the landlord is silent, there might be two interpretations

Cain Partnership v. Pioneer (broken lease promises): In lease, Cain (landlord) promised to give Pioneer right to possession, while Pioneer promised to pay rent and pay property taxes to Cain. There is a two-way promise between landlord and tenant. Pioneer breaks promise by failing to pay property taxes. Cain wants to retake possession b/c of broken promise.

· Express allowances to re-take a possession for broken promises:

· Provision in lease allowing landlord to re-take possession for broken promise

· Statute saying that if tenant breaks promise, landlord can re-take

· Here, there is no lease provision, and no statute—so, look to common law

· Traditional CL: w/o termination clause or statute, landlord cannot re-take, just sue for damages

· Holding: Court adopts modern CL view: even without express termination clause or statute, Cain can terminate the lease and re-take property based on breached promise

Berg v. Wiley (eviction): Wiley (landlord) leased land & building to Berg to operate restaurant. Lease promises: (1) make no changes to structure of building, (2) ensure that restaurant was run in lawful manner, (3) pay for remodeling (& get permission to remodel first) *reserved right to re-enter if conditions were not met*. 

· Wiley claimed violation of lease b/c Berg remodeled w/o permission and health department found health code violations with restaurant—threatened to re-take possession in 2 weeks if problems weren’t fixed. On last day of 2 weeks, Berg closed restaurant and put up “Closed for renovations” sign. Eventually Wiley just changes locks on Berg after a few confrontations

· Holding: While Wiley had right to re-take property, court says landlord must go through judicial process to re-take possession vs. “self-help”

· Changing locks was not peaceable means to re-take possession

Leaseholds: Transferring a Lease
Tenant Transfer:

Default Rule: Tenant’s interest in a term of years or periodic tenancy (not tenancy at will) lease is freely transferable

· But many leases limit tenant’s ability to transfer either:

· Completely (cannot transfer at all)

· Property law doesn’t like this—but since leases are smaller interests than FSA, it’s usually allowed

· With the landlord’s consent
· Consent clause could say 3 things:

· Landlord can withhold consent for any reason or no reason
· *Still can’t violate FHA/Civil Rights act*

· Landlord can withhold consent for any reasonable reason

· Silent clause: says nothing about when landlord can withhold consent

“Silent” clause re consent to transfer:

· Traditional rule: if consent clause is silent, then reasoning is arbitrary/doesn’t matter

· Like 1st option above: any reason or no reason

· This is still majority rule

· Reasoning: Owner autonomy, parties could have just put reasonableness standard in lease, stability in interpretation, hard to determine what’s unreasonable

· Modern rule: if consent clause is silent, the reasoning to withhold must be reasonable

· Minority rule: so far only adopted in minority of commercial leases
· Doesn’t mean it can’t be argued for residential lease on exam—just need to qualify the argument
· Reasoning: facilitates alienability, modern leases are more impersonal, fewer vacant properties, implied standard of good faith and fair dealing, forces disclosure of standard to unsophisticated tenants
Julian v. Christopher: Provision in lease that Julian won’t assign (sublet) without the “prior written consent of the landlord” (silent). Julian wants to sublease; landlord says no unless you pay me extra $150/month. Tenant ignores request and sublets anyways. Landlord then sues to evict tenants

· Holding: Court adopts modern rule re silent clauses requiring reasonable consent—finds reasoning of $150/month to be unreasonable—case is remanded under new rule 

Covenants: General

Covenants are promises made at the time of a deed

Example 1:

· Can Khloe (tenant) enforce the promise against North (buyer)?

· Does the benefit run from Kendall to Khloe?

· Does the burden run from Kim to North?

Example 2: 

· Can Kendall (landlord) enforce the promise against North (buyer)?

· Does the burden run from Kim (seller) to North (buyer)?

Example 3:

· Can Khloe (tenant) enforce the promise against Kim (seller)?

· Does the benefit run from Kendall (landlord) to Khloe (tenant)?
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Question of covenants: Can promises be enforced against successors of the buyer/tenant by successors of the landlord/seller?

· For promises to be enforced against successors by successors, the benefit and burden of the promise must run to them

Two types of promises based on remedies being sought:

· If remedy is damages = real covenants

· If remedy is injunction = equitable servitude

· Covenants are just a checklist analysis: once you establish the type of promise, you just run through checklist

Covenants: Benefit

For benefit to run to successor of original promisee (person to which the promise was made)

Writing, Intent, Vertical Privity (strict or relaxed), Touch and Concern

1. Writing: original promise needs to be in writing

2. Intent for the covenant to run with the land: when the original promise is made, both parties need to intend for the benefit to run to the grantor’s successors 

a. Often explicitly stated in the deed

b. If the language is ambiguous, look to the language, nature, and situation

3. Vertical privity: between original promisee and successor

a. Strict or relaxed vertical privity

i. Strict: successor ends up with all temporal interest (everything the original promisee had)

1. Interest would need to end at the same time for each

2. Assignment is strict vertical privity

ii. Relaxed: Successor ends up with some transfer of temporal interest but not all of it

1. Ex: Original promisee has FSA and gives life estate

2. Sublease is relaxed vertical privity

4. Touch and concern: Promise touches and concerns the benefited land

a. Bright-line data points that touch and concern benefitted land:

i. HOA Fees (Established in Neponsit)

ii. Paying Rent

b. If no bright-line point, then go through 3 touch and concern tests:

i. Neponsit: Increase property value of benefited land and is tied to the physical land (Runyon is this test)

1. A solely personal benefit wouldn’t meet this

ii. Abbott: Would a layperson think the covenant runs with the land?

1. Can just identify the test and say how each party would strategically use it—don’t need to actually determine what layperson would think

iii. Davidson: Reasonableness (adopted instead of strict touch and concern)

1. Factors: (1) concerning area, time, or duration of promise, (2) an unreasonable restraint on trade/creation of monopoly, (3) interferes with public interest, or (4) general changed circumstances that make covenant unreasonable

Covenants: Burden
For burden to run to successor of original promisor:
Writing, Intent, STRICT Vertical Privity, Horizontal Privity, Notice, Touch and Concern

1. Writing: original promise needs to be in writing

2. Intent for the covenant to run with the land: when promise is made, both parties need to intend for the burden to run to the grantor’s successors

a. Often explicitly stated in the deed

3. Vertical privity: between original promisor and successor

a. MUST BE strict vertical privity

i. Strict: successor ends up with all temporal interest (everything the original promisor had)

1. Interest would need to end at the same time for each

2. Assignment is strict vertical privity

4. Horizontal privity: needed between original promisor and promisee

a. Covenant needs to be made in the same context as the conveyance of the land

5. Notice: Successor is not protected under the recording statute (meaning they have notice of the covenant)

a. Do not want to enforce covenants on successors unless they know they exist

b. Analyzing notice in context of leases: actual notice or inquiry notice, not record

6. Touch and concern: Promise needs to touch and concern the benefited land and the burdened land

a. Bright line points that touch and concern burdened land:

i. HOA fees

ii. Paying rent

iii. Building/use restriction 

b. Three tests above for everything else

Runyon v. Paley (Real Covenants): Def Paley wants to build condos on property adjacent to Pltfs (Williams and Runyons). Pltfs say Def is subject to restrictive covenants on the property that prohibit condo construction. Seeking damages—real covenant problem. 

· Gaskins(Runyons in 1960 (one part of her interest)

· Gaskins(Brughs (another part of her interest)

· Covenant: used for residential purposes only, no more than 2 residences

· Gaskins(Williams (her daughter when she died)—got benefited property interest from Brughs conveyance

· Brughs(Paleys, who entered into partnership to construct condos

Holding: Pltf Williams has a right to enforce the covenant against the Paleys because she was the successor of Gaskins interest that was the benefitted land for the covenant. Runyons do not have right to enforce the covenant because their land conveyed to them was completely separate from the covenant (no privity or intent). Touch and concern met b/c condos in secluded area will economically impact surrounding land. Intent not super clear but court looks to language, nature, circumstances to establish intent here

Touch and Concern Cases: Helps analyze what promises touch and concern the land 
Neponsit (HOA Fees touch and concern benefited and burdened land)

Facts: Neponsit(Deyers w/ promise to pay HOA fees. Deyers’ house is foreclosed, Emigrant Bank buys it. Neponsit tries to enforce unpaid HOA fees on Emigrant Bank.

· Traditionally, affirmative covenants (HOA fees here) did not touch and concern the land, only negative covenants did

· No, touch and concern test: does the covenant result in economic increase of benefited land/decrease for burdened land, and is it tied to the physical land? HOA fees did

· Data point: HOA feels clearly touches and concerns benefitted and burdened land

Abbott v. Bob's U-Drive (Layperson Test for touch and concern)

Abbott leases property to Thompson w/ promise to arbitrate any disputes arising from the lease rather than go to court. Thompson then assigns his interest to Bob’s U-Drive. Abbott files claim to order Bob’s U-Drive to arbitration over a dispute in the lease (rental payments)

· Touch and concern test: would a layperson/nonlawyer successor consider the covenant to run/be bound to the land? Here, said that layperson would think covenant to arbitrate matters concerning rent runs with land

· Data point: Rent clearly touches and concerns benefitted and burdened land

Davidson Bros. v. Kratz (Reasonableness Test for touch and concern)

Def owned two grocery store locations two miles apart, but the one was making the other unprofitable. To increase profits, D sold one with a restrictive covenant that the property could not be used as a grocery store for the next 40 years to maintain his other location’s revenue. 

· Reasonableness test: (adopted as replacement to touch and concern—for our purposes, think of as either touch and concern test or reasonableness in addition to)

· Factors:
· Area, time, duration of covenant?

· Does covenant create an unreasonable restraint on trade/monopoly?

· Does covenant interfere with public interest?

· Have general changed circumstances made the covenant unreasonable?

Holding: 40 years was unreasonably long, not in the public’s interest because there were no other grocery stores in the area and would leave community without one. Traditionally, a non-competition covenant did not touch and concern, but reasonableness here called for it

Covenants: Equitable Servitude

If the promise is being enforced through an injunction, the covenant is an equitable servitude

· The same promise can be enforced as a real covenant and an equitable servitude.

· But, injunction may be more desirable if you are trying to prevent someone from doing something on their property, or cannot meet privity requirements for real covenants

· No vertical or horizontal privity requirements in equitable servitudes, so easier to meet the requirements for an injunction

· Touch and concern is the one check on equitable servitude w/o privity
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Gambrell v. Nivens (Equitable Servitude)
Gambrell owned a large plot of land, subdivided it into four lots, sold three of the lots. 

· Gambrell(Foshee for one lot with restrictive covenant that the lot will be used for residential purposes only and will run with the land for 30 years. 

· Foshee(Nivens without the restrictions listed in their deed, but the Nivens had actual notice about the restrictions when they bought the property.

 The Nivens began construction on a wedding chapel on their property, and the Gambrells sued for an injunction to halt construction. Must determine if burden ran to enforce on Nivens.

· Holding: All equitable servitude requirements are fulfilled in this case: writing, intent (clear language in deed), touch and concern (building restriction always touches and concerns burdened land), and notice (actual notice). 

Covenants: Racially Restrictive Covenants
Came into play in the 1920s after racial zoning was found unconstitutional

· Became extremely accepted and widespread

· Enacted either through new developments initially put into the deeds, or in later agreements such as in Shelley between neighbors

· Included mortgage backing

The 14th Amendment prevents government enforcement of racially restrictive covenants, but doesn’t prevent racially restrictive covenants themselves

· But also, statutory basis for banning racially restrictive covenants completely—fair housing act and civil rights act 
· Also, this is in line with traditional property law presumption that we do not allow restraints on alienation
Ex: “This property shall not be transferred, sold, assigned, given or rented to or occupied by any person of persons not of the Caucasian race”

Shelley v. Kraemer (1948) (Racially Restrictive Covenants)
Kramers(Shelleys, a black couple. Shelleys didn’t have actual notice there was a racially restrictive covenant, but it was recorded. The neighborhood HOA sued the Shelly’s seeking an injunction so that they could not take possession of their new home/divest them of ownership. The trial court did enforce the covenant, the case eventually went to Supreme Court.

· Holding: while racially restrictive covenants on their own don’t violate the 14th Amendment, state enforcement of them does. So, the trial court judicially enforcing the covenant violated the 14th Amendment

· 14th Amendments says states must give equal protection of the laws
Covenants: Terminating Covenants

Changed Conditions: is a defense to a case of equitable servitude

· Conditions of the land and circumstances are so substantially changed that the benefits of the covenant are now incapable of enjoyment
· No focus on the burdened side
· This is a strong standard to meet
· One way to analyze it: permanency of change?
Test for Changed Conditions
1. Identify benefits that come out of the covenant

2. Figure out if changes are so substantial to warrant termination
El Di, Inc. v. Town of Bethany Beach (changed circumstances)
Covenant in large portion of the town area that no alcohol will be sold/that it will only be used for residential purposes. Restaurant El Di is located within this area, applies for a liquor license, and gets it. Town then sues for in injunction to enjoin them from not selling alcohol per the covenant. El Di brings forth affirmative defense of changed circumstances
· Benefit of covenant: helps maintain quiet seaside character of the town

· Changes here: covenant is so old, the character of the town has changed from a small quiet church town to a tourist/resort town, there is a policy of “brown-bagging” alcohol everywhere that has gone on for a while, there are plenty of places to buy alcohol just outside of the borders of the covenant, commercial properties in the area also now

Holding: Circumstances are so changed that the covenant preventing the sale of liquor is unreasonable because the benefit is no longer capable of enjoyment. Commercial/tourist area, practice of brown-bagging, etc.

· Dissent believed the changed circumstances were not substantial enough

Fair Housing Laws

Different sources of law and how they restrict landlord/landowner’s selection rights:
· Common Law: no limitations on landlord’s selection of tenants

· U.S. Constitution: public duty, which is not useful for regulating private owners

· Civil Rights Act of 1866: imposes duty on private landlords and sellers

· Cannot discriminate based on race when selling or renting real estate

· Fair Housing Act of 1968: (more broad protections than Civil Rights Act)

· Cannot discriminate based on race, nationality, religion, sex, familial status, disability

· Types of claims under FHA:

· Disparate treatment (facial discrimination) – direct/circumstantial evidence of intentional discrimination

· Disparate impact (discriminatory impact) – doesn’t say it’s about race, but has a disparate impact based on the effects of the policy

· State/Local anti-discrimination statutes: More protected categories or less protected categories depending upon state (Ex. CA has transgender/sexual identity protections)
Fair Housing Act of 1968

§ 3604 spells out restricted discriminatory acts:

· (a): refuse to sell or rent

· (b): discrimination in terms, services, facilities

· (c): discriminatory advertising ( does not apply in Mrs. Murphy exception

· (d): misrepresentation that the property is unavailable even when it is available

· (e): profiting from stoking fears about “changing neighborhood” (blockbusting)

· (f): based on handicap of buyer, renter – not making reasonable accommodations

Mrs. Murphy Exception

· FHA will not apply if there is a single-family house sold or rented by an owner so long as the owner does not own more than 3 single family houses (small-time landlord) and it is rented or sold without the use of a professional realtor—must sell/rent themselves
· But still CANNOT do discriminatory advertising
· Another variation of exception: small multi-unit building occupied by no more than 4 families where owner also lives there will be exempt from FHA
· But still CANNOT do discriminatory advertising
· Civil Rights Act can supersede exceptions to FHA when the discrimination is based on race
Fair Housing Council of San Fernando Valley v. Roommate.com, LLC
Fair Housing Council claims Roommate.com violated FHA by requiring disclosure of sex, sexual orientation, and familial status and then sorting/steering/matching people based on those characteristics. Potentially violating § 3604 (c) discriminatory advertising of FHA. 

· Question: Does the FHA extend to the selection of roommates? 

· Holding: Roommate.com did NOT violate the FHA. FHA concerns “dwellings,” which Court finds stops outside of the home. Allowing FHA to apply inside a home would possibly intrude on constitutional rights to carry on intimate relationships

· Dwelling: living unit designed or intended for occupancy by family

Court takes three different approaches to statutory construction:
· Textualism, Purposivism, and Constitutional Avoidance
· Textualism: Kozinski says that a dwelling wouldn't be split up
· Reasonable view because someone would have access to kitchen, bathroom, etc.
· Purposivism: purpose of preventing discrimination, does it extend here?
· We wouldn't have made a man live with a woman in the 1960’s, other preferences according to lifestyle
· Broad purpose: to prevent discrimination, if we are thinking about the broad purpose, we do not want people making decisions about housing based on these protected groups, however, we want people to have individual autonomy
· Constitutional Avoidance:

· Supreme Court recognizes our right to intimate association

· Controlling roommate relationship would perhaps be unconstitutional

· Therefore, court avoided that issue by dealing with it less broadly

· Anti-discrimination law coming up against individual autonomy and right to control your own intimate relationships
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Connecting Units:

· Adverse possession & co-ownership: co-owners can get other owners’ share(s) via AP

· Real property transactions/leaseholds/covenants: covenants can be included in leases and land transactions (horizontal privity)

· The notice requirement for the burden to run in covenants can be defined by recording statute

· Fair housing laws & land transactions/leaseholds/covenants: fair housing laws can apply to all: land transactions, leaseholds, and covenants

UNIT 2: ESTATES AND FUTURE INTERESTS

Present Possessory Interests

· Fee simple absolute—basically just “owning”

· Absolute ownership

· Language to create this:

· Traditional: “O to A and her heirs”

· Modern: “O to A”

· Don’t lose interest when you die

· Fully alienable

· Life estate—just have possession of something for your life

· *There will always be a future interest in the problem since the owner during the life estate will only have ownership for their life span 

· (Reversion to grantor or Remainder to another grantee)

· Duration: measured by life of grantee (or by life of another (pur autre vie))

· Language to create this:

· “O to A for life”

· “O to A for the life of B” (pur autre vie)

· Transferability

· Alienable, devisable (you can’t put it in a will if it’s your own life estate, this would be if you had someone else’s life estate) and descendible if measuring life is still alive

· When measuring life dies, future interest changes to present possessory interest

Future Interests

· Reversion: future interest reverted to original owner (grantor) after life estate

· Can be reversion in FSA, life estate, life estate pur autre vie

· Ann to Ben for life

· After conveyance:

· Ben has possessory estate in life estate
· Ann has a reversion in fee simple absolute
· DO NOT CUT SHORT LIFE ESTATE—PERSON HAS TO DIE
· Remainder: future interest in someone else NOT the grantor after life estate

· DO NOT CUT SHORT LIFE ESTATE—PERSON HAS TO DIE

· Ann to Ben for life, then to Cam

· After conveyance:

· Ben has possessory estate in life estate
· Cam has remainder* in fee simple absolute
· Ann has nothing
· Types of remainders

· Vested remainder:

· Grantee born and identified, AND
· No condition precedent (nothing extra needed to happen first)]

· **Vested subject to open**—means that if the remainder goes to a group (like grandchildren), it will be vested when there is only one grandchild born and identified, but the group of grandchildren is subject to expand before the future interest becomes possessory

· Contingent remainder: 

· Grantee was not born & identified, OR
· Condition precedent (something extra has to happen first)

· HEIRS are going to be contingent remainders because you can’t determine heirs until death

· WIDOW is the same—don’t know who a widow is until after death

· If it is a contingent remainder and the condition is not met, two options for how to handle:

· Non-Destruction: Wait for condition to be met even if measuring life is dead

· Once life estate ends and the condition still isn’t met, then grantor has possessory estate in FS subject to executory limitation

· Grantor with the condition will have springing executory interest in FSA

· Destruction: Don’t wait for condition to be met

· Once life estate ends and condition isn’t met, grantor has possessory in FSA

· Grantor with condition has nothing

· Will always have a reversion to grantor when there is a contingent remainder—since the remainder may not happen

· Alternative contingent remainder: Remainder that “If X happens, then to A, if X does not happen, then to B”

· You still need to list a reversion to the grantor as a formality

· Ex: “but if not”

· Whether the future interest following life estate is called a “reversion” or “remainder” depends on the initial conveyance—once it is called a reversion or remainder, it will be continued to be called that even if it’s not back to the grantor/non-grantor—doesn’t matter

Possessory Estate + Future Interest Pairs

· Life estate(reversion (grantor) and remainder (someone else)

DEFEASIBLE FEES (Can cut short the current possessory state)

· Fee simple determinable(possibility of reverter (in ___) (to grantor) and that’s it

· Language like “as long as/so long as”, “until”, “while”, “during”—fee simple determinable

· Words of duration

· If condition is broken, right of possession automatically goes back to grantor

· Fee simple subject to a condition subsequent(Right of entry (in ____) (to grantor) and that’s it

· Language like “but if [condition]”, “provided that”, “on condition that”, “however, if [condition], then” etc.—fee simple subject to a condition subsequent

· Ending words for the conveyance often: “Grantor shall have a right to re-enter and retake”

· Words of condition

· If condition is broken, grantor has right to back and re-claim possession, but not automatic—asks more of the grantor than F.S.D.

· Life estate determinable(same language as fee simple determinable just for a life estate

· Will end in reversion (in ____) to grantor

· Life estate subject to a condition statement(same language as fee simple subject to a condition subsequent just for a life estate

· Will end in reversion (in ___) to grantor

· IF AMBIGUOUS LANGUAGE w/ determinable and subject to condition subsequent: 

· (ex. duration and condition language in same conveyance)

· We pick subject to condition subsequent—safer option of not automatically taking rights away

· Fee simple subject to executory limitation/life estate subject to executory limitation—ends with executory future interest in someone besides grantor
· If future interest is going to 3rd party, that’s all that matters

· Fee simple subject to executory limitation(springing/shifting executory interest

· Life estate subject to an executory limitation(springing/shifting executory interest

· Shifting executory interest(grantee to grantee

· Springing executory interest(grantor to grantee (when there is gap between transfer and no one is specified for the gap, so it goes back to the original grantor in reversion(then will go to the next grantee at the correct time)

Rules against restraints on alienation:

· If there are contingencies barring someone from selling/alienating their interests, that is going to be an impermissible restraint on alienation—not allowed

· So, if someone is giving a fee simple subject to condition subsequent but the condition is that if they attempt to sell then the grantor has a right to re-enter, that will not be allowed

In the Estate of Dalton Edward Craigen (establishing intent with layperson will)
· Takeaway: When will is ambiguous, you don’t take from technical meaning but the intent of the entire will

· 1) Court does not want to presume intestacy (leaving stuff out of the will), 

· 2) Assume FSA unless there’s express/clear language of life estate

· Facts: Craigen had ambiguous will that in one sentence seemed to express life estate and in another expressed FSA. Court presumes FSA when ambiguous over life estate

Wood v. Board of Commissioners of Fremont County (clear language for defeasible fee)

· Takeaway: need express clear intentional language to create defeasible fee

· “For the purpose of” is not clear language to make a condition that could cut short possession

· Facts: Deed to County for land “for the purpose of a hospital”-when they stopped using as hospital, grantors wanted it back. Court said language wasn’t express to make defeasible fee

Martin v. City of Seattle (limitations to right of entry)

· Takeaway: There are limitations to how long can you have to re-enter and re-take your land

· Facts: This case was too long-70 years was way too long to exercise right to have private boathouse when the condition had been breached decades earlier

· If a reasonable owner could have known the condition was breached, then you have to exercise right in reasonable amount of time

Wills v. Pierce (cannot take away right to alienate)

· Takeaway: You cannot leave someone something in fee simple and take away their rights to alienate (for example, with a FS subject to condition subsequent where the condition is that you must live in the house and use it as your home—takes away your right to sell)

· Facts: Deeded property and said grantee and heirs had to live in it as a home—took away their right to sell—not allowed so grantor didn’t have right of entry/possibility of reverter
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